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HON'BLE MR. JUSTICE AMIN-UD-DIN KHAN 

JUDGE LAHORE HIGH COURT, LAHORE 

(MAY 12, 2011 TO OCTOBER 21, 2019) 

Justice Amin-ud-Din Khan was born on 1st December 

1960 at Multan. He belongs to a very noble family of a famous 

lawyer of the time Khan Sadiq Muhammad Ahsan, Advocate 

(Late). He received his education from Kinder Garten Muslim 

School Multan. He completed Secondary School Education 

from Government Muslim High School, Multan in the year 

1977. He secured his Bachelor Degree in subjects of 

Philosophy in the year 1981 and completed his LL.B from 

University Law College, Multan in 1984 and diploma in 

Taxation Law. 

Justice Amin-ud-Din Khan started practice as Junior with 

his father and obtained the license to practice in Lower Courts 

in the year 1985. He enrolled as an Advocate of the Lahore 

High Court in 1987. Some years later, he was enrolled as an 

Advocate of the Supreme Court in 2001. He joined Zafar Law 

Chambers at Multan in the year 2001, till elevation remained 

there. During the practice assisted renowned Senior Lawyers 

like Mian Nisar Ahmad & Barrister Umar Ata Bandial, 

Advocates. He practiced in civil side mainly from trial court up 

to August Supreme Court and appeared in August Supreme 

 



 

(vi) 

 

Court in famous and important cases relating to the property, 

pre-emption and matters of inheritance, also these subjects 

remained the favourite subjects. 

Justice Amin-ud-Din Khan was elevated to the Bench on 

12.5.2011. During his career as a Judge, Justice Amin-ud-Din 

Khan decided thousand oldest cases of civil nature at 

Bahawalpur Bench, Multan Bench and at Principal Seat, 

Lahore and most judgments were upheld by the August 

Supreme Court of Pakistan. 

Justice Amin-ud-Din Khan represented Pakistan as Boy 

Scout in Asian Jambury Iran in the year 1977 and was 

awarded sash by the President of Pakistan. 

Justice Amin-ud-Din Khan remained Examiner and Lecturer 

in various subjects in University Law College, Multan. 
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REPORTED JUDGMENTS OF  

HON‟BLE MR. JUSICE AMIN-UD-DIN KHAN  

(Year 2011) 
 

Sr. # Citation Party Name Page 

1.  
2011 CLC 1448 

2011 CLD 1225 Lah. 
Syed Najam Ali Shah Vs. Muhammad Haji 01 

2.  
2011 CLC 1521 

2011 CLR 1485 
Muhammad Aslam Vs. Absar Fatima 03 

3.  2011 MLD 1745 
M/s China Beijing Corporation Vs. Ahmad 

Bakhsh Construction Co. 
07 

4.  2011 MLD 1827 Muhammad Siddique Vs. Province of Punjab 09 

5.  2011 MLD 1834 Akhtar Hussain Vs. Allah Ditta 11 

6.  
2011 MLD 1848 

2012 LN 131 
Muhammad Ashraf Vs. Muhammad Tahir Ismail 13 

7.  
2011 PLC (C.S) 1487 

2011 LN 1350 
Malik Faiz Bakhsh Vs. Govt. of Punjab 15 

8.  PLD 2011 Lah. 548 Mst. Choto Vs. Muhammad Ashraf 16 

9.  
2011 YLR 2302 

2011 LN 1334 
Ahmad Nasrullah Vs. Shahdat Ali 19 

10.  2011 YLR 2733 Mst. Amir Bano Vs. Govt. of Punjab 21 

11.  
2011 YLR 2815 

2012 LN 138 
Mst. Sakko Vs. Mst. Sharifan 24 

12.  2011 YLR 3073 Mst. Jannat Vs. Mst. Maqsood 27 

13.  
2011 CLR 1354 

KLR 2011 CC 289 

2013 YLR 890 

Bakhat Ali Vs. Kifiayat Hussain 29 

14.  2011 CLR 1357 Shan Ali Vs. Abdul Majeed 31 

15.  
2011 CLR 1361 

KLR 2011 CC 297 
Muhammad Hanif Vs. Rashid Ahmed 33 



 

(viii) 

 

16.  
2011 CLR 1365 

KLR 2011 CC 301 
Sardar Ali Vs. Muhammad Iqbal 36 

17.  
2011 CLR 1368 

KLR 2011 CC 304 
Nazir Ahmed Vs. Abdul Ghafoor 37 

18.  2011 LN 1185 
Muhammad Din Vs. Consolidation Officer, 

Bahawalpur 
40 

19.  2011 LN 1189 Muhammad Nawaz Vs. Abdul Ghafoor 42 

(Year 2012) 

20.  2012 CLC 238  Abdul Rehman Vs. Mst. Karam Mai  45 

21.  2012 CLC 699 
Bashir Ahmad Khan Vs. Ghulam Sadar-ud-Din 

Khan 
47 

22.  2012 CLC 888 
Muhammad Asad Malik Vs. Rent Controller, 

Bahawalpur  
51 

23.  2012 CLC 1651 Mst. Mughlani Bibi Vs. M. Mansha 53 

24.  2012 CLC 1951 M. Ilyas Vs. Mst. Muniri  56 

25.  2012 MLD 543 Tahir Hussain Vs. MBR 59 

26.  
2012 MLD 624 

2012 LN 100 
Bagoo Vs. Ghulam Hussain  60 

27.  
2012 MLD 662 

2012 LN 72 
Ahmad Khan Vs. ADJ  65 

28.  2012 MLD 701 Mst. Gaman Vs. Muhammad Amin  67 

29.  
2012 MLD 802 

2012 CLR 144 
Aadut Vs. Noor Ahmad  71 

30.  2012  MLD 859 Cholistan Development Authority Vs. Jamal Khan  74 

31.  2012 MLD 941 Mst. Jannoo MaiVs. Shamasudin  79 



 

(ix) 

 

32.  
2012 MLD 1300 

PLJ 2012 Lah. 335 
Allah Diwaya Vs. Mst. Sukah Khatoon  82 

33.  
2012 MLD 1308 

2012 CLR 598 
Elahi Bakhsh Vs. Ahmad Bakhsh  86 

34.  2012 MLD 1545 Jam Muhammad Ismail Vs. Jam Bahawal  88 

35.  2012 MLD 1659 Mst. Siddiqua Bibi Vs. Mst. Irshad Batool 93 

36.  2012 MLD 1873 Abdul Hafeez  Vs. Mst. Rashida Bibi  95 

37.  2012 MLD 1924 
Mst. Zarina Mai Vs. Sahibzada Irshad Ahmad 

Abbasi  
98 

38.  2012 PCr.LJ 1293 Saeed Ahmad Vs. State  101 

39.  PLD 2012 Lah. 386 Zafar Iqbal Vs. Mst. Nasim Akhtar  103 

40.  PLD 2012 Lah. 483 Arshad Ahmad Vs. M. Yar  107 

41.  2012 YLR 447  Muhammad Saleem Vs. Sadam Ali  111 

42.  2012 YLR 1119 Wasiqan Begum Vs. Syed Khurshid Ahmad Shah  113 

43.  2012 YLR 1414 Irshad Ahmad Vs. Manzoor Ahmad  116 

44.  2012 YLR 1418 Province of Punjab Vs. Wahid Bakhsh  119 

45.  2012 YLR 1714 M. Sultan Vs. Noor Muhammad  121 

46.  
2012 YLR 1718 

2012 LN 135 
Mst. Zahoor Elahi Vs. Addl. Commissioner ®  124 

47.  2012 YLR 2335 Talib Hussain Vs. Noor Ahmad  125 

48.  2012 YLR 2403 Faiz Muhammad Vs. Ghulam Shabbir 128 



 

(x) 

 

49.  2012 YLR 2429 M. Nawaz Khan Vs. Haris Nadim Khan  130 

50.  PLJ 2012 Lah. 1  Mst. Rabia Basri Vs. Noor Muhamad  132 

51.  PLJ 2012 Cr.C (Lah) 15 Muhammad Azam Vs. State  134 

52.  PLJ 2012 Cr.C 464 M. Jaleel Vs. Rent Controller, Bahawalpur  135 

53.  
PLJ 2012 Lah. 466 

2012 LN 886 
Mst. Sharifan Bibi Vs. M. Sharif  137 

54.  
PLJ 2012 Lah. 472 

2012 CLR 1239 

Mirza Khurram Naseem Baig Vs. ADJ, 

Bahawalpur  
141 

55.  
PLJ 2012 Lah. 599 

2012 CLR 629 
Ch. M. Yaqoob Vs. Mst. Kaneez Fatima  143 

56.  PLJ 2012 Lah. 604 M. Ashraf Vs. M. Islam  146 

57.  KLR 2012 Rev.C 1 Zulfiqar Ahmed Vs. Province of Punjab  148 

58.  KLR 2012 Rev.C 12 Mst. Mumtaz Begum Vs. Muhammad Azam  154 

59.  2012 CLR 11 Khairat Hussain Vs. Muhammad Din  156 

60.  
2012 CLR 16 

KLR 2012 CC 35 

Mst. Maqbool Muhammad Din Vs. Mst. Manzoor 

MaSOOD 
158 

61.  2012 CLR 25 Maulvi Muhammad Essa Vs. Fiaz Ahmad Shah  164 

62.  
2012 CLR 62 

PLD 2013 Lah. 162 
Muhammad Ibrahim Vs. Mst. Kausar Bibi 168 

63.  2012 CLR 75  Abdur Rashid Vs. Khalid Anees  175 

64.  2012 CLR 80 Saeed-ud-Din Vs. Mst. Hafeez Begum  177 

65.  2012 CLR 140 Rashid Mehmood Vs. Muhammad Din Lodhi 180 



 

(xi) 

 

66.  2012 CLR 602 M. Sadiq Vs. ADJ, Bahawalpur  182 

67.  2012 CLR 614 Abdul Majeed Vs. Liaqat Ali  185 

68.  2012 CLR 616 Abdul Hafeez Vs. Mst. Rashida Bibi 186 

69.  2012 CLR 638 M. Majeed Vs. M. Ramzan  189 

70.  2012 CLR 710 Riaz Hussain Vs. ADJ, Rahim Yar Khan  190 

71.  2012 CLR 715 Ghulam Rasool Vs. ADJ, Rahim Yar Khan 193 

72.  
2012 CLR 1171 

2017 CLC 450 

Mst. Rukhsana Sajjad Vs. Syed Muhammad 

Areeb  
196 

73.  2012 CLR 1176 Mst. Hajo Vs. Mst. Tajul  197 

74.  2012 CLR 1191 
Muhammad Ibrahim Khan Vs. Sultan Ahmad 

Khan  
200 

75.  2012 CLR 1206 Muhammad Shahid Vs. Judge Family Court 204 

76.  2012 CLR 1213 Master Muhammad Ashraf Vs. Board of Revenue  206 

77.  2012 CLR 1221 Mst. Razia Begum Vs. Hafeez-Ullah Khan 209 

78.  2012 CLR 1230 Waris Ali Vs. DIG  211 

79.  2012 CLR 1250 Jan Muhammad Vs. Mulazim Hussain  214 

80.  2012 CLR 1261 Manzoor Ahmed Vs. MBR  216 

81.  2012 CLR 1268 Ansar Saddique Khan Vs. IUB  218 

82.  2012 CLR 1272 Muhammad Afzal Javed Vs. Sohail Akhtar  220 



 

(xii) 

 

83.  2012 CLR 1275 Majeedan Bibi Vs. Muhammad Amin  222 

84.  2012 CLR 1281 Mst. Murad Bibi Vs. Mst. Samia Durani  225 

85.  2012 CLR 1295 Sardar Muhammad Vs. Asghar Ali 228 

86.  2012 CLR 1344 Hazoor Bkhsh Vs. Mst. Jiwan  231 

87.  2012 CLR 1382 Abdul Ghafoor Vs. Siraj Ahmad  234 

88.  2012 CLR 1387 Khuda Bakhsh Vs. M. Ayyub  236 

89.  2012 CLR 1394 M. Iqbal Vs. Ghulam Farid  240 

90.  2012 CLR 1410 Rasheed Ahmad Vs. Mst. Hayat Bibi  243 

91.  2012 CLR 1416 Mst. Zainab Vs. Ghulam Rasool 246 

92.  2012 CLR 1423 M. Latif Vs. Syed Nazar Hussain Shah  250 

93.  2012 CLR 1432 Ghulam Haider Vs. Ghulam Rasool  255 

94.  2012 LN 76 Mst. Samina Bibi Vs. Abdul Hafeez  258 

95.  2012 LN 79 Mukhtiyar Ahmed Vs. Hazoor Bakhsh  260 

96.  2012 LN 86 TMA Vs. Mst. Zohra Qulsoom 262 

97.  
2012 LN 94 

2013 YLR 1385 
Rais Bagga Vs. Abdul Majeed  263 

98.  2012 LN 124 Mst. Taj Khatoon Vs. Ghulam Ahmed 265 

99.  2012 LN 128 Mst. Mumtaz Begum Vs. Muhammad Azam  267 



 

(xiii) 

 

100.  2012 LN 199 Muhammad Ashraf Vs. Province of Punjab  269 

101.  2012 LN 209 ETPB Vs.ASJ  271 

102.  2012 LN 217 
Muhammad Rameez Vs. Quaid e Azam Medical 

College  
275 

103.  2012 LN 260 Rais Gul Muhammad Vs. M. Abdullah Khan  277 

104.  
2012 LN 284 

2013 YLR 1035 
Muhammad Ramzan Vs. Ali Muhammad  282 

105.  2012 LN 288 Mukhtar Ahmad Vs. Muhammad Akram  285 

106.  2012 LN 557 Subedar M. Sharif Vs. District Collector  286 

107.  2012 LN 601 Muhammad Moosa Vs. Bashir Ahmad  288 

108.  2012 LN 611 Talib Hussain Vs. Ali Muhammad  291 

109.  2012 LN 630 M. Sharif Vs. Mst. Alam Bibi  293 

110.  2012 LN 636 Abdul Qadir Vs. Member BOR 296 

111.  
2012 LN 661 

2013 YLR 27 
M. Sadiq Vs. Abdur Rehman  297 

112.  2012 LN 672 Mst. Sumera Bibi Vs. DPO 300 

113.  2012 LN 851 Rehmat Ali Vs. Shaukat Ali  301 

114.  2012 LN 870 Hamid Mehmood Vs. Mst. Majida Hashmi  307 

115.  2012 LN 880 Karam Din Vs. Haji Muhammad Khan  311 

116.  2012 LN 898 Nizam-ud-Din Vs. Mst. Sharifan Mai 313 



 

(xiv) 

 

117.  2012 LN 907 Rais Bagga Vs. State  316 

118.  2012 LN 930 Malik Taj Muhammad Vs. Malik Kalu  318 

119.  2012 LN 940 Muhammad Ramzan Vs. Elahi Bukhsh  320 

120.  2012 LN 944 Altaf Bibi Vs. Deputy Registrar 323 

121.  2012 LN 959 Muhammad Nawaz Vs. Muhammad Yar  329 

122.  2012 LN 967 Mehdi Hassan Vs. Manzoor Ahmad  331 

123.  2012 LN 977 Ahmad Bakhsh Vs. Ghulam Nazik  333 

124.  2012 LN 995 Muhammad Iqbal Vs. Syed Makhdoom Shah  336 

125.  2012 LN 999 Abdul Rasheed Vs. Taj Din  338 

126.  2012 LN 1015  Muhammad Iqbal Vs. Sh. Anwar Ahmad  342 

127.  
2012 LN 1024 

2013 MLD 955 
Faqeer Bkhsh Vs. Khan Muhammad  346 

128.  2012 LN 1034 Bashir Ahmad Vs. Allah Ditta  349 

129.  2012 LN 1039 
Federal Govt. of Pakistan Vs. Muhammad 

Siddique  
352 

130.  2012 LN 1045 Ghulam Rasool Vs. Allah Bachai  355 

131.  2012 LN 1067 M. Arshad Vs. Mushtaq Ahmad  358 

132.  2012 LN 1083 M. Tariq Vs. M. Akram  360 

133.  2012 PCr.R 1364 M. Amin Vs. State  363 



 

(xv) 

 

134.  
2012 PCr.R 1437 

2013 PCrLJ 733 
Allah Bachaya Vs. ASJ  365 

(Year 2013) 

 

135.  2013 CLC 115 Mina Bibi Vs. Manak Khan  367 

136.  2013 CLC 174 Saeed-ud-Din Vs. Mst. Hafeez Begum 369 

137.  2013 CLC 395 Muhammad Suleman Vs. Public At-large 372 

138.  2013 CLC 731 Muhammad Sharif Vs. Mst. Alam Bibi  375 

139.  2013 CLC 764 Allah Ditta Vs. Province of Punjab  377 

140.  2013 CLC 1054 Faizullah Vs. M. Sarwar  380 

141.  2013 CLD 501 Messrs Sahib Gas Ways Vs. Bank of Punjab  385 

142.  2013 CLD 1174 Muhammad Nawaz Vs. Amir Sultan  387 

143.  2013 MLD 108  M. Moosa Vs. Bashir Ahmad  390 

144.  2013 MLD 135 M. Majeed Vs. M. Ramzan  392 

145.  2013 MLD 565 Abdul Majeed Vs. Abdul Ghani  394 

146.  2013 MLD 579 
Muhammad Hanif Vs. Muhammad Iftikhar 

Ahmad  
397 

147.  2013 MLD 947 Hafiz Riaz Ahmad Vs. Khurshed Ahmad 400 

148.  2013 MLD 962 Shahbaz Khan Vs. ADJ  403 

149.  2013 MLD 1102 M. Zaman Vs. Tauqeer Ahmad  406 



 

(xvi) 

 

150.  2013 MLD 1246 Bakht Ali Vs. M. Shabbir  409 

151.  2013 MLD 1263 M. Zahid Vs. M. Ramzan  411 

152.  
2013 MLD 1323 

PLJ 2013 Lah. 78 
Mst. Noor Begum Vs. M. Akram  415 

153.  2013 MLD 1618 Saleem Khan Vs. Province of Punjab  421 

154.  2013 MLD 1662 M. Akram Vs. Ghulam Sarwar  426 

155.  2013 PCr.LJ 723 Safdar Ali Vs. State  429 

156.  PLD 2013 Lah. 221 WAPDA Vs. M/s Crescent Group of Services  432 

157.  PLD 2013 Lah. 264 Nazar Muhammad Vs. M. Azam  434 

158.  PLD 2013 Lah. 309 Nazir Ahmed Vs. Sarfraz Ali  438 

159.  PLD 2013 Lah. 495 Mrs. Sarwar Nazir Vs. Mirza Rashid Ahmad  441 

160.  PLD 2013 Lah. 517 Nazir Ahmad Vs. M. Yousaf  443 

161.  PLD 2013 Lah. 528 M. Alam Vs. Govt. of Punjab  451 

162.  2013 YLR 253 Hafiz Riaz Ahmad Vs. M. Yamin  458 

163.  2013 YLR 288 Mulzim Hussain Vs. Fateh Muhammad  460 

164.  
2013 YLR 341 

KLR 2013 CC 18 
Abdul Razzaq Vs. Mst. Mehr Khatoon  466 

165.  2013 YLR 508 Muhammad Zafar Vs. Raja Ghulam Ali Bhatti  468 

166.  2013 YLR 512 Tauqeer Ahmed Vs. Muhammad Zaman  471 



 

(xvii) 

 

167.  2013 YLR 756 M. Saddique Vs. Member Board of Revenue  473 

168.  2013 YLR 770 M. Shafi-ur-Rehman Vs. Rustam Khan  476 

169.  2013 YLR 893 Malik Taj Muhammad Vs. Malik Kalu  477 

170.  2013 YLR 993 Niaz Ahmad Vs. Sher Muhammad  479 

171.  2013 YLR 1004 Abdul Shakoor Vs. Azeem Yousaf  481 

172.  2013 YLR 1013 Muhammad Yar Vs. Allah Wasaya  483 

173.  2013 YLR 1017 Sher Shah Vs. Muhammad Suleman  485 

174.  2013 YLR 1039 Surraya Tabbasum Vs. Fazal Karim  488 

175.  2013 YLR 1308 Mst. Sabhrai Vs. Wazir Ahmad  492 

176.  2013 YLR 1334 Karim Bakhsh Vs. Mithoo Khan  494 

177.  2013 YLR 1516 Rashid Ahmad Vs. Nazar Hussain Malik  497 

178.  2013 YLR 1525 M. Sajwal Bhatti Vs. Habib Ullah  498 

179.  2013 YLR 1543 WAPDA Vs. Mian Haq Nawaz  500 

180.  2013 YLR 1662 Ghulam Hussain Vs. Mst. Noor Nishan  502 

181.  2013 YLR 1709 Muhammad Din Vs. M. Ramzan  505 

182.  
2013 YLR 1756 

PLJ 2013 Lah. 207 
Allah Ditta Vs. Ali Muhammad  509 

183.  2013 YLR 1856 Gulsher Vs. Dost Muhammad  512 



 

(xviii) 

 

184.  2013 YLR 1870 Ahmad Ali Vs. Bashir Ahmed  516 

185.  2013 YLR 2016  Rabia Bibi Vs. Jahana  519 

186.  2013 YLR 2071 Shahzad Saleem Vs. Tariq Mahmood  521 

187.  2013 YLR 2135 Safer Ahmad Vs. Muhammad Anwar  525 

188.  2013 YLR 2201 M. Ilyas Naveed Vs. Allah Ditta  528 

189.  2013 YLR 2273 Ghulam Jaffar Khan Vs. M. Nasrullah Khan  530 

190.  2013 YLR 2576 Khuda Bkhsh Javed Vs. Ahmad  533 

191.  2013 YLR 2674 Khuda Bkhsh Vs. Shams-ud-Din  538 

192.  2013 YLR 2702 Maqsood Ahmad Vs. M. Ashraf  544 

193.  PLJ 2013 Lah. 3 Abdul Satar Vs. District Revenue Officer  547 

194.  PLJ 2013 Lah. 138 Hashim Vs. DOR 548 

195.  PLJ 2013 Lah. 271 Hafiz Mukhtar Ahmad Vs. Qabool Ahmad  551 

196.  PLJ 2013 Lah. 360  M. Faheem Akhtar Gill Vs. Returning Officer  553 

197.  
PLJ 2013 Lah. 389 

2014 CLD 126 
M. Ashraf Qadri Vs. BOP 555 

198.  PLJ 2013 Lah. 405  Ali Raza Vs. M. Ashfaq  558 

199.  
PLJ 2013 Lah. 407  

2014 CLD 567 
M/s Attiq-ur-Rehman Vs. Bank of Oman  560 

200.  
PLJ 2013 Lah. 494 

2014 CLC 77 
Manzoor Hussain Vs. Shah Nawaz  562 



 

(xix) 

 

201.  
PLJ 2013 Lah. 580 

2014 CLC 1 

Pakistan Saraiki Party Vs. Election Commissioner 

of Pakistan  
565 

202.  KLR 2013 C.C 1 Abdul Razzaq Vs. Abdul Sattar  567 

203.  KLR 2013 C.C 4 Atta Muhammad Vs. Shah Muhammad  569 

204.  KLR 2013 C.C 6 Noor Hussain Vs. Amna Bibi  571 

205.  KLR 2013 C.C 9 Muhammad Zubair Vs. Sharaf Din  573 

206.  KLR 2013 C.C 14 Mst. Fatima Bibi Vs. SDO  577 

207.  KLR 2013 C.C 21 Mukhtiar Ahmad Vs. ADJ  580 

208.  KLR 2013 C.C 43 Ghulam Qadir Vs. M. Hayat  581 

209.  KLR 2013 C.C 96 Sahibzada M. Usman Abbasi Vs. M. Ramzan  583 

210.  KLR 2013 C.C 148 Mst. Zahida Sabir Vs. Mirza Abid  586 

211.  KLR 2013 L&SC 1 Safia Tabassum Vs. DEO  592 
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(Year 2014) 

212.  2014 CLC 499  Mst. Fayyaz Bano Vs. Tariq Mehmood  595 

213.  2014 CLC 679 Mukhtiar Hussain Vs. Mansoob Ali Khan  598 

214.  
2014 CLC 1205 

2014 CLD 920 
Muhammad Abdullah Vs. Muhammad Aslam 604 

215.  2014 CLC 1358 Murawat Ali Vs. Muhammad Ameen 607 

216.  
2014 CLC 1448 

2014 CLD 995 
Khalifa Azhar Mumtaz Vs. Ghulam Akbar 609 

217.  2014 CLC 1590 Ghulam Rasool Vs. Manzoor Hussain 
611 

218.  2014 CLC 1662 Mst. Mureed Fatima Vs. Gul Muhammad 
615 

219.  2014 CLD 107 Aims Corporation Pvt. Ltd. Vs. HBL 
618 

220.  2014 CLD 411 
Coca Cola Beverage Pakistan Vs. Vita Pakistan 

Ltd. 620 

221.  2014 CLD 726  
State Life Insurance Corporation of Pak. Vs. Haji 

Basharat Ullah   
622 

222.  2014 CLD 1122  Jubilee Life Insurance Company Vs. ADJ  624 

223.  2014 MLD 102 Asad Naeem Vs. State  626 

224.  2014 MLD 109 M. Ashraf Vs. Kashif Iqbal  628 

225.  2014 MLD 268 Abdul Khaliq Vs. Imtiaz Ahmad 630 

226.  2014 MLD 555 Abdul Hafeez Vs. Shaukat Ali  632 

227.  2014 MLD 677 Muhammad Riaz Vs. Muhammad Nawaz  635 



 

(xxiv) 

 

228.  
2014 MLD 766  

PLJ 2014 Lah. 103 
Haider Ali Khan Vs. Razia Begum  638 

229.  2014 MLD 993 Province of Punjab Vs. Khalid Hussain  642 

230.  2014 MLD 1168 Nazir Ahmad Vs. Rehmat Ali  648 

231.  2014 MLD 1179 Mst. Kaneez Begum Vs. Muhammad Asghar  651 

232.  2014 MLD 1237 Muhammad Nawaz Vs. Nawab Din  653 

233.  
2014 MLD 1249 

PLJ 2014 Lah. 373 
Abdul Sattar Vs. Muhammad Rafi  

656 

234.  2014 MLD 1330 
Muhammad Yousaf Malik Vs. Muhammad 

Suleman  
659 

235.  2014 MLD 1487 Mst. Sughran Vs. DCO 661 

236.  2014 MLD 1676 Ghulam Yasin Vs. Muhammad Nawaz  666 

237.  PLD 2014 Lah. 135  Farametal Crafts Pvt. Ltd. Vs. Nasir Mehmood  669 

238.  PLD 2014 Lah. 196 Coca Cola Beverages Pakistan Ltd. Vs. Ashiq Ali 676 

239.  2014 YLR 87 Muhammad Afzal Vs. Ali Muhammad  680 

240.  2014 YLR 125  Mehmood ul Hassan Vs. Sikandar Hayat  683 

241.  2014 YLR 378 Shaukat Ali Vs. Mst. Ameena Begum  686 

242.  2014 YLR 450 Ramzan Vs. Mst. Kaneezan  689 

243.  2014 YLR 571 Muhammad Abdullah Vs. Muhammad Anwar  691 

244.  2014 YLR 958 Mst. Mumtaz Gulshan Vs. Province of Punjab  695 



 

(xxv) 

 

245.  2014 YLR 1082 Sirbuland Khan Vs. Ruqaia Khanum  701 

246.  2014 YLR 1199 
 AUTOTECHNIK (PVT.) LTD. Vs. Syed 

ABUZAR BOKHARI  
705 

247.  2014 YLR 1222  Muhammad Nawaz Khan Vs. Province of Punjab  707 

248.  2014 YLR 1381 Noor Muhammad Sultan Vs. Hafiz Allah Bakhsh  711 

249.  2014 YLR 2046 Mahmood Ahmad Vs. Abdul Ghafoor  715 

250.  
2014 YLR 2150 

PLJ 2014 Lah. 667 
Hashim Ali Vs. Asghar Ali  717 

251.  2014 YLR 2598 Javed Iqbal Vs. Malik Khurram Jahangir  719 

252.  2014 YLR 2724 Gahna Vs. Khan Muhammad  721 

253.  
PLJ 2014 Lah. 61  

2015 MLD 1782 
Muhammad Ramzan Vs. Habib Ahmad  725 

254.  PLJ 2014 Lah. 298  Muhammad Ashiq Khan Vs. Muhammad Sharif  727 

255.  PLJ 2014 Lah. 345 Abdul Rauf Vs. Province of Punjab  730 

256.  PLJ 2014 Lah. 513 
Syed Tajamal Hussain Bukhari Vs. Khalid 

Pervaiz Hamid  
732 

257.  PLJ 2014 Lah. 876  
Hassan Askari Shah Vs. Muhammad Javid 

Dilshad  
737 

258.  PLJ 2014 Lah. 981 
Tafweez Elahi Chauhan Vs. Sibghat Elahi 

Chauhan  
740 

259.  
PLJ 2014 Lah. 1198 

2015 MLD 1804 
Muhammad Sharif Vs. Roze Deen  742 

260.  KLR 2014 C.C 66 Shamim Begum Vs. Feroze Din  744 

261.  KLR 2014 C.C 254 Altaf Ahmad Vs. Mirza etc.  746 
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262.  2014 LN 144 Manzoor Hussain vs. Mst. Musarat Shaheen 749 

(Year 2015) 

263.  2015 CLC 166 Ghulam Murtaza Vs. Mst. Bivi 753 

264.  2015 CLC 473 Irfan Javaid Vs. Mst. Surraya Sultana  757 

265.  2015 CLC 566 Naseer Ahmad Vs. Muhammad Khan  760 

266.  2015 CLC 696 Abdul Razzaq Vs. Nisar Ali  763 

267.  2015 CLC 1196 Ashiq Hussain Vs. Province of Punjab  765 
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2011 C L C 1448 

[Lahore] 

Before Kh. Imtiaz Ahmad and Amin-ud-Din Khan, JJ 

Syed NAJAM ALI SHAH----Appellant 

Versus 

MUHAMMAD HAJI----Respondent 
  

R.F.A. No.38 of 2001, decided on 17th May, 2011.  

Civil Procedure Code (V of 1908)---  
----O. XXXVII, Rr. 1 & 2---Negotiable Instruments Act (XXVI of 1881), S.118---Suit for 

recovery of money on the basis of promissory note---Proof---Presumption---Finger print 

expert report---Defendant had not only signed but also affixed his thumb impression on 

promissory note as well as on the receipt but Trial Court dismissed the suit---Validity---

Signatures of defendant could be disputed but finger prints had more sanctity, authenticity 

and reliability than the signatures---Report of finger print expert as well as presumption 

attached to promissory note under S.118, Negotiable Instruments Act, 1881, were in favour 

of plaintiff---Trial Court did not properly appreciate the evidence of parties which required 

interference---High Court in exercise of appellate jurisdiction set aside the findings recorded 

by Trial Court and, suit was decreed in favour of plaintiff---Appeal was allowed in 

circumstances.  

Raja Muhammad Sohail Iftikhar for Appellant.  

Pirzada Muhammad Afzal Nizami for Respondent.  

Date of hearing: 17th May, 2011. 

   

JUDGMENT  
AMIN-UD-DIN KHAN, J.--- This regular first appeal is directed against the judgment and 

decree dated 8-2-2001 passed by, learned Additional District Judge, Bahawalpur whereby 

suit of the plaintiff-appellant for recovery of Rs. 9,20,000 on the basis of promissory note 

was dismissed. 

  

2. The brief facts giving rise to the instant appeal are that the plaintiff-appellant filed a suit 

against the defendant-respondents for recovery of 9,20,000 on the basis of promissory note 

and receipt dated 20-10-1994. The suit was contested by the defendant-respondent by filing 

written statement. 

  

3. The pleadings of the parties reduced into the following issues including the relief by the 

learned trial Court. 

  

(1)? Whether the pro note and receipt dated 20-10-1994 is forged and fictitious document? 

OPD  

(2)? Whether the pro note and receipt dated 20-10-1994 was executed' by the defendant 

himself and defendant had received Rs. 9,20,000 from plaintiff as debt? OPP  

(3)? Relief. 

4. The parties produced their respective evidence. The plaintiff-appellant appeared as PW-1 

whereas he produced Faiz Muhammad PW2 and Allah Ditta PW.3. Both the PWs were 

marginal witnesses of the receipt Exh. P.2. He produced in documentary evidence pro note 



 

(2) 

 

Exh. P. I, receipt Exh. P. 2, enlargement of thumb-impression of defendant-respondent 

prepared by Finger Print Expert as Exh. P.3 , and report of Finger Print Expert as Exh.P.4. In 

rebuttal defendant-respondent produced Maqbool Hussain as DW-1, Iqbal Shah as DW-2 

and the defendant himself appeared as DW-3. He did not produce any documentary 

evidence. After hearing the arguments of learned counsel for the parties, the learned trial 

Court dismissed the suit of the plaintiff-appellant vide judgment and decree dated 8-2-2001. 

  

5. Having felt aggrieved from the impugned judgment and decree dated 8-2-2001, the 

plaintiff-appellant filed appeal in this Court which was admitted to regular hearing on 12-6-

2001. 

  

6. We have heard the arguments of learned counsel for the parties and with their valuable 

assistance perused the record. 

  

7. From the perusal of the record and hearing the arguments of learned counsel for the 

parties, it transpires that finding recorded by the learned trial Court are based on 

presumption. Even the learned trial Court has not discussed the evidence of either side 

available on the file. By perusing findings of the learned trial court it is visible that while 

recording findings it was not in the mind of the learned trial Court that it is a suit filed under 

the provisions of law prescribed for summary suit. This suit has been filed under order 

XXXVII of Civil Procedure Code. Another important fact of the case is that plaintiff was 

equipped with presumption in his favour with regard to the promissory note in accordance 

with section 118 of the Negotiable Instruments Act, 1881. The promissory, note Exh.P.1 

clearly indicates that the defendant-respondent has given undertaking to appellant/plaintiff 

that he has secured loan of Rs. 9,20,000 from him, in presence of witnesses and he will pay 

on demand to the respondent the said amount. The said undertaking squarely falls in the 

definition of promissory note. 

  

8. As far as the authenticity, genuineness, and sanctity of promissory note Exh. P.1 and 

receipt Exh. P. 2 are concerned, it has been proved beyond any shadow of doubt by 

witnesses produced by the plaintiff-appellant and nothing adverse has been brought on the 

record to doubt their veracity. Another important aspect of the matter is that defendant-

respondent has not only signed but also affixed his thumb-impression on the promissory 

note as well as on the receipt Exh. P.1 and Exh. P.2 respectively. The signatures of the 

appellant could be disputed but the finger prints have more sanctity, authenticity and 

reliability than the signatures. The report of Finger Print Expert is also in favour of the 

plaintiff-appellant. The presumption attached to the promissory note under section 118 of 

the Negotiable Instruments Act, 1881 is also in his favour. The discussion about the points 

which are not much relevant by the learned trial Court while recording findings on Issue 

No.2 are not in accordance with law. The plaintiff-appellant has fully proved his case 

through cogent and convincing evidence. 

  

9. Keeping in view the above stated factual and legal aspects of the matter we are of the firm 

opinion that the learned trial Court has not properly appreciated evidence of the parties, 

which require interference. 

  



 

(3) 

 

10. In the circumstances, the instant Regular First Appeal is accepted, the findings recorded 

by the learned trial Court while dismissing the suit of the plaintiff-appellant are set aside. 

Consequently the suit is decreed in favour of the plaintiff-appellant with costs.  

M.H./N-40/L        Appeal allowed. 

 

2011 C L C 1521 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD ASLAM and others----Appellants 

Versus 

ABSAR FATIMA and others----Respondents 
  

R.S As. Nos.3 of 2011 and 26 of 2005, decided on 7th June, 2011. 

 (a) Contract Act (IX of 1872)---  
---Ss. 202 & 203---Specific Relief Act (I of 1877), S.12---Suit for specific performance of 

agreement to sell---Judgment not challenged--Irrevocable power of attorney---Suit was 

decreed in favour of plaintiff by Trial Court but Lower Appellate Court dismissed the same-

--Plea raised by plaintiff was that question pertaining to consenting written statement and 

issuance of power of attorney by the owner of suit property had already been decided by 

High Court and the same was not assailed, therefore, finding of High Court had attained 

finality---Validity---Judgment passed by High Court was never challenged or set aside by 

Supreme Court, therefore, points which were decided in that appeal could not be re-agitated 

before any forum subordinate to High Court or even in High Court, therefore, Lower 

Appellate Court fell in error while recording findings in contradiction to that judgment---In 

case of simple power of attorney in favour of agent, the agent was bound to seek 

permission to transfer property in favour of his near relatives but when irrevocable power of 

attorney was given to agent, it meant that no interest or proprietary right were left in the 

property of. principal---Owner of suit property had given all her rights to the attorney and 

under the language of power of attorney all rights were transferred in favour of the agent, 

therefore, agreement of plaintiffs with irrevocable power of attorney holder was valid one---

Findings recorded by Lower Appellate Court were contrary to law and misinterpretation of 

documentary evidence on record and were set aside---High Court restored the findings 

recorded and judgment and decree passed by Trial Court and the suit was decreed in favour 

of plaintiff---Second appeal 'vas allowed in circumstances. 

 (b) Qanun-e-Shahadat (10 of 1984)--- 
----Art. 133---Fact not cross-examined---Presumption---If witness is not cross-examined, 

then statement of such witness recorded in chief is presumed to have been admitted by other 

party.  

(c) Contract Act ((X of 1872)---  
----Ss. 202 & 203---Power of attorney---Irrevocable power of attorney---Effect---When a 

person gives an irrevocable power of attorney, no rights of principal are left in that property.  

(d) Civil Procedure Code (V of 1908)---  
----S. 100---Second appeal---Concurrent findings of fact by two courts below-Appellate 

powers, exercise of---Principle---Concurrent findings of Courts below cannot be set at 

naught by High Court unless it is established that the same are perverse or erroneous---



 

(4) 

 

When no jurisdictional error or misreading or non-reading of evidence has been pointed out, 

High Court declines to interfere in circumstances.    

Raja Muhammad Sohail Iftikhar for Appellant (in R.S.A. No.3 of 2011).  

Ijaz Ahmad Ansari for Appellant (in R.S.A. No.26 of 2005).  

Nadeem Iqbal Ch. for Respondents. 

   

ORDER  
AMIN-UD-DIN KHAN, J.-- Through this single judgment I intend to dispose of RSA No.3 

of 2011 and connected RSA No.26 of 2005 as both the appeals are against the consolidated 

judgment/decree dated 15-12-2005 passed by the learned Additional District Judge 

Chishtian. However, the separate details of each appeal is given below:--- 

  

"Muhammad Aslam etc filed RSA No.3 of 2011 against judgment and decree dated 15-12-

2005 passed by learned Additional District Judge, Chishtian whereby he accepted the appeal 

filed by Mst. Absar Fatima and by setting aside the judgment and decree dated 4-9-1996 

decreeing the suit passed by the learned Civil Judge 1st Class, Chishtian, dismissed the suit 

filed by Muhammad Aslam and others against Mst. Absar Fatima and others. 

  

RSA. No.26 of 2005 was filed by Muhammad Din and others, the appellants against the 

concurrent judgments and decrees dated 15-12-2005 and 4-9-1996 passed by learned 

Additional District Judge, Chishtian as well as learned Civil Judge 1st Class, Chishtian, 

respectively, dismissing the suit for specific performance as well as the appeal. 

  

2. Brief facts of the case RSA No.3 of 2011 are that suit fog specific performance of the 

contract was filed by Muhammad Aslam and others on 14-10-1984 on the basis of registered 

agreement to sell dated 13-5-1984. Another suit titled "Muhammad Din and others v. Ms 

Absar Fatima and others" was filed on 2-9-1984 on the basis of alleged agreement to sell 

dated 1-12-1983. Both the suits were consolidated as suit property in both the suits is same 

and defendant/ seller is the same and proceedings were ordered to be held in the suit filed by 

"Muhammad Din and others v. Mst. Absar Fatima and others". Therefore, the appellants of 

this appeal were presumed to be defendants in the consolidated proceedings. There 

witnesses were recorded as DWs and documentary evidence as Exh.DS. The learned trial 

Court after framing the consolidated issues invited the parties to produce their respective 

evidence. After recording the pro and contra evidence of the parties learned trial Court vide 

judgment and decree dated 4-9-1996 decreed the suit filed by Muhammad Aslam etc. 

appellants whereas suit filed by Muhammad Din and others was dismissed. Feeling 

aggrieved of the decision of learned trial Court dated 4-9-1996 three appeals were filed and 

by Mst. Absar Fatima against Muhammad Aslam etc., the second aid third by Muhammad 

Din and others against Mst. Absar Fatima and others. Before the learned Additional District 

Judge Chishtian Muhammad Din etc. remained unsuccessful as their appeals were dismissed 

whereas appeal filed by Mst. Absar Fatima and others was accepted vide judgment and 

decree dated 15-12-2005. Being dissatisfied Muhammad Aslam etc. filed appeal against 

judgment and decree of First Appellate Court and Muhammad Din etc. have challenged the 

impugned judgments and decrees passed by both the courts through their instant appeal. 
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3. Raja Muhammad Sohail Iftikhar, Advocate for the appellant; argued that he has proved 

his suit, therefore, the learned trial Court rightly decreed the suit in his favour and the 

findings on Issues Nos.7 to 9 of learned First Appellate Court are contrary to law and are 

result of misinterpretation of documentary evidence on the file; that the learned First 

Appellate Court has confirmed the findings recorded by the learned trial Court on Issues 

Nos.1 to 6; that he has fully proved the power of attorney as well as agreement to sell; that 

the witnesses produced by the appellants were not cross-examined by the learned counsel for 

Mst Absar Fatima; that originally the attorney of Mst. Absar Fatima filed consenting written 

statement. Thereafter she sought permission for filing a new written statement which was 

initially granted by the learned trial Court on 29-9-1985. On review application, it was 

withdrawn vide order dated 25-3-1986. This order was challenged by Muhammad Din in 

FAC No.17 of 1986 but the same was dismissed by this court vide order dated 7-2-1996 by 

declaring that written statement and power of attorney of the basis of which written 

statement was filed was valid one. Lastly, learned counsel for the appellants prayed for 

acceptance of RSA No.3 of 2011. 

  

4. Mr. Ijaz Ahmad Ansari Advocate for appellants in RSA No.26 of 2005 argued that 

judgments and decrees passed by both the courts below are against law and facts of the case; 

that Mst. Absar Fatima never appeared before the court and no documentary evidence was 

produced on her behalf. So the evidence produced by the appellants was unrebutted; that 

both the courts below ignored the documentary evidence produced by the appellants as 

Exh.P2 to Exh. P 11 which strongly support the version of the appellants; that judgments of 

both the courts below suffer from misreading and non-reading of evidence. He prayed for 

acceptance of the appeal and for decreeing the suit filed by the appellants and for dismissal 

of RSA No.3 of 2011 filed by Muhammad Aslam etc. 

  

5. Mr. Nadeem Iqbal Ch. Advocate for respondents argued that the appellants/plaintiffs have 

not proved the agreement to sell and the power of attorney on the basis of which agreement 

to sell was entered between the parties. He further argued that the alleged attorney Imam 

Din transferred the land in favour of his relatives, therefore, he was bound to obtain special 

permission from the principal for transfer of land in the name of his near relatives. 

According to learned counsel no money was passed to the original owner. He lastly prayed 

for dismissal of both the appeals. 

  

6. I have heard the learned counsel for the parties at length and gone through the record with 

their valuable assistance. 

  

7. So far as the point of consenting written statement is concerned, it has already been 

decided by my learned brother Mr. Khurshid Ahmad, J. as then he was vide judgment dated 

7-2-1986 passed in FAO No.17 of 1986 titled "Muhammad Din etc. v. Mst. Absar Fatima 

etc The relevant paragraph No.11 is reproduced as under:--- 

  

"The court is to proceed on the basis of written statement filed by defendant No.2 on behalf 

of defendant No.1 during the time that powers delegated to him were still subsisting ex 

facie. Revocation deed executed by defendant No1l related to the revocation of registered 

power of attorney and therefore was to take effect from its registration and the date of 
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registration of the revocation deed was 6-6-1985. Defendant No.2 as held supra, had all the 

powers delegated to him to represent defendant No.1 and as defendant No.2 had filed a 

written statement during the subsistence of the said power, defendant No. 1 was bound to 

ratify such act of defendant No.2 performed by him as attorney on her behalf." 

  

In that judgment it was observed that till the revocation of power of attorney dated 6-6-1985 

Imam Din was validly constituted attorney of Mst. Absar Fatima, therefore, all facts done till 

that date from the date of registered power of attorney in his favour were valid one. Even 

otherwise the appellants have fully proved that power of attorney through oral as well as 

documentary evidence. The appellants have also proved the agreement to sell Exh.D1. It is 

also important to note here that judgment passed in FAO No.17 of 1986 was never 

challenged or set aside by the august Supreme Court of Pakistan, therefore, the points which 

were decided in that appeal cannot be re-agitated before any forum subordinate to this court 

or even in this court, therefore, the learned First Appellate Court fell in error while recording 

findings in contradiction to the said judgment. 

  

8. So far as the submissions of learned counsel for the appellants regarding the point that he 

witnesses of the appellants were not cross-examined by the learned counsel for Mst. Absar 

Fatima is concerned, in this way under the law the statement of a witness recorded in-chief 

will be presumed to have been admitted by the owner Mst. Absar Fatima. The agreement to 

sell is registered document. It has not been specifically denied by the owner--Mst. Absar 

Fatima, because she filed consenting written statement and witnesses of the appellants were 

not cross-examined. Even otherwise the appellants proved the agreement to sell with full 

oral as well as documentary evidence. 

  

9. So far as the point that when an attorney transferred the property of the principal in favour 

of his near relative, the attorney is bound to take special permission from the principal is 

concerned, I have noticed that Exh.D-17 is general power of attorney on behalf of Mst. 

Absar Fatima in favour of Ch. Imam Din. It is an irrevocable power of attorney. It is settled 

law that when a person gives an irrevocable power of attorney, no rights of principal are left 

in the property. The contention of learned counsel for the respondents that when an agent 

transferred the property of principal in favour of his near relatives he is bound to obtain 

permission from the principal. First of all the respondents have not proved that the agent has 

transferred the property of the principal in favour of his near relatives. Learned counsel for 

the appellants submits that only on the basis of resemblance of parentage this contention has 

been raised, there is no relationship between the agent and appellants. The contention of 

learned counsel for the respondents has weight in case of simple power of attorney. No 

doubt in case of simple power of attorney in favour of agent, the agent is bound to seek 

permission to transfer property in favour of his near relatives but I find that when an 

irrevocable power of attorney has been' given to the agent, it means that no interest or 

proprietary rights left in the property of the principal. She as given all the rights to the 

attorney and under the language of power of attorney all the rights have been transferred in 

favour of the agent, therefore, irrevocable power of attorney has been executed in favour of 

said Imam Din, hence, the agreement with the appellants by Imam Din was valid one. The 

findings recorded by the learned First Appellate Court being contrary to law and 

misinterpretation of documentary evidence on record arc set aside. 
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 10. As far as the RSA No.26 of 2005 filed by Muhammad Din etc. against Mst. Absar 

Fatima etc. is concerned, the concurrent findings of both the courts below have been 

challenged by the appellants. The suit-land in both the suits is the same. Rival plaintiffs! 

appellants of appeal No.3 of 2011 have proved their case and the findings recorded by the 

learned First Appellate Court being contrary to law and misinterpretation of documentary 

evidence on record have been set aside. Even otherwise concurrent findings of the learned 

courts below impugned herein cannot be set at naught by this Court unless it is established 

that the same are perverse or erroneous in view of the dicta laid down by the apex court. 

This court finds that no jurisdictional error or misreading or non-reading of evidence has 

been pointed out by the learned counsel for Muhammad Din etc.--appellants in the 

impugned decision of the courts below. 

  

11. In the light of what has been discussed above, RSA No.26 of 2005 titled Muhammad 

Din and others v. Mst. Absar Fatima and others" having no substance is hereby dismissed. 

RSA No.3 of 2011 titled Muhammad Aslam and others v. Mst. Absar Fatima" is accepted. 

The findings recorded and judgment and decree passed by the learned trial Court in the suit 

filed by Muhammad Aslam etc. are hereby restored. Resultantly, the suit filed by 

Muhammad Aslam is hereby decreed. 

 M.H./M-883/L                                                                         Order accordingly. 

 

2011 M L D 1745 

[Lahore] 

Before Amin-ud-Din Khan, J 

Messrs CHINA BEIJING CORPORATION---Petitioner 

Versus 

AHMAD BAKHSH CONSTRUCTION CO.  and others---Respondents 
  

Writ Petition 6050 of 2010/BWP, decided on 22nd June, 2011.  

Civil Procedure Code (V of 1908)---  
----O. IX, Rr.6, 13 & S.12(2)---Constitution of Pakistan, Art.199---Constitutional 

petition---Ex parte decree---Application for setting aside ex parte decree---Suit was 

decided ex parte as representatives of the defendant failed to appear in the court---Suit 

had been filed against defendant company through its Project Manager, who was dealing 

with the matters at place 'B', meaning thereby the sub-office of the company in the shape 

of Project Manager was available at place 'B'---Defendant had not denied the appearance 

in the court by its representatives---Application for setting aside ex parte decree filed by 

the defendant under O.IX, R.13, C.P.C. and S.12(2), C.P.C. could not be pressed into 

service simultaneously---Defendant could choose any one of those as those were self-

contradictory---Objections taken by the defendant in the High Court had not been taken 

before the  lower  courts---Defendant (petitioner) had not come to the High Court with 

clean hands as his counsel  who also appeared in the lower courts, had taken the stand 

that persons who appeared on behalf of the defendant in lower courts were not 

authorized---Constitutional petition was dismissed in circumstances. 

Sh. Karim-ud-Din for Petitioner. 

Sh.  Faisal  Muneer  Ahmad  and  Naveed  Khalil  Chaudhary,  A.A.-G.for Respondent. 

Date of hearing: 22nd June, 2011. 
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 JUDGMENT 
AMIN-UD-DIN KHAN, J.---With the concurrence of the learned counsel for the 

parties, this case is being treated as Pacca case. 

2.    Through this constitutional petition the petitioner has challenged the order passed 

by the learned Senior Civil Judge, Bahawalnagar whereby the petitioner's application for 

setting aside the ex parte decree was dismissed and vide revisional order dated 2-4-2010 

the learned Additional District Judge also dismissed the revisions petition filed by the 

petitioner. 

3.    Brief facts of the case are that respondent No.1 filed the suit against the 

petitioner. On 18-10-1999 ex parte proceedings were ordered against the defendant as 

twice the representatives of the defendant appeared in the court and on 18-10-1999 no 

one appeared, therefore, the learned trial court proceeded against it ex parte. After that 

on 5-10-2000 on non-submission of the written statement the defence was closed and on 

8-5-2001 the suit was ex parte decreed. The petitioner moved an application for setting 

aside the ex parte decree under Order IX Rule 13, C.P.C. and under section 12(2), C.P.C. 

on 14-1-2002. This application was dismissed on 9-12-2009. Then the revision petition 

filed by the petitioner was also dismissed on 2-4-2010. 

4.    Learned counsel for the petitioner contends that one Nadeem Shahzad appeared 

as representative of the petitioner and on another occasion Feroze Ahmed Bhatti, 

appeared as representative. The contention of the learned counsel for the petitioner is 

that both these persons were local employees of the company, therefore they were not 

entitled to appear in the court on behalf of the company. Further contends that under 

Order XXIX, C.P.C. the suit has not been validly filed against the company. Further 

contends that the Project Director was appointed from Bahawalnagar and company 

office is at Karachi only and there was no sub-office of the company at Bahawalnagar. 

Further contends that even the plaintiff company was not able to file the suit through 

Ahmed Bux that the decree has been passed in violation of  Order XX, Rule 6, C.P.C.; 

that the office of the company is not at Bahawalnagar, therefore, under section 20(2), 

C.P.C. suit was not maintainable at Bahawalnagar. 

5.    Conversely, learned counsel for the respondents states that all the objections 

which have been taken today have not been taken before the learned trial court or 

revisional court, therefore, the petitioner is not entitled to raise any such objection before 

this court. Further contends that petitioner has not challenged the order dated 5-10-2000, 

whereby his defence was closed; that application for setting aside the decree was decided 

after framing of issues and recording of full evidence. He has supported the judgment 

passed by both the courts below. 

6.    I have heard the learned counsel for the parties and perused the record available 

on the file. 

7.         I am afraid that the technical objections taken by the learned counsel for the 

petitioner with regard to Order XXIX, C.P.C. and section 20, C.P.C. are not available to 

the petitioner at this stage in the constitutional petition because I have noticed that the 

suit has been filed against the company through their project manager, who was dealing 
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with the matters at  Bahawalnagar, meaning thereby the sub-office in the shape of 

project manager was available at Bahawalnagar. I have further noticed that there is no 

case of the petitioner as the petitioner has not denied from the appearance in the court by 

its representative. Only explanation has been given that they were not duly authorized by 

the company. I have noticed that the application for setting aside the ex parte decree has 

been filed by the petitioner under Order IX Rule 13, C.P.C. read with section 12(2), 

C.P.C., I find that both these provisions cannot be pressed into service simultaneously. 

The petitioner can choose any one of them. These are self-contradictory also. The 

petitioner has not approached this court with clean hands as there is a decree in favour of 

Ahmed Bux dated 8-5-2001 and till today the petitioner is creating hurdle in  his  way  

and  keeping  him  away  from  the fruit of decree. Learned A.A.-G. also opposed this 

petition on the ground that the official respondents have got the matter inquired through 

Executive Engineer, he reported that the suit filed by the respondents was absolutely 

correct as the petitioner company has taken away the earth. I have also noticed that the 

objections taken herein have not been taken before the lower courts. Further the 

petitioner has not come to this court with clean hands as his counsel also appeared before 

the lower courts and now the stand of the petitioner is that in the lower courts the 

persons appeared on behalf of the petitioner company were not authorized. 

       In the light of what has been discussed above, I see no force in this writ petition, 

which is accordingly dismissed. 

H.B.T./C-8/L                                                                                       Petition dismissed. 

2011 M L D 1827 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD SIDDIQUE---Appellant 

Versus 

PROVINCE OF PUNJAB and others---Respondents 
 

R.S.A. No.3 of 2008/BWP, heard on 15th June, 2011.  

Specific Relief Act (I of 1877)--- 
----S. 12---Civil Procedure Code (V of 1908), O.VII, Rr.11 & 13---Suit for specific 

performance of contract---Rejection of plaint---Presentation of fresh plaint---Plaint was 

rejected on the basis of non-payment of court-fee---Under O.VII, R.13, C.P.C. rejection 

of plaint on any of the grounds mentioned in O.VII, R.11, C.P.C., would not preclude the 

plaintiff from presenting a fresh plaint in respect of the same cause of action---Decree 

for specific performance of the agreement to sell, would declare a right of decree-holder 

to have property agreed to be transferred to him---Title of the property would vest in the 

judgment-debtor till sale-deed was executed and registered in favour of the decree-

holder. 

Muhammad Ishaq v. Muhammad Siddique PLD 1975 Lah. 909; Muhammad Hanif 

through Legal Heirs v. Province of Punjab through District Collector, Vehari and others 

2007 CLC 1309 and Subedar Sardar Khan through Legal heirs and others v. Muhammad 

Idrees through General Attorney and another PLD 2008 SC 591 rel. 

Sh. Kareem-ud-Din for Appellant. 
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Raja Muhammad Iftikhar Sohail for Respondents. 

Date of hearing: 15th June, 2011. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this RSA the appellant has challenged the 

judgment and decree dated 30-1-2008 passed by learned District Judge, Bahawalngar 

whereby he dismissed the appeal filed against the judgment and decree dated 16-7-2007 

passed by learned Civil Judge 1st Class, Bahawalnagar. 

2.    Brief facts of the case are given in the judgment of the learned trial Court. The 

learned trial court after conclusion of trial refused the  relief for specific performance on 

the ground that the suit land being in the border area without NOC from the concerned 

department cannot be decreed. The learned trial Court observed that the department has 

refused to grant NOC. These findings were upheld by the learned First Appellate Court. 

3.    Learned counsel for the petitioner submits that the learned trial Court as well as 

learned First Appellate Court has admitted the agreement between the parties and, 

therefore, the courts have passed a decree for Rs.1,62,000 for the recovery of earnest 

money; that the defendant/respondent has not filed any appeal or cross objections against 

the judgment and decree dated 16-7-2007 passed by the learned trial Court, therefore, he 

is estopped to challenge the findings of both the courts below recorded on the points of 

facts. He contends that only the legal question of law involved is whether NOC from the 

concerned department was necessary before passing of the decree for specific 

performance in favour of the appellant; that the stand of the appellant/ plaintiff that the 

agreement was admitted by both the courts below is not factually correct; that previously 

the plaintiff filed a suit for specific performance, the copy of which is Exh.D4 which 

plaint was rejected on 8-7-2000 copy of which is Exh.P5, this plaint was rejected due to 

non-payment of court-fee. 

4.    Learned counsel for the respondents has supported the impugned judgments. 

5.    I have heard the learned counsel for the parties and have gone through the record 

with their able assistance. 

6.    First of all I will take the point of maintainability of the suit, raised by learned 

counsel for the defendants on the basis of Exh.D4 and Exh.D5. I have noticed that the 

plaint Exh.D4 was rejected through order Exh.D5 on the basis of non-payment of court-

fee. I am afraid that contention of learned counsel for the defendants is not in accordance 

with law as under Order VII Rule 13, C.P.C. the rejection of plaint on any of the grounds 

mentioned in Order VII Rule 11, C.P.C. not precludes the plaintiff from presenting a 

fresh plaint in respect of the same cause of action. The decree for specific performance 

on the agreement to sell, the decree declares a right of decree holder to have property 

agreed to transfer to him. Title of the property vests in the judgment-debtor till sale- 

deed is executed and registered in favour of the decree-holder. On this point I am 

fortified with law laid down in Muhammad Ishaq v. Muhammad Siddique (PLD 1975 

Lahore 909). The suit for specific performance of agreement to sell land which is a 

subject matter of the suit if it relates to the Colonization of Government Lands (Punjab) 

Act (V of 1912), in such suit after the acquisition of proprietary rights plaintiff was 
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competent to file the suit and court was legally correct to decree the suit for specific 

performance in those cases where the limitation is not a bar in the way of plaintiff. 

Reliance can be placed on Muhammad Hanif through Legal Heirs v. Province of 

Punjab through District Collector, Vehari and others (2007 CLC 1309). So far as the 

point of NOC is concerned, the Hon'ble Supreme Court of Pakistan in a judgment 

reported in Subedar Sardar Khan through Legal Heirs and others v. Muhammad 

Idrees through General Attorney and another (PLD 2008 Supreme Court 591)  in  a  

similar  border  area  Para. 6(b) of West Pakistan Border Area Settlement Scheme 1962 

is to restrain undesirable persons to occupy or purchase the land situated in the boarder 

belt. If the vendee was neither adjudicated upon nor declared "undesirable" or "not a 

suitable person" to settle in border belt by any forum of competent jurisdiction, it could 

not be said that such vendee was either an "undesirable person" or "not suitable person" 

and unfit to occupy the land in border belt. I find that parties to the suit are real brothers, 

therefore, this hurdle is not applicable in this case. The passing of decree for specific 

performance was not prohibited by any law or even as I have held supra NOC was also 

not necessary before passing of the decree for specific performance of the contract. 

7.    In the light of what has been discussed above this appeal is accepted. It has 

already been held that defendant has received Rs.1,62,000. The suit for specific 

performance of the contract  is decreed to the extent of 100 kanals out of the suit land 

subject to deposit of Rs.8,38,000 (as he himself valued the suit property  as Rs. 

10,00,000) within one month from today failing which the suit shall stand dismissed. 

The parties are left to bear their own costs. 

H.B.T./M-228/L                                                                                  Appeal accepted. 

2011 M L D 1834 

[Lahore] 

Before Amin-ud-Din Khan, J 

AKHTAR HUSSAIN---Appellant 

Versus 

ALLAH DITTA and others---Respondents 
  

S.A.O. No.9 of 2008, decided on 20th June, 2011. 

West Pakistan Urban Rent Restriction Ordinance (VI of 1959)--- 
----Ss. 2(c)(i), 13 & 15---Ejectment petition---Tenant denied existence of relationship of 

landlord and tenant between the parties---Rent Controller framed five issues and tried 

the same and after full trial accepted the ejectment petition---When relationship of 

landlord and tenant was denied, the Rent Controller was bound to frame only one issue 

with regard to the existence or otherwise of the relationship of landlord and tenant 

between the parties---Though issue with regard to the existence or otherwise of 

relationship of landlord and tenant was framed but unnecessarily other issues had been 

framed and tried---No direct evidence was with regard to existence of tenancy was 

available and it was the petitioners who asserted the relationship of landlord and tenant 

and onus to prove that issue was on the petitioners, which they failed to discharge---

Petitioners did not deny that most of the portion of premises in question had been sold 

through registered sale deeds to various persons and there was no other property owned 
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by them adjacent to the property in question---Petitioners having failed to discharge onus 

to prove issue with regard to existence of relationship of landlord and tenant, findings 

recorded by both courts below were result of misinterpretation of documentary evidence 

on record---Both courts, in circumstances reached to a wrong conclusion---Findings 

recorded by both courts below, were set aside and ejectment petition was dismissed, in 

circumstances. 

Ahmad Mansoor Chisthi for Appellant. 

Muhammad Ibrahim Khan for Respondents.  

 

ORDER 
AMIN-UD-DIN KHAN, J. ---This appeal has been  filed  against  the  eviction  order  

dated  8-7-2006 passed by learned Rent Controller Rahim Yar Khan whereby 

respondents' application for ejectment was accepted and the judgment/ order dated 3-1-

2008 passed by learned Additional District Judge Rahim Yar Khan whereby the appeal 

of the appellant was dismissed. 

2.    In ejectment petition filed by the respondents the appellant denied the 

relationship of landlord and tenant between the parties but the learned Rent Controller 

framed five issues and tried the same. After full trial learned trial Court accepted the 

ejectment petition filed by the respondents and the appeal filed by the appellant was 

dismissed by the learned Additional District Judge. 

3.    I have noticed that when relationship of landlord and tenant was denied, the 

learned Rent Controller was bound to frame only one issue with regard to the existence 

or otherwise of the relationship of landlord and tenant between the parties. Though issue 

with regard to the existence or otherwise of relationship of landlord and tenant has been 

framed but unnecessarily other issues have been framed and tried. 

4.    Learned counsel for the appellant states that the learned Rent Controller has 

based his findings upon the pleadings in the previous litigation; that the position has 

altogether changed now; that it has come on record that even ejectment-

petitioners/respondents have sold the major portion of that property. He further submits 

that the "Phar" which is in dispute admittedly is not in the ownership of the ejectment-

petitioners nor any property owned by them is adjacent to that "Phar". Learned counsel 

further submits that previously full shop was in the ownership of the ejectment-

petitioners etc. Further submits that the learned local commission has visited the spot 

and has prepared the site plan; that it is admitted that Allah Ditta ejectment-petitioner is 

owner of shop at the distance of two shops owned by Tariq Majeed and Fazal Din from 

the said "Phar". Learned counsel further submits that previously suit filed by said Allah 

Ditta was dismissed; that it is admitted position that this "Phar" is, owned by Market 

Committee and it is not allotted to anyone; that AW-1 Allah Ditta admitted the case of 

the appellant in his cross-examination which has been ignored by both the learned 

Courts below. 

5.    On the other hand, learned counsel for the respondents submits that in a 

previously filed written statement the appellant has admitted that he is paying the rent to 

Allah Ditta and that on the basis of that admission both the Courts below have rightly 

passed ejectment order against the appellant. 
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6.    I have heard, learned counsel for the parties and have gone through the record. 

7.    I have noticed the learned trial Court wrongly framed the issues and has recorded 

its findings on Issue No.1 on the basis of indirect evidence and interpreted in his own 

way the documentary evidence in the shape of previous litigation between the parties. As 

per record and evidence produced by the parties, the position which was at the time of 

previous litigation has altogether been changed now. There is no direct evidence with 

regard to existence of tenancy and it was ejectment-petitioners who asserted the 

relationship of landlord and tenant as onus to prove this issue was on the ejectment-

petitioners which they miserably failed to discharge the onus of this issue. Though the 

ownership of the property in dispute is not required to be proved but at least it was the 

duty of the ejectment-petitioners/respondents to prove that the possession of this "Phar" 

has been handed over to the appellant and there exists an agreement of tenancy between 

the parties. It is not denied by the ejectment-petitioners that most of the portion of Shop 

No.43 has been sold through registered sale deeds to various persons. It is also not 

denied by the ejectment-petitioners that no property owned by them is adjacent to the 

impugned "Phar". 

8.    Respondent/ejectment petitioner failed to discharge onus to prove issue No.1. He 

failed to produce reliable, convincing and direct evidence to prove this issue. The 

findings recorded by both the courts below are result of misinterpretation of 

documentary evidence on  record, therefore, both the courts below reached to a wrong 

conclusion.  I set aside the findings recorded by both the courts below on issues Nos.1 to 

3. 

       In the light of what has been discussed above, I accept this appeal and set aside 

the impugned judgment/orders passed by both the Courts below. Resultantly, the 

ejectment petition filed by the respondents is dismissed. 

H.B.T./A-160/L                                                                                   Appeal accepted. 

 

2011 M L D 1848 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD ASHRAF---Petitioner 

Versus 

MUHAMMAD TAHIR ISMAIL and others---Respondents  
 

Civil Revision No.405 of 2010, decided on 26th May, 2011.  

Civil Procedure Code (V of 1908)--- 
----O. VII, R.2, O.XIII, Rr.1, 2 & S. 151---Qanun-e-Shahadat (10 of 1984), Art.78---Suit 

for recovery of amount---Production of original document---Both parties produced their 

respective evidence in proof of their claim---Plaintiff filed application for summoning of 

official of NAB as court witness at the stage of rebuttal evidence---Said application was 

dismissed by the Trial Court, observing that plaintiff could produce certified copies of 

documents filed against him---Plaintiff in spite of producing the certified copies of the 

requisite documents in his rebuttal evidence, produced some original  documents---

Defendant objected for exhibiting and marking those documents in evidence of the 

plaintiff---Trial Court rejected the objection of the defendant and allowed said 

documents to be admitted in evidence---Validity---Under Art.78 of Qanun-e-Shahadat, 
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1984, without the proof of signature and hand-writing of person alleged to have signed 

or written, documents could not be taken in evidence---Production of those documents in 

the statement of counsel for the plaintiff, was not permissible under the law and it was 

sufficient to presume that the documents which had been admitted without proof, would 

be used against the defendant; and it would definitely prejudice his case---Impugned 

order passed by the Trial Court allowing the plaintiff to produce original documents 

without proof, was set aside with direction to the Trial Court to de-exhibit those 

documents and return to the plaintiff in accordance with O.XIII, C.P.C. 

Malik Ashiq Muhammad for Petitioner. 

Raja Muhammad Sohail Iftikhar for Respondents. 
 

ORDER 
AMIN-UD-DIN KHAN, J.---Through this petition the petitioners have assailed the 

order dated 4-6-2010 passed by the learned Civil Judge, 1st Class, Sadiqabad. 

2.    The brief facts of the case are that respondent/plaintiff filed a suit for recovery of 

Rs.4921355 against the petitioner/defendant. The suit was contested by the 

petitioner/defendant. On the divergent pleadings of the parties learned trial Court framed 

seven issues. Both the parties produced their respective evidence. At the stage of rebuttal 

evidence, plaintiff filed an application under section 151, C.P.C. in the trial court for 

summoning the Incharge Financial Crime Investigation Wing NAB Chunba House, 

Lahore as court witness. The application was resisted and the learned trial Court vide 

order dated 25-3-2010 dismissed the same. However, it was observed in the order that 

plaintiff can produce certified copies of the documents filed against him but in spite of 

producing the certified copies of the requisite documents in his rebuttal evidence, 

plaintiff produced some original documents. Defendant/petitioner objected for exhibiting 

and marking these documents in evidence of the plaintiff but these were under objection 

exhibited on 4-6-2010 and vide order dated 4-6-2010 learned trial court rejected the 

objection of the petitioner/defendant and allowed these documents to be admitted in 

evidence. 

3.    Learned counsel for the petitioner contends that when the learned trial court vide 

order dated 25-3-2010 refused to summon the record, the plaintiff could not have been 

allowed to produce the alleged original documents issued by the NAB Authorities. 

Learned counsel further contends that these documents could not be produced in rebuttal 

evidence. 

4.    On the contrary learned counsel for the respondent/plaintiff while opposing the 

contentions of learned counsel for the petitioners maintained that the learned trial court 

has committed no illegality while passing the impugned order and he sought the 

dismissal of the instant petition. Learned counsel further contends that when the 

defendant has not challenged the order dated 25-3-2010, therefore,  the  order  dated  4-

6-2010 cannot be challenged now. Learned counsel also contends that no prejudice has 

been caused to the defendant/petitioner. 

5.    I have heard respective contentions of the learned counsel for the parties and 

perused the record with their valuable assistance. 

6.    So far as non-challenging of the order dated 25-3-2010 is concerned, it goes 

against the plaintiff/respondent as through that order his application to summon the 



 

(15) 

 

record was refused and he was allowed to produce the certified copies of the requisite 

documents. So far as the production of original documents are concerned, under Article 

78 of Qanun-e-Shahadat Order, 1984 without the proof of signature and hand writing of 

person alleged to have signed or written documents cannot be taken in evidence. The 

production of these documents in the statement of learned counsel for the plaintiff was 

not permissible under the law. It is sufficient to presume that the documents which have 

been admitted without proof will be used against the defendant/ petitioner and it will 

definitely prejudice his case. 

7.    For what has been discussed above, this court is left with no alternate but to 

accept the instant revision petition. Consequently, the order dated 4-6-2010 passed by 

the learned trial Court allowing the plaintiff to produce original documents without proof 

is hereby set aside. The learned trial Court is directed to de-exhibit these documents and 

returned to the plaintiff in accordance with Order XIII of C.P.C. 

H.B.T./M-229/L                                                                                  Petition accepted. 

2011 P L C (C.S.) 1487 

[Lahore High Court] 

Before Amin-ud-Din Khan, J 

Malik FAIZ BAKHSH 

Versus 

GOVERNMENT OF THE PUNJAB etc. 
 

Writ Petition No.1539 of 2011, decided on 17th May, 2011.  

Punjab Local Government (Legal Advisors) Rules, 2003--- 
----Rr. 4(4), 9(2) & 10---Constitution of Pakistan, Art.199---Constitutional petition---

Appointment of Legal Advisor---Petitioner was appointed as Legal Advisor to the 

District Government for a period of two years---Appointment of the petitioner had been 

dispensed with, with immediate effect against the payment of one month remuneration in 

lieu of the notice---Validity---Rule 9(2) of the Punjab Local Government (Legal 

Advisors) Rules, 2003, had empowered the Government to dispense with the service of 

Legal Advisor and make a fresh appointment---Such power had been exercised by the 

Provincial Secretary Law and Parliamentary Affairs---No provision existed in law 

creating any vested right in favour of the petitioner by way of a permanent appointment 

as Legal Advisor---Every party has a right to have a counsel or a Legal Advisor of his 

own choice---No one could force that he be appointed or kept as counsel or Legal 

Advisor---Constitutional petition was dismissed.  

Muhammad Arshad Khan for petitioner. 

 

ORDER 
AMIN-UD-DIN KHAN, J.--- The brief facts of the case are that the petitioner was 

appointed as a Legal Advisor to the District Government Bahawalpur through Letter 

No.GEN-2-30/ 2010/ 5784 dated 26-10-2010 for a period of two years. The appointment 

order was issued by the Secretary Law and Parliamentary Affairs Department in 

accordance with rule 10 of the Punjab Local Governments (Legal Advisors) Rules 2003 

following recommendation by the Selection Committee constituted pursuant to the 

provisions of Rule 4(4) of the Rules 2003. The petitioner joined as part time Legal 
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Advisor. to the District Government on 29-10-2010 vide Letter No.GEN/2-5/2003 /878 

dated  1-3-2011  issued  by  the  respondent.  The  appointment  of petitioner as a Legal 

Advisor to the District Government was dispensed with, with immediate effect against 

the payment of one month remuneration in lieu of the notice. This order has been 

assailed in this writ petition. 

2.    The contention of the learned counsel for the petitioner is that the petitioner was 

appointed in accordance with rule 4(4), of Punjab Local Governments (Legal Advisors) 

Rules, 2003. Now the contention of the learned counsel for the petitioner is that no doubt 

rule 9 of the Rules, 2003  is  applicable  with  the  petitioner,  but  even  then  under  the 

natural justice he was to be heard before passing any adverse order against him. 

3.    On the other hand, learned A.A.-G. on behalf of the respondent vehemently 

opposed this petition, submitting that the petitioner has no right to challenge the order as 

he has been appointed as part time Legal Advisor No vested right is created in favour of 

the petitioner. 

4.    I have considered the arguments addressed by the learned counsel for the parties 

and have gone through the rules. 

5.    Rule 9(2) of the Rules, 2003 empowers to government to dispense with the 

service of Legal Advisor and make a fresh appointment of the Legal Advisor to the 

District Government. This power has been exercised by the Secretary Law and 

Parliamentary Affairs Department Government of the Punjab. There is no provision 

which creates any vested right in favour of the petitioner by way of a permanent 

appointment as a legal advisor. Even otherwise it is an ethical rule that it is a right of 

every party to have a counsel or a legal advisor of his own choice. No one can force that 

he be appointed or kept as a counsel or legal advisor. The instant writ petition has no 

merits, which is dismissed with no order as to the costs. 

H.B.T./F-23/L                                                                                      Petition dismissed. 
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Before Amin-ud-Din Khan, J 

Mst. CHOTO and others---Petitioners 

Versus 

MUHAMMAD ASHRAF and others---Respondents 
  

Writ Petition No.2323 of 2011/BWP, decided on 31st May, 2011. 

 Civil Procedure Code (V of 1908)--- 
----O. VII, R. 11 & O. XXXII, R. 15---Specific Relief Act (I of 1877), Ss.42 & 54---

Constitution of Pakistan, Art. 199---Constitutional petition---Suit for declaration and 

permanent injunction--Rejection of plaint---Application filed by defendants under O. VII, 

R.11, C.P.C. for rejection of plaint had concurrently been rejected by two courts below, 

defendant had challenged same in a constitutional petition---When defendant was alive 

plaintiff had no cause of action to file the suit against defendant---Plaintiff did not disclose 

the cause against defendant---If, as alleged by the plaintiff, that defendant was lunatic, 

then in accordance with the Mental Health Ordinance, 2001 and in accordance with the 
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procedure laid down in O.XXXII, R.15, C.P.C., defendant could not be directly impleaded 

as defendant, or the suit could not be directly filed against her without impleading her 

through the guardian ad litem; in that way the plaint was barred by law---Both courts 

below, in circumstances, had ignored the legal position and while dismissing the 

application filed under O. VII, R.11, C.P.C., Trial Court failed to exercise jurisdiction 

vested in it by law and even failed to see the basic provisions of O. VII, R.11, C.P.C.---Re 

visional court, had also failed to exercise the jurisdiction vested in it by law---Orders 

passed by both the courts below were declared to be without lawful authority---

Application moved under O. VII, R. 11, C.P.C., was accepted and plaint filed by the 

plaintiff was rejected.  

Haji Rahim Bakhsh Khan for Petitioners. 

Malik Habib Yasin Misson for Respondents. 

 

ORDER 
AMIN-UD-DIN KHAN, J.---In this constitutional petition, the petitioner has challenged 

the order dated 2-12-2010 passed by Civil Judge, Class-III, Ahmedpur East and order 

dated 15-4-2011 passed by learned Additional District Judge, Ahmedpur East. 

  

2. The brief facts of the case are that respondent Muhammad Ashraf filed a suit for 

declaration and permanent injunction against the present petitioners and respondents 

Nos.2 to 7 in the court of Civil Judge, Ahmedpur East. In the suit the plaintiff has 

challenged the transfer of land mentioned in the head note of plaint by Mst. Choto in 

favour of Razzaq Muhammad through Mutation of Tamleeq No.342 sanctioned on 13-

12-1996. Defendants Nos.1 and 2/petitioners filed contesting written statement and 

defendants Nos. 3 to 8 filed a consenting written statement. Defendants Nos.1 and 

2/petitioners filed application under Order VII, Rule 11 of C.P.C. for rejection of the 

plaint. This application was dismissed by the learned trial court on 2-11-2010 and the 

revision filed by the writ petitioners was also dismissed on 15-4-2011. Both these orders 

are under challenge in this writ petition. 

  

3. The grounds on which the writ petitioners have sought rejection of the plaint are that 

when Mst. Choto is alive no cause of action accrues to the plaintiff to file the suit; 

secondly the plaintiff has pleaded in the plaint that defendant No.1 is lunatic (Fatar-ul-

Aqal) and she has been directly impleaded as defendant No.1 without the process given 

in the Mental Health Ordinance, 2001, a lunatic cannot be impleaded directly; thirdly 

previously the suit was allegedly filed by Mst. Choto through the present plaintiff 

showing her to be lunatic (Fatar-ul-Aqal), therefore, the court summoned Mst. Choto and 

put questions on her and found her to be of sound mind; fourthly, the plaint does not show 

the cause of action and lastly how a suit can be filed against Mst. Choto. 

  

4. The reply was filed by the plaintiff and he stated in reply that he had rightly challenged 

the impugned mutation. There was no bar in filing the suit. He further stated that he had 

filed the application for the constitution of the Medical Board for the medical examination 

of Mst.Choto. 

 5. Learned counsel for the writ petitioners has supported and argued in favour of the 

contentions made in the application and stated that the orders passed by both the courts 
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below are against the law and facts of the case, therefore, they are liable to be set aside, 

whereas learned counsel for respondent has advanced his arguments on the basis of his 

written reply and states that both the courts below have exercised jurisdiction in accordance 

with law and the application under Order VII, Rule 11 of C.P.C. has rightly been dismissed 

and the revisional court has also exercised the powers vested in it by law. 

  

6. I have heard learned counsel for the parties and perused the record available on the file 

with their able assistance. 

  

7. This writ petition has been filed by Mst. Choto and Razzaq Muhammad. The alleged 

mutation was got sanctioned by Mst. Choto in favour of her son Razzaq Muhammad. 

Therefore, when Mst. Choto is alive, Muhammad Ashraf has no cause of action to file the 

suit against Mst. Choto. The plaint does not disclose the cause of action. Further, if as 

alleged by the plaintiff that Mst. Choto is lunatic (Fatar-ul-Aqal), in accordance with the 

Mental Health Ordinance, 2001 and in accordance with the procedure laid down in Order 32 

Rule 15, C.P.C., Mst. Choto E cannot be directly impleaded as defendant or the suit cannot 

be directly filed against her without impleading her through guardian at litem. In this way 

also, the plaint is barred by law. At the time of considering the application under Order VII, 

Rule 11, C.P.C., no doubt the evidence cannot be considered at all but the admitted 

documents between the parties can be looked into. There is a document on file i.e. order 

dated 10-3-2007 whereby the previous suit was withdrawn with the permission to file fresh 

suit and on that date the learned Civil Judge summoned Mst.Choto in that suit and to see her 

mental capacity after putting the questions and their answers the learned Civil Judge came to 

the conclusion that she was of a sound mind lady. 

  

8. In the light of the above mentioned position, both the courts below have ignored the legal 

position and while dismissing the application under Order VII, Rule 11, C.P.C. the learned 

trial court failed to exercise jurisdiction vested in it by law and even failed to seethe basic 

provisions of Order VII, Rule 11 C.P.C. Likewise the learned revisional court also failed to 

exercise the jurisdiction vested in it by law. 

  

9. In the light of what has been discussed above, the orders passed by both the courts below 

are declared to be without lawful authority. Resultantly the application moved under Order 

VII, Rule 11, C.P.C. by the writ petitioners is accepted and the plaint filed by respondent 

No.1 is rejected. 

  

H.B.T./C-7/L         Plaint rejected. 
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2011 Y L R 2302 

[Lahore] 

Before Amin-ud-Din Khan, J 

AHMAD NASRULLAH and others---Petitioners 

Versus 

SHAHDAT ALI and others---Respondents 
  

Civil Revisions Nos.196 and 195 of 2011, decided on 25th May, 2011. 

Specific Relief Act (I of 1877)---  
----S. 12---Civil Procedure Code (V of 1908), O.XXXIX, Rr. 1 & 2---Specific performance 

of agreement to sell---Interim injunction, grant of---Disputed agreement---Payment of 

consideration amount---Proof---Plaintiffs filed suit against defendants for specific 

performance of agreement to sell to which they were not signatory---Trial Court restrained 

defendants from further alienating suit property---Order passed by Trial Court was 

maintained by Lower Appellate Court---Validity---Both the Courts below while exercising 

jurisdiction in granting stay order and dismissal of appeal filed by defendants, committed 

illegality and material irregularity as agreement was disputed and there was even no receipt 

for a considerable amount of Rs. 75,00,000, even there was no cheque or bank draft in order 

to show the payment---Agreement to sell did not create or confer a right, it had just given a 

right to file a suit for specific performance---Transfer of suit property would depend upon 

fate of the suit and till decision of the suit any embargo on property owned by defendants 

was not justified under the law---Orders passed by two Courts below were set aside and 

application for grant of interim injunction filed by plaintiffs was dismissed---Revision was 

allowed in circumstances.   

Atta Muhammad v. Muhammad Aslam and others 1994 MLD 464 and Mst. Gulshan Hamid 

v. Kh. Abdul Rehman and others 2010 SCMR 334 rel. 

Messrs Al-Shams (Pvt.) Ltd. v. Haji Muhammad Afzal and 3 others 1997 MLD 573 and 

Muhammad Afzal and others v. Wali Muhammad 2004 CLC 658 distinguished.  

Sh. Karim-ud-Diq for Petitioners.  

Murad Ali Malik for Respondents.  

  

ORDER 
AMIN-UD-DIN KHAN, J.---Through this single judgment, I intend to dispose of C.R. 

No.196 of 2011 and C.R. No.195 of 2011 as common questions of law and facts are 

involved and both the Civil Revisions have arisen from one and the same order. 

2. The brief facts of the case are that plaintiffs-respondents Nos.1 to 4 filed a suit for 

Specific Performance against the petitioners on the basis of an affidavit dated 8-6-2005 

allegedly' sworn by Munir-ur-Rehman and Mazhar Ahmad. The claim of the plaintiffs in the 

suit is that the alleged two persons have agreed to sell the suit property on their behalf as 

well as on behalf of the defendants and received Rs.75,00,000, out of the total amount of 

Rs.80,00,000. Along with the suit an application for temporary injunction has also been filed 

in which it has been prayed that defendants be restrained from alienating the suit property, 

from changing its nature and they be also restrained from interfering in the suit property. 

The suit was resisted by filing written statement as well as reply of the petition. The alleged 

agreement was denied. The learned Civil Judge, Fortabbas vide order dated 30-4-2010 

accepted the application only to the extent that respondents would not alienate the suit-land 
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till the final disposal of the suit. Aggrieved with the said order, the petitioners/defendants 

filed an appeal before the learned Additional District Judge, Fortabbas which was also 

dismissed vide judgment dated 18-2-2011. Dissatisfied with the aforesaid decisions of the 

courts below the petitioners/defendants have challenged the same before this court through 

present revision petitions.  

3. On court query that when the jurisdictional value of the suit was Rs.80,00,000, how the 

appeal was competent before the learned Additional District Judge, though this objection 

was not raised before this court by the learned counsel for the respondents, learned counsel 

for the petitioners while referring to section 11 of the Suit Valuation Act, submitted that no 

doubt the appeal was not competent before the Additional District Judge but no objection 

was raised by the learned counsel for the respondents or even it was- not seen by the court 

itself whether the court has jurisdiction to entertain and decide the appeal, therefore, it being 

a contributory negligence on part of the parties and even the objection has not been raised 

till today, therefore, it can be ignored and this revisional powers can be exercised by this 

court. Learned counsel for the petitioners submitted that in the alleged affidavit if it is 

admitted, even then by no stretch of imagination, it can be said to be an agreement. Learned 

counsel further submitted that there are no signature of the plaintiff's party on affidavit. 

Learned counsel also submits that though there are two persons mentioned as identifier, they 

cannot be presumed to be the witnesses of the document. Learned counsel submits that there 

is no mention of any power of attorney on behalf of other owners allegedly agreed to sell the 

suit property.  

4. On the other hand learned counsel for the respondents submits that he has got recorded 

the statement in chief of five P.Ws. Learned counsel for the defendants is not cross-

examining the witnesses. According to learned counsel plaintiffs have also purchased other 

property of the defendants worth Rs. 11,00,00,000 from their brothers and sisters, therefore, 

there was no dispute between the brothers and sisters of the persons who gave affidavits to 

assure the plaintiffs that other owners are also willing to transfer property in their favour.  

5. I have heard the learned counsel for the parties and perused the material available on 

record.  

6. The strict scrutiny of the alleged agreement to sell is not legally required, so it may not 

prejudice the case of either of the parties. While relying upon "Atta Muhammad v. 

Muhammad Aslam and others" (1994 MLD 464) learned counsel for the petitioners 

submitted that when agreement is disputed, temporary injunction cannot be granted. In 

support of the contention that there are no signatures of the plaintiffs on the agreement, he 

has relied upon "Mst. Gulshan Hamid v. Kh. Abdul Rehman and others" (2010 SCMR 334). 

On the other hand learned counsel for the respondents has placed reliance on "Messrs AI-

Shams (Pvt.) Limited v. Haji Muhammad Afzal and 3 others (1997 MLD 573) that oral 

agreement to sell is even permissible and implementable under the law. Learned counsel for 

the respondents while relying upon "Muhammad Afzal and others v. Wali Muhammad" 

(2004 CLC 658) contended that revisional jurisdiction of this court cannot be exercised till 

the time, the judgments or orders of the courts below are a based on illegality or material 

irregularity. The authorities relied upon by the learned counsel for the petitioners are 

applicable to the facts of this case whereas the case-law relied upon by the learned counsel 

for the respondents is distinguishable to the facts of this case. So far as the alleged affidavit 

is concerned, this sole affidavit does not constitute agreement between the parties because 
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the unilateral agreement was not signed by the plaintiffs. Furthermore this alleged agreement 

is also denied by the petitioners.  

6A. The learned courts below while exercising jurisdiction in granting stay order and 

dismissal of appeal, have committed illegality and material irregularity because when 

agreement is disputed and there is even no receipt for a considerable amount of 

Rs.75,00,000: Even there is no cheque or Bank Draft in order to show the payment. It is also 

settled law that an agreement to sell does not create or confer a right. It just gives a right to 

file a suit for specific performance. Transfer of the suit property will depend upon the fate of 

the suit. Till the decision of the suit any embargo on the property admittedly owned by the 

petitioners is not justified under the law.  

7. For the foregoing discussion, both the civil revisions are accepted and the order dated 30-

4-2010 passed by the learned Civil Judge 1st Class, Fortabbas and judgment dated 18-2-

2011 passed by the learned Additional District Judge, Fortabbas are set aside. Resultantly, 

application for grant of temporary injunction filed by the plaintiff/respondents is hereby 

dismissed.  

M.H./A-129/L                                                                                     Revision allowed. 

 

2011 Y L R 2733 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. AMIR BANO and others---Appellants 

Versus 

GOVERNMENT OF PUNJAB, and others---Respondents 
  

Regular Second Appeal No.15 of 2005, decided on 7th June, 2011. 

Colonization of Government Lands (Punjab) Act (V of 1912)--- 
----Ss.30 & 36---Specific Relief Act (I of 1877), S. 42---Sale of Government land through 

auction---Cancellation of confirmation of auction---Predecessor of the plaintiffs was the 

highest bidder for the purchase of suit land---Board of Revenue confirmed the sale of land 

and the predecessor of the plaintiff after depositing entire sale price of suit land had become 

owner thereof-Auction-purchaser spent a huge amount for levelling, development of suit 

land, but suit land was declared as uncommanded by the Canal authorities and water was not 

available as declared by Irrigation Department---Predecessor of the plaintiffs, had prayed 

that as land could not be cultivated, he be adjusted with the alternate land or his money be 

refunded to him along with the expenses he incurred on the said land---Commissioner suo 

motu, without consulting the predecessor of the plaintiffs, cancelled the ownership of suit 

land---Authorities, were not entitled to unilaterally cancel the land from the name of the 

predecessor of the plaintiffs---Once the property rights of the land had been transferred 

under the scheme of the Colonization of Government Lands (Punjab) Act, 1912, same could 

be cancelled only under the powers given under S.30(2) of the said Act---In the present case, 

there was no allegation that auction was procured through fraud or misrepresentation---

Authorities had no powers to cancel the proprietary rights of the land which were once given 

to predecessor of the plaintiffs---When an order was passed without jurisdiction, same was 

coram non judice and limitation would not come in the way of a person against whom such 

order had been passed---When the order passed by any authority or Tribunal was within its 

jurisdiction or within his competence then the bar contained in S.36, Colonization of 
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Government Lands (Punjab). Act, 1912 was available---If the order passed was not within 

its competence or within its jurisdiction, then such bar had absolutely no weight and civil 

court/the court of alternate jurisdiction had the jurisdiction to entertain the suit against the 

orders passed without jurisdiction---About fifty years had passed when a person/ 

predecessor of the plaintiffs, validly got the land in open auction, which was confirmed by 

Board of Revenue such land could not be taken from him, when there had been no fault on 

part of that person---Jurisdiction vested in both the courts below having not been exercised 

in accordance with law, judgment and decrees passed by courts below, were set aside, in 

circumstances.  

Ch. Ahmed Hassan for Appellants.  

Naveed Khalil, Asstt. A.G. for Respondents.  

Date of hearing: 7th June, 2011.  
  
JUDGMENT  
AMIN-UD-DIN KHAN, J.---This Regular Second Appeal has been directed against the 

judgments and decrees passed by the, learned Additional District Judge, Rahimyar Khan 

dated 4-3-2005 whereby he dismissed the appeal filed against the judgment and decree 

passed by the learned Civil Judge on 8-3-2004 whereby the suit of the plaintiff/appellants 

was dismissed. 

  

2. The brief facts as narrated in the plaint are that the predecessor of the appellants namely 

Ch. Fazal Hussain was the highest bidder for the purchase of lot No.1 measuring 20 Acres, 

lot No.3 measuring 11 Acres, 6 Kanals and 4 Marlas situated in Chak No.37-P, Tehsil 

Khanpur, District Rahimyar Khan. The said auction was held on 18-5-1963. The Board of 

Revenue confirmed the sale of the land on 7-10-1963. The predecessor of the appellants 

deposited the entire amount of Rs.25820 and he became the full owner of the suit land. The 

possession of the suit land was given to Ch. Fazal Hussain who spent a huge amount for its 

levelling, development etc. but unfortunately, it was declared as un-commanded by the 

Canal Authorities and the water was not available as declared by the Irrigation Department. 

Therefore, Ch. Fazal Hussain filed an application before the Board of Revenue that the land 

being un-commanded area, therefore, it is not possible for the said transferee to make this 

land cultivable and therefore he be adjusted with the alternate land or his money be refunded 

along with the expenses he incurred on the land and also the interest be given to him for the 

money he deposited with the government. Further contended that the Commissioner suo 

motu without consulting with the predecessor of the appellants cancelled the land on the 

name of Ch. Fazal Hussain. It is also mentioned in the plaint that Ch. Fazal Hussain 

demanded the cost till the alternate land is allotted or refund Rs.83,700. In the suit, plaintiffs 

prayed for the declaration that they be declared the owner of the suit land and challenged all 

the orders passed by the respondents for cancelling the land and dismissing applications of 

their predecessor. 

  

3. The history of this case is very lengthy because in the first round of litigation it is on the 

record that the appellants went upto the Board of Revenue, then in the second round after an 

order was passed by this Court in a writ petition i.e. Writ Petition No.8285 of 89 in the 

second round of litigation they also went up to the Board of Revenue but failed, therefore, 

they filed a suit before the Civil Court. The suit was dismissed and the appeal filed by the 
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appellants met the same fate. The questions involved in this litigation are not very 

complicated. The main questions are: 

  

(a)  Whether after the conferment of the propriety rights the defendants were entitled to 

cancel the land?  

(b)  Whether the civil court was not having jurisdiction as bar contained under section 36 of 

the Colonization of Government Lands (Punjab) Act, 1912? 

(c)  Whether the suit was timed-barred? 

(d)  Whether Ch. Fazal Hussain received the amount of sale deposited by him through a 

voucher? 

  

4. I have heard learned counsel for the parties and have gone through the record with their 

able assistance. 

  

5. Both the parties produced their evidence in support of their respective claims. The 

application filed by Ch. Fazal Hussain for the alternate land dated 11-5-1972 is Exh.P.1. 

This application clearly shows that the predecessor of the appellant has prayed for the 

alternate land and not for the cancellation of the land, otherwise what his demand was, if 

defendants/respondents were agreed for the demand that could be offered to the predecessor 

of the appellants in clear words but the defendants-respondents were not entitled to 

unilaterally cancel the land from the name of said Ch. Fazal Hussain predecessor of the 

appellant. Further once the propriety rights of the land has been transferred under any 

scheme of the Colonization of Government Lands (Punjab) Act, 1912 that can be cancelled 

only under the powers given under section 30(2) of the Colonization of Government Lands 

(Punjab) Act, 1912. In the case in hand, there is absolutely no allegation that the auction was 

procured through fraud or misrepresentation, therefore, nowhere else the power for the 

cancellation of the propriety rights of the land which has been transferred is with the 

respondents-defendants. Therefore, there was no power with the respondents to cancel the 

propriety rights of the land which were once given to Ch. Fazal Hussain predecessor of the 

appellants. 

  

6. The other point that the voucher sent to the predecessor of the appellants for Rs.26820 is 

not proved on record that it was encashed. Even otherwise, the demand of the predecessor of 

the appellants was Rs.83700. This being so, if the voucher was issued in the name of the 

predecessor of the appellants it is also no hurdle in the way of the appellants. 

  

7. As far as the point of limitation is concerned, it is settled law when an order passed 

without jurisdiction is coram non judice, therefore, the limitation does not come in the way 

of a person against whom that order has been passed illegally. An illegal order can be got set 

aside by a person against whom that has been passed when that order injures his right. In. 

the case in hand, the possession of the land is with the appellants, therefore, after exhausting 

the remedies before the revenue hierarchy and that too as discussed above two rounds of 

litigation they have suffered. Therefore, filing of suit in civil court was not time-barred. 
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8. The learned Assistant Advocate-General has argued that the Civil Court has no 

jurisdiction to entertain the suit as bar contains under section 36 of the Colonization of 

Government Lands (Punjab) Act, 1912. 

  

9. So far as the hurdle of section 36 of the Colonization of Government Lands (Punjab) Act, 

1912 is concerned, it is well settled that when the order passed by any authority or Tribunal 

is within his jurisdiction or within his competence then the bar contained in that legislation 

is available. If the order passed by the authority or Tribunal is not within his competence or 

within his jurisdiction, given to it by the legislation in which the bar has been imposed or 

entertaining the suit by the civil court then that bar has absolutely no weight and the civil 

court/the court of alternate jurisdiction has the jurisdiction to entertain the suit against the 

orders passed without jurisdiction. The rights of the propriety have been protected under 

Article 24 of Chapter-1 which relates to the fundamental rights of the Constitution of 

Islamic Republic of Pakistan, 1973. 

  

10. In the circumstances, about fifty years have passed when a person validly got the land in 

open auction and that was confirmed by the Board of Revenue validly, that land cannot be 

taken from that person even when there has been alleged no fault on part of that person. In 

this litigation even if there were some technicalities involved, both the learned courts below 

were bound to ignore those technicalities. The jurisdiction vested in both the courts was not 

exercised by both the courts below in accordance with law. The Commissioner was not 

having any power to cancel the land on the name of the predecessor of the appellants. 

  

11. In the light of what has been discussed above, I set aside the judgments and decrees 

passed by both the courts below and decree the suit of appellants with cost throughout. 

 H.B.T. /A-167/L                                                                                  Appeal allowed. 

 

2011 Y L R 2815 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. SAKKO and others---Petitioners 

Versus 

Mst. SHARIFAN---Respondent 
  

Writ Petition No.3601 of 1998, decided on 13th June, 2011. 

 Civil Procedure Code (V of 1908)---  
----S.152---Constitution of Pakistan, Art.199---Constitutional petition---Application for 

correction of judgment and decree---Suit filed by the plaintiff was concurrently decreed in 

her favour---When plaintiff / decree-holder went for incorporation of said decree in the 

Revenue Record, she noticed some ambiguity or mistake therein and she filed application 

under S.152, C.P.C. before the Trial Court for its clarification---Trial Court allowed said 

application and clarified the decree accordingly---Appeal filed by the judgment debtors 

against order of the Trial Court was dismissed---Validity---Suit filed by the plaintiff was 

fully decreed and no part of claim was refused, but, in the findings recorded in one of the 

issues some omissions existed which were fought to be corrected by the decree-holder under 

S.152, C. P. C. ---Said omissions were to be corrected in accordance with law as same 
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were a clerical mistake---Application under S.152, C.P.C. could be filed before the Trial 

Court for correction of the decree, even if the decree had not been changed by any higher 

court---Application, in circumstances, was rightly filed before the Trial Court---Trial 

Court while deciding application under S.152, C.P.C. had not re-interpreted the judgment 

recorded by the Trial Court while decreeing the suit, but had just completed the missing 

portion and rectified arithmetical mistake. 

1976 SCMR 420 and Noora v. Muhammada 1978 SCMR 133 ref.  

1977 SCMR 133 rel.  

Naseer Ahmed for Petitioners.  

S. M. Hussain Khan for Respondent No.1.  

Shahid  Fareed Awasi   for Respondents Nos. 10 to 17.  

Date of hearing: 13th June, 2011. 

   

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this constitutional petition the petitioners have 

challenged the order passed by learned Civil Judge, Sadiqabad dated 17-6-1998 whereby 

application filed by Mst. Sharifan Bibi respondent under section 152, C.P.C. for correction 

of judgment and decree 30-1-1988 out of Suit No.364 titled as Mst, Sharifan v. Mst. Sakku 

etc. passed by Syed Bahadur Ali Shah, Civil Judge 1st Class Sadiqabad and the judgment of 

the learned Additional District Judge dated 20-7-1998 whereby petitioners appeal (revision 

petition) was dismissed in limine. 

  

2. Brief facts of the case are that respondent Mst.Sharifan Bibi etc. filed a suit for 

declaration that she being daughter of Noor Muhammad is entitled to 1/3rd share in the 

properties left by her father. The mutations showing his brother Manzoor Hussain as owner 

of the full property left by her father are wrong; therefore, the learned trial court after 

recording the evidence of both the parties after full trial decreed the suit in favour of the 

plaintiffs on 30-1-1988. The petitioners/ defendants filed an appeal before the first appellate 

court. Record shows that the plaintiffs/respondents also filed an appeal. Both the appeals 

were dismissed vide judgment and decree dated 12-9-1994. The petitioners/defendants also 

filed Civil Revision No.1004 of 1994 before this Court, which was also dismissed on 3-4-

1995. When the plaintiffs/decree-holders went for incorporation of the said decree in the 

Revenue Record, she felt that there is some ambiguity or mistake. She filed an application 

under section 152, C.P.C. before the learned trial court. The petitioners filed the reply. The 

learned Civil Judge, Sadiqabad allowed the application filed by the plaintiffs/decree holders 

and clarified the decree in accordance with Points Nos.1 to 4 as mentioned in his judgment. 

The petitioners/ judgment-debtors aggrieved by that order dated 17-6-1998 filed an appeal 

before the learned Additional District Judge. Actually, the appeal was not competent. The 

revision was competent. The learned Additional District Judge vide order dated 20-7-1998 

dismissed this appeal. Aggrieved by both the orders passed by the Civil Judge dated 17-6-

1998 and the learned Additional District Judge, 20-7-1998, this writ petition has been filed. 

  

3. Learned counsel for the petitioners contends that the order passed by both the courts 

below are without jurisdiction. That after passing the decree, it becomes functus officio. 

Further contends that the appeal as well as revision was filed even before this Court, the 

judgment and decree passed in a suit attained finality which cannot be re-opened. Further 
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contends that only clerical mistake can be rectified under section 152, C.P.C. No 

interpretation or alteration of judgment is permissible under section 152, C.P.C. Relying 

upon 1976 SCMR 420 contends that section 152, C.P.C. does not authorize the Court to 

supplement its judgment and decree. 

  

4. On the other hand, learned counsel for the respondents/plaintiffs/decree-holders contends 

that both the courts below have exercised jurisdiction vested to them under the law. No 

jurisdictional defect has been pointed out. Further contends that it was a matter of 

inheritance in a suit and the learned trial court has not refused any part of claim of the 

plaintiffs/decree-holders. Only there was an ambiguity which can be termed as arithmetical 

mistake, therefore, when decree-holder felt` problem in getting the decree incorporated in 

the Revenue Record, she filed an application under section 152, C.P.C. which was validly 

entertained and decided by both the courts below. Further contends that the petitioners are 

claiming unjustifiable claim and their request is not equitable. Further contends that in the 

light of (1978 SCMR 133) titled Noora v. Muhammada there was omission of one Mauza in 

the findings which were to be corrected and the learned trial court rightly corrected in 

response to the application made by the decree-holder under section 152, C.P.C. 

5. Learned counsel appearing on behalf of respondents Nos.10 to 17 contended that they are 

bona fide purchaser for value in Mauza Sanjar Mashaikh from the judgment-

debtors/defendants. Their clam is that their rights be protected. 

  

6. I have heard the learned counsel for the parties and perused the record. 

  

7. There is no denial from the facts that suit filed by respondent/decree-holder was fully 

decreed. No part of claim was refused but unfortunately in the findings recorded in Issue 

No.7, there are some omissions which were sought to be corrected under section 152, C.P.C. 

find those omissions' were to be corrected in accordance with law laid down by the august 

Supreme Court of Pakistan in case 1977 SCMR 133. The omission was a clerical mistake. 

The contention of the learned counsel for the petitioners that findings recorded by the trial 

court has attained finality by the order of this Court in C.R. No. 1004 of 1994 dated 31-4-

1995, I am afraid that this contention is not correct because application under section 152, 

C.P.C. can be filed before the trial court for correction of the decree, even the decree has not 

been changed by any higher court, therefore, it was rightly filed before trial Court. I find that 

the learned trial court while deciding application under section 152, C.P.C. has not re-

interpreted the judgment recorded by the learned trial court while decreeing the suit. It just 

has completed the missing portion and rectify arithmetical mistake. 

  

8. In the light of what has been discussed above, I see no merit in this writ petition, which 

his accordingly dismissed. 

 H.B.T./S-113/L                                                                                    Petition dismissed. 
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2011 Y L R 3073 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. JANNAT and others---Petitioners 

Versus 

Mst. MAQSOOD and others---Respondents 
  

C.R. No.458 of 1995, heard on 21st June, 2011. 

 (a) Qanun-e-Shahadat (10 of 1984)---  
----Arts. 17(2), 79 & 117---Specific Relief Act (I of 1877), S. 42---Suit for declaration---

Transaction of exchange of agricultural land of plaintiff with defendant's land as contained 

in exchange deed alleged by plaintiff to be fictitious---Proof---Plaintiff on oath stated that he 

did not appear before Sub-Registrar for registration of exchange deed---Onus to prove 

execution and registration of exchange deed shifted to defendant possessing original deed 

and being beneficiary thereof Defendant in order to prove such transaction and deed had 

neither produced its original in court nor examined its attesting witnesses, scribe or party 

thereto---Khasragirdawri showed that plaintiff was in possession of the suit land---

Defendant had not produced documentary evidence to prove delivery of possession of his 

land allegedly given in exchange to plaintiff---Defendant had not cross-examined plaintiffs 

statement regarding his possession over suit land, thus, such statement of plaintiff would be 

presumed to have been admitted by defendant---Suit was decreed in circumstances. 

 

 (b) Civil Procedure Code (V of 1908)---  
----O. XX, R. 5---Issue in civil proceedings---Method of recording findings on issues. 

Any issue in the civil proceedings has to be decided on the preponderance of evidence. It is 

not legal way to record findings on any issue on the whim of a judge or on the basis of 

findings of other issues. 

  

(c) Qanun-e-Shahadat (10 of 1984)--- 
----Art.l33---Statement of a party not cross-examined by other party---Effect---Such 

statement would presumed to be admitted by other party.  

Raja Muhammad Sohail Iftikhar for Appellant.  

Nemo for Respondent.  

Date of hearing: 21st June, 2011. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.--Through this civil revision the petitioners have challenged the 

judgment and decree dated 20-9-1995 passed by the learned Additional District Judge, 

Liaqatpur whereby their appeal was dismissed against the judgment and decree dated 29-9-

1992 passed by learned Civil Judge, Liaqatpur whereby the suit filed by the petitioners was 

dismissed. 

  

2. The facts, in detail, have been narrated in the judgment of the learned trial Court. The 

matter in issue is that the petitioners were owners of 92 kanals, 1 marla of land whereas 

according to the petitioners through fictitious exchange transaction, copy of that registered 

document is Exh. P-1, the petitioners' property has been exchanged with 9 kanals of land 
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owned by the defendants-respondents. The petitioners-plaintiffs filed a suit for declaration 

challenging the said transaction. The suit was filed on 23-11-1988. The defendants-

respondents flied written statement wherein they contested the suit. Learned trial Court after 

framing the issues invited the parties to adduce evidence in support of their respective 

claims. 

  

3. The learned counsel for the petitioners-plaintiffs submits that the petitioners-plaintiffs 

never appeared before the Sub-Registrar, therefore, under Article 84 of the Qanun-e-

Shahadat Order, it was necessary for the other party to get thumb impressions compared; 

that P.W.1 stated that he is in possession of the suit land and this portion of examination-in-

chief was not cross-examined by the defendants-respondents; that perusal of Exh.P-5 to 

Exh.P-7 khasragirdawris show the possession of the petitioners-plaintiffs; that learned trial 

Court decided Issue No.2 against defendants-respondents, therefore, it was bound to decree 

the suit as this issue was very pivotal issue; that only one of the defendants appeared as DW-

1 and no documentary evidence was produced by the defendants-respondents; that when the 

impugned exchange deed has been shown at that time the land in dispute was under charge 

with the Agricultural Development Bank. 

  

4. Today no one appeared on behalf of the defendants-respondents and even no request for 

adjournment has been sent by the learned counsel for the respondents though the name of 

the learned counsel for the defendants-respondents was duly notified in the cause list for 

today. Therefore, they are proceeded against ex parte. 

 5. I have heard learned counsel for the petitioners and have perused the record. 

  

6. I have noticed that when one of the petitioners-plaintiffs appeared in the Court and made 

statement on oath that they did not appear before the Sub-Registrar for the registration of 

exchange deed then onus to prove that document shifted on the defendants-respondents to 

prove the execution and validity of registration of that document, as original document 

should have been with the defendants-respondents. Certified copy was placed as Exh.P-1. 

The original was never brought on record by the defendants-respondents. Neither any 

attesting witness of that document nor scribe of that document nor even party to that 

document was produced in the Court to prove the said document. The learned trial Court has 

not even decided Issue No.5 in accordance with law but I have noticed that the findings 

recorded by learned trial Court on Issue No.1 are not sufficient. Only learned trial Court has 

observed that on the basis of decision of said issue this issue is decided against the 

petitioners-plaintiffs and it was answered in the negative. It is not the way to decide the 

issue. Any issue in the civil proceedings has to be decided on the preponderance of 

evidence. It is not legal way to record findings on any issue on the whims of a Judge or on 

the basis of findings of other issues. The basic issue was Issue No.5 which was to be decided 

independently. The learned trial Court failed to discharge its legal duty while deciding. Issue 

No.5. Even I have noticed that when the execution of the exchange deed was denied by the 

petitioners-plaintiffs, defendants-respondents being beneficiary of that document were 

bound under the law to prove this transaction as well as the exchange deed but nothing has 

come from their side on the record to prove transaction of exchange deed. 
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7. With regard to possession Issue No.2 has been decided against the defendants-

respondents and I have noticed that there is sufficient documentary I evidence to prove that 

the petitioners-plaintiffs are in possession of the suit Property. Findings of learned trial 

Court on Issue No.1 are misinterpretation of the documentary evidence produced by the 

petitioners-plaintiffs. Therefore, findings on this issue are not sustainable under the law. It is 

clear in the khasragirdawri that the petitioners-plaintiffs are in possession of the suit-land. 

Even the defendants-respondents have not proved the delivery of Possession of 9 kanals and 

the house which was allegedly given in exchange to the plaintiffs' party. The factum' of the 

possession with regard to the suit-land as alleged by P.W.1 was not cross-examined by the 

defendants-respondents on this point.' Therefore, under the law this statement will be 

presumed to have been admitted by the other party. The defendants-respondents have not 

produced any documentary evidence. Even statement of DW-1 who is one of the defendants 

is hearsay evidence. No direct evidence has been produced on the file. 

 8. In the light of above discussion, findings recorded by the learned trial Court on Issues 

Nos.1, 3, 4 and 5 are reversed being contrary to law against the documentary as well as oral 

evidence available on the file. The learned first Appellate Court has not recorded its findings 

issue-wise. It also fell in error while ignoring legal position which has been discussed above 

and, therefore, reached to wrong conclusion. 

 9. For what has been discussed above, judgments and decrees passed by both the Court 

below are set aside and suit filed by the petitioners-plaintiffs is decreed with no order as to 

costs. 

 S.A.K./J-30/L        Revision accepted. 

 

2011 C.L.R. 1354 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Bakhat Ali and others 

Versus 

Kifiayat Hussain and others 

 

Civil Revision No. 306-D of 1995BWP, decided on 31st May, 2011. 

CONCLUSION 

(1) When appellant is present before the Court there is no jurisdiction with the appellate 

Court to dismiss the appeal for non-appearance of his counsel. 

DISMISSAL OF APPEAL--- (Non-Appearance of counsel) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Suit for declaration---Trial Court dismissed 

suit---Non-appearance of counsel before Appellate Court below---Appellate Court below 

held that Appellant was avoiding from arguing said appeal before the Court intentionally in 

order to delay matter, therefore, his appeal was dismissed---Impugned judgment/decree---

Validity---When appellant was present before the Court there were two ways to deal with 

appeal (i) to adjourn the case for some other date or (ii) to decide the appeal on merits even 

without hearing arguments of the counsel for parties---None of those ways had been adopted 

by appellate Court below---Impugned judgment/decree was set-aside and Civil revision 

petition was allowed by High Court---Case remanded.    (Para 6) 
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Key Terms:- Dismissal of appeal for non-appearance of counsel. 

[When applicant was present in Court, appeal could not be dismissed for non-appearance of 

his counsel]. 

For the Petitioner: Bilal Ahmed Qazi, Advocate. 

For the Respondent: Dilshad Ali Khan, Advocate. 

Date of hearing: 31st May, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J.--- Through this Civil Revision, the petitioner has challenged the 

order dated 4.04.1995 which read as follows:- 

 
The brief facts of the case are that the petitioners have filed the suit for declaration. The 

defendants after appearing filed a written statement and defended the suit. After framing of 

issued the learned Trial Court invited the parties to produce their evidence. The learned Trial 

Court vide its judgment and decree dated 9.5.1992 dismissed the suit. Aggrieved by the said 

judgment the plaintiff/petitioners filed an appeal in the Court of District judge, Liaquatpur. 

The appeal was dismissed vide order dated 4.04.1995. The learned appellate Court marked 

the presence of the appellant and respondent and has written that the counsel for the 

appellant is avoiding from arguing this appeal before the Court intentionally in order to 

delay the matter, therefore, his appeal is dismissed. 

 3. The learned counsel for the petitioner states that the order passed by the 

learned first appellate Court was not in accordance with law, therefore, it be set-aside and 

the case be remanded back and the learned first appellate Court be directed to decide it on 

merits. 

 4. On the other hand, the learned counsel for the respondents states that the 

order impugned is in accordance with law and they fully support the order. 

 5. I have heard the learned counsel for the parties and have gone through the 

record. 

 6. When the appellant was present before the Court there was no jurisdiction 

with the first appellate Court to dismiss the appeal for non-appearance of his counsel. If 

none from the appellant or the counsel was before the Court on the date of hearing then the 

Court was competent to dismiss the appeal for non-prosecution otherwise when the 

appellant was before the Court there were two ways to deal with the appeal (i) to adjourn the 

case for some other date or (ii) to decide the appeal on merits even without hearing the 

arguments of the learned counsel for the parties. None of these ways have been adopted by 

the learned first appellate, Court, therefore, the judgment and decree passed by the learned 

first appellate Court on 4.04.1995 is set-aside, the case is remanded back to the learned 

Addl. District Judge, Liaquatpur to hear the arguments of the parties and decide it on merits 

preferably within four months of the receipt of this order.   Case remanded. 
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2011 C.L.R. 1357 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Shan Ali 

Versus 

Abdul Majeed 

 

Civil Revision No. 184-D of 2011, decided on 2nd June, 2011. 

SPECIFIC PERFORMANCE --- (Agreement to sell) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 22---Suit for specific performance---Agreement to 

sell---Denial of---Issues---Courts below decreed suit---Appreciation of evidence---Validity--

-When allegedly bargain was not finalized and there was no agreement between parties, then 

there was no necessity for defendant/petitioner to go to Patwari and get Fard Malkiat and 

affix thumb impressions on certain papers---Petitioner as per his own version was a 

commission agent and he was involved in many criminal and Civil cases---Therefore, it was 

strange as to how petitioner affixed thumb impression on papers when there was no bargain 

or agreement between him and respondent---There was no misreading or non-reading of 

evidence in findings of two Courts below---Civil revision petition dismissed.       (Paras 6,7) 

[When there was no agreement to sell between parties, there was no necessity for the 

defendant/petitioner to obtain Fard-e-Malkiat from Patwari and affix his thumb impressions 

on certain papers. High Court dismissed Civil revision against impugned Specific 

performance decree]. 

For the Petitioner: Ch. Haq Nawaz, Advocate. 

For the Respondent: Muhammad Mushtaq Aazmi, Advocate. 

Date of hearing: 2nd June, 2011. 

 

JUDGMENT 

AMIN UD DIN KHAN, J.--- This civil revision has been filed against the judgment 

and decree dated 7.3.2011 whereby the petitioner‘s appeal was dismissed against the 

judgment and decree of the learned Civil Judge, Ist Class Chishtian dated 21.10.2010 

through which the suit filed by respondent was decreed. 

 2. The brief facts of the case are that respondent on 4.5.2009 filed a suit for 

specific performance against the petitioner pleading therein that the bargain for the sale of 1 

Kanal land fully described in the head note of the plaint was struck on 11.12.2008, the 

plaintiff paid Rs. 50,000/- in the presence of the witnesses and the petitioner-defendant got 

entered Roznamcha Waqiati No. 126 on 11.12.2008 and also on the basis of Roznamcha got 

entered mutation No. 1905 on the same day, full amount of this agreement was Rs. 

150,000/- whereas the remaining amount was to be received before the Tehsildar at the time 

of attestation of mutation. As per plaint, at the time of mutation the defendant escaped. 

Therefore, on his refusal this suit has been filed. The defendant appeared and filed written 

statement wherein he stated that he is illiterate person, only conversation with regard to the 

bargain was held between the parties but the defendant-petitioner was demanding Rs. 

400,000/- whereas the plaintiff-respondent was agreed only for the payment of Rs. 150,000/-
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, therefore, this conversation ended. Further states in paragraph 3 of the written statement 

that the plaintiff asked the defendant that his Fard Malkiat was required, therefore, they went 

to the Patwari where Patwari in connivance with the plaintiff got his thumb impressions on 

some papers asking the defendant that these are necessary for the issuance of Fard Malkiat, 

he had denied from any agreement. The learned Trial Court on the divergent pleadings of 

the parties framed issues. Both the parties produced evidence in favour of their respective 

pleadings and after the close of the trial after hearing the arguments learned a Trial Court 

decreed the suit in favour of the plaintiff. Feeling aggrieved by the said judgment the 

petitioner filed an appeal before Additional district Judge, Chishtian on 8.11.2010. This 

appeal was finally heard and decided by the Additional District Judge, Chishtian vide his 

judgment and decree dated 7.3.2011 whereby the appeal of the petitioner was dismissed. 

The concurrent findings of both the Courts below are under challenge in this revision 

petition. 

 3. I have heard learned counsel for the parties and have also perused the record. 

 4. In this civil revision, pre-admission notice was issued to the respondent on 

5.4.2011. With the concurrence of the parties this case is being decided as a PAKA case. 

 5. Learned counsel for the petitioner submits that there was no written 

agreement between the parties; that the thumb impressions of the petitioner were got by the 

Patwari in connivance with the plaintiff-respondent and that there are discrepancy in the 

statements of the witnesses with regard to the payment of the money. He further stated that 

the possession is with the petitioner-defendant; that the original record of Ex.P.1 has not 

been produced; that the demand of the petitioner-defendant was Rs.400,000/- for the suit 

property whereas only Rs.150,000/- were offered, therefore there was no agreement between 

the parties. 

 6. On the other hand, learned counsel for the respondent-plaintiff submits that 

the plaintiff has pleaded in paragraph 3 of the plaint full details of the agreement and Ex.P.1 

Raptt was duly got entered by the defendant before the Patwari halqa which clearly shows 

the thumb impressions of the parties and the signatures of the witnesses. Further submits that 

in the written statement there is no specific denial from the agreement and there is an 

evasive denial which is to be presumed under the law as an admission. Further submits that 

Ex.P.1 and Ex.P.2 were exhibited in the Court without objection from the defendant and 

when there was no agreement between the parties then why the defendant-petitioner went to 

the Patwari and got Fard Malkiat. Further submits that as claimed by the defendant-

petitioner that he is an illiterate person, he is also wrong because in the cross-examination he 

admitted that he is thirty eyes of age and he is a commission Agent, he admitted that he has 

three wives he further admits that a criminal theft case is against him. He further admits that 

many civil cases are also against him. In further lines he admits that it is correct that against 

Muhammad din PW.2 an FIR under section 302 PPC with regard to the murder of the cousin 

of the plaintiff was entered and this witness was punished in that murder case. Learned 

counsel for the plaintiff-respondent further submits that the points which were not pleaded, 

no evidence can be led or if led cannot be taken into consideration In the light of the law laid 

down by the Honourable Supreme Court in case reported as Binyameen and 3 others v. 
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Chaudhry Hakim and another (1996 SCMR 336). He further submits that on the basis of 

oral agreement the suit for specific performance is competent. Further submits that for the 

documents exhibited, the other party cannot afterwards take objection with regard to their 

proof. Further submits that the concurrent findings recorded by the both the Courts below 

cannot be interfered by this Court in this revision petition. 

 6A. I have seen the record. Learned counsel for the petitioner remained unable to 

show misreading, non-reading or jurisdictional defect in the findings recorded by both the 

Courts below. The contentions made by learned counsel for the petitioner are not 

substantiated by the evidence produced by the defendant –petitioner. The contentions of 

learned counsel for the plaintiff-respondent that when, as per version of the petitioner, the 

bargain was  not finalized and there was no agreement between the parties, then there was 

no necessity for the defendant-petitioner to go to the Patwari to get Fard Malkiat and affix 

thumb impressions on the papers. The petitioner as per his own version is a commission 

agent and he is involved in many criminal and Civil cases. Therefore, it is strange as to how 

he affixed the thumb impressions on the papers when there was no bargain or agreement 

between him and the respondent. I have not seen any misreading or non-reading of evidence 

in the findings of both the Courts below. I see no reason to exercise jurisdiction in favour of 

the petitioner/defendant in the existence of the concurrent findings of facts recorded by both 

the Courts below. 

 7. In the light of what has been discussed above, this Civil revision is dismissed. 

Civil Revision Petition dismissed. 

 

2011 C.L.R. 1361 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Hanif and others 

Versus 

Rashid Ahmed and others 

Civil Revision No. 111-D-99 of 1999, decided on 5th July, 2011. 

CONCLUSION 

(1) Through Family settlement the immovable property can be settled between the 

parties but no one can transfer his share of property in favour of another share holder 

permanently. 

 

(a) Co-Share--- 

---Position in law---Settled---Possession of each co-share is deemed to be possession of 

every co-sharer.       (Para 7) 

 

(b) Family Settlement--- 

---Through Family settlement the immoveable property can be settled before the parties but 

no one can transfer his share of property in favour of another share holder permanently. 

(Para 7) 
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INHERITANCE SHARE --- (Family Settlement) 

(c) Civil Procedure Code (V of 1908)--- 

---Registration Act, 1908, S.17---S. 115---Specific Relief Act, 1877, S. 42---Inheritance 

share---Legal heirs/plaintiffs filed suit for declaration that they were entitled to share which 

was inherited to their mother from her father---Family settlement---Issues---Courts below 

decreed suit---Appreciation of evidence---Validity---Deceased mother of respondents was 

alive at time when she was not party of alleged documents---Persons who signed said 

document was not owner of property mentioned therein at that time and they were also not 

attorney of the deceased mother---Even documents alleged created no right in favour of 

petitioner---Under the law immovable property having value more than Rs.100/- cannot be 

transferred without duly registration of an instrument---Through Family settlement the 

immovable property can be settled between the parties but no one can transfer his share of 

property in favour of another share holder permanently---Further held, possession of each 

co-share is deemed to be possession of every co-sharer---In instant matter when parties to 

suit were legal heirs to the deceased owner, therefore, there was no question of limitation in 

filing suit---Petitioner had failed to point out any misreading or non-reading and 

jurisdictional defect in impugned judgment/decree passed by both the Courts below---Civil 

Revision Petition dismissed.  (Para 7) 

Ref. PLD 1940 SC 1 

Key Terms:- Inheritance.  

[Family settlement was not proved in accordance with law by which petitioner was deprived 

of their inheritance share. High Court dismissed Civil revision against impugned declaration 

decree.] 

For the Petitioner: Muhammad Naveed Farhan, Advocate. 

For the Respondent: Muhammad Sohail Iftikhar, Advocate. 

Date of hearing: 5th July, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J.---  This Civil revision has been filed against the judgment 

and decree dated 25.11.1998 passed by the learned Additional District Judge, Bahawalpur 

whereby appeal filed by the petitioners was dismissed against the judgment and decree 

passed by the learned Civil Judge Bahawalpur dated 26.7.1994 decreeing suit filed by the 

respondents. 

 2. Brief facts of the case are that Ghulam Qadir died in the year 1917, leaving 

behind three sons namely Muhammad Bux, Ahmed Bux, Fazal Hussain and one daughter 

Begum Mai. According to the petitioners the parties entered into family settlement on 

17.3.1972 and Ex.P-1 and Ex.D-1 were executed between the parties. Admittedly, Mst 

Begum Mai was alive at that time and was not a party to these documents. There were no 

signatures or thumb impression of Mst. Begum Mai on these documents. On the basis of this 

family settlement, three sons kept the immoveable property of their father in shape of houses 

mentioned in the plaint and according to them it was agreed that each brother will give Rs. 

500/- to Mst. Begum Mai. 

 3. Mst. Begum Mai died on 22.6.1988 and her legal heirs filed suit for 

declaration that they being the legal heirs of Mst. Begum Mai are entitled to her share which 

was inherited to their mother from her father. The learned Trial Court decreed the suit vide 
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judgment and decree dated 26.7.1994. However the appeal filed by the petitioners was 

dismissed, hence this Civil revision. The respondents also filed cross objection on the point 

which were decided against them.  

 4. Learned counsel for the petitioners contends that the suit filed by the 

respondents was time barred; that Mst. Begum Mai never claimed her share in the suit 

property in her life time. After family settlement on 17.3.1972 they become exclusive owner 

of the suit property and there is no share of Mst. Begum Mai. 

 5. Conversely, learned counsel for the respondents contends that both the Courts 

below have rightly decreed their suit.  

 6. Heard. Record perused. 

 7. I have noticed that Ex.P-1 and Ex.D-1 though have not been proved in 

accordance with law and if these documents be considered as proved, even then these 

documents do not create any right or title in favour of the petitioners do not create any right 

or title in favour of the petitioners. Admittedly, Mst. Begum Mai was alive at that time when 

she was not party of these documents. Muhammad Hanif etc who signed the said document 

was admittedly not owner of the property mentioned in this document at that time and they 

were also not the attorney of Mst. Begum Mai. If the legal value of these documents is 

adjudged even the documents create no right in favour of petitioners. Under the law 

immovable property having value more than Rs.100/- cannot be transferred without duly 

registration of an instrument under section 17 of the Registration Act. Admittedly, there is 

no such document in  favour of the petitioners. Through family settlement the immovable 

property can be settled between the parties but no one can transfer his share of property in 

favour of another share holder permanently. Through these documents Ex.P-1 and Ex.D-1 

the petitioners want that share of Mst. Begum Mai in immoveable property left by Ghulam 

Qadir will be deemed to have been transferred through family Settlement in their favour. 

Ex.P.1 and D-1 are not admissible under the law, when this legal position is clear, there is no 

need to go into further factual controversy and to discuss all the evidence available on the 

record. The objection of the adverse possession of the petitioners is no more available under 

the law as section 28 of the Limitation Act 1908 has been omitted by Act II of 1995. 

However it is settled law that possession of each co-sharer is deemed to be possession of 

every co-sharer. Admittedly, when parties to the suit are legal heirs of Ghulam Qadir, 

therefore, there is no question of limitation in filing the suit in the light of judgment of 

august Supreme Court of Pakistan reported as Ghulam Ali and 2 others v, Mst. Ghulam 

Sarwar Naqvi (PLD 1990 SC 1). Learned counsel for the petitioners have failed to point out 

any mis-reading or non-reading and jurisdictional defect in the judgments passed by both the 

Courts below. 

 In the light of what has been discussed above, instant Civil revision is dismissed. 

Cross objections are disposed of.   Civil revision petition dismissed. 
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2011 C.L.R. 1365 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Sardar Ali and others 

Versus 

Muhammad Iqbal and 12 others 

 

Civil Revision No. 369-D of 1994, decided on 6th June, 2011. 

SPECIFIC PERFORMANCE --- (30 years old agreement to sell) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific relief Act, 1877, S. 22---Qanun-e-Shahdat Order, 1984, Art. 100---30 

years old agreement to sell---Issue---Marginal witnesses were no more in this world--- 

Scribe was not stated to be alive or available---Appellate Court below while upsetting 

determination of Trial Court decreed suit---Documentary evidence---Validity---It was in 

evidence of said PW that said document was lying in the ―bandi‖ with plantiff‘s mother, 

naturally the mother being the eldest member in family must be in custody of it and it had 

produced in the Court by plaintiffs---Held---Document in question had come from proper 

custody---Said document was more than 30 years old---It had been exhibited in evidence 

without any objection from defendant side---It had to be read in evidence as a genuine 

document---There was no proper rebuttal on part of defendant‘s about said document---No 

jurisdictional defect or misreading or non-reading in impugned appellate judgment had been 

found by High Court---Civil Revision Petition dismissed.    (Para 4) 

[30 years old agreement to sell/Marginal witnesses was not alive. High Court dismissed 

revision against impugned decree for specific performance.] 

 

For the Petitioner: By Nemo 

For the Respondent: By Nemo 

Date of hearing: 6th June, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J.--- This Civil revision is directed against the judgment dated 

23.11.1993 passed by the learned Additional District Judge, Rahimyarkhan, whereby he 

accepted the appeal and decreed the suit. 

 2. This Civil revision was admitted to regular hearing on 26.2.1994. It being an 

admitted case, no one from the side of the petitioners or respondents appeared before this 

Court today. This case was fixed for hearing today, therefore, I have no choice except to 

decide it on merits after scrutiny of record. 

 3. The brief facts of the case are that respondents/plaintiffs filed a suit for 

specific performance on the basis of agreement to sell dated 31.7.1938 with regard to the 

suit property fully described in the head note of the plaint. The suit was filed on 28.4.1988. 

The defendants appeared in the Court and they pleaded that suit for specific performance 

was time barred though they admitted that the plaintiffs were in possession of the suit 

property, but pleaded that they are as tenant. They denied from the execution of the 
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agreement and receipt of earnest money by their predecessors. The learned Trial  Court on 

22.3.1983 framed various issues. 

 4. Both the parties produced their respective evidence. The learned Trial Court 

vide its judgment and decree dated 15.4.1989 dismissed the suit. The plaintiffs/respondents 

aggrieved by the said judgment and decree filed an appeal in the Court of Additional District 

Judge, Rahimyarkhan. The Additional District Judge Rahimyarkhan vide his judgment and 

decree dated 23.11.1993 accepted the appeal and decreed the suit. 

 5. I have gone through the file. The plaintiffs have produced original agreement 

to sell as Ex.P.2 and receipt Ex.P-1. According to which the predecessor of defendants 

Imam Din agreed to sell 20 Jarabe (10 acres) on 31.7.1938 while in respect of Ihata the 

executed agreement to sell dated 3.8.1938. The agreement to sell was witnessed by Fatu son 

of Lakha and Shah Muhammad marginal witness. They are no more in the world. Even 

Hansi Ram the scribe is  not stated to be alive or available. The documents have been 

described by the learned Trial Court that it has come to the Court form proper custody. It is 

in evidence of PW.3 one of the plaintiffs that this document was lying in the ―bandi‖ with 

their mother, naturally mother being the eldest member in the family must be in custody of it 

and it has produced in the Court by the plaintiffs, it is in the natural course of events and I 

am also convinced that this document has come from proper custody. The document is more 

than 30 years old. It has been exhibited into evidence without any objection from the 

defendant side. It has to be read in evidence a being a genuine document. There is no proper 

rebuttal on the part of the defendant‘s side about this document. On the basis of available 

record, I see no force or reason to interfere in the well reasoned findings of the learned first 

appellate Court. No jurisdictional defect or misreading or non-reading of the first appellate 

Court has been highlighted in grounds of Civil revision or even found by this Court. 

 For what has been discussed above, I see no force in this revision petition, which is 

accordingly dismissed.    Civil revision petition dismissed. 

 

2011 C.L.R. 1368 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Nazir Ahmed and others 

Versus 

Abdul Ghafoor through L.Rs.and others 

 

Civil Revision No. 445-D of 2000 BWP, decided on 11th July, 2011. 

CONCLUSION 

(1) In declaratory suit every fresh attack gives the plaintiff fresh cause of action for 

purposes of limitation. 

(a) Inheritance Matter--- 

---Pardahnashin women---Standard of evidence---Held---Courts cannot afford technicalities-

--All roots of pleadings and quantum of evidence to prove the fact which is required in 

ordinary cases, that standard cannot be implemented in the suit for recovery of immovable 
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property on the basis of claim of a lady based on inheritance---In these matters the Courts 

have to give due importance to the circumstances which lead to draw inferences in favour of 

the plaintiff/Pardaenasheen illiterate lady.      (Para 1) 

INHERITANCE MATTER --- (Pardahnashin Lady) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Qanun-e-Shahdat Order, 1984 Art. 64---

Inheritance dispute---Declaratory suit---Petitioner-lady claimed that she was real daughter of 

deceased and she had been deprived from inheritance---Defendants denied relationship but 

in another place they had tried to prove case on premises that other family was governed by 

customs and therefore only male members were entitled to inheritance and females were not 

entitled to inheritance---Pleadings Issues---Standard of evidence---Principle---Courts cannot 

afford technicalities---All roots of pleadings and quantum of evidence to prove the fact 

which is required in ordinary cases, that standard cannot be implemented in the suit for 

recovery of immovable property on the basis of claim of a lady based on inheritance---In 

these matters the Courts have to give due importance to the circumstances which lead to 

draw inferences in favour of the plaintiff/Pardanasheen lady---DWs had slipped from their 

previous defence on every fresh step---Appellate Court below had not given any reason 

while setting-aside well-reasoned findings of Trial Court on point of limitation---Plea which 

had not been taken by defendants, no evidence can be led on that plea---In declatory suit 

every fresh attack gives the plaintiff fresh cause of action for purpose of limitation---

Impugned appellate judgment was set-aside and that of Trial Court decreeing suit of 

petitioner was restored---Civil Revision petition allowed.    (Para 7) 

Ref. NLR 1993, AC (Govt.)2003, PLJ 1985 Lhr,1, 1996 SCMR 336, PLD 2006 SC 322. 

(c) Deceleratory suit and limitation--- 

---In deceleratory suit every fresh attack gives the plaintiff fresh cause of action for purpose 

of limitation.          (Para 7) 

Ref. PLJ 1985 Lah. 1 

Key Terms:- Inheritance. 

[In inheritance matter, statement of closely related witnesses is very important. Appellate 

Court below had wrongly dismissed declaratory suit of petitioner/pardahnashin lady. High 

Court allowed Civil revision.] 

For the Petitioner: Saeed Anwar Chaudhary, Advocate. 

For the Respondent: Nadeem Iqbal Chaudhary and Muhammad Asim Khan, Advocate. 

Date of hearing: 11th July, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J.--- Through this Civil revision the petitioners have 

challenged the judgment and decree dated 6.9.2000 passed by the learned Additional District 

Judge, Khanpur whereby appeal filed by the respondents was allowed and the judgment and 

decree passed by the learned Civil Judge dated 4.12.1996 decreeing the suit of the 

plaintiffs/petitioners was set-aside. 

 2. Brief facts of the case are that Mst. Aziz Mai filed a suit for declaration 

against Abdul Ghafoor and others on 31.3.1990 stating therein that the land prescribed in the 

plaint was left behind by Elahi Bux who was father of the plaintiff and she is entitled to get 
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1/5 share out of the land. It was further alleged that mutation No. 308 dated 10.8.1909 of 

Mauza Khanpur and Mutation No. 372 dated 20.3.1909 of Mauza Shah Muhammad Maharal 

Tehsil Khanpur are illegal and ineffective upon the rights of the plaintiff. It was contended 

that Mst.Aziz Mai is real daughter of Elahi Bux deceased and she has been deprived from 

inheritance and she was told that mutation has been sanctioned in her favour and she was in 

joint possession with her co-sharers. 

 3. The suit was contested by the defendants, who raised preliminary objections 

including the objection as to the limitation. The most important contention of the defendants 

in their written statement was that Mst.Aziz Mai is not daughter of Elahi Bux. The learned 

Trial Court proceeded to frame the issues and the parties were invited to produce their 

respective evidence. The learned Trial Court decreed the suit in favour of the 

plaintiff/petitioners. The defendants/respondents filed appeal which was allowed, hence this 

Civil revision. 

 4. Learned counsel for the petitioners submits that the learned Trial Court 

passed the judgment and decree while considering every piece of evidence produced by the 

parties orally as well as documentary and rightly decided issues keeping in mind the legal 

position of the case, whereas first appellate Court on the wrong assumption of facts and law 

reversed the findings mainly recorded on issue No.7 and set-aside judgment passed by the 

learned Trial Court. 

 5. On the other hand, learned counsel for the respondents except respondent 

No.10 has contended that the judgment and decree passed by the first appellate Court are in 

accordance with the law and facts of the case and there is no justification to interfere in the 

findings of the impugned judgment. 

 6. I have heard the arguments of the learned counsel for the parties and have 

perused the record. 

 7. As the case relates to the matter of inheritance and that too by an illiterate 

Paradanasheen lady, who is residing in a village. In such like matters the Courts cannot 

afford technicalities. All roots of pleadings and quantum of evidence to prove the fact which 

is required in ordinary cases, that stander cannot be implemented in the suit for recovery of 

immovable property on the basis of claim of a lady based on inheritance. In these matters the 

Courts have to give due importance to the circumstances which lead to withdraw inferences 

in favour of the plaintiff/Pardanasheen illiterate lady. The fact that respondent No.10 who 

was also a defendant in the suit got recorded his statement before this Court on 13.12.2010 

and also filed C.M. No. 1213/2004 and a written compromise Mark-A, wherein he accepted 

the claim of the plaintiff. This is also a very strong piece of evidence to be considered in 

favour of the petitioners. Further I have noticed that the defence of the defendants is very 

astonishing. They have slipped from their previous defence on every further step. In written 

statement they have totally denied from relationship with Mst. Zohra Mai and Mst.Aziz Mai, 

whereas DW.1 admitted that Mst. Zohra Mai was second wife of Elahi Bux the propositus. 

DW.3 Abdul Ghafoor one of the defendants when appeared in the witness box, he admitted 

the marriage of his predecessor Elahi Bux with Mst. Zohra Mai but took stand that Mst. 
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Aziz Mai was the daughter of Mst. Zohra Mai from her previous husband. This was clear cut 

admission of one of the defendants. The learned appellate Court at page 6 of the judgment 

calculated the age of Mst.Aziz Mai from a very noval and strange manner. He has tried to 

show that Mst. Aziz Mai was born after death of Elahi Bux propositus, whereas DW.3 at 

least admits that Mst. Aziz Mai was alive at the time of death of Elahi Bux. Even his case is 

that Mst. Aziz Mai was the daughter of Mst.Zohra Mai from her previous husband. The 

defendants denied the relationship of Mst. Aziz Mai and in another place they have tried to 

prove this case on the premises that their family was governed by customs and therefore 

only the male members were entitled to inheritance and females are not entitled to 

inheritance. This stand also negates the version put forth by the defendants. I have noticed 

that the learned first appellate Court has not given the reason while setting aside the well 

reasoned findings of the learned Trial Court on issue No.7. On the point of limitation and 

filing of suit the light can be taken from the judgment reported as Mst. Janntan and others v. 

Mst.Taggi through L.Rs and others (PLD 2006 SC 322). The plea which has not been taken 

by the defendants, no evidence can be led on that plea. Reliance can be safely placed on Bin 

yameen and 3 others v. Ch. Hakim and another (1996 SCMR 336). In declaratory suit every 

fresh attack gives the plaintiff fresh cause of action for purposes of limitation. This is held 

by this Court in case in Shamas-ud-Din v. Mst.Jewan and others (PLD 1985 Lahore 10. 

PW.1 and PW.2 are closely related to the parties. Therefore under article 64 Qanoon-e-

Shahdat their statements are very important. Reliance can be placed on Imam Ali Shah and 3 

others v. Mst. Kubra Bibi (2006 YLR 1657) and Mst. Baigan etc v. Muhammad Anwar etc. 

(NLR 1993 AC (Civil) 213). 

 In the light of what has been discussed above, this Civil revision is allowed. The 

judgment of the learned first appellate Court is set-aside and the judgment of the Trial Court 

is restored.        Civil revision allowed. 

 

2011 LAW NOTES 1185 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Din 

Versus 

Consolidation Officer, Bahawalpur and Others 

 

Writ Petition No. 2147 of 1996, decided on 22nd June, 2011. 

CONCLUSION 

(1) Residential and commercial land could not be conveniently included in the 

consolidation proceedings. 

CONSOLIDATION PROCESS --- (Invocation of writ jurisdiction) 

Constitution of Pakistan (1973)--- 

---Art, 199---Consolidation of Holdings Ordinance, 1960---Constitution petition in High 

Court---Consolidation proceedings---Impugned order passed by MBR---Contention was that 

residential or commercial area did not come within the ambit of jurisdiction of 

Consolidation Officer, therefore, orders passed by Consolidation Officer were without 
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jurisdiction, therefore, be quashed---Factual analysis---Petitioner was in possession of the 

land which was given to him in lieu of land in dispute and private respondents were in 

possession of land in dispute which was given to them under consolidation scheme---Held: 

In instant case land in dispute and land in lieu of that land had been given to Writ Petitioner 

of similarly charater  under Consolidation scheme---In that view of matter, proposition 

canvassed by petitioner was not applicable to facts of instant case---Petitioner was the 

member of ‗Mashawarti Committee---After decision of MBR, petitioner opted to file Civil 

Suit which was dismissed and his appeal was also dismissed---Said orders were final as 

those were not challenged any further---High Court was not inclined to exercise extra-

ordinary jurisdiction in favaour of petitioner---Even otherwise, it being a matter of 

consolidation which was purely based on factual possession at the spot which could not be 

gone through in instant writ petition---Writ petition dismissed.  (Paras 4,5 ) 

[Since decision of Civil Court had attained finality, High Court dismissed writ petition 

against impugned order, of MBR. consolidate] 

For the Petitioner: Raja Muhammad Suhail Iftikhar, Advocate. 

For the Respondent: Sheikh Karim-ud-Din, Advocate. 

Date of hearing: 22nd June, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J.--- Through this writ petition, petitioner has challenged the order 

dated 04.01.1991 passed by Member Board of Revenue, Punjab, Lahore. 

 2. Learned counsel for the petitioner states that he purchased 62 Kanals 19 

marlas property from Sher Muhammad, the allottee, in whose name this property was 

confirmed and the property in dispute measuring 14 marlas situtates in Rectangle No. 

525/10, Killa No. 25‖   ‗Learned counsel for the petitioner states that in consolidation 

proceedings this land was given to the private respondents. In the light of judgment of the 

august Supreme Court reported as PLD 1992 S C 365 titled ―Shamir Khan v. Member 

(Cons.) Board of Revenue, Punjab and 8 others‖ contends that residential or commercial 

area does not come within the ambit of jurisdiction of Consolidation Officer, therefore, order 

passed by Consolidation Officer are without jurisdiction, therefore, be quashed. 

 2A. On the other hand, learned counsel for the respondents states that the 

Consolidation Officer has given this land to Khuda Bakhsh, the Predecessor of private 

respondents vide order dated 12.4.1989. Against this land, the petitioner was given land in 

Rectangle No. 545/4, Killa No.1 measuring 16 marlas owned and possessed by Khuda 

Bakhsh, which was also of the similar nature and character of land. Muhammad din filed an 

application before the Collector Consolidation, which was dismissed. Further his appeal 

before the Additional Commissioner (Consolidation) was allowed. Then Khuda Bakhsh filed 

a revision petition before the Member Board of Revenue, which was accepted on 04.1.1991. 

Then Muhammad Din petitioner filed a Civil suit in the Civil Court against the order of 

Member Board of Revenue dated 4.1.1991. This suit was ultimately dismissed by the Civil 

Court on 24.1.1995. The appeal filed by the petitioner was also dismissed by the learned 

District Judge on 23.1.1996. Further submits that he has not challenged the order of learned 

District Judge before this Court but in the year 1996, filed the writ petition in hand. Further 
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submits that Muhammad Din was also Member of the ―Mushawarati Committee‖ therefore, 

all proceedings of the consolidation were in his presence and there are his signatures on 

various schemes of consolidation. 

 3. I have heard both the learned counsel for the parties and have gone through 

the available record with their assistance. 

 4. It is admitted fact that petitioner is in possession of the land which was given 

to him in lieu of land in dispute and private respondents are in possession of the land in 

dispute which was given to them under consolidation scheme. No doubt that August 

Supreme Court has held that residential and commercial land could not be conveniently 

included in the consolidation proceedings but in this case, land in dispute and the land in lieu 

of that land which has been given to the petitioner are of the similar character and 

admittedly, the parties are in possession of the land which have been given to them under 

consolidation schemes. In this view of the matter, the case law cited by the learned counsel 

for the petitioner is not applicable to the facts of this case. Further that petitioner was 

admittedly the Member of the ―Mushawarati Committee.‖ Furthermore, after the decision of 

Member Board of Revenue dated 4.1.1991, he opted to file civil suit which was dismissed 

and his appeal was also dismissed by the learned District Judge. In this way, order of 

dismissal of suit and the appeal are final as these were not challenged by way of revision in 

this Court, therefore, now in the existence of order of learned Civil Judge and learned 

District Judge, I am not inclined to exercise the extra-ordinary jurisdiction in favour of the 

petitioner because in the existence of order of learned District Judge, it will be contradictory 

in this petition to hold the order of Member Board of Revenue against lawful authority, even 

otherwise, it being a matter of consolidation, which is purely based on the factual possession 

at the spot which cannot be gone through in this writ petition. 

 6. In the above circumstances, I am not inclined to exercise extra-ordinary 

jurisdiction in favour of the petitioner for which he has not proved himself to be entitled for 

the exercise of this jurisdiction. In the light of what has been discussed above, this writ 

petition fails and the same stands dismissed.    Petition dismissed. 

 

2011 LAW NOTES 1189 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Nawaz and Others 

Versus 

Abdul Ghafoor and Others 
 

Civil Revision No. 626-D of 2000, decided on 7th July, 2011. 

CONCLUSION 

(1) Suit for injunction can be filed on every accrual of cause of action. 

(a) Suit for Injunction and Res Judicata --- 

---The suit for injunction can be filed on every accrual of cause of action when there is a 

threat to the plaintiff it does not bar a suit on the basis of any vested right in the property for 

the redressal of that right---Therefore, in such like situation Order II Rule-2, CPC is not 

applicable, especially, where cause of action in both the suits is different  (Para 5) 
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(b) Civil Procedure Code (V of 1908)--- 

---O. II, R. 2---Incompetent suit---Filing of subsequent Suit---Bar---Held---When suit has 

been filed in-competently then it does not bar second suit which has been filed competently 

on the accrual of cause of action.       (Para 5) 

SUIT FOR POSSESSION --- (Incompetent suit) 

(c) Civil Procedure Code (V of 1908)--- 

---S. 115, O. II, R. 2---Specific Relief Act, 1877, S. 8---Suit for possession of immovable 

Property---Plea of res judicata---Held---First suit filed allegedly was for an injunction---

When suit had been filed in-competently then it did not bar second suit which had been filed 

competently on accrual of cause of action---There was found no misreading or jurisdictional 

defect on part of both the Courts below---Petitioners/defendants had not proved their 

possession through any reliable evidence for last 25 years before filing of suit, therefore, 

Trial Court rightly decreed suit for possession and Appellate Court below rightly dismissed 

appeal---Even otherwise, plea of adverse possession was no more available to 

petitioner/defendant---Civil revision petition dismissed.     (Para 5) 

Ref. 2002 SCMR 1877. 

[Earlier filed suit for permanent injunction was no bar on subsequent suit for possession. 

High Court dismissed Civil revision against impugned judgment/decree.] 

For the Petitioner: Nemo 

For the Respondent: Sardar Muhammad Hussain Khan, Advocate. 

Date of hearing: 7th July, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J.--- Petitioners have through this Civil revision challenged the 

judgment and decree passed by the learned Addl. District Judge, Liaquatpur dated 7.11.2000 

whereby appeal filed by the petitioners was dismissed against the judgment and decree 

passed by the learned Civil Judge Liaquatpur dated 13.06.1994 whereby the suit filed by the 

respondents was decreed. 

 2. The brief facts of the case are that the respondents filed a suit for possession 

of suit property wherein they stated that they are poor persons and the petitioners/defendants 

being influential persons got registered a murder case against them, and in their absence they 

have taken possession of the suit property belonging to them. The suit was contested. After 

recording the evidence of the parties oral as well as documentary the learned Trial Court 

decreed the suit in favour of the respondents. The appeal filed by the petitioners was 

dismissed. 

 3. Today no one appeared on behalf of the petitioners despite repeated calls. 

Counsel for the respondents being available in ready to argue the case. This case pertains to 

the year 2000 and is pending since then, therefore, I have no other option but to decide the 

same on merits. I have noticed that on most of the dates of hearing fixed by this Court, the 

adjournments were sought by the petitioners, counsel. I have also noticed that on opening 

sheet of the Civil revision in the entries with regard to confirming, reversing or modifying 

the judgment of the Trial Court by the first appellate Court the entry of reversing has been 



 

(44) 

 

mentioned whereas the learned first appellate Court confirmed the findings of the learned 

Trial Court in this way this entry is misstatement on the part of the petitioners. 

 4. Learned counsel for the respondents submits that they have rightly filed the 

suit for possession and have proved the ownership on the file through the documentary 

evidence and the learned Trial Court rightly decreed the suit and the learned first appellate 

Court dismissed the appeal in accordance with law. The learned counsel for the respondents 

while relying upon Haji Fazal Shah and 2 others v. Shahbaz Khan and 5 others (1995 

SCMR 85) contended that the entry of jamatbandi has presumption of truth attached with it 

and where ownership column of record or rights showed land as ownership of Shamilat Deh 

viz. proprietary body of village, presumption would be that it was owned by the proprietary 

body of the village. Insofar as the plea of previous filing of suit by the respondents/plaintiff 

is concerned, relying upon Gurbax Singh v. Bhooralal (AIR 1964 Supreme Court 1810), the 

learned counsel states that till the time the plea of res judicata or Order II rule (2) CPC is not 

established satisfactorily by the defendants through documentary evidence, it cannot be 

presumed on basis of inferential reasoning under Order II Rule 2 of the CPC. 

 5. The first suit filed allegedly was for an injunction. The suit for injunction can 

be filed on every accrual of cause of action when there is a threat to the plaintiff it does not 

bar a suit on the basis of any vested rights in the property for the redressal of that right. 

Therefore, in such like situation Order II rule-2, CPC is not applicable especially where 

cause of action in both the suits is different where two suits arisen out of the same cause of 

action only then the bar of Order rule II CPC is available, otherwise it is not. In other words 

when suit has been filed in-competently then it does not bar second suit which has been filed 

competently on the accrual of cause of action. Reference can profitably be placed on the 

judgment of the Hon‘ble Supreme Court of Pakistan reported as Muhammad Bakhsh v. 

Muhammad Aish (2002 S.C.M.R. 1877). Learned both the Courts below have in detail 

discussed the facts and the evidence available on the record and also the legal position 

involved in suit. I have not seen any misreading, non-reading or jurisdictional defect on the 

part of both the learned Courts below. The petitioners/defendants have not proved their 

possession through any reliable evidence for the last 25 years before filing of the suit, 

therefore, learned Trial Court rightly decreed the suit for possession and the first appellate 

Court rightly dismissed the appeal. Even otherwise now plea of adverse possession is also 

not available to petitioner/defendant. Therefore, this revision having no force is hereby 

dismissed.      Civil Revision Petition dismissed. 
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2012 C L C 238 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL REHMAN----Petitioner 

Versus 

Mst. KARAM MAI----Respondent 
  

Civil Revision No.258 of 2009, heard on 20th June, 2011. 

 Specific Relief Act (I of 1877)---  
----S. 42---Suit for declaration---Contention of the plaintiff was that she never sold the suit 

land to the defendant and that alleged sale-deed was forged and a fictitious document---

Thumb-impressions on the impugned sale-deed, were admitted by the parties and by the 

witnesses---Even the plaintiff when appeared as her witness, had admitted that she affixed 

thumb-impression on the sale-deed, but had stated that same was obtained under coercion-

--Thumb-impression on sale-deed having been admitted, suit for declaration was not 

competent, however, suit for cancellation of the sale-deed, was required to be filed---Son 

and nephew of the plaintiff were with the plaintiff' when sale-deed was executed and 

attested--=Nephew of the plaintiff who was attesting witness of sale-deed had not even 

denied his signature on the sale-deed---Evidence of the plaintiff, was contradictory to her 

pleadings, whereas the defendant had produced Lambardar of the Mauza and other 

witnesses one of whom who was Petition Writer, who also proved the sale-deed and stated 

that plaintiff affixed her thumb-impression on the sale-deed with her free-will and consent-

--Documentary evidence thus had also proved the transaction---Findings recorded by both 

the courts decreeing the suit of the plaintiff were result of misreading, non-reading and 

misinterpretation of documentary evidence produced by the parties---Defendant had fully 

proved the execution of impugned sale-deed and the plaintiff had failed to lead cogent 

evidence against evidence produced by the defendant---. Form of the suit was also not 

correct---Impugned judgments and decrees passed by both the courts below, were set aside 

and suit filed by the plaintiff was dismissed, in circumstances. 

Saeed Anwar Chaudhry for Petitioner. Sh. Najam Ali for Respondent.  

Date of hearing: 20th June, 2011. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.--- Through this civil revision the petitioner has challenged 

the judgment and decree dated 6-5-2009 passed by the learned Additional District Judge; 

Khanpur whereby the I appeal filed by the petitioner was dismissed against the judgment 

and decree dated 21-6-2008 whereby the suit filed by the respondent was decreed.  

2. As per contention of the plaintiff-respondent she never sold the suit-land to the 

petitioner-defendant and Sale-Deed No.522 dated 22-4-2000 is forged and fictitious 

document. The defendant appeared and defended the suit. After submission of written 

statement learned trial Court framed the issues and invited the parties to produce their 

respective evidence. Both the parties produced their respective evidence and the learned 

trial Court vide its judgment and decree dated 21-6-2008 decreed the suit. The appeal 

filed by the petitioner-defendant was dismissed. Hence civil revision.  

3. Learned counsel for the petitioner submits that suit filed by the plaintiff-respondent 

was not competent because she has admitted her thumb-impressions on the impugned, 
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sale-deed; that the case of the plaintiff-respondent is that her son was with her when 

alleged 'mustajri nama' was written; that Abid Hussain P.W.-2 is nephew of the plaintiff 

respondent; that pleadings and the evidence of the plaintiff-respondent are contradictory; 

that plaintiff-respondent had admitted before the Court (Registrar) that her thumb-

impressions were affixed forcibly; that Ghulam Muhammad P. W-4 son of the plaintiff-

respondent admitted that lambardar who identified plaintiff-respondent before the. Sub-

Registrar was known to him and he even admitted that his father was watchman with that 

lambardar; that no impartial witness was produced by the plaintiff-respondent; that both 

the Courts below misinterpreted the documentary evidence i.e. jamabandi and both ; the 

Courts below wrongly held that plaintiff-respondent is in possession of the suit property 

and that the findings recorded by both the Courts below are result of misreading, non-

reading and misinterpretation of documentary evidence.  

4. On the other hand, learned counsel for the plaintiff-respondent submits that .the 

petitioner-defendant being beneficiary of. impugned sale-deed was bound to prove the 

sale-deed beyond any - shadow of doubt; that the free-will of the plaintiff-respondent has 

not been proved for the impugned sale-deed; that the minor discrepancies in the evidence 

and pleadings can be ignored and prays for dismissal of the revision petition. 

5. I have heard the learned counsel for the parties and have gone through the record. 

6. I have noticed that thumb-impressions on the impugned sale-deed are admitted by the 

parties and by the witnesses. Even the plaintiff-respondent when appeared as P.W.-1 

admitted that she affixed thumb-impressions on the sale-deed but stated that these were 

obtained under coercion. In this way thumb-impressions on the sale-deed are admitted 
B 

and in other words it is admitted that it was duly registered sale-deed and suit for 

declaration was not competent; rather suit for cancellation of document was required to 

be filed.  

7. I have also noticed that son of the plaintiff-respondent P.W.-4Ghulam Muhammad 

was with her when the sale-deed was executed and attested. Her nephew Abid Hussain 

P.W.-2 was admittedly with her at the time of attestation of sale-deed. He is attesting 

witness of sale-deed. He has not even denied his signatures on the sale-deed. This 

witness also admitted that on Exh.P-1 there is photograph of his maternal aunt i.e. 

plaintiff-respondent whereas plaintiff-respondent has denied her photograph affixed on 

the sale-deed. I have further noticed that the evidence produced by the plaintiff-

respondent is contradictory to her pleadings whereas petitioner-defendant has produced 

DW-2 Raza Ahmad Khan who is lambardar of the Mauza. DW-3 is Bashir Ahmad who 

is attesting witness of the sale-deed. DW-4 Abdul Rasheed is a Petition Writer who also 

proved the sale-deed and stated that Mst. Karam Mai affixed her thumb-impressions on 

the
.
 sale-deed with her free-will and B consent. Exh.P-2 is jamabandi for the year 1995-

96 in which in column of ownership name of Mst. Karam Mai exists and in column of 

possession it is noted as "Khud Kaashat". Both the Courts below misinterpreted this 

column "Khud Kaashat". When the name of transferee i.e. Abdul Rahman is not entered 

as owner in the column of owner, his possession was also not noted in the column of 

possession. Findings recorded by both the Courts 'below are result of misreading, non-

reading and misinterpretation of documentary evidence produced by the parties. The 

petitioner- defendant has fully proved the execution of impugned sale-deed. - The 

plaintiff-respondent has failed to lead cogent evidence against the evidence produced by 
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the petitioner-defendant. Even otherwise as I have noticed above, form of the suit was 

also incorrect.  

8. In the light of what has been discussed above, I accept this revision petition, set aside 

the judgments and decrees passed by both the Courts below. Resultantly, the suit filed by 

the plaintiff-respondent is dismissed leaving the parties to bear their own costs. 

H.B.T./A-180/L       Petition accepted. 

 

2012 CLC 699 

[Lahore] 

Before Amin-ud-Din Khan, J 

BASHIR AHMAD KHAN and others----Petitioners 

versus 

GHULAM SADAR-UD-DIN KHAN and others---Respondents 
 

Civil Revision No.490 of 2001, decided on 13th June, 2011. 

  

(a) West Pakistan Land Revenue Act (XVII of 1967)---  
----Ss. 42 & 54---Mutation---Nature and correctness of---Scope---Mutation by itself, did not 

create title and a person deriving title thereunder had to prove that same was duly entered 

and attested---Any person who was acquiring title through mutation, the burden of proving 

transaction embodied in the mutation, was upon him---Mutation was not a part of record of 

rights---Scope---No presumption of correctness was attached to the mutations and entries, 

till the time those entries were proved through independent and cogent evidence---Entry in 

violation of S.42 of West Pakistan Land Revenue Act, 1967, were void and nullity in the 

eyes of law---Mutations by itself, did not create or confer title; it was an entry in the 

Revenue Record on the basis of any instrument or decree etc.---Person claiming a title 

through mutation, burden of proving the transaction embodied in the mutation, upon such 

person. 

  

Hakim Khan v. Nazeer Ahmed Lughmani and 10 others 1992 SCMR 1832 and Muhammad 

Ali and 2 others v. Barkat Ali and 5 others 2000 CLC 814 rel. 

  

(b) Specific Relief Act (I of 1877)--- 
----S. 42---West Pakistan Land Revenue Act (XVII of 1967), Ss.39, 42, 52, 53---Suit for 

declaration---Limitation---Presumption in favour of entries in record-of-rights---Scope---No 

doubt, the plaintiffs had to prove their case on the basis of their own evidence, but the 

beneficiary of the mutation was bound to prove the transaction and valid attestation of the 

mutation, which the defendants had failed to do---Even the possession of the plaintiffs, had 

not been denied by the defendants---Mutation proceedings being not judicial proceedings, 

those would not provide starting point of limitation---Even otherwise, for wrong mutation, 

there was no bar of limitation against co-sharers or co-owners in the suit---Plaintiffs were 

owners in the suit Khata---Limitation, in case of declaratory suit, would start from the date 

of threat to the title of the plaintiff---Every entry in the succeeding Jamabandi would give 

cause of action; and would be presumed a last attack on the plaintiff's right or denial thereof-

--When the plaintiffs were co-sharers in the Khata, they could not be knocked out---No 

doubt Jamabandi had attached presumption of correctness, but it was rebutable presumption; 
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it could also be scrutinized, as to how that entry came into Jamabandi---When mutations 

were not valid ones, presumption of correctness, was not available in that case---Findings 

recorded by both the courts below, were set aside and suit filed by the plaintiffs, stood 

decreed in their favour, in circumstances.  

Moolchand and 9 others v. Muhammad Yousaf (Udhamdas) and 3 others PLD 1994 SC 462 

and Haji v Shuka Yar PLD 1987 SC 453 rel.  

Wali and 10 others v. Akbar and 5 others 1995 SCMR 284 distinguished. 

(c) Civil Procedure Code (V of 1908)---  
----S. 115---Revisional jurisdiction---Scope---High Court had jurisdiction to see as to how 

concurrent findings had been recorded by both the courts below---High Court, had power 

under S.115, C.P.C., even to scrutinize full evidence of the parties and could not blindly 

endorse concurrent findings---Rule that concurrent findings of fact could not be interfered 

with in the revisional jurisdiction was not a hard and fast one.   

Faqir Muhammad Khurshid and others v. Chief Administrator of Auqaf PLD 1987 SC 60 

distinguished.  

Mumtaz Mustafa for Petitioners.  

Bashir Ahmed Chaudhary and Junaid Khan, Tehsildar, Rahimyar Khan for Respondents.  

Date of hearing: 13th June, 2011. 

  

JUDGMENT 
AMIN-UD-DIN KHAN J.--- Through this civil revision the petitioners have challenged 

.the judgment and decree dated 12-5-2001 passed by the learned Additional District Judge, 

Rahimyarkhan whereby appeal filed by the petitioners was dismissed against the judgment 

and decree dated 8-2-1996, consequently suit filed by the petitioners was dismissed.  

2. Brief facts of the case are that on 8-7-1982 the predecessor-in-interest of the petitioners 

instituted the suit for declaration to the effect that Karim Bux son of Summa predecessor-in-

interest of petitioners/ plaintiffs Nos.1 to 4 and Qadir Bux predecessor-in-interest of 

petitioners Nos.13 to 38 and other petitioners are owners in possession of agricultural land 

measuring 410 kanals 2 marlas in Khata No.15/15 situated in Mauza Dunya Pur Ghanga, 

Tehsil Rahimyarkhan fully described in the head note of the plaint as well as to the effect 

that Karim Bux son of Summa and predecessor of petitioners Nos.13 to 38 are owners in 

possession of 100 kanals of land in above mentioned Mauza in Khata No.16, the detail of 

which has also been given in the plaint. The plaintiff challenged the validity of Mutations 

Nos.377 and 378 in favour of predecessor-in-interest of respondents Nos.1, 2 and 3, 

allegedly sanctioned in the year 1946-47. The plaintiffs challenged the mutations on the 

basis that these are forged, collusive and against the facts therefore, they prayed that these 

mutations be declared as such having no adverse effect on the rights of the petitioners. The 

defendants appeared and filed their written statement. As per defence of the respondents 

/defendants that a decree of pre-emption with regard to the suit property was passed in 

favour of their predecessors in the year 1926,therefore these mutations have been passed on 

the basis of that decree. The learned trial court on the divergent pleadings of the parties 

framed the issues and invited the parties to produce their respective evidence. Both the 

parties produced their oral as well as documentary evidence which are fully noted in the 

judgment of trial court ,therefore, needs not to be mentioned in detail in this judgment.  

3. The learned trial court vide its judgment and decree dated 8-2-1996 recorded findings on 

Issues Nos.2 to 7 and 9 in favour of the defendants and against the plaintiffs and dismissed 
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the suit. The learned first appellate court upheld the judgment and decree passed by the 

learned trial court hence this civil revision.  

4. Learned counsel for the petitioners contends that from scrutiny of Mutations Nos.377 

Ex.P-6 and 378 Exh.P-7 it depicts that these mutations are self-contradictory. Firstly, these 

were incorporated as Qabiz, Ghair Qabiz on 19-1-1944, whereas according to him these 

mutations were never attested in favour of predecessor-in-interest of 

defendants/respondents. Further contends that these are in violation of Land Record Manual. 

Further contends that defendants would have the best evidence which could be in their 

favour i.e. pre-emption decree passed as alleged by defendants in the year 1926. Further 

contends that the statement of PW.2 Barkat Patwari which was relied, is not much helpful by 

the respondents rather it goes against them. Further contends that if there is any difference of 

entry of Parat Sarkar and Parat Patwar to the impugned mutations, it was the duty of the 

defendants/respondents to prove the same because they are the beneficiary of the impugned 

mutations. Further contends that defendants in their evidence have admitted possession of 

the plaintiffs/petitioners over some portion of land. Further contends that Mutation No.543 

Exh.P-3 clearly proves the case of the petitioners that fraud was committed with them as 

according to him through registered Tamleeqnama some portion of land was transferred in 

favour of the predecessor-petitioners that could not be in any way the subject-matter of pre--

emption decree as this transfer was done through registered Tamleeqnama. This fact shows 

that the fraud has been committed by the respondents. Further contends that respondents 

were bound to prove that on which sale the suit for pre-emption was filed and further that 

about which and decree was passed. Further contends that at the time of submission of 

written statement the defendants admitted that one portion, final page of these mutations is 

missing from that record.  

5. Conversely, learned counsel for the respondents/defendants states that there are 

concurrent findings of fact recorded by both the courts below, therefore, the petitioners have 

no case before this Court. Further contends that the plaintiffs failed to prove their case, 

therefore both the courts below rightly refused the relief prayed by them and rightly 

dismissed their suit. Further contends that mutations are incorporated in Jamabandi 

therefore, presumption of correctness under the law is attached. Further contends that the 

original owner died and suit was filed in the year 1982, therefore, it was not maintainable. 

Further contends that the impugned mutations were passed on the basis of decree passed by 

the Civil Court, therefore, the suit is not maintainable.  

6. I have heard the arguments of the learned counsel for the parties and have examined the 

record.  

7. The total case of the parties revolves around Mutations Nos.377 and 378 impugned in the 

suit. First of all, the mutations by itself do not create title and a person deriving title 

thereunder has to prove that the mutation was duly entered and attested. It is also well-

settled law that any person who is acquiring title through mutation the burden of proving 

transaction embodied in the mutation is upon him. I am fortified by the judgment of the 

august Supreme Court of Pakistan reported as Hakim Khan v. Nazeer Ahmed Lughmani and 

10 others (1992 SCMR 1832). Further mutation is not a part of record of rights, no 

presumption of correctness is attached to the mutations and entries, till the time these entries 

are proved through independent and cogent evidence. Further that entries in violation of 

section 42 of the Land Revenue Act, 1967 are void and nullity in the eyes of law. Further 

that mutations by itself do not create or confer title. It is an entry in the Revenue Record on 
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the basis of any instrument or decree etc. The person claiming a title through mutation, 

burden of proving the transaction embodied in the mutation is upon such person. In this 

regard, I have taken light from the judgment of this court reported as Muhammad Ali and 2 

others v. Barkat Ali and 5 others (2000 CLC 814). It is clear that the pre-emption decree 

passed in the year 1926 on the basis of which alleged impugned mutations have been 

claimed is not on the surface of the file. There is no direct or indirect evidence with regard to 

the existence of any pre-emption decree in the year 1926. Further originally these mutations 

were not entered on the basis of any pre-emption decree, therefore, these mutations are even 

self- contradictory. It not proved from the record on which mutation of sale the suit was 

filed. The defendants who are beneficiary of the impugned mutations were bound under the 

law to prove these mutations with cogent and independent reliable evidence but there is no 

such evidence available on the record produced by the defendants. No doubt the plaintiffs 

have to prove their case on the basis of their own evidence. The beneficiary of the mutation 

is bound to prove the transaction and valid attestation of the mutation which the 

defendants/respondents miserably failed to do so. Even the possession of the plaintiffs has 

not been denied by the other side. The mutation proceedings are not judicial proceedings, 

therefore, they do not provide starting point of limitation. Even otherwise, for wrong 

mutation there is no bar of limitation against co-sharers or co-owners in the suit in hand. It is 

not denied by the defendants that the plaintiffs are owners in the suit Khata. In this regard 

the judgment of august Supreme Court of Pakistan reported as Moolchand and 9 others v. 

Muhammad Yousaf (udhamdas) and 3 others (PLD 1994 SC 462) gives the light. In a case 

of declaratory suit the limitation starts from the date of threat to the title of the plaintiff. 

Reliance can be placed upon Haji v. Shuka Yar (PLD 1987 SC 453), Every entry in the 

succeeding Jarnartardi gives fresh cause of action and will be presumed a last attack on the 

plaintiff's right or denial thereof. When the plaintiffs are co-sharers in the Khata, they cannot 

be knocked out in the light of case titled Wali and 10 others v. Akbar and 5 others (1995 

SCMR 284). No doubt Jamabandi has attached presumption of correctness but it is rebutable 

presumption. Furthermore it can also be scrutinized how that entry came into Jamabandi. In 

the case in hand when mutations are not valid one, therefore, presumption of correctness is 

not available in this case. The contention of the learned counsel for the respondents that 

concurrent findings of fact cannot be interfered in the revisional jurisdiction, I find that it is 

not hard and fast rule. This Court has jurisdiction to see that how concurrent findings have 

been recorded by both the courts below. This court has power under section 115, C.P.C. 

even to scrutinize full evidence of the parties and to see how the findings have been 

recorded. This court cannot blindly endorse concurrent findings. 'Learned counsel relying 

upon Faqir Muhammad Khurshid and others v. Chief Administrator of Auqaf PLD 1987 SC 

60 contended that entry of mutation be presumed to be true. I am afraid that this is not a 

general rule. The facts reported by the judgment of the August Supreme Court are absolutely 

different from the case in hand. Further that if a void order is to be challenged by a person 

that must be challenged within a reasonable time. No doubt a void order has to be 

challenged within reasonable time but in the case-law as submitted above all proceedings are 

coram non judice and every fresh entry gives a fresh threat and cause of action, therefore, 

bar of limitation is not available to the defendants. 

For what has been discussed above, I set aside the findings recorded by both the courts 

below on Issues Nos.2 to 7 and 9 and set aside the judgments and decrees passed by both the 
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courts below. Resultantly, this civil revision is allowed and suit filed by the 

petitioners/plaintiffs stands decreed in their favour.  

 

H.B.T./B-24/L        Revision allowed. 

 

2012 CLC 888 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD ASAD MALIK----Petitioner 

versus 

RENT CONTROLLER, BAHAWALPUR and others----Respondents 
 

Writ Petition No.4847 of 2011/BWP, decided on 12th October, 2011. 

(a) Punjab Rented Premises Act (VII of 2009)--- 
----S. 9(b)---Constitution of Pakistan Art.199---Constitutional petition---Non-deposit of fine 

for non-compliance---Effect---Section 9(b) of the Punjab Rented Premises Act, 2009 was 

directory in nature, and it was the fundamental duty of the court to first determine the 

amount and give the landlord the chance to deposit the same within a specified period---

Rent Tribunal had not ordered the landlord to deposit the said fine under S.9(b) of the 

Punjab Rented Premises Act, 2009---Deposit of fine was a matter between the landlord 

seeking ejectment, and the State; as such the tenant could not take benefit of such non-

compliance under the Constitutional jurisdiction of High Court---Constitutional petition was 

dismissed.  

  

(b) Punjab Rented Premises Act (VII of 2009)---  
----S. 22---Constitution of Pakistan Art, 199---Constitutional jurisdiction---Scope----

Ejectment petition---Leave to contest, application for---Tenant (petitioner) assailed order of 

Rent Controller whereby tenant's application for grant of leave to contest ejectment petition 

was dismissed and ejectment petition of landlord was allowed---Contention of tenant was 

that there was relationship of landlord and tenant between the parties as the property, after 

litigation, was attached by Executing Court and tenant had acquired the same after auction 

proceedings---Validity---Tenant's stance in application for leave to contest was not an honest 

stance---Admitted position was that at the time of filing of the ejectment petition, the 

.landlords (respondents) were owners of the property and tenant (petitioner) was in 

possession of the same as a tenant---Fundamental rule was that once a tenant, always a 

tenant---Tenant, put in possession of the property, could not afterwards deny the relationship 

of landlord and tenant---Legal position previous to the filing of the ejectment petition by the 

landlord was that the property was attached in execution of a decree and was put to auction, 

which was quashed---Landlords were and remained owners and landlords of the property---

Tenant tried to remain in possession of the property for a long period without payment of 

rent under the umbrella of litigation between the landlords and other parties---First and 

foremost principle for the High Court to exercise jurisdiction under Article 199 of the 

Constitution in favour of any party was that the party seeking indulgence of the High Court, 

must come to the High Court with clean hands---Tenant had not come to the High Court 

with clean hands and failed to show any jurisdictional defect in the order of the courts below 

--Constitutional petition was dismissed. 
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 (c) Constitution of Pakistan---  
----Art. 199---Constitutional jurisdiction---Scope---First and foremost principle for the High 

Court to exercise jurisdiction under Art.199 of the Constitution in favour of any party was 

that the party seeking indulgence of the High Court, must come to the High Court with clean 

hands.  

Ch. Manzoor Ahmad for Petitioner. 

Muhammad Akhtar Qureshi for Respondents Nos.3 and 4. 

  

ORDER 
AMIN-UD-DIN KHAN, J.--- Through this writ petition, the petitioner has challenged the 

order dated 19-7-2011 passed by Special Rent Tribunal, Bahawalpur and judgment dated 22-

8-2011 passed by District Judge, Bahawalpur.  

2. The brief facts of the case are that respondents Nos.3 and 4 filed an ejectment petition 

against the petitioner on 26-3-2011. The petitioner was summoned. He filed application for 

grant of leave to contest the ejectment petition on 18-5-2011. Reply was called for from the 

respondents Nos.3 and 4 who filed reply of the application. The Special Rent Tribunal vide 

order dated 19-7-2011 dismissed the application for grant of leave to defend the ejectment 

petition and accepted the ejectment petition. The petitioner filed an appeal against the said 

order which was also dismissed by the District Judge, Bahawalpur vide judgment dated 22-

8-2011. Hence this writ petition.  

3. Learned counsel for the petitioner states that the petitioner was tenant under the 

respondents Nos.3 and 4 but with the operation of law after passing of orders of the 

Executing Court the premises was attached and thereafter it was auctioned and that in the 

auction proceedings the petitioner paid Rs.8,00,000/-. Therefore, relationship of tenant and 

landlord does not exist between the parties. Further states that both the Courts below have 

not considered this aspect of the case and that the ejectment petitioners i.e. respondents 

Nos.3 and 4 have not fulfilled the requirements under section 9 of the Punjab Rented 

Premises Act, 2009. 

4. On the other hand, learned counsel for respondents Nos.3 and 4 states that the petitioner 

has dishonestly denied the relationship of landlord and tenant between the parties; that in a 

previous litigation even up to the Hon'ble Supreme Court the petitioner admitted 

respondents Nos.3 and 4 to be landlords of the suit premises and that it was proved that the 

petitioner has not paid the rent as under the agreement he was bound to deposit the same in 

the bank account of the respondents. Learned counsel states that if there is any irregularity in 

compliance of section 9 of the Punjab Rented Premises Act, 2009, the respondents are even 

now ready to deposit 10% of the annual rent of the suit premises.  

5. I have heard the learned counsel for the parties and have perused the record.  

6. Facts and circumstances of the case are mentioned with full detail in the judgment of the 

learned District Judge which need not be reproduced here.  

7. As the provision is directory in nature, therefore, keeping in view principles as laid down 

by this Court and august Supreme Court of Pakistan for deposit of court-fee it is 

fundamental duty of the Court first to determine the amount and give chance to deposit the 

same within specified period. The Special Rent Tribunal has not ordered for deposit of the 

same. Therefore, no one can be punished for act of the Court. Even otherwise, deposit of 

fine is a matter between the ejectment petitioners and the State and the writ petitioner cannot 

take benefit of non-compliance of this provision of law. Since respondents Nos.3 and 4 have 
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claimed rent at the rate of Rs.5,000/- per month, therefore, in order to comply with the 

provision of section 9 of aforementioned Act, they are directed to deposit Rs.6 000/- before 

the Special Rent Tribunal till 30-11-2011.  

8. The stance taken by the writ petitioner in his application for grant of leave to defend the 

ejectment petition was not an honest stance. Admitted position at the time of filing of the 

application for leave to defend the ejectment petition was that the property was owned by 

ejectment petitioners/respondents Nos.3 and 4 and the petitioner was in possession of this 

property as tenant. It is fundamental rule that once tenant is always tenant. The tenant put in 

possession of the property cannot afterwards deny from the relationship of landlord and 

tenant. The legal position previous to filing of the ejectment petition was that the property 

was attached in execution of a decree and was put to auction which was quashed and the 

ejectment petitioners were and remained owner and landlord of the property. The 

tenant/petitioner tried to remain in possession of the property for a long period without 

payment of rent under the umbrella of litigation of the landlords with other parties.  

9. This is a constitutional petition filed by the tenant to seek indulgence of this Court. The 

first and important principle to exercise jurisdiction under Article 199 of the Constitution in 

favour of a party is that the party seeking indulgence must come to the Court with clean 

hands. As I have discussed above, the petitioner is not with clean hands before this Court. 

Furthermore, learned counsel for the petitioner failed to show any jurisdictional defect in 

order/judgment passed by the Special Rent Tribunal and the appellate Court  

10. In view of what has been discussed above, this writ petition having no force is 

dismissed,  

K.M.Z./M-19/L Petition dismissed. 

 

2012 C L C 1651 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. MUGHLANI BIBI and others----Petitioners 

Versus 

MUHAMMAD MANSHA and others----Respondents 
  

Civil Revision No.559-D of 2005/BWP, heard on 28th June, 2011.  

(a) Islamic Law---  
----Gift/Tamleek through mutation---Proof---Beneficiary of tamleek transaction would be 

bound to prove first event of tamleek prior to attestation of its mutation---Mere attestation of 

such mutation would not be sufficient. 

  

(b) West Pakistan Land Revenue Act (XVII of 1967)--- 
----S. 42---Gift through mutation by person of unsound mind, deaf and dumb---Attestation 

of---Scope---Attesting Officer would be bound to refer such matter to court of competent 

jurisdiction for getting permission with regard to transfer of property by such person. 

  

(c) West Pakistan Land Revenue Act (XVII of 1967)---  
----S. 42---Mutation---Evidentiary value---Mutation itself would not create or confer any 

right, but same being an instrument to incorporate in record of right an event recorded 

therein. 
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Ahmad Mansoor Chishti for Petitioners. 

Nadeem Iqbal Chaudhary for Respondents. 

Date of hearing: 28th June, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J.--- Through this civil revision the petitioners have challenged 

the judgment and decree passed by the learned first appellate court on 6-6-2005 whereby the 

appeal filed by the petitioners was dismissed against the judgment and decree passed by 

learned Civil Judge, Hasilpur on 11-9-2004 whereby suit filed by the plaintiffs was 

dismissed.  

2. Brief facts of the case are that the plaintiffs/petitioners filed a suit for declaration on 8-9-

1987 challenging therein Mutation No.31 of Tamleek sanctioned on 20-7-1995 by 

Muhammad Ramzan in favour of Muhammad Mansha defendant No.1. The 

petitioners/plaintiffs contended that they are real sisters of Muhammad Ramzan deceased 

therefore, they are entitled to inherit him. He died on 2-8-1997. They stated that after his 

death they came to know about the impugned mutation, therefore, they have filed instant 

suit. In the suit they have alleged that said Muhammad Ramzan was deaf and dumb person 

and was of an insane person, therefore, he was not able to transfer his owned land through 

mutation in favour of respondent No.1. Defendants Nos.1 to 7 by filing contesting written 

statement contested the suit, whereas defendants No.8 to 10 admitted the suit and filed 

consenting written statement. The main defence of defendants Nos.1 to 7 as pleaded in 

preliminary objection No.1 was that Muhammad Ramzan was of their real paternal uncle. 

He was sane and prudent person. There was only fluency problem in his conversation; 

otherwise he was absolutely a complete person. The learned trial Court framed the issues 

and finally the parties produced their evidence. Both the parties produced their oral as well 

as documentary evidence which is mentioned in the judgment of the learned trial Court need 

not be reproduced herein.  

3. Learned counsel for the petitioners contends that both the courts below fell in error while 

recording the findings on issues and ignoring the legal position which was to be proved by 

the parties. He states that defendants being beneficiaries of the impugned mutation were 

bound to prove mutation. Further that they were beneficiary therefore, they were bound to 

prove the event of Tamleek and that too prior to the incorporation of the mutation. Further 

contends that defendants miserably failed to prove this legal requirement.  

4. Conversely, learned counsel for the respondents states that there are concurrent findings 

of fact recorded by both the courts below. The defendants have proved the mutation in 

accordance with law. Further that Muhammad Ramzan was sane and prudent person, 

therefore, he validly transferred his owned land in favour of the defendants.  

5. I have heard the learned counsel for the parties and have perused the record.  

6. The learned trial Court decided Issues Nos.2 and 4 jointly and found that plaintiffs failed 

to prove Issue No.2, whereas found that defendants have proved Issue No.4 therefore, both 

the issues were decided against the plaintiffs. On the basis of these issues all the issues were 

answered according to these issues. I have noticed that the learned trial Court though has 

written very lengthy findings on these issues but failed to take into consideration the real 

facts in issue and legal position of the case.  

7. The following legal points were to be kept in mind while deciding the suit:--  
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(i) When the defendants/respondents were beneficiary of the impugned mutation, were they 

bound to prove the mutation;  

(ii) Mutation itself does not create or confer a right but it is an instrument to incorporate any 

event in the revenue record.  

(iii) The transaction of Tamleek was independently required to be proved;  

(iv) S  

(v) If said Muhammad Ramzan was an insane, deaf or dumb person and was he able to 

transfer his property without the permission of the court.  

8. From the perusal of the findings of the learned trial Court it is visible that it was in the 

mind of the learned trial Court that the plaintiffs should have proved themselves to be 

owners in possession of the suit property and they have to shatter validity of the mutation as 

it was an admitted document but the legal position is otherwise. The relationship between 

the parties is not denied. Under the law the beneficiary of the document was bound to prove 

the transaction of Tamleek. There is not a single word in pleadings with regard to the 

transaction of Tamleek prior to the attestation of mutation; therefore, there is absolutely no 

evidence available with regard to the event of Tamleek before the attestation of the 

mutation. Defendant No.1 being beneficiary was bound to prove event of Tamleek but he 

has not alleged even in his pleadings nor has any evidence been led on this point. Without 

first proving the event on the basis of which the mutation has been entered and attested is 

not sufficient. Now I come to the point whether defendant No.1 beneficiary has proved the 

validity of attestation of mutation. First of all, I have noted that in the written statement the 

defendants have stated that only there was fluency problem in conversation, otherwise 

Muhammad Ramzan was absolutely sane or complete person, whereas it is against the 

record and even if this pleading of the defendant is admitted to be true whole of the evidence 

led by him is against this part of pleading. I have noted that at the time of attestation of the 

impugned mutation Exh.P.1 on the record, the Revenue Officer has noted in his order dated 

19-6-1995 that the said Muhammad Ramzan was deaf and dumb person, therefore, an 

Expert be arranged from Government School of Deaf and Dumb of Bahawalpur for 

proceedings of the mutation in the next date when the mutation was attested. Mutation was 

attested on 20-7-1995. According to statement of D.W.4 the Expert who claims to be 

Assistant Oral Master admitted in his examination-in-chief that Muhammad Ramzan met 

him in his house and he stated his contention that he wants to transfer his land to 

Muhammad Mansha, whereas according to the endorsement in the impugned mutation this 

witness was summoned by the Revenue Officer at the time of attestation of mutation and he 

only went there to translate the signals responding by Muhammad Ramzan. The other thing 

which is very material is Exh.D.2 which is Roznamcha Waqiati No.351 for entry of 

impugned mutation. This roznamcha bears the signatures of said D.W.4 Abdul Jabbar 

whereas this roznamcha was entered on 7-6-1995. The attesting officer has even not 

bothered to comply with the provisions relating to the person of unsound mind, deaf and 

dumb. He was bound to refer the matter to the court of competent jurisdiction to get 

permission with regard to the transfer of property. Even the documentary evidence produced 

by the defendants proved the case of the plaintiffs. Exh.D.5 is a copy from the court record 

which clearly shows that said Muhammad Ramzan had been made party in the proceedings 

through his next friend. The proceedings of mutation clearly shows that it is a result of 

connivance between Mansha, the said expert D.W.4 and the Revenue Officer. Both the 

courts below failed to take into consideration these legal positions, therefore, they reached to 
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a wrong conclusion. Patwari admitted in his evidence that at the time of entry of rapat 

roznamcha said Abdul Jabbar was not present but he got his signatures on that rapat on 20-

7-1995 on the asking of the revenue officer. This fact indicates that at least roznamcha 

waqiati on the basis of which impugned mutation had been entered is a forged one. The 

beneficiary has not proved the ingredients of gift. He failed to prove event of gift prior to the 

incorporation of the event in the impugned mutation. He has consumed his full energy to 

prove the impugned mutation. Even then he failed to prove impugned mutation in 

accordance with law. The event of Tamleek prior to the mutation has not been proved under 

the law. It is true that mutation itself does not create or confer any right but it is an 

instrument to incorporate any event in it and then to enter the same in the record of rights. 

The defendants/beneficiaries miserably failed to prove their case. Both the courts below 

while ignoring all these legal points recorded their findings which are absolutely against the 

law.  

In the light of what has been discussed, I accept this civil revision and set aside the 

impugned judgments and decrees passed by both the courts below. Mutation No.31 dated 

20-7-1995 is no more in the field. Resultantly original owner Muhammad Ramzan will be 

presumed to be owner of the suit property at the time of his death and his legal heirs will 

inherit the property in accordance with their legal shares.  

 

SAK/M-170/L        Revision accepted. 

 

2012 CLC 1951 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD ILYAS----Petitioner 

Versus 

Mst. MUNIRI and another----Respondents 
  

Civil Revision No.428 of 2010, heard on 25th June, 2012. 

 (a) Specific Relief Act (I of.1877)---  
----S. 42---West Pakistan Land Revenue Act (XVII of 1967) S. 42---Gift---Suit for 

declaration of title was decreed by Appellate Court---Contention of the defendants was that 

a valid gift in their favour was proved and mutation was attested in their favour and they 

were in possession of the suit property---Validity---One of the donees had admitted the 

claim of the plaintiff and there was no reason with the alleged doner lady (plaintiff) for 

transferring the suit property in favour of her brother and nephew when she was a widow 

and had seven sons---Scrutiny of evidence showed that it was an effort to grab the property 

of the plaintiff which was admittedly acquired by her through the inheritance from her 

father---When there were glaring discrepancies as well as major flaws in the process of the 

incorporation of the mutation, and its attestation, it had been rightly observed by the 

Appellate Court that all the proceedings were against the mandatory provisions of section 42 

of the West Pakistan Land Revenue Act, 1967---Such violations were sufficient to hold that 

the impugned mutation did not create rights in favour of the defendants---Ingredients of 

gifts; "offer", "acceptance" and delivery of possession" were missing from the pleadings or 

evidence---Revision was dismissed. 
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(b) Civil Procedure Code (V of 1908)---  
----O. XLI, R.25---Non-framing of issues by Appellate Court---Effect---Framing or non-

framing of issues by Appellate Court did not make any difference, when a party led its 

evidence; its case was in its mind---Parties, in the present case, had not claimed any 

prejudice by non-framing of proper issues by the Appellate Court and when the parties had 

led evidence to prove their pleadings, therefore, there was no need to frame further issue in 

the case and remand it.  

Malik Noor Muhammad Awan for Petitioner.  

Malik Amjad Pervaiz for Respondent.  

Date of hearing: 25th June, 2012. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, ,J.--- This civil revision has been filed against the judgment and 

decree dated 20-1-2010, passed by the learned Additional District Judge, Kasur whereby the 

appeal filed by the respondent/plaintiff was accepted and the judgment and decree dated 5-9-

2009, passed by the Civil Judge, Kasur, dismissing the suit of the respondent/plaintiff, was 

set aside.  

2. Pre-admission notice was issued in this case on 10-2-2010. With the concurrence of the 

learned counsel for the parties it is being decided as a 'pacca' case.  

3. Brief facts of the case are that Mst. Muniri/respondent No.1/plaintiff filed a suit on 8-11-

2002 for a declaration that she be declared the owner of the suit property, in addition to 

challenging gift Mutation No.7916, attested on 13-8-2002. In the suit she stated that she 

never gifted the suit property to the defendants. No offer, acceptance and delivery of 

possession had ever taken place. Defendant No.1 filed contested written statement and 

defended the suit. Defendant No.2, in his written statement has admitted the story of the 

plaintiff with regard to affixation of her thumb-impression before the 'patwari' on some 

papers and also admitted that no gift was made in favour of the defendants. The learned trial 

Court framed the issues and invited the parties to produce their respective evidence. Both the 

parties produced their oral as well as documentary evidence. The learned trial Court, vide 

judgment and decree dated 5-9-2009, was pleased to dismiss the suit. The appeal was 

preferred. The learned first appellate Court, vide judgment and decree dated 20-1-2010 

accepted the appeal and decreed the suit. Hence, this civil revision.  

4. Learned counsel for the petitioner/defendant No.1 states that a valid gift was made and by 

producing `pattidar', `patwari' and other witnesses, defendant proved the attestation of the 

gift mutation and it is admitted that defendants are in possession of the suit property. Further 

states that even the first appellate court has found that proper issues were not framed in this 

suit. He submits that it was incumbent upon the first appellate court to remand the case for 

fair trial after casting proper issues. He further submits that the deviation, if any, made by 

the revenue officials does not make the impugned mutation invalid. 

5. On the other hand, learned counsel appearing on behalf of the plaintiff/respondent states 

that neither attestation of the mutation has been proved in accordance with law nor the 

defendants have pleaded and proved the ingredients of the gift i.e. "offer", "acceptance" and 

"delivery of possession". He further states that a valid attestation of mutation of gift was not 

proved by the defendants and further the event of gift, prior to mutation was necessary to be 

proved on the record by the defendants as they were beneficiaries of the impugned 

transaction. He submits that in whole of the evidence, reason for making the gift is lacking 
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when the plaintiff/original owner/alleged donor is having seven sons and her husband has 

died. He further submits that admittedly it was the inherited property of the 

plaintiff/respondent and from the evidence it has been proved that the defendants wanted to 

grab the same whereas now defendant No.2 has not joined defendant No.1/petitioner. 

Learned counsel also submits that even the alleged witnesses of mutation and identifier do 

not personally know the plaintiff/respondent. He states that the statement of patwari, who 

appeared as D.W.2 is very important. He has made a statement that due to one window 

operation, patwari and Tehsildar were busy in the same Union Council and were present in 

the Tehsil and that mutation was attested in the Tehsil and not in `Jalsa-e-Aam'. Further that 

the writing of the Tehsildar in order of sanctioning of mutation (`deh') is wrong. Learned 

counsel has argued that all these factors are sufficient to hold that the alleged mutation was 

attested in clear violation of section 42 of the Land Revenue Act, 1967. Lastly argued that 

the findings recorded by the first appellate court are absolutely in accordance with law and 

there is no infirmity or illegality in the impugned order, therefore, the revision petition may 

be dismissed.  

6. I have heard the learned counsel for the parties at full length and have also gone through 

the record with their able assistance.  

7. One of the donees has admitted the claim of the plaintiff/ respondent. Further there is no 

reason for transferring the suit property through gift in favour of brother and nephew of the 

donor when she is widow and having seven sons. By scrutiny of evidence one can easily 

assess that it was an effort to grab the property of the donor, which was admittedly acquired 

by her through inheritance of her father. When there are glaring discrepancies as well as 

major flaws in the process of incorporation of the mutation and thereafter its attestation, it 

has been rightly observed by the learned first appellate court that all the proceedings are 

against the mandatory provision of section 42 of the Land Revenue Act, 1967, which are 

sufficient to vitiate the proceedings of the mutation. Even the statement of patwari is 

sufficient to hold that this mutation was attested in clear violation of mandatory provision of 

section 42 of the Land Revenue Act, 1967. These violations are sufficient to hold that the 

impugned mutation did not create any rights in favour of the defendants/petitioners. Even 

otherwise, as I have observed that the event of making the gift and its ingredients i.e. "offer", 

"acceptance" and "delivery of possession" are missing from the pleadings as well as from 

the evidence. Furthermore, there is no reason why a lady, who has seven sons and is a 

widow, transferred her property through gift in favour of her brother and nephew, which she 

inherited from her father. The evidence produced by defendant No.1 for proving a valid 

attested mutation is also not reliable and confidence-inspiring rather it goes against the 

defendants when D.W.3 and D.W.4 stated that they had attested the donor at the time of 

'rapat' of the patwari on the asking of Israil, who is one of the defendants. I have noticed that 

with regard to non-framing of proper issues, the findings of the learned first appellate court 

are not contrary to the settled principles of law, enunciated by the superior courts of the 

country. I am also of the view that framing or non-framing of proper issues does not make 

any difference as when a party leads its evidence its case is in its mind. In this case the 

parties have also not claimed any prejudice by non-framing of proper issues and when the 

parties have led evidence to prove their pleadings, therefore, there was no need to frame 

further issue in this case and remand the same.  

8. In the above circumstances, I see no illegality or infirmity in the impugned order dated 

20-1-2010, passed by the learned Additional District Judge, Kasur. No case for interference 
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while exercising jurisdiction under section 115 of the C.P.C. has been made out. Resultantly, 

this civil revision has no force and the same is accordingly, dismissed.  

 

KMZ/M-249/L       Petition dismissed. 

 

2012 M L D 543 

[Lahore] 

Before Amin-ud-Din Khan, J 

TAHIR HUSSAIN---Petitioner 

Versus 

MEMBER, BOARD OF REVENUE---Respondent 
 

Writ Petition No.4697 of 2010, heard on 23rd June, 2011.  

West Pakistan Board of Revenue Act (XI of 1957)--- 
----S. 5---Land Acquisition Act (I of 1894), Ss.4 & 17---Constitution of Pakistan, Art.199---

Constitutional petition---Grant of land on the basis of "Patta Malkiat"---Acquisition of land--

-Implementation of order---Land in question which lay under the control of 'Cholistan 

Development Authority' was given to a person on the basis of 'Patta Malkiat'---Said land was 

subsequently sold by said person to the petitioners, who were 89 in numbers---Defence of 

Pakistan Authority, acquired said land and all other persons, whose land was acquired had 

received their amount of compensation, whereas the petitioners applied for the grant of 

alternate land through their application filed to Board of Revenue---Said application having 

not been attended to by the concerned Officials of the Board, petitioners filed constitutional 

petition praying that respondents/officials be directed to process the application filed by the 

petitioner and decide the same in accordance with law---Member Board of Revenue allowed 

said application and directed Revenue Officer to implement said order---Deputy 

Commissioner, who was not happy with the order of allotment of land to the petitioners, 

wrote a letter to Deputy Secretary (Colonies) Board of Revenue to withdraw the order 

passed earlier by Member Board of Revenue---After a period of 3 years Member Board of 

Revenue (Colonies) observed that earlier allotment order had rightly been withdrawn---

Validity---Order of allotment of alternate land passed by the Member Board of Revenue, 

was in field as same was not set aside by the High Court and the Supreme Court---Order of 

withdrawal of allotment, earlier passed in favour of the petitioners, was declared, illegal and 

without lawful authority---Authorities were directed to act in accordance with earlier order 

of allotment passed in favour of the petitioners and redress the grievance of the petitioners.  

Hamid Ali Al-Makki and others v. Settlement Commissioner and others 1991 CLC 981 ref  

Sardar Muhammad Hussain Khan for Petitioners.  

Masood Ashraf Sheikh and Naved Khalil Chaudhary, A.A.-G. for Respondent.  

Date of hearing: 23rd June, 2011. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this constitutional petition the petitioner has 

challenged the order passed by the learned Member, Board of Revenue (Colonies) Punjab, 

Lahore dated 30-8-2010. 

2. Brief facts of the case as narrated in the writ petition are that Fazal Mahmood alias Bagoo 

son of Noor Muhammad was given Patta Malkiat of land measuring 400 kanal in village 
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Ghanwar Wali Dahri Tehsil Bahawalpur on 4-4-1987. This area lies under the control of 

Cholistan Development Authority. Through registered transfer deed dated 4-11-1987 which 

was registered at Serial No.946 on 15-12-1987 with the office of Sub-Registrar Bahawalpur, 

on the basis of this Patta Malkiat mutation was also attested bearing No.10 dated 5-11-1992. 

After that the said Fazal Muhammad sold this property to the petitioners who are 89 in 

numbers. Further submits that in another case of bogus allotment in Cholistan Development 

Authority the Hon'ble Supreme Court sent the matter to Member Board of Revenue 

(Colonies) Punjab for scrutiny of all Patta Malkiat and claims of allotment of all the people. 

That scrutiny was held and an order was announced by the Member Board of Revenue 

(Colonies) Punjab dated 7-7-2009 in para No.14 of the judgment at Serial No.42, the Patta 

Malkiat of said Fazal Muhammad was declared as genuine. Further states that after purchase 

of land from said Fazal Muhammad in due course of law mutations of sale were duly 

incorporated in the revenue record. Further submits that Defence of Pakistan Authority 

acquired some 250 acres of land in that area for which notification under section 4 of the 

Acquisition of Land Act was issued. Thereafter Defence of Pakistan Authority reduced to 

100 acres land. Notification under section 4 of the Land Acquisition Act 1894 was issued on 

28-10-1993 which was published in the gazette at No.48 dated 1-12-1993 at Page No.2136. 

In furtherance thereof Notification under section 17(1) of the Land Acquisition Act 1894 

was issued on 12-9-2000 which was published in the gazette on 18-10-2000 for 800 kanals 

land in which 400 kanals of the petitioners are included. Further submits that award was 

announced by the Land Acquisition Collector Bahawalpur bearing No.671 dated 6-10-2001 

wherein list of 976 land owners has been attached with their award in which name of every 

petitioner is mentioned therein. Further submits that all other land owners have received 

their amount of compensation whereas the petitioners applied for the grant of alternate land 

through their applications moved to the board of revenue on 7-5-1995 and 14-5-1995. These 

applications were not being attended to by the concerned officials of Board of Revenue 

therefore, some of the petitioners filed Writ Petitions Nos.1200 of 1995 1201 of 1995 and 

1569 of 1995 praying therein that the officials respondents be directed to process their 

applications and decide the same in accordance with law. Submits that this court vide order 

dated 10-7-1995 disposed of the said writ petition as under:--  

"The Member (Colonies) Board of Revenue, Punjab, Lahore is directed to decide the 

petitioner's application pending before him in accordance with law and in accordance with 

the existing policy within three months. 

This petition, with this direction stands disposed of."  

3. Further submits that on 14-12-1995 the Board of Revenue allowed the applications moved 

by the petitioners and the Secretary Colonies Board of Revenue Punjab Lahore wrote a letter 

to the Settlement Officer Bahawalpur as under:--  

"In pursuance of the directions issued by the Hon'ble Lahore High Court Bahawalpur Bench 

Bahawalpur in the writ petitions cited above as subject the Board of Revenue Punjab is 

pleased to order that the evictees of Mauza Canoranwali Diary Chak No.28/BC Tehsil and 

District Bahawalpur whose proprietary rights have been acquired for defense purpose by the 

Collector Bahawalpur District Bahawalpur under Notification No.LAC/92 dated 28-10-1993 

may be allowed alternate State land to the extent of 12 1/2 acres per family on the same 

terms and conditions as laid down in this Memorandum No.2875-85/2295 CIV dated 20-8-

1995 issued for evictees of Islamia University of Bahawalpur."  
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4. Learned counsel for the petitioners submits that when the local revenue staff was 

harassing the petitioners and not acting in accordance with the directions of the Board of 

Revenue, therefore, the petitioners were constrained to file Writ Petition No.384 of 1996 in 

this court, which was accepted vide order dated 6-2-1996 and the revenue officer was 

directed to implement the order passed by the Board of Revenue. Against the order of this 

court Province of Punjab through Collector Bahawalpur opted to file I.C.A. No.24 of 1996 

which was dismissed vide order dated 17-11-2005. During the pendency of the appeal 

learned counsel contends that the Deputy Commissioner was not happy with the orders of 

allotment of alternate land in the names of the petitioners, therefore, he wrote a letter on 22-

4-1996 bearing No.COL/4140 to the Deputy Secretary (Colonies) Board of Revenue Punjab, 

Lahore for withdrawal of order dated 14-12-1995 passed by the Member Colonies in favour 

of the petitioners. CPLA No.254-L-2006 was filed in the August Supreme Court of Pakistan 

against the order of dismissal of ICA dated 17-11-2005.  

5. During the pendency of ICA vide order dated 7-11-1996 Board of Revenue Punjab 

withdrew its of his previous order dated 14-12-1995 regarding alternate land in favour of the 

petitioners vide order dated 7-11-1996. Once again petitioners challenged this order through 

Writ Petition No.222 of 1997 in this Court. The Hon'ble Supreme Court while disposing of 

C.P.L.A. No.254-L-2006 remanded the case to the Division Bench of this court and ordered 

that I.C.A. No.24 of 1996 be decided afresh along with Writ Petition No.222 of 1997 filed 

by the petitioners as this writ petition was still pending before this Court. Further submits 

that after the remand, this court was pleased to dispose of I.C.A. No.24 of 1996 as having 

become infructuous because during that period the order of learned Single Judge dated 6-2-

1996 whereby direction was issued to the Govt. of Punjab to implement the order of Board 

of Revenue dated 14-12-1995, this order of Board of Revenue was recalled by subsequent 

order dated 7-11-1996. While deciding Writ Petition No.222 of 1997 Division Bench of this 

court set aside the order passed by Board of Revenue dated 7-11-1996 and sent the case to 

Board of Revenue to decide letter of request dated 22-4-1996 written by the then Deputy 

Commissioner. Further contends that this letter of D.C. after the order passed by this court in 

Writ Petition No.222 of 1997 remained pending before the Board of Revenue for a period of 

about four years and more than 50 dates of hearing, learned counsel submits, I also appeared 

before the Member (Colonies) Board of Revenue Lahore. Ultimately, the petitioners filed 

Writ Petition No.1929 of 2007 which was disposed of on 5-9-2007 by this Court with the 

direction that the Member (Colonies) Board of Revenue Lahore shall ensure the compliance 

of order dated 10-5-2006 passed in Writ Petition No.222 of 1997 within a period of three 

months from the date of receipt of this order. Even after a period of 3 years on 30-8-2010 

learned Member Board of Revenue observed that Board of Revenue rightly withdrew the 

earlier allotment order dated 14-12-1995 vide order dated 7-11-1996. After this decision the 

Member (Colonies) also passed the order asking the District Officer Revenue Bahawalpur to 

send a detail report about the ownership and entitlement of allotment of the petitioners 

within a period of two months. This order is impugned in this writ petition.  

6. Learned counsel for the petitioners contends that the then Deputy Commissioner who 

wrote a letter is now Senior Member Board of Revenue and Member Board of Revenue 

(Colonies) is junior to him. Further contends that when High Court passed order of 

implementation of the allotment order dated 14-12-1995 and in this way the respondents 

have committed contempt of court while again declaring that the order of withdrawal of 

previous order dated 14-12-1995 vide order dated 7-11-1996 is correct one. Further submits 
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that order passed on 7-11-1996 was unilateral and without hearing the petitioners. Further 

contends that the Member (Colonies) Board of Revenue has mixed the case of entitlement of 

the petitioners with other people, whereas there is absolutely no nexus with the allotment of 

other people. Further contends that the letter of Deputy Commissioner was based on mala 

fide because only one person Muhammad Sharif is petitioner before this Court whereas 

names of 9 other persons have been fictitiously given in the letter. Further contends that in 

previously filed writ petition 89 petitioners have been admitted to be owners. In this 

protracted litigation which is visible from the record of this court Hon'ble Supreme Court of 

Pakistan in such like cases has observed that the case should not be remanded for further 

inquiry if remand would tantamount to prolong agony of writ petitioner. Reliance is placed 

on case titled Hamid Ali Al-Makki and others v. Settlement Commissioner and others 1991 

CLC 981. 

7. On the other hand, learned counsel for the respondents Cholistan Development Authority 

contended that in case of any difference the matter can be resolved through Board of 

Revenue in view of clause 11 of Patta Malkiat. Further submits that these 89 people are 

owners of very small portion of land which they purchased from Fazal Muhammad. Further 

summits that previous order passed by board of revenue dated 14-12-1995 was without 

inquiry. Further submits that order dated 7-11-1996 was never set aside by this court and 

this court has remanded the case in the light of letter written by the Deputy Commissioner 

on 22-4-1996, therefore, the member Board of Revenue has rightly passed the order.  

8. Learned A.A.-G. submits that the order impugned in the writ petition is not final order, 

therefore, writ petition is not competent. He has submitted that the matter is still pending 

before the Member (Colonies) Board of Revenue and he has passed the directions to DOR to 

complete the inquiry about the ownership and right of allotment of the petitioners and 

submit report within two weeks.  

9. I have heard the learned counsel for the parties and have gone through the record with the 

able assistance of the learned counsel.  

10. When confronted with the learned A.A.-G. whether any date is fixed before the board of 

revenue he was unable to state even he consulted the officials present in Court, even those 

were unable to inform about fixation of any date of hearing. Further, confronted that within 

two months report was sent to the Board of Revenue and this question was also answered in 

negative. Therefore, contention of the learned A.A.-G. is not factually correct. Even the 

learned counsel for the petitioners submitted a copy of report and parawise comments 

submitted by Javid Akhtar Ex-Member (Colonies) in Criminal Original No.45 of 2011 filed 

in Writ Petition No.929 of 2007 wherein Mr.Javid Akhtar Ex.Member (Colonies) 

categorically stated in his report that he has decided the case on 30-8-2010. On factual side 

learned A.A.-G. was also unable to rebut the contentions made by the learned counsel for 

the petitioners. The stand taken by the Cholistan Development Authority is also not 

impressive as Patta Malkiat was given in the name of Fazal Muhammad and that land was 

acquired for the public purpose and now the claim of the petitioners is for the alternate land 

from the colony area, therefore, the contentions raised by the learned counsel for Cholistan 

Development Authority have no much weight. Now I am going to the point raised by the 

learned counsel for the petitioners. No doubt it is very very long and protracted litigation. I 

have noted here when the order of allotment of alternate land was passed by the Member 

(Colonies) Board of Revenue on 14-12-1995 and his order was not set aside by this court or 

the Hon'ble Supreme Court of Pakistan, this order is still in the field. The order dated 7-11-
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1996 was declared to be illegal and without lawful authority by the Division Bench of this 

Court vide order dated 22-5-2006 passed in Writ Petition No.222 of 1997. The matter which 

was sent back to Member (Colonies) Board of Revenue was only with regard to letter of 

Deputy Commissioner dated 10-4-1996. I will note here that even in this letter if any 

irregularity was pointed out to the Member (Colonies) Board of Revenue whether any action 

against any official has been taken till today. I will note here with great concern that it is 

routine practice of the officials to commit irregularities and wrong in the serious matters 

relates to public interest. They always in every case punish the people of Pakistan but the 

senior officers of the Board of Revenue are silent. Even no action has been proposed against 

any official, if the order dated 14-12-1995 was result of any official's negligence. I am 

astonished that the entitlement of Fazal Muhammad alias Bagoo was not disputed. The 

ownership of the petitioners was not disputed. The only point for consideration was whether 

they were entitled to the alternate land or not. Even no fraud or misrepresentation has been 

alleged on the part of the petitioners. I have noted that in the impugned order dated 30-8-

2010 the learned Member (Colonies) Board of Revenue has generally discussed the matter 

of allotment keeping in view the general allotment of land in various schemes and giving his 

findings that much scrutiny is required before the allotment. I find that the case of the 

petitioners is very simple. The contention of the learned counsel that the whole litigation 

revolves around the letter written by the then Deputy Commissioner who is now the Senior 

Members of Board of Revenue and the Member (Colonies) Member Board of Revenue who 

passed the impugned order is his subordinate. The contention of the learned counsel for the 

petitioners has much weight. Even in the impugned order the Member (Colonies) has seen 

one side of the picture and the other side which was most important was to see whether there 

is any fault on behalf of the officials of the board of revenue and the revenue staff of 

Bahawalpur for which I have seen that absolutely no step has been taken.  

11. There is voluminous record available with this file. The file of this case is consisting of 

more than 600 pages which contains all the orders of passed by Board of Revenue, this 

Court and August Supreme Court. The contention of the learned counsel for the petitioners 

seems to be correct that instead of remanding the case once again to the Board of Revenue it 

will be appropriate that this case be decided by this Court because no factual inquiry is 

required and all admitted documents are on the file. The documents which are part of the file 

are not disputed between the parties, therefore, instead of once again sending back the 

petitioners to face another decade for the redressal of their grievance, I think it proper when 

the assistance of the learned counsel for the parties is available and certified and unrebutted 

documents are on the file.  

12. The contention of the learned counsel for the petitioners that the order of alternate land 

in favour of the petitioners is not against the policy of the Govt. as reliance is placed on 

Notification No.3215-79/ 3973-C-(ii) issued under Colonization of Government Lands 

(Punjab) Act, 1912 (Conditions for purchase of proprietary rights). Secondly the persons 

like petitioners whose land has been resumed can be given alternate land. However, the 

learned counsel for the petitioners admitted that they will be duty bound to pay price of the 

land also which will be assessed by the respondents in accordance with law for this alternate 

land. 

In the light of what has been discussed above, I am inclined to exercise my extraordinary 

constitutional jurisdiction in favour of the petitioners. Therefore, instant writ petition is 

allowed and order dated 30-8-2010 is set aside. Resultantly the order passed by the Member 
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(Colonies) Board of Revenue dated 14-12-1995 will hold the field. The respondents are 

directed to act in accordance with that order and redress the grievance of the petitioners.  

 

H.B.T./T-26/L Petition allowed. 

 

2012 M L D 624 

[Lahore] 

Before Amin-ud-Din Khan, J 

BAGOO---Petitioner 

Versus 

GHULAM HUSSAIN---Respondent 
  

Civil Revision No.225-D of 1996/BWP, heard on 24th June, 2011. 

  

Civil Procedure Code (V of 1908)---  
----S. 115---Specific Relief Act (I of 1877), S. 42---Suit for  declaration---Respondent 

objected to competency of the revision application on ground that documentary evidence 

produced by the parties before Trial Court had not been appended in the revision---Validity-

--Objection of respondent was valid as documentary evidence that had not been appended 

with the revision could not be taken into consideration---Documentary evidence was not 

available on the record and without considering or going through the same, judgment passed 

by Appellate Court could not be set aside---Petitioner had admitted the possession of 

respondent over suit property and had simply filed suit for declaration without praying for 

possession over the suit property---Suit was not competent in the light of the bar contained 

in S.42 of the Specific Relief Act, 1877---Revision having no merits, was dismissed 

accordingly.            

Sardar Muhammad Hussain for Petitioner. 

Nadeem Iqbal Chaudhary for Respondent.            

Date of hearing: 24th June, 2011. 

  

JUDGMENT            
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioner has challenged the 

validity of the judgment and decree passed by the learned Additional District Judge 

Liquatpur dated 16-1-1996, whereby the appeal filed by the respondent was allowed, 

consequently the judgment and decree passed by the learned Civil Judge Liquatpur dated 27-

6-1993 is set aside and the suit filed by the petitioner/plaintiff was dismissed.  

2. Succinctly, the facts of the case are that the petitioner filed a suit for declaration on 18-2-

1984 praying therein that he be declared to be owner of the suit land fully described in the 

head note of the plaint. He challenged registered sale-deeds dated 28-2-1976 and 25-10-

1976.  

3. At the very outset, taught counsel for the respondent raised objection that this civil 

revision is not competent as the documentary evidence produced by the parties before the 

learned trial court has not been appended with this civil revision.  

4. I have noticed that the objection of the learned counsel for the respondent is valid. The 

documentary evidence which has not been appended with this civil revision cannot be taken 

into consideration. The documentary evidence is not available on the record and without 
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considering or even without going through the documentary evidence, the judgment passed 

by the learned first appellate court cannot be set aside. Even otherwise, there is another fatal 

thing against the petitioner; treat the petitioner has admitted the possession of the respondent 

over the suit property. In this eventuality, I have noticed that the petitioner has simply filed 

suit for declaration. He has not prayed for the possession of the suit property. I find that this 

suit was not competent in the light of bar contained in section 42 of the Specific Relief Act, 

1877. Even otherwise, on the basis of voluminous oral evidence the defendant/ respondent 

has proved the execution of the registered sale-deed. Voluminous oral evidence and 

transaction of sale are in favour of the defendant/respondent.  

In the light of what has been discussed above, I see no merit in this civil revision, which is 

accordingly dismissed.  

 

K.M.Z./B-28/L                                                                                    Revision dismissed. 

 

2012 MLD 662 

[Lahore] 

Before Amin-ud-Din Khan, J 

AHMAD KHAN and 4 others---Petitioners 

Versus 

ADDITIONAL DISTRICT JUDGE, RAHIM YAR KHAN and others---Respondents 
 

Writ Petition No.1715 of 2002/BWP, decided on 9th June, 2011.  

Civil Procedure Code (V of 1908)---  
----Ss. 12(2) & O.III, Rr. 1, 2---Limitation Act (IX of 1908), Art.181---Constitution of 

Pakistan, Art. 199---Constitutional Petition---Suit of petitioner was decreed by Trial Court, 

but the said decree was set aside on application under S. 12(2) of the C.P.C.---Contention of 

the petitioner was that the said application had been fictitiously filed as the applicant had 

died long before filing of said application and that the application was filed by a person 

claiming to be attorney of another person who was stated to be the attorney of the applicant-

--Validity---Suit of petitioner was decreed in the year 1978 and application under S.12(2) of 

the C.P.C. against the decree was filed on 21-3-1987, which was clearly time-barred---

Applicant never appeared in court despite clear assertion of the petitioner in the written 

reply to the said application that she had died before filing of said application---Application 

in question had been filed fictitiously---Basis for filing the application and all proceedings 

were defective because alleged attorney of the applicant had further delegated powers to 

another person---Original attorney of the applicant did not come on record to show the link 

of such person with the applicant, and even otherwise under the law the attorney could not 

further delegate his powers to any other person---Courts below fell into error while 

recording their findings against the settled principles of law, which were against the record--

-Orders of courts below were said aside, and the decree in favour of the petitioner was 

restored----Constitutional Petition was accepted, accordingly.  

 

Raja Muhammad Sohail Iftikhar for Petitioners. 

Naveed Khalil Chaudhry, A.A.-G.  

Muhammad Jamil Khan, Tehsildar Rahim Yar Khan with Riaz Hussain and Muhammad 

Saleem, Patwaries for Respondents. 
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ORDER  
AMIN-UD-DIN KHAN, J.---Respondents Nos.1 and 2 are formal respondents. Learned 

A.A.-G. on behalf of respondents Nos.3 to 5, whereas respondents Nos.7 and 8 were served 

through affixation of notice because they refused to receive notices whereas respondent 

No.9 was personally served. No one appeared on behalf of respondents Nos.7 to 9, therefore, 

they were proceeded against ex parte. 

2. Through this writ petition, the petitioners have challenged the order of learned Additional 

District Judge, Rahimyarkhan dated 4-2-2002 whereby the revision petition was dismissed, 

the revision was filed against the order dated 23-10-2000 passed by the learned Civil Judge, 

Rahimyarkhan whereby he accepted the application under section 12(2), C.P.C. filed by 

Mst. Fakhri Begum. 

3. The brief facts of the case are that one Shujaat Ali was allotted land measuring 96 kanals 

fully described in the head-note of the plaint situated in Cheque No. 49-P Tehsil and District 

Rahimyarkhan; that one Fakhri Begum filed a Mukhbari application and this land was 

cancelled from the name of Shujaat Ali vide order passed by the Chief Settlement 

Commissioner on 30-7-1976; before that order the petitioners purchased this land through 

Mutation No. 92 sanctioned on 29-6-1970, therefore, on the cancellation, the petitioner was 

constrained to file a civil suit in the court of competent jurisdiction on 22-7-1976. This suit 

was decreed on 21-12-1978 in their favour. Fakhri Begum allegedly filed an application 

under section 12(2), C.P.C. challenging the validity of judgment and decree dated 21-12-

1978, Through this application dated 21-4-1987, the written reply was filed by the 

petitioners wherein they have stated that Fakhri Begum has died a long ago; this application 

has been fictitiously filed; and that issue No.1 was also framed. 

4. The learned trial Court accepted the application and set aside the judgment and decree 

passed on 21-12-1978. Feeling aggrieved the petitioners challenged this order through the 

revision petition before the learned Additional District Judge who vide order dated 4-2-2002 

dismissed the revision petition.  

5. The main contentions for the learned counsel for the petitioners are that this application 

was absolutely time barred; that Fakhri Begum had died since long before filing the 

application and allegedly this application was filed by one Muhammad Iqbal claiming 

himself to be the attorney of one Abdul Haleem who was stated to be the attorney of Fakhri 

Begum; contends that no original power of attorney of Abdul Haleem was presented; that 

power of attorney P-1 on the basis of which this application was filed does not bear the 

signatures and name of the witnesses; that the attorney cannot further delegate the powers; 

that Fakhri Begum never appeared in any Court.  

6. The learned Assistant Advocate General on behalf of respondents Nos.3 to 5 states that 

the matter relates between the private party and no interest of government is involved in this 

litigation. 

7. I have seen the record. The suit was decreed in the year 1978 and the application under 

section 12(2), C.P.C. filed by Fakhri Begum on 21-4-1987 was clearly time barred. Fakhri 

Begum never appeared in the court despite clear assertion of the respondents in the reply 

that she is no more in this world and she has died long ago. This application has been filed 

fictitiously. It is further noted that Exh.P-1 on the basis of which the application was filed 

and all the proceedings were conducted were defective one because the alleged attorney of 

Fakhri Begum, Abdul Haleem further delegated the powers to said Muhammad Iqbal. The 
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original power of attorney of Fakhri Begum in favour of Abdul Haleem never came on 

record to show the link of said Muhammad Iqbal with Fakhri Begum. Even otherwise under 

the law the attorney cannot further delegate his powers to any other person. In this view of 

the matter, both the learned Courts below fell in error while recording their findings against 

the settled principle of law. Even otherwise the findings are against the record, therefore, I 

accept this writ petition and set aside the orders passed by the Civil Judge on 23-10-2000 

and that of the revisional court dated 4-2-2002. Resultantly the decree in favour of the 

petitioner on 21-12-1978 is restored.  

K.M.Z./A-181/L Petition accepted. 

 

2012 MLD 701 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. GAMAN and others---Petitioners 

Versus 

MUHAMMAD AMIN and others---Respondents 
 

Civil Revision No.91-D/BWP of 1991, decided on 9th June, 2011. 

 (a) Islamic law---  
----Inheritance---Suit for sharaee share from ancestral property---Predecessor of the parties 

who was the owner of agricultural land and residential Ihatas, died in the year 1947 leaving 

behind four daughters and two widows/the plaintiffs and four sons/the defendants---

Plaintiffs/females claimed that they being legal heirs, were entitled to take share from the 

property of their predecessor in accordance with Sharia as their family was governed by 

Shariat---Plaintiffs alleged that sons of deceased/defendants with the connivance of Revenue 

Staff, had fraudulently got the land transferred in their favour, ignoring them/daughters and 

widows of the deceased---Defendants resisted the suit, contending that mutations in their 

favour were in the knowledge of the parties from their attestation, the suit filed by the 

plaintiffs was time barred; that the plaintiffs had agreed for the attestation of the mutation in 

favour of the defendants; that they having made no claim at the time of attestation of 

mutation, they were estopped to challenge the mutation in the suit and that there was custom 

that females of the family, were not entitled in the inheritance in the existence of male legal 

heirs of the deceased---All the legal heirs of deceased had been entered in Column No.9 of 

the mutation in question---Cuttings on the names of widows and daughters were found in the 

entries and their names were deleted whereas in the order of sanction of mutation presence 

of plaintiffs had been shown---After cutting the names of the ladies, the mutations had been 

sanctioned only in the names of defendants/sons of the deceased---Pleadings and evidence 

of the defendants led towards the point that there was no question of custom in the case---

Only the plea of custom taken in the written statement, was not sufficient and they were 

bound to prove the same---Contention of counsel for the defendants that plaintiffs having 

appeared before the Revenue Officer, they were estopped to file the suit was repelled as 

plaintiffs/daughters of the deceased, being minors at the time of sanction of mutations, there 

was no benefit for the defendants, but it was against them, that as to how they procured the 

consent of minors; and whether consent of minors was binding upon them---Such situation 

did not constitute estoppels against the minors---Even otherwise the defendants had not 

claimed any gift or Tamleeq from their sisters and the widows of the deceased/the plaintiffs-
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--Family of the parties in the matter of inheritance, in circumstances, was governed by 

Shariat and not by the custom---Findings of both the courts below, being contrary to law as 

well as based on mis-interpretation of documentary evidence on record and giving 

preference to the oral evidence against the documentary evidence and violation of law---

Judgments and decrees passed by the courts below, were set aside in circumstances and suit 

filed by the plaintiffs was decreed.  

Umar Din and another v. Mst. Sharifan and another PLD 1995 SC 686; Ghulam Ali and 2 

others v. Mst. Ghulam Sarwar Naqvi PLD 1990 SC 1; Dr. Azeemur Rehman and others v. 

Government of Sindh and others 2011 SCMR 835 and Mst. Sharam v. Taj Muhammad and 

others 2002 CLC 2001 rel. 

  

(b) Civil Procedure Code (V of 1908)---  
----S. 115---Revisional jurisdiction---Scope---Concurrent findings of facts by the two courts 

below---Revisional court had to see as to how the concurrent findings had been recorded---

No hard and fast rule existed to the effect that in case of concurrent findings, High Court 

lacked jurisdiction to entertain the petition under S.115, C.P.C.; to scrutinize evidence, 

where mis-interpretation of documentary evidence was visible on the record; and interfere 

where the findings were based on non-reading and misreading of the material evidence on 

the file.  

M.A. Rasheed Chaudhry for Petitioners. 

Jamshaid Iqbal Khakwani for Respondents. 

Date of hearing: 9th June, 2011. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners have challenged the 

judgments and decrees dated 13-1-1991 and 25-1-1990 passed by Additional District Judge, 

Bahawalpur and Civil Judge Bahawalpur respectively whereby suit filed by the 

petitioners/plaintiff was dismissed.  

2. Brief facts of the case are that plaintiff No.1 being daughter and plaintiffs Nos.2 to 9 

being legal heirs of Ghulam Fatima deceased, daughter of Muhammad Baksh challenged 

inheritance Mutation No. 446 sanctioned on 20-1-1947 Mauza Abbas Nagar and Mutation 

No.44 sanctioned on 4-3-1957 Chak No.2-BC Tehsil Bahawalpur through the suit. They 

contended in the suit that their predecessor Muhammad Baksh was owner of agricultural 

land and residential Jhatas in the above mentioned Chak and Mauza. He died in the year, 

1947 He left behind four sons, four daughters and two widows. One of his wife Mst. Allah 

Wasai died in his life time. They contended that all the legal heirs were entitled to take share 

from his property in accordance with Sharia as their family' was govern through Shariat but 

the sons of the deceased with the connivance of revenue staff fraudulently got the land 

transferred in their favour ignoring the daughter and widows of said Muhammad Bakhsh. 

The defendants resisted the suit by filing written statement wherein it was averred that 

Muhammad Bakhsh died in the year 1946; that the land situated in Chak No.2-BC was 

Colony land which was allotted to said Muhammad Bakhsh but no proprietary rights till his 

death were transferred in his favour. It was further averred that the mutations were in the 

knowledge of the parties from their attestation, therefore, the suit, filed by the plaintiffs is 

time-barred. It was also averred that daughters and widows of the deceased agreed for the 

attestation of the mutation in favour of the brothers/sons. They made no claim at the time of 
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attestation of mutation, therefore, they are estopped to challenge these mutations in the suit. 

It was further averred in the written statement that there was a custom that females of the 

family were not entitled in the inheritance in the existence of male legal heirs of the 

deceased. They pleaded that their possession for more than 12 years is open and hostile, 

therefore, the plaintiffs have no right to file this suit. 

3. Learned counsel for the petitioners submits that Muhammad Bakhsh died in the year 

1947. Relationship between the parties is admitted one. The land left by the deceased is also 

not disputed. Learned counsel contends that the learned trial Court while recording findings 

jointly on issues Nos. 4, 4-A and 5 fell in error. These findings prejudice the case of the 

petitioners/plaintiffs; that the learned first Appellate Court only decided issue No.5. He has 

not recorded findings on issues Nos.4, 4-A; that in the availability of documentary evidence, 

the oral evidence cannot be referred. Learned counsel contends that both the courts below 

have ignored the documentary evidence produced by the petitioners and only relied upon the 

oral evidence while deciding the matter-in-issue; that in the Colony land Muslim Personal 

Law is applicable; that application of section 2-A of the Act was retrospective; that Shariat 

was applicable in the State of Bahawalpur since 1888; that in case of matter of inheritance 

court cannot go into technicalities but strictly apply the law of limitation. 

4. Learned counsel for the respondents on the other hand concluded that there are concurrent 

findings of the facts recorded by two courts below and needs no interference in revisional 

jurisdiction; that the civil revision is time-barred; that the plaintiffs never appeared in the 

witness-box; that there is estoppel against the plaintiffs because all the legal heirs of said 

Muhammad Bakhsh appeared before the Revenue Officer at the time of attestation of the 

mutation: that Shariat applied in the year 1951 before that the custom was applied in the 

tribe.  

5. 1 have heard the learned counsel for the parties and gone through the record very 

carefully and minutely.  

6. So far as the relationship of the parties is concerned it is admitted between the parties and 

with regard to the existence of land in the name of the decreased there is no dispute between 

the parties. The matter in dispute between the parties is whether the mutations of inheritance 

were validly passed in favour of the sons of the deceased by ignoring the daughters and the 

widows of the deceased; whether the suit was time barred; whether the land situated in Chak 

No. 2-BC was a Colony land and was not subject to inheritance.  

7. The impugned mutations are on the file as Exh.P1 and Exh.P4. I have noticed that in these 

mutations at the time of entry of the mutations all the legal heirs of Muhammad Baksh 

deceased have been entered in column No.9 but there is cutting on the names of widows and 

daughters, therefore, their names were deleted whereas in the order of sanction of mutations 

the presence of daughters and widows of the deceased has also been shown. One point is 

very important that daughters of the deceased have been shown to be minors at the time of 

attestation of the mutations. After cutting the names of the ladies, the mutation have been 

sanctioned only in the names of the sons of the deceased. The pleadings and evidence of the 

defendants lead towards the point that these mutations were sanctioned on the basis of 

admission of the ladies that these mutations be sanctioned in favours of the sons of the 

deceased only, therefore, no question of custom arise in this view of the matter. Only the 

plea of custom taking in the written statement was not sufficient. The defendants were 

bound to prove the custom. Even at the time of argument when the learned counsel was put 

the question that why the names of the ladies were entered in the impugned mutations and 
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why their presence and their willingness has been shown on the passing of the mutations 

when there was custom prevailing in their family, he is unable to response satisfactory 

answer to this question. Even otherwise I have noticed that plaintiffs produced Exh.P1 Shart 

Wajab-ul-Arz wherein question No.13 is with regard to the answer is  

I have also noticed that in the mutations produced as Exh.P11 to Exh.P19 pertaining to the 

land situated in mauza Abbas Nagar, in these inheritance mutations share has been given to 

the ladies also, therefore, in the light of Exh.P7 and Exh.P 11 to Exh. P19, it is clear that the 

family of the parties were not governed by the custom but they were governed in the matter 

of inheritance by Sharia. Exh.P20 and Exh.P22 are mutations relating to the Colony land. In 

these mutations also the ladies have been given the share of inheritance. The contention of 

learned counsel for the defendants that the daughters appeared before the Revenue Officer, 

therefore, now they are estopped to file the, suit. I am afraid even this contention fully goes 

against them because in the mutations the presence of the daughters and widows of the 

deceased have been shows. It has been entered that the daughters are minors therefore, there 

was no benefit for the defendants rather it is against the defendants/sons of the deceased that 

how they procured the consent of minors and whether that consent of minor is binding upon 

them and I find that consent is not binding upon the minors. It does not constitute estoppels 

against the minors. Rather this argument shaken the case of the defendants that they were 

governed through the custom in the matter of inheritance. Even otherwise the defendants 

have not claimed any gift or Tamleeq from their sisters and the widow of the deceased. 

Therefore, I am of the view that family of the parties in the matter of inheritance were 

governed by Shariat and not by the custom. In the light of law laid down in the judgment of 

august Supreme Court of Pakistan reported in Umar Din and another v. Mst. Sharifan and 

another (PLD 1995 SC 686), the colony land as well as the other land were governed 

through Muslim Law of Inheritance even from the application of Punjab Laws 1872 in the 

State of Bhawalpur. So the findings recorded by the learned trial court on issue No.2 are set 

aside. With regard to the limitation relying upon a case reported as Ghulam Ali and 2 others 

v. Mst. Ghulam Sarwar Naqvi (PLD 1990 SC 1) I am of the view that till the time a clear 

ouster or clear admission of the right by the ladies in the property in dispute is not 

established, no weapon of limitation can be used against the females in the matter of 

inheritance. The findings of both the courts below on issues Nos.1, 2, 4, 4-A and 5 being 

contrary to law as well as based on mis-interpretation of documentary evidence on record 

and giving preference to the oral evidence against the documentary evidence and in violation 

of law laid down by the August Supreme Court of Pakistan in Dr. Azeemur Rehman and 

others v. Government of Sindh and others (2011 SCMR 835) are set aside. 

8. On the colony land Shariat is also applicable. The version of the petitioners is supported 

by Mst. Sharam v. Taj Muhammad and others (2002 CLC 2001).  

9. So far as the contention of learned counsel for the respondents regarding the concurrent 

findings of facts by the two courts below is concerned, the court has to see that how the 

concurrent findings have been recorded. It is not hard and fast rule that in case of concurrent 

findings, this court lacks jurisdiction to entertain the petition filed under section 115, C.P.C. 

and scrutinize evidence where mis-interpretation of documentary evidence is visible on the 

record and where the findings are based on non-reading and mis-reading of the material 

evidence on the file.  

10. As far as the objection of learned counsel for the respondents with regard to the filing of 

this revision petition after limitation is concerned, that objection is also merit-less because 
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this revision was filed on 27-4-1991 whereas the limitation of 90 days have been introduced 

in the year 1992 for filing of civil revision under section 115, C.P.C. Even otherwise this 

revision petition was filed within 90 days of decision of learned First Appellate Court. 

11. So far as the point that plaintiff No. 1 did not appear in person in the witness-box is 

concerned, where there was no personal knowledge of the plaintiff was required or even 

when the attorney of the plaintiff appeared in the court, the defendants have not objected to 

this point or there was no question of cross-examination for which attorney was unable to 

answer in that eventuality the personal appearance of a party is not necessary, even 

otherwise, this objection first time at this revisional stage is not maintainable, therefore, this 

objection of the respondents is merit-less.  

12. In the light of what has been discussed, this civil revision is allowed. The judgments and 

decrees passed by both the courts below are set aside. Resultantly, the suit filed by the 

plaintiffs/petitioners is decreed with costs throughout.  

H.B.T./G-38/L Petition allowed. 

 

2012 MLD 802 

[Lahore] 

Before Amin-ud-Din Khan, J 

AADUT---Petitioner 

Versus 

NOOR AHMAD---Respondent 
 

Civil Revision No.697 of 2001/BWP, heard on 3rd October, 2011. 

 (a) Specific Relief Act (I of 1877)---  
----S.39---Suit for cancellation of mutation---Suit of plaintiff was decreed by Trial Court, 

and said decree of Trial Court was set aside by Appellate Court---Validity---Plaintiff had 

contended that fraud was alleged in the plaint, and it was the duty of the defendant to prove 

the transaction and attestation of mutation---Fraud being a criminal act, it was necessary that 

pleadings of fraud be specific and with required details---If said details were missing, the 

pleading of fraud was defective---Alleging fraud without details would not help the plaintiff 

to prove the same with evidence---When a party came to know about a fraud, before filing 

any lis, it would definitely try to connect every link to prove such fraud---Fraud, in the 

present suit, had been pleaded without any details and without any evidence---Objection of 

the plaintiff that mutation did not create a title was true only when the transaction had not 

been proved by the parties and if parties relied on just a mutation, it certainty did not create 

or confer a right or title---When the event of transaction was fully proved and on the basis of 

such transaction, the mutation had been attested and proved, then the same certainly created 

a right and title in favour of the person, in whose favour mutation of sale had been attested--

-Registered sale deed was not required as the Transfer of Property Act, 1882 was applicable 

on urban area and not applicable to the rural area---Suit of plaintiff was not competent under 

S. 39 of the Specific Relief Act, 1877, and it was not a case for cancellation of document but 

was a suit for declaration which was to be filed under the relevant provisions of the Specific 

Relief Act, 1877---Even if suit of plaintiff was taken to be competent, then officials of the 

Revenue Department who attested the mutation and the Provincial Government had not been 

made party to the suit---Plaintiff, had got his statement recoded in rebuttal after the close of 

the defendant's evidence, and such statement could not be read as an affirmative part of his 
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evidence---Defendant had fully proved the agreement of sale of suit land, the payment of 

earnest money and the mutation of suit land---Revision was dismissed.  

 

(b) Specific Relief Act (I of 1877)---  
----S.39--Civil Procedure Code (V of 1908), O.VI, R.4---Suit for cancel-lation of mutation-

--Allegation of fraud in the plaint---Proof---Scope---Fraud being a criminal act, it was 

necessary that pleadings of fraud be specific and with required details---If said details were 

missing, the pleading of fraud was defective---Alleging fraud without details would not help 

the plaintiff to prove the same with evidence---When a party came to know about a fraud, 

before filing any lis, it would definitely try to connect every link to prove such fraud. 

Raja Muhammad Sohail Iftikhar for Petitioner.  

Ch. Muhammad Amjad Khan for Respondent.  

Date of hearing: 3rd October, 2011. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioner has challenged the 

validity of the judgment and decree passed by learned first appellate Court dated 11-10-2001 

whereby appeal filed by the respondent was accepted and judgment and decree dated 11-11-

2000 passed by learned Civil Judge 1st Class, Sadiqabad decreeing the suit of the plaintiff-

petitioner was reversed.  

2. Brief facts of the case are that the petitioner-plaintiff filed a suit under section 39 of the 

Specific Relief Act, 1877 for cancellation of mutation of sale bearing No.1157 attested on 9-

1-1983 about the suit land, fully described in the head note of the plaint, and prayed that he 

be declared to be owner of the suit property. The respondent filed written statement and 

contested the suit. Learned trial Court framed the issues and invited the parties to produce 

their respective evidence. Both the parties produced their oral as well as documentary 

evidence. Learned trial Court vide judgment and decree dated 11-11-2000 decreed the suit 

while the learned first appellate Court vide judgment and decree dated 11-10-2001 accepted 

the appeal filed by the respondent and reversed the findings recorded by the learned trial 

Court and dismissed the suit of the plaintiff- petitioner. Hence this civil revision.  

3. Learned counsel for the petitioner states that mutation does not create or confer a title. 

Further states that when fraud has been alleged in the plaint it was duty of the defendant-

respondent to prove the transaction of mutation as well as attestation of mutation. Further 

states that the transfer of property through mutation was not valid because registered sale-

deed was required for the transfer of property in favour of the defendant-respondent.  

4. On the other hand, learned counsel for the respondent states that suit under section 39 of 

the Specific Relief Act, 1877 was not competent because the mutation was attested by the 

revenue authorities and Province of Punjab was not made party in the suit; that the plaintiff 

has neither pleaded fraud as required under the law nor proved the same through reliable 

evidence; that the statement of P.W.1 is absolutely irrelevant; that P.W.2 plaintiff himself 

appeared in rebuttal evidence only; that before attestation of mutation there was agreement 

to sell between the parties about the suit land which is Exh.D-1 dated 20-6-1982 and receipt 

of the earnest money is Exh.D-2 of the same date; that Exh.D-3 is certificate of Notary 

Public who attested the said document and that defendant-respondent has fully proved the 

agreement to sell and also produced P.W.5 Patwari Halqa who entered the Rapat for the sale 

of the land. Learned counsel for the respondent further states that before filing this suit the 
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plaintiff-petitioner filed a suit for cancellation of the said agreement to sell Exh.D-1. The 

suit was filed in the year 1986. Copy of the plaint is Exh.D-8. The suit was dismissed by the 

learned trial Court. Copy of the judgment dated 30-11-1992 is Exh.D-9 and copy of decree 

sheet is Exh.D-10. Thereafter appeal was filed. Copy of memo of appeal is Exh.D-11. 

Learned counsel for the plaintiff withdrew the appeal as well as the previous suit on 15-1-

1997. Copy of the statement of learned counsel for the plaintiff-petitioner and order of the 

Court dated 15-1-1997 is Exh.D-12. Learned counsel for the respondent further states that it 

creates estoppels as well as res judicata against the petitioner.  

5. I have heard learned counsel for the parties and have perused the record available on the 

file with the assistance of learned counsel for the parties.  

6. So far as the pleading of fraud is concerned, fraud being a criminal act, it is necessary in 

case of pleading fraud, that the pleadings must be specific and with required details. If these 

things are missing, then the pleadings are defective. Just alleging fraud without any further 

details cannot help the plaintiff-petitioner to prove the same with evidence. No doubt fraud 

is ever secret in nature and pleading of fraud and proving the same through evidence is not 

easy in every case but it is also important that a party when comes to know about the fraud, 

before filing any lis it definitely tries to connect every link to prove fraud. In the case in 

hand just fraud has been pleaded without any details and further without any evidence. 

Learned counsel for the respondent has objected that statement of P.W.1 is absolutely 

irrelevant.  

7. Further the objection of learned counsel for the petitioner that mutation does not create a 

title is true only when the transaction has not been proved by the parties and if parties relies 

just on a mutation it certainly does not create or confer right or title but when the event of 

transaction is fully proved and on the basis of that transaction the mutation has been attested 

and proved it certainly creates right and title in favour of the person, in whose favour 

mutation of sale has been attested.  

8. Further the objection of the learned counsel of the petitioner that registered sale deed was 

required has also no force because the Transfer of Property Act, 1882 is applicable on the 

urban area only and not applicable to the rural area of Bahawalpur.  

9. With regard to the objection of learned counsel for the respondent that the suit was not 

competent under section 39 of the Specific Relief Act, 1877, I agree with the learned 

counsel for the respondent that it was not a case for cancellation of document but it was a 

suit for declaration which was to be filed under the relevant provisions of the Specific Relief 

Act, 1877 and even if suit for cancellation of document was competent, then certainly the 

officials of the revenue department who attested the mutation and Province of Punjab were 

the necessary parties who have not been made party to this suit. Further the plaintiff got 

recorded his statement as P.W.2 in rebuttal after the close of the defendant's evidence. In my 

view, the statement of the plaintiff cannot be read as affirmative part of his evidence. If his 

statement is taken off from affirmative evidence, only statement of P.W.1 remains in the 

field, regarding which I have already expressed my opinion that it is absolutely irrelevant in 

this case. In this view of the matter, statement of plaintiff himself is also not helpful for his 

case. On the other hand, respondent-defendant has fully proved the agreement of sale, the 

payment of earnest money and the mutation in question. Further the plaintiff had earlier filed 

a suit (Exh.D-8) for cancellation of agreement to sell Exh.D-1. The judgment and decree 

dismissing the earlier suit are Exh.D-9 and Exh.D-10. Appeal filed in that suit is Exh.D-11 

and the statement of learned counsel for the plaintiff and order of the Court dated 15-1-1997 
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dismissing the appeal as well as the previous suit as withdrawn by the petitioner is Exh.D-

12.  

10. In view of what has been said above, I see no force in this civil revision and dismiss the 

same with costs throughout.  

K.M.Z./A-44/L        Petition dismissed. 

 

2012 MLD 859 

[Lahore] 

Before Amin-ud-Din Khan, J 

CHOLISTAN DEVELOPMENT AUTHORITY---Petitioner 

Versus 

JAMAL KHAN and others---Respondents 
 

Writ Petitions Nos.1523, 1842, 250 of 2007 and 444 and 458 of 2008, decided on 11th July, 

2011. 

 Cholistan Development Authority Act (XIV of 1976)--- 
----Ss. 1(2) & 16(1)---Constitution of Pakistan, Art.199---Constitutional petition---

Determination and demarcation of land---Controversy between the parties was whether the 

land in dispute fell within the administration of Cholistan Development Authority or in the 

Colony area governed by the Secretary (Colonies) Board of Revenue---Board of Revenue 

demarcated the land as colony area which fell under the control of Board of Revenue---

Validity---Petitioners had challenged the decision of Board of Revenue and urged that the 

decision be set aside on the basis of various contradictory reports made by the lower staff of 

the Revenue Department---No one had pointed out any illegality or material defect in the 

impugned decision of Board of Revenue---Reports of the lower staff, which were made at 

various times, could not be termed as 'order'---Board of Revenue had relied on the report and 

consulted the additional record before reaching to the decision---Only the Authority had a 

right to initially allot the land and the final determination was with the government, through 

the Member (Colonies) Board of Revenue---Cholistan Development Authority, in the 

matters of development and allotment of land was subservient to the Board of Revenue---

When Board of Revenue, the Custodian of the land owned by the government, after full 

deliberation and consultation of the record had determined that the land in dispute fell in the 

colony area under administration of Colony Department of the Board of Revenue, there was 

no jurisdictional error or defect in such determination of Board of the Revenue---

Extraordinary constitutional jurisdiction, could not be exercised in favour of the petitioners--

-Constitutional petitions were dismissed.   

Masud Ashraf Sheikh for CDA Petitioner.  

Ahmad Awai for Petitioners Jamal Khan and others.  

Murad Ali Malik, Hafiz Abdul Qayyum, Mumtaz Hussain Bazmi and Malik Mumtaz Akhtar 

Addl.A.G. for Respondents.  

Dates of hearing: 8th and 11th July, 2011. 

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---By this single judgment I intend to dispose of Writ Petitions 

Nos.1523, 1842, 250 of 2007 and Writ Petitions Nos.444 and 458 of 2008 as common 

question of law and facts are involved in all these matters. 
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 2. In this final round of litigation this phase started when the august Supreme Court of 

Pakistan vide order dated 17-4-1996 passed in C.P.L.A. No.1276-L-1995 filed against the 

judgment dated 29-5-1995 passed in I.C.A. No.16 of 1995 titled Muhammad Ramzan and 

others v. the Member (Colonies) Board of Revenue, Punjab Lahore sent the matter to the 

respondents authority to carry out demarcation. The operative part of the order is as under:--  

"It also appears that the demarcation relied upon by the counsel for Cholistan Development 

Authority was not carried out in the presence of the petitioners. In the circumstances, we 

dispose of this petition with the direction that respondent authorities shall carry out fresh 

demarcation of the land in dispute in the presence of the petitioners to find out whether it 

falls within the colony area or Cholistan area. Needless to observe that after the fresh 

demarcation the petitioner may apply to the relevant authorities for allotment/regularization 

of possession and their applications shall be decided in accordance with law". 

3. The case of Muhammad Ramzan and others before the Board of Revenue was that they 

have made the land cultivable. They are also trespassers and unauthorized occupant since 

1976. The real controversy between the parties was whether the land in dispute falls within 

the administration of Cholistan Development Authority or in the colony area governed by 

the Secretary (Colonies) Board of Revenue Punjab, Lahore. The august Supreme Court of 

Pakistan ordered the authority to resolve this issue. After the orders of august Supreme 

Court of Pakistan through the impugned decision by the Full Board of Revenue on 15-4-

2006 it was demarcated that whole of the land of Chak No.140-A is colony area and falls 

under the control of Board of Revenue, whereas the stand of Cholistan Development 

Authority is that Chak No.140-A has two parts, one is Chak No.140-A consisting of 1710 

acres, whereas Chak No.140/A northern consisting of 1610 acres. This 1610 acres land is in 

dispute. After the orders of august Supreme Court of Pakistan a detailed inquiry by the 

lower staff of the Board of Revenue after associating the parties was conducted. On the basis 

of inquiry report Full Board has decided that whole the area fall within the territory of Chak 

No.140-A. The disputed land 1610 acres also falls in this Chak and is under the 

administration of Member (Colonies) Board of Revenue Punjab, Lahore. This determination 

and demarcation of land through order dated 15-4-2006 by the Full Board of Revenue is 

under challenge in Writ Petition No.1523 of 2007 filed by the Cholistan Development 

Authority against the Full Board of Revenue and Jamal Din etc. against Full Board of 

Revenue in Writ Petition No.1842 of 2007. Whereas other three Writ Petitions Nos. 250 of 

2007, 444 and 458 of 2008 have been filed by the petitioners with the prayer that 

respondents Nos.1 to 3 of these writ petitions be directed to finalize the matter and grant 

proprietary rights to the petitioners. Whereas in other two writ petitions referred (supra) 

decision of the Full Board of Revenue dated 15-4-2006 has been challenged and against the 

order dated 15-4-2006 one review was filed by the Cholistan Development Authority and 

other review was filed by Jamal etc., both the review petitions were dismissed by the Board 

of Revenue Punjab on 12-6-2007. 

4. Learned counsel for the respondents have raised some preliminary objections that the 

Cholistan Development Authority has been established through the Cholistan Development 

Authority Act No.XIV of 1976. This being subservient department of Board of Revenue has 

no authority to challenge the decision of the Full Board of Revenue. Further that writ 

petitioners of Writ Petition No.1842 of 2007 to whom the land has been allotted in the year 

2002 and matter was sent to the Full Board of Revenue by the august Supreme Court of 

Pakistan on 17-4-1996 therefore, they have no right to challenge the decision of Full Board 
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of Revenue. Another important feature to be noted here that during the pendency of writ 

petitions, in Writ Petition No.1842 of 2007 on 14-5-2008 with the concurrence of the parties 

Local Commission was appointed District Judge Rahimyarkhan to submit report in this 

Court. The order dated 14-5-2008 is re-produced for ready reference as under:-- 

  

"14-5-2008 Mr.M.Sohail Iftikhar, Advocate.  

Mr.Ahmad Awais, Advocate.  

Sh.Masud Ashraf, Advocate.  

Mr.Ahmad Mansoor Chishti, Advocate  

Hafiz Muhammad Abdul Qayyum, Advocate.  

Mr.Abdul Khaliq Sadozai, Mr.Naveed Chaudhary, A.A.-G. with Muhammad Arshad 

Gopang DDO® with Gayyur Abbas, Naib Tehsildar and Shabbir Ahmad Colony Clerk 

Liaqatpur.  

With the concurrence of all the learned counsel the learned District Judge Rahimyarkhan is 

appointed as a Local Commission to determine the following questions:- 

  

(i) Whether Chak No.140-A (Northern) Tehsil Liaqatpur falls under the colony area or it is 

situated within the area of Cholistan Development Authority ;  

(ii) Whether Chak No.140-A Abbasia) and Chak No.140 (northern) are two different chaks 

or one of the same;  

(iii) Whether area of Chak No.140-A Northern measuring 1606 acre falls within the area of 

Cholistan Development Authority;  

(iv) Whether the area of Chak No.140-A measuring 1706 acre falls within the limits of 

colony area.  

(2) The learned District Judge-Local Commission will also examine the revenue record as 

well as the record of Cholistan Development Authority and Irrigation Department with the 

help of their representatives as well as decision given by the Board of Revenue at different 

occasions in pursuance of the direction of Hon'ble Supreme Court. He is also authorized to 

examine the previous judgment passed by this court as well as the superior courts .Learned 

local commission will also record the evidence of the parties, if deem necessary for coming 

to definite conclusion. The revenue Department as well as Cholistan Development Authority 

is directed to extend him full cooperation. 

 (3) The office is directed to send a copy of this writ petition along with all the annexures to 

the learned District Judge, Rahimyar-Khan.  

(4) The fee of the local commission will be Rs. 50,000 to be paid by the private parties in 

equal shares through the Revenue Department as well as through Cholistan Development 

Authority within a period of two weeks. The report should be submitted within a period of 

two months of the receipt of this order.  

Re-list on 9-9-2008"  

5. Learned counsel for Cholistan Development Authority advanced very lengthy arguments. 

The main emphasise of his arguments is on the various reports submitted by the lower staff 

to the Board of Revenue. He has tried to make up his case on the basis of those reports wrote 

by the Patwari to the high officials of the district which were in various times submitted 

before the Board of Revenue. Further he has contended that the report of commission cannot 

be relied upon. Further he has referred some minutes of the meeting held on 15-6-1999 and 

prayed that in accordance with these minutes Chak No.140-A (Northern) falls under the 
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administration of Cholistan Development Authority. Further contended that the report which 

has been referred by the Full Board of Revenue has already lost its value.  

6. Learned counsel appearing on behalf of Jamal etc. has also challenged the decision of 

demarcation of Full Board of Revenue and he stated that full inquiry was not conducted by 

the board before the determination. He further stated that he has not been given right to lead 

evidence and also no opportunity of cross-examination was given. In review he stated that 

board has not heard the petitioner on merits, therefore, the demarcation order passed by the 

Full Board of Revenue is without jurisdiction. Further states that there is no fault on behalf 

of the petitioners. They have been allotted land by the department of the Govt. Further states 

that the report submitted by the Commission has no value as the commission never appeared 

before this Court to prove his report. He has prayed that matter be remanded to the Board of 

Revenue for re-determination. 

7. On the other hand, learned counsel for the respondents as well as Mr.Naveed Khalil 

Chaudhary, A.A.-G. appearing on behalf of Govt. of Punjab while adopting the preliminary 

objections further submitted that the petitioners have absolutely no right to challenge the 

determination of the Full Board of Revenue. The learned A.A.-G. submits that the Cholistan 

Development Authority is subservient to the Board of Revenue; they cannot transfer the 

lands of their own to any one. They can just make allotment and refer the matter for transfer 

of proprietary rights or final decision to the Colony Department Board of Revenue Punjab, 

Lahore. Board of Revenue is actual custodian of the property which is lying in the colony 

area or even in the Cholistan area. The transfer of rights can be granted only by the Colony 

Department of Board of Revenue Further that during the pendency of the process of decision 

of character of land, the land has been dishonestly allotted by the Cholistan Development 

Authority to the petitioners of Writ Petition No. 1842 of 2007, therefore, they have no right 

to challenge the decision of the Board.  

8. I have heard the arguments of the learned counsel the parties at length and have perused 

the record.  

9. I have noticed that the objections raised by the petitioners side are not even with regard to 

the roots of the case but the same are very frivolous in nature as the counsel for the 

petitioners who has challenged the Full Board of Revenue decision wants that the decision 

be set aside on the basis of various contradictory reports made by the lower staff of the 

revenue department. No one has pointed out any illegality or material defect in the 

impugned decision of Full Board of Revenue dated 15-4-2006. The reports of the lower staff 

cannot be termed as order. The contention of the learned counsel for Cholistan Development 

Authority that in the presence of one report the other report cannot be relied upon which is 

misconceived. It is not an order that after setting aside first order the second order be passed. 

These are just report of the lower staff which were made in various times. The Board of 

Revenue has relied the report and consulted the additional record before the Board of 

Revenue to reach to its conclusion. In this constitutional jurisdiction I am trying to refrain 

myself from indulging in the factual controversy, although the record of these two writ 

petitions is very voluminous and the arguments with regard to the factual controversy were 

also very long as full two days were consumed, I have heard the arguments of the learned 

counsel for the parties as they were inclined to argue each and every factual point before this 

court also. Though I have heard the arguments of the learned counsel for the parties on 

factual point also but there is no need to discuss all the points as they are not required to be 

discussed in issuance or otherwise of writ of mandamus by this court. The arguments of the 
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learned counsel for the petitioners in Writ Petition No.1842 of 2007 with regard to the 

recording of evidence or giving opportunity for cross-examination and for non-hearing of 

the review filed before the Board of Revenue on merit which were also maintainable. Before 

coming to the legal position, I have noticed that after the orders of this court the learned 

District Judge, Rahimyarkhan for preparing the report with regard to the four questions 

referred to him, I have noticed that all the contesting parties have appeared before him and 

also filed documents in their respective claim, which are not less than 500 in numbers. They 

have also submitted written submission in detail before the Local Commission. As per 

findings of the Local Commission and his report dated 30-3-2008, the Local Commission on 

Question No.2 reported in para No.18 of his report which is as under:--  

"In view of the above facts and discussion, I am of the considered view that there is only one 

Chak No.140-A (Abbasia) which consists upon the total land measuring 3316 acres which 

includes the undisputed land 1706 acres and disputed land of 1606 acres. There is no chak 

under the name of 140-A (Northern) Sadiqia Canal System as it existed on 1-1-1950 and 

outside the irrigation boundary of the Chaks in the attached schedule."  

10. I am not going to critically examine on the touchstone of the objections of the counsel 

for the petitioners and scrutinize the report of the Local Commission. In my view the 

reference of the matter to the Local Commission was not necessary. Now the learned Local 

Commission has put his full labour in preparing the report and the learned counsel for the 

parties have joined him and report is in accordance with the existing reality at the spot and 

this report also strengthened the findings of the Full Board of Revenue's decision dated 15-

4-2006. After submission of report the Local Commission was transferred to Rawalpindi 

from Rahimyarkhan and twice came to this court but his statement could not be recorded. 

Even otherwise there was no necessity in the eventuality of the above referred circumstances 

to record his statement. There is no denial that this report has not been submitted by the 

Local Commission appointed by this court .The labour put by the Local Commission is 

appreciable. Only Jamal etc., have filed objection to the report, no other person has filed 

objection on the report.  

11. Now I come to the legal points. The Cholistan Development Authority was created 

under Cholistan Development Authority Act No.XIV of 1976. The purpose of this act has 

been given in the preamble. The purpose is only to speedy development and better 

administration of Cholistan Area of Bahawalpur Division. In accordance with sub-section 

(2) of section 1 of Cholistan Development Authority Act, 1976 Act No.XVI of 1976, it shall 

extend to such area as may be notified as Cholistan area by the Govt. The notification of the 

boundary of Cholistan is available as Annexure-B on the file. It is very strange that the 

notification for the boundaries of Cholistan Area was prepared on 14-11-1977 but was 

published vide No.7339-77/3730-CII on 3-3-1988. Admittedly Chak No.140-A does not fall 

within the area notified as Cholistan area. The ingredient which was required by the 

Cholistan Development Authority to prove that this impugned area has been notified as 

Cholistan Area, the Cholistan Development Authority failed to prove. The objection raised 

by the learned counsel for the respondents that Cholistan Development Authority cannot file 

the writ petition against the decision of Full Board of Revenue in accordance with the 

provisions of Clause (i) of subsection (1) of section 16 of Cholistan Development Authority 

Act No. XIV of 1976 as under:-- 

  



 

(79) 

 

With approval of the Government grant land to any person on any condition it thinks fit and 

for this purpose issue a statement or statements of conditions on which the authority is 

willing to grant land;  

12. As only the authority has just a right to initially allot the land and the final determination 

is with the Govt. through the Member (Colonies) Board of Revenue Punjab, Lahore. In this 

way Cholistan Development Authority in the matters of development and allotment of land 

is subservient to the Board of Revenue, Lahore. When Full Board of Revenue is the 

custodian of the land owned by the Govt. of Punjab, after full deliberation and consultation 

of the record has determined that the land in dispute falls in the area of colony area under 

administration of the colony department of the Board of Revenue Punjab Lahore. Learned 

counsel for the petitioners has failed to point out any jurisdictional error or defect in 

determination of Board of Revenue.  

In the light of what has been discussed above, I am not inclined to exercise my extraordinary 

constitutional jurisdiction in favour of the petitioners of Writ Petitions Nos.1523 of 2007 

and 1842 of 2007, therefore both these writ petitions stands dismissed.  

In Writ Petitions Nos. 250 of 2007, Writ Petition No. 444 of 2008 and Writ Petition No.458 

of 2008 the prayer of the petitioners is that respondent No.1 be directed to finalize the matter 

of grant of proprietary rights of the petitioners when two writ petitions (supra) have been 

dismissed, the Writ Petition No. 250 of 2007, Writ Petition No.444 of 2008 and Writ 

Petition No. 458 of 2008 are disposed of with the directions to respondents Nos. 1 to 3 to 

process the matter for finalization of proprietary rights in favour of the petitioners. 

As the writ petitioners of Writ Petition No.1842 of 2007 claim allotment from the Cholistan 

Development Authority, the Board of Revenue Punjab, Lahore may also consider their cases 

purely on merits and if Cholistan Development Authority has already allotted the land to 

them on merits then their cases must be considered by the Board of Revenue.  

H.B.T./C-11/L Order accordingly. 

 

2012 MLD 941 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. JANNOO MAI and others---Petitioner 

Versus 

SHAMASUDIN and others---Respondents 
 

Civil Revision No.75 of 1997/BWP, heard on 3rd October, 2011. 

 (a) Specific Relief Act (I of 1877)---  
----S. 42---Suit for declaration of title over land---Suit of plaintiff was dismissed by Trial 

Court, but was decreed in favour of the plaintiff by the Appellate Court---Validity---

Plaintiffs had challenged entries of revenue record and had not challenged specific mutation, 

registered sale deeds or specific entries of the revenue record; and had only prayed for 

declaration of title over the land---Plaintiffs had challenged the validity of record of rights 

and entries therein, after a period of almost hundred years and the suit was time-barred---

Claim of adverse possession of the defendants over suit land was not fatal enough to have 

the suit decreed against them on the basis of such claim---Oral assertion against a right, 

when made, was not binding upon the party making such assertion---Admission against the 

record was not binding on the party admitting such facts against the record---Objection of 
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the plaintiffs that the defendants had not proved as to how the name of the defendants/ 

predecessors came in the jamabandi as owner---Defendants were not obliged to show after 

100 years that how the name of their predecessors came in the jamabandi---Plaintiffs under 

law were bound to prove that the name of the predecessor of the defendants had been 

wrongly entered into the jamabandi, which they had failed to do---Plaintiffs had not proved 

their case and could not take benefit of the weakness of the defendants---High Court set 

aside order of Appellate Court and dismissed the suit---Revision was allowed, accordingly. 

  

(b) Evidence---  
---Oral assertion against a right, when made, was not binding upon the party making such 

assertion---Admission against the record was not binding on the party admitting such facts 

against the record. 

Muhammad Asghar Khan for Petitioner.  

Raja Muhammad Sohail Iftikhar and Mumtaz Mustafa for Respondnets.  

Date of hearing: 3rd October, 2011. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners have challenged the 

judgment and decree dated 19-2-1997 passed by the learned District Judge, Rahim Yar Khan 

whereby the appeal filed by the respondent/plaintiff was accepted and the judgment and 

decree dated 10-4-1996 passed by the learned Civil Judge, Rahimyarkhan dismissing the suit 

of the plaintiffs/respondents was set aside and the suit was decreed. 

 2. Brief facts of the case are that on 13-6-1993 the respondents/plaintiffs filed a suit for 

declaration praying therein that they are owners in possession of suit land described in the 

head note of the plaint. They are also owners of the shares mentioned in the Jamanbandi of 

the ownership of defendants Nos.1 to 3, Allah Wasaya and Sher Muhammad deceased. They 

also alleged that in the Register Haqdaranzamin the names of defendants have been wrongly 

mentioned which are liable to be corrected. 

 3. The defendants appeared in the court and contested the suit. The learned trial court after 

framing of issues invited the parties to produce their respective evidence. Both the parties 

produced their respective evidence. The learned trial court vide judgment and decree dated 

10-4-1996 dismissed the suit. They filed an appeal which was accepted by the learned 

District Judge vide judgment and decree dated 19-2-1997, hence this civil revision. 

 4. Learned counsel for the petitioners/defendants states that the plaintiffs/respondents have 

not challenged any mutation nor they have challenged the entries of Jamanbandi. Further 

one of the plaintiffs in his statement as P.W.1 stated that they came to know about the fact 

that in the Jamanbandi for the year, 1904, the name of the defendants have been mentioned 

as owner. Learned counsel for the petitioners states that on this assertion of the plaintiffs, the 

suit cannot be decreed. Further states that the documentary evidence produced by the 

plaintiffs/respondents does not favour them and is not sufficient to prove their case. Further 

states that they have produced volumness evidence to establish their case. Learned counsel 

for the petitioners states that the defendants have produced Exh.D-6 copy of Mutation 

No.153 attested on 20-2-1932, it is an inheritance mutation of the suit land, wherein Budhu 

son of Khanan died and his son Pir Bux was given land in inheritance. Further states that 

Shamas Din purchased one part of the suit property through registered sale-deed dated 16-5-

1985 and on the basis of this sale deed Mutation No.3008 was sanctioned on 15-11-1985 on 



 

(81) 

 

behalf of Kamal Khatoon in favour of Shamas Din, copy of mutation Exh.D-18. Further this 

mutation was incorporated in Exh.D-33. The said Kamal Khatoon is grand daughter of 

Bhudu and daughter of Amir Bux and sister of Khan Muhammad etc. Further states that till 

the time the plaintiffs have not challenged the registered sale deed, they cannot challenge the 

revenue record as well as mutation which was sanctioned on the basis of registered sale 

deed. Further that suit was flied in the year 1993, whereas the petitioners themselves 

purchased the land from one of the legal heirs of Bhudu in the year 1985, therefore, the suit 

was clearly time barred. 

 5. C.M.No. 323 of 2006 has been filed under section 151 and under Order VI Rule 17, 

C.P.C. read with Order XLI, Rule 33, C.P.C. I believe that already record available with the 

file is sufficient to determine the lis, therefore, there is no need to go into the merit of this 

petition, therefore, I dispose of the same accordingly. 

 6. Learned counsel for the petitioners further submits that Exh.P-2 which is Jamanbandi for 

the year 1979 which was produced by the plaintiffs themselves. It clearly shows that Khaira 

was having two sons one was Daya Samara and the other was Dadu. He states that the 

defendants/petitioners are descendant of said Dadu, whereas the plaintiffs are decendant of 

Daya Samara. Learned counsel further submits that Exh.D-19 is Mutation No.84 attested on 

10-11-1904, whereas it is clearly written on the back of this mutation. This mutation has 

been implemented in the revenue record on 14-12-1904. 

 7. On the other hand, learned counsel for the plaintiffs/respondents states that both the 

parties belong to Daya caste and it has not been denied by other defendants. Further states 

that against the pleadings no evidence can be produced. Further states that DW.1 has not 

stated the Shajra Nasib. Now the petitioners want to produce through C.M.No.323 of 2006. 

Further that defendants/petitioners have claimed adverse possession in their written 

statement which is contradictory to other claims. Further states that defendants have not 

proved that how the name of Bhudu came in the Jamanbandi, Exh.D-4 for the year 1933-34. 

Further states that pedigree-table produced by the defendants has not proved their case, 

therefore, the learned first appellate court has rightly granted a decree in favour of the 

respondents. 

 8. I have heard the arguments of the learned counsel for the parties and have perused the 

record. 

 9. The plaintiffs have challenged the entries of revenue record. They have not challenged 

the specific mutations, registered sale deed or specific entries of the revenue record. They 

have simply prayed for declaration. Further that they have stated that the ownership 

mentioned against the names of the defendants in the Jamanbandi are wrong and that 

property is also in the ownership of the plaintiffs/respondents. After a period of 100 years, 

the plaintiffs/respondents have challenged the validity of the record of rights and entries 

therein. It was the case in which the plaintiffs have not proved their case. They cannot take 

the benefit of weakness of other party. They are bound under the law clearly and specifically 

to plead and then prove their case with unrebuttal, cogent and reliable evidence which they 

failed to produce the same. The registered sale deed has not been challenged. The outcome 

of which are that, mutations those have also not been challenged specifically which were 

required under the law to be challenged and further no evidence confidence inspiring has 

been produced by the plaintiffs/respondents, those mutations cannot be disturbed. Therefore, 

they have miserable failed to prove their case. The case was filed after 100 years of the 
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alleged entries in the revenue record, which was clearly time barred. The first appellate court 

has failed to exercise its jurisdiction vested to it under the law. 

 10. The claim of adverse possession of the defendants/petitioners is not fatal enough to 

them to decree the suit on the basis of this claim. Even otherwise, when an oral assertion 

against the right has been made that is not even binding upon a party who makes that 

assertion. It is well settled law that even an admission against the record is also not binding 

on the parties admitting the facts against the record. The objection of the learned counsel for 

the plaintiffs/respondents that defendants have not proved that how the name of Bhudu came 

in the Jamanbandi as an owner. It was not duty of the defendants to show after 100 years 

that how the names of their predecessors came in the Jamanbandi. The plaintiffs 

/respondents under the law were bound to prove that the name of Bhudhu has been wrongly 

entered in the Jamanbandi for which they have failed to prove. The findings of first appellate 

court are result of mis-reading and non-reading of evidence available on the record, whereas 

the findings recorded by the learned trial court are well reasoned and sustainable under the 

law. 

 In the light of what has been discussed above, I allow this civil revision, set aside the 

judgment and decree dated 19-2-1997 and dismiss the suit with costs throughout. 

 K.M.Z./J-4/L         Revision allowed. 

 

2012 MLD 1300 

[Lahore] 

Before Amin-ud-Din Khan, J 

ALLAH DIWAYA and others---Petitioner 

Versus 

Mst. SUKAH KHATOON and others---Respondents 
 

Civil Revision No.746 and Regular Second Appeal No.5 of 2001, decided on 30th 

November, 2011.  

(a) Punjab Pre-emption Act (IX of 1991)---  
----S.6---Superior right of pre-emption qua vendee---Proof---Pre-emptor would be bound to 

prove such right at three stages i.e. at time of sale, filing of suit and passing of decree---Pre-

emptor could not get pre-emption decree, if there was any loophole in evidence.  

(b) Punjab Pre-emption Act (IX of 1991)---  
----S. 6(a)---West Pakistan Land Revenue Act (XVII of 1967), S. 42---Civil Procedure Code 

(V of 1908), O. XVIII, Rr. 1 & 2---Pre-emption suit---Superior right of pre-emption---Proof-

--Scope---Plaintiff claimed to be owner in estate on basis of gift mutation sanctioned in his 

favour---Proof---Onus to prove superior right of pre-emption would lie on plaintiff---

Plaintiff in affirmative evidence had neither examined himself nor produced any witness to 

prove his such right, but got exhibited in statement of his counsel copy of Jamabandi and 

copy of gift mutation issued by Patwari from Parth-Patwar---Such copy of gift mutation per 

se would not be admissible in evidence---Such copy of gift mutation, though got exhibited in 

statement of plaintiff's counsel, would have no evidentiary value and plaintiff on its basis 

could not be granted any right---Statements of plaintiff and his witnesses recorded after 

close of evidence of defendant could not be read in affirmative evidence, rather same would 

only be read in rebuttal evidence---Plaintiff had failed to prove his superior right of pre-
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emption qua defendant at time of sale, filing of suit and decree---Suit was dismissed, in 

circumstances. 

 (c) West Pakistan Land Revenue Act (XVII of 1967)---  
----S. 42---Partt-Patwar---Copy of mutation issued by Patwari from Parth-Patwar---

Evidentiary value---Such copy would not be admissible in evidence---Partt Patwar even if 

got exhibited in statement of plaintiff's counsel, would have no evidentiary value and 

plaintiff on its basis could not be granted any right. 

(d) Civil Procedure Code (V of 1908)---  
----Ss. 96, 100 & 115---Appeal/revision---Maintainability---Right of appeal being 

substantive right would be determined from the date of filing of the lis---Party having a right 

of appeal on basis of jurisdictional value of subject matter of suit could not file revision 

petition, which, if filed, would be incompetent---Principles. 

 Mian Muhammad Bashir and Ch. Manzoor Ahmad for Petitioners.  

Mrs. Samina Qureshi for Respondent. 

Date of hearing: 30th November, 2011. 

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---By this single judgment I intend to dispose of the above 

captioned Civil Revision and Regular Second Appeal, as a common question of facts and 

law is involved in the impugned judgment and decree dated 14-9-2001 passed by the Addl: 

District Judge, Ahmadpur East, District Bahawalpur. 

 2. Though the Civil Revision and Regular Second Appeal, the judgment and decree dated 

14-9-2001 passed by the Addl: District Judge, Ahmadpur East has been challenged, whereby 

the appeal filed by the judgments debtors was partially accepted and judgment and decree 

dated 19-10-1995 passed by the Civil Judge 1st Class, Ahmadpur East fully decreeing the 

suit, was modified. 

 3. The facts are that the petitioners of Civil Revision filed a suit to pre-empt the sale of land 

in favour of respondents through Mutation No.867 sanctioned on 18-12-1974 with regard to 

the suit land fully described in the head note of the plaint. The suit was filed on the basis that 

the plaintiffs are owner in the estate. The issues were framed on 26-4-1976. In the 

affirmative evidence the plaintiffs produced copy of Jamabandi with regard to Khata No.4/4 

of Mouza Beet Ahmad for the year 1970-1971 as Exh.P-1 and copy of Mutation No.888 

(Partt-Patwar) for gift sanctioned on 17-5-1974 by Budhan Khan son of Ahmad Khan in 

favour of Ghulam Sarwar Khan, Allah Wasaya Khan, Ghulam Nabi Khan, Khan 

Muhammad and Ali Gohar (sons of Budhan Khan). Their counsel made a statement on 6-7-

1977 that he will get recorded the statement of plaintiff in affirmative as well as rebuttal 

evidence after recording of evidence of the defendants. On 21-5-1979 the suit was fixed for 

the evidence of defendants. The record reveals that the statement of compromise of Mst. 

Sukhan was recorded but defendant No.5, namely, Ghulam Farid refused to thumb mark the 

alleged statement of compromise. The counsel who was appearing on behalf of the 

defendants, requested the court that he be permitted to withdraw his power of attorney, as 

the defendants have shown no confidence upon him. The permission was granted and the 

counsel withdrew his power of attorney. The defendants were asked to produce their 

evidence on the same day but they failed, so their right to produce the evidence was closed 

and suit was decreed on the basis of available documentary evidence of the plaintiffs in 

shape of Exh.P-1 and Exh.P-2 on the record. The defendants filed an appeal which was 
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dismissed by the first appellate court on 7-10-1979. The Regular Second Appeal No.57 of 

1979 was filed before this Court, which was accepted on 23-6-1993 and case was remanded 

to the trial court with the direction to record the evidence and then decide the case on merits. 

After remand of case, the defendants produced their oral evidence in shape of DW-1 and 

DW-2 on 7-11-1993 and produced their documentary evidence from Exh.D-1 to Exh.D-8 on 

17-5-1994 and from Exh.D-9 to Exh.D-11 on 30-7-1995. Thereafter the petitioners-plaintiffs 

got recorded the statement of P.W.1 (Ghulam Muhammad) on 15-6-1995 and of P.W.2 

(Allah Bakhsh) on 5-1-1995. The plaintiffs further produced documentary evidence from 

Exh. P-3 to Exh.P-16. The trial court vide judgment and decree dated 19-10-1995 decreed 

the suit holding therein that through Exh.D-11 Mst. Sahib Khatoon and Karam Khatoon 

cannot defend the suit for pre-emption and that Mst. Sukhan has not rebutted her statement 

recorded on 21-5-1979. It was also held by the trial court that Mst. Sukhan has admitted the 

right of pre-emption of plaintiffs. 

 Being aggrieved by the said judgment and decree, the appeal was filed before the first 

appellate court. Vide judgment and decree dated 14-9-2001 the first appellate court accepted 

the appeal to the extent of Mst. Sahib Khatoon and Karam Khatoon and dismissed the suit to 

their extent, whereas to the extent of Mst. Sukhan, decree granted by the trial court was 

maintained. 

  Now, the pre-emptors have filed Civil Revision mentioned above against the acceptance of 

appeal to the extent of Mst. Sahib Khatoon and Karam Khatoon, and Mst. Sukhan has filed 

Regular Second Appeal titled above. 

 4. Learned counsel for the petitioners-plaintiffs argued that against their superior right of 

pre-emption, the defendants have denied their right but have not asserted that on what basis 

they are having the right of pre-emption; that Exh.D-11 does not give any right to the 

defendants as this document has been prepared in violation of Para 7-30 and 7-44 F of Land 

Record Manual, therefore, no rights can be claimed by the respondents-defendants Mst. 

Sahib Khatoon and Karam Khatoon through this document, hence, Mst. Sukhan Khatoon 

also cannot defend the suit on the basis of rule of "Sinker" as she has joined with her in the 

impugned sale the two ladies who are having no right of preemption, therefore, they failed to 

rebut the superior right of pre-emption claimed by the petitioners-plaintiffs; that the decree 

granted by the trial court be restored and the judgment and decree modified by the first 

appellate court dated 14-9-2001 be set aside. 

 5. On the other hand, learned counsel for the respondents in the Civil Revision as well as 

the appellant in the Regular Second Appeal contended that the alleged statement of Mst. 

Sukhan recorded by the trial court on 21-5-1979 relied by the first appellate court while 

modifying the decree, is against the law as the proceedings dated 21-5-1979 show that it is 

not proved on the record that whether this statement was recorded with the consent of Mst. 

Sukhan rather she has denied from the recording of her statement, therefore, the counsel 

who was representing the defendants including Mst. Sukhan withdrew his power of attorney 

and this statement if presumed to be of Mst. Sukhan was valueless, as after the remand the 

courts were bound to decide the suit on the basis of available evidence and the decree 

against Mst. Sukhan could not have been passed on the basis of alleged statement dated 21-

5-1979. It has been further contended that none of the parties to Exh.D-11 has challenged 

that document or rights inserted in the revenue record while making correction through 

Exh.D-11, therefore, the petitioners-plaintiffs have no right to challenge the validity of that 
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document and insertion of right of Mst. Sahib Khatoon and Karam Khatoon in the revenue 

record. 

 6. I have heard the learned counsel for the parties at full length and also gone through the 

original record available with the Regular Second Appeal. 

 7. The plaintiffs were bound to prove their case of superior right of pre-emption qua the 

vendees at three stages i.e. at the time of alleged sale, at the time of filing of the suit and at 

the time of the decree. I have noticed that the petitioners-plaintiffs only produced Exh.P-1 

and Exh.P-2 in their affirmative evidence. Neither anyone from the plaintiffs nor any 

witness was produced in their affirmative evidence to prove the superior right of pre-

emption. Even otherwise, it is a weak right till the time the plaintiff proves his superior right 

of pre-emption and he cannot get a decree for pre-emption if there is any loophole in the 

evidence. The plaintiffs as well as none of their witnesses appeared in their affirmative 

evidence, therefore, the statements of witnesses as well as of the plaintiffs recorded after the 

close of evidence of the defendants-vendees cannot be read in their affirmative evidence. It 

can only be read in the rebuttal evidence. The issue No.1 was with regard to the superior 

right of pre-emption of the plaintiffs, the onus of which was on the plaintiffs. In the 

affirmative evidence only a Jamabandi for the year 1970-1971 (Exh.P-1) is available that too 

regard to Khata No.4/4 of Mouza Beet Ahmad and further the Mutation No.888 that too is a 

copy from the Partt-Patwar. The copy of the mutation issued by the Patwari from the Partt-

Patwar is not per se admissible and through this mutation Ghulam Sarwar etc,. sons of 

Budhan, have claimed to be the owner in the estate on the basis of this mutation. This 

mutation was got exhibited in the statement of counsel for the plaintiffs, even then this 

document has no evidentiary value and on the basis of this document the plaintiffs cannot be 

granted any right. 

8. I have further noticed that the first appellate court fell in error while relying upon the 

alleged statement of Mst. Sukhan got recorded on 21-5-1979. The proceedings of 21-5-1979 

are on the file which clearly reflect that Mst. Sukhan never admitted her statement of 

compromise as recorded by the trial court and further that Ghulam Farid, one of the co-

defendants, refused to thumb marked this statement. The counsel who was representing the 

defendants at that time withdrew his power of attorney with the permission of court and 

even the trial court has not decreed the suit on the basis of that statement. While decreeing 

the suit vide judgment and decree dated 19-10-1995 the trial court was not competent to 

decree the suit against Mst. Sukhan on the basis of her alleged statement recorded by the 

trial court on 21-5-1979, when on the same day the alleged statement of Mst. Sukhan 

became disputed which is visible from the proceedings of the case. Further, Mst. Sukhan 

was not bound to appear again before the trial court to rebut or deny from that statement. 

Therefore, both the courts below fell in error while relying upon her alleged statement 

recorded on 21-5-1979 before the trial court. The findings recorded by both the courts below 

are not sustainable, as the plaintiffs failed to prove their superior right of pre-emption 

against the vendees, therefore, the findings on issue No.1 recorded by the courts below 

against the vendees are set aside. 

 9. The petitioners have filed civil revision by mentioning the value of the suit property as 

Rs.24,000 for the purpose of jurisdiction. Admittedly the suit was filed in the year 1975 and 

it is settled that as the right of appeal is substantive right which is to be determined from the 

date of filing of the lis. No doubt the right of filing of second appeal was available on the 

jurisdictional value of Rs.24,000 in the year 1975, therefore, this civil revision could not 
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have been filed by the petitioners when Mst. Sukhan who is also party to the litigation, has 

filed Regular Second Appeal. Even today the petitioners have not bothered to pray for the 

conversion of this civil revision into the appeal. I am of the considered view that when the 

right of appeal is available to a party, it cannot file a civil revision, and that, on the basis of 

jurisdictional value admitted between the parties it was Rs.24,000 and suit was filed in the 

year 1975, therefore, the right to file the appeal was available with the petitioners which they 

have not filed the same. When a right of filing of appeal was available with the petitioners, 

the civil revision was not competent. 

 10. So far as Exh.D-11 is concerned. I am not inclined to go into the technicalities as 

highlighted by the petitioners and noticed by the trial court. If for the sake of argument this 

was a valid objection in the light of Paras Nos.7.30 and 7.44 F of Land Record Manual, this 

was available to the parties to the said document or the person whose rights have been 

determined through this document. The plaintiffs have no right to challenge this document 

or its validity. The first appellate court rightly dismissed the suit to the extent of Mst. Sahib 

Khatoon and Karam Khatoon. 

 11. In the light of what has been discussed above, the petitioners-plaintiffs failed to prove 

their superior right of pre-emption qua the vendees at three stages i.e. at the time of sale, at 

the time of filing of suit and at the time of decree. The statement of Mst. Sukhan got 

recorded on 21-5-1979 relied by the courts below, has no adverse effect against the rights of 

Mst. Sukhan and on the basis of said statement, no decree of pre-emption can be granted 

against her. In this view of the matter, the Civil Revision is dismissed being incompetent as 

learned counsel for the petitioners failed to show any defect in the findings of first appellate 

court recorded against them. The Regular Second Appeal filed by Mst. Sukhan is allowed 

and the judgments and decrees of both the courts below against the appellant are set aside. 

Resultantly, the suit filed by the petitioners-plaintiffs shall stand dismissed.  

S.A.K./A-85/L        Order accordingly. 

 

2012 MLD 1308 

[Lahore] 

Before Amin-ud-Din Khan, J 

ELAHI BAKHSH and others---Petitioners 

Versus 

AHMAD BAKHSH and others---Respondents 
 

Civil Revision No.423 of 1996, decided on 9th January, 2012. 

 (a) Limitation Act (IX of 1908)--- 
----S. 12(2)---Specific Relief Act (I of 1877) S. 42---Appellate Court, in a suit for 

declaration, dismissed appeal of the defendants against decree of Trial Court, on the ground 

that the same was time-barred---Contention of the defendants was that time period starting 

from the date of making of the application for obtaining certified copies of the orders of 

Trial Court, till the delivery of such copies of the plaintiffs, was to be excluded from the 

computation of the time period for limitation---Validity---When no notice for preparation of 

certified copies was given, the period in which such copies were delivered to the defendants, 

was to be excluded from the computation of time of limitation---Application for delivery of 

certified copies was made on 31-7-1993, and the certified copies were delivered to the 

defendants after about two months---Notice for preparation of certified copies should 
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necessarily have been given by the Copying Agency to the defendants---Said period was to 

be excluded from the computation for the period of limitation.  

  

(b) Islamic Law---  
----Inheritance---Claim of the defendants was that original owner of the suit property had 

four bothers, who died in his lifetime, and his property would be distributed in four shares 

and the son or sons of each of his brother would be entitled to inherit the share which was to 

go to each brother as the original owner if they were alive---Validity---Held, such 

interpretation advanced by the defendants that the nephews were to receive share of their 

father if the latter would have been alive at the time of the death of the original owner was 

not correct.  

 Para 75 of the Mommadan Law by Mulla rel.  

Muhammad Naveed Farhan for Petitioners.  

Nemo for Respondents. 

Date of hearing: 9th January, 2012. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners have challenged the 

judgment and decree dated 1-7-1996 passed by the Addl: District Judge, Bahawalpur, 

whereby the appeal filed by the petitioners was dismissed and the judgment and decree 

dated 28-7-1993 passed by the Civil Judge, Bahawalpur, whereby suit filed by the 

respondents was partially decreed. 

 2. Briefly, the facts as leading to this civil revision are that the respondents-plaintiffs filed a 

suit for declaration challenging therein the mutation of inheritance No.408 attested on 29-3-

1967 of Gumna who died issueless, on the grounds that Allah Wasaya and Faiz Bakhsh are 

sons of Chutta, real brother of Gumna and there were also three other brothers of Gumna, 

namely, Elaho, Bacho and Kalo. Elaho had one son, namely, Gullan. Kalo had also one son, 

namely, Saharo. Bacho had two sons, namely, Azeem Bakhsh and Allah Bakhsh and three 

daughters, namely, Mst. Kundan Mai, Mst. Sahib Khatoon and Mst. Alam. Through the 

inheritance mutation, 1/8th share was given to each of the six nephews and two nieces. 

  The case of plaintiffs was that the daughters of Bacho were not entitled to inherit Gumna 

and that six nephews of Gumna were entitled to inherit equally. In the suit two other 

transactions were also challenged but the suit was partially decreed by the trial court to the 

extent that Mst. Kundan Mai, Mst. Sahib Khatoon were not entitled to inherit Gumna. To the 

extent of other prayer, suit was dismissed. The petitioners-defendants preferred an appeal 

before the first appellate court, which was dismissed. Hence, this civil revision. 

 3. The claim of petitioners-defendants is that as Gumna had four brothers who died in his 

life time, therefore, the property of Gumna will be distributed in four shares and the son or 

sons of his each brother will be entitled to inherit the share which was to go to the each 

brother of Gumna if he was alive. By the scanning of statement of P.W.3 (Allah Ditta), one 

of the plaintiffs, it is clear that all the brothers of Gumna died in his life time. 

  The other point is that the first appellate court has dismissed the appeal on the basis that it 

is time barred. Learned counsel for the petitioners states that the judgment and decree was 

dated 28-7-1993 and application for providing certified copies of judgment and decree was 

filed on 31-7-1993, which were delivered on 12-10-1993. The appeal was filed on 2-11-

1993. Learned counsel states that copies were prepared on 28-9-1993, therefore, the appeal 
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was filed within time prescribed under the law. Further states that the time from the date of 

making application on 31-7-1993 till its delivery was to be excluded from counting of period 

of limitation; that the record shows that copies prepared on 28-9-1993 for which no notice 

was issued to the petitioners; that the first appellate court wrongly counted the time in the 

limitation from 28-9-1993 to 2-11-1993 in the period of limitation. On this point I agree 

with the learned counsel for the petitioners that under section 12(2) of the Limitation Act, 

1908, when no notice for preparation of copies was given, the period when actually the 

copies delivered was to be excluded from the time of limitation. As it is evident from the 

record that application was made on 31-7-1993 and ordinarily the Copying Agency gives a 

proposed period for delivery of copies i.e. near about seven days but in this case the certified 

copies were prepared after about two months of making of application. Therefore, notice for 

preparation of copies was necessary by the Copying Agency to the applicants. The period 

consumed from 31-7-1993 to 28-9-1993 and 12-10-1993 when copies were actually 

delivered, was to be excluded from counting the period of limitation. 

 4. So far as the other point before this Court is concerned, I have noticed that Para 75 of the 

Mohammadan Law by Mulla is clear. The first appellate court has rightly reached to the 

conclusion by dismissing the appeal on this point. The interpretation advanced by the 

learned counsel for the petitioners with regard to Para 75 of the Mohammadan Law by 

Mulla that nephews were to receive share of their father if the latter would have been alive at 

the time of death of Gumna, the propositus, is not correct. I hold that the findings recorded 

by the courts below on this point are correct. Ever otherwise I have noticed that the 

petitioners were defendants in the suit. They have prayed for dismissal of suit in their 

written statement. Now they cannot claim anything in contrary to the pleadings made in 

written statement. The suit was decreed partially in accordance with the prayer of plaintiffs. 

It was no one's prayer before the trial court, the interpretation before the first appellate court 

and this Court, the petitioners-defendants want to advance. I hold that the petitioners cannot 

be permitted to raise this objection against their pleadings. 

 5. In the light of what has been discussed above, I see no force in this civil revision, which 

is dismissed with no order as to costs. 

K.M.Z./E-3/L        Revision dismissed. 

  

2012 M L D 1545 

[Lahore] 

Before Amin-ud-Din Khan, J 

JAM MUHAMMAD ISMAIL and others---Petitioners 

Versus 

JAM BAHAWAL and others---Respondents 
  

Civil Revision No.44 of 1998, heard on 27th October, 2011. 

 (a) Specific Relief Act (I of 1877)--- 
----S. 42---Limitation Act (IX of 1908), S. 3 & Art. 120---Suit for declaration---Limitation--

-Gift of suit land in favour of defendant-widow made in year 1974 by her deceased issueless 

husband challenged after his death in 1983 by plaintiff (his brother) through suit filed on 15-

10-1988---Validity---Deceased never disputed gift in favour of defendant even though 

remained alive nine (9) years thereafter---Nothing was available on record to show that 

deceased had ever claimed to be owner of suit land after making its gift in favour of 
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defendant---Since attestation of gift mutation on 1-6-1974 and its incorporation in 

Jamabandi, defendant was recorded as owner of suit land---Defendant after attesting 

inheritance mutation of deceased and getting his share in land left by deceased had 

transferred same to his sons---Defendant had successfully proved gift, its mutation and 

delivery of possession through revenue record---Previous suit filed by plaintiff for 

administration of property left by deceased and suit filed by plaintiffs son against defendant 

had negated plaintiff's version---Period of limitation to challenge gift mutation, which was 

six years under Art.120 of Limitation Act, 1908, started from date of its attestation---

Plaintiff had filed suit after 14 years of attestation of inheritance mutation of deceased---Suit 

was dismissed to be time barred.  

Muhammad Ali and 25 others v. Hassan Muhammad and 6 others PLD 1994 SC 245 rel. 
 

(b) Limitation Act (IX of 1908)---  
----S. 3---Suit---Limitation---Duty of court---Scope---Primary duty of Trial Court would be 

to see that whether plaintiff's claim was within limitation even in absence of any objection of 

opposite party. 
 

 (c) Islamic Law---  
----Gift---Objection for non-delivery of possession of gifted property to donee---Scope---

Where gift was challenged by donor, then such objection would be relevant---Such objection 

would not be available to a third person---Where donor was husband and donee was his 

wife, then such objection would not be available---Illustration. 
  
(d) Islamic Law---  
----Gift in favour of wife by her husband---Non-delivery of possession of property to wife---

Effect---Possession of husband after such gift would be presumed for donee (his wife)---

Husband, if having collected rent etc., would be presumed to be in possession of property 

gifted by him in favour of his wife.  

Paragraph No.153 of Muhammadan Law by Mulla rel. 
  
(e) West Pakistan Land Revenue Act (XVII of 1967)---  
----S. 42---Mutation of gift---Non-recording of Rappat Roznamcha by Patwari---Validity---

Any discrepancy by Revenue Department and violation of S. 42 of West Pakistan Land 

Revenue Act, 1967 in attestation of such mutation could not be attributed to donee---When 

such mutation was entered by Patwari and he had mentioned in detail event of gift in its 

column 14, then non-recording of such Rappat would not be fatal. 
  
(f) Pleadings---  
----Party could prove a case pleaded by it and no case other than the pleadings could be 

advanced by a party---Evidence led on a point, if not pleaded, could be ignored---Illusion. 
  
(g) Islamic Law---  
----Gift---Objection about non-delivery of possession of suit land to donee---Absence of 

issue regarding such objection---Effect---Court would not be competent to record finding 

about non-delivery of possession.  

Muhammad Ismail v. Barkhurdar PLD 1977 SC 144 rel.  
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(h) West Pakistan Land Revenue Act (XVII of 1967)---  
----S.42---Qanun-e-Shahadat (10 of 1984), Art. 129(e)---Entries in revenue record---

Evidentiary value---Presumption of truth would be attached to such entries. 

Hakim Khan v. Nazeer Ahmad Lughmani and 10 others 1992 SCMR 1832 rel.  

Ch. Naseer Ahmad for Petitioners. 

Ch. Muhammad Shafi Meo for Respondents Nos. 2-A to 2-D.  

Raja Muhammad Sohail Iftikhar for Respondents Nos. 6 to 8.  

Date of hearing: 27th October, 2011. 

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners have challenged 

the judgment and decree passed by the Addl: District Judge, Rahim Yar Khan dated 23-12-

1997, whereby the appeal filed by the respondents-plaintiffs was accepted and the judgment 

and decree passed by the Civil Judge, Khanpur dated 20-12-1993 dismissing the suit, was 

set aside. 

  

2. Briefly, the facts of the case are that Ahmad Bakhsh plaintiff and Ghous Bakhsh husband 

of Mst. Ghulam Jannat the defendant, were real brothers. Ghous Bakhsh was issueless, who 

died in the year 1983 and mutation of inheritance No.1142 was attested on 23-8-1983. The 

1/4th of his property was given to his widow Mst. Ghulam Jannat being issueless and 3/4th 

of his property was given to the plaintiff Ahmad Bakhsh. 

  

3. Ahmad Bakhsh filed a suit for declaration on 15-10-1988 challenging therein the mutation 

of Gift No.905 attested on 1-6-1974 with regard to 100-kanals of land by Ghous Bakhsh in 

favour of Mst. Ghulam Jannat, his wife. The suit was contested by Mst. Ghulam Jannat by 

filing written statement. The trial court out of the divergent pleadings of the parties, framed 

the necessary issues and invited the parties to produce their respective evidence. Both the 

parties adduced their oral as well as documentary evidence in favour of their claims. The 

trial court vide judgment and decree dated 20-12-1993 dismissed the suit. The plaintiff filed 

an appeal which was accepted vide judgment and decree dated 23-12-1997 by the Addl: 

District Judge, Rahim Yar Khan. Hence, this civil revision by the legal heirs of Mst. Ghulam 

Jannat as she died during the pendency of lis. 

  

4. Learned counsel for the petitioners argued that both the courts below fell in error while 

recording the findings that the suit was within time; that the mutation of inheritance was got 

recorded by Ahmad Bakhsh plaintiff himself and after obtaining the property in inheritance 

by way of Mutation No.1142, transferred the land in favour of his sons through Mutation 

No.71 sanctioned on 11-11-1983, the copy of which is Exh.D-9. Further it is stated that even 

at the time of alienating the property in favour of his sons, the plaintiff was of the 

knowledge that how much property he has received from the inheritance of his brother and 

what he has alienated in favour of his sons; that even this suit has been filed after five years 

of transferring the property in favour of his sons and after 14 years of attestation of the 

impugned mutation. Further states that the plaintiff can prove a case pleaded by him and no 

other case; that prior to that in the year 1983 the plaintiff filed a suit for administration with 

regard to the legacy of said Ghous Bakhsh, which was dismissed on 3-7-1990; that the son 

of plaintiff Ghulam Mustafa filed a suit for specific performance against Mst. Ghulam 
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Jannat on 1-3-1987 which was ultimately dismissed. It has been further contended that the 

defendant-petitioner has fully proved the factum of gift and the findings of first appellate 

court that transfer of possession has not been proved by the defendant, are not only against 

the evidence but are against the law also. 

  

5. On the other hand, learned counsel for respondents Nos.1 to 5 supported the judgment and 

decree passed by the first appellate court and states that defendant has not proved the gift; 

that there are certain deviations in attestation of mutation from section 42 of the Land 

Revenue Act, 1967; that the defendant-petitioner was not only bound to prove the attestation 

of mutation but she was also bound to prove the factum of gift. 

  

6. Learned counsel for respondents Nos.6 to 8 has supported the arguments of learned 

counsel for the petitioners and states that they are the formal respondents, so the revision be 

accepted. 

  

7. I have heard the learned counsel for the parties at full length and also gone through the 

record with their able assistance. 

  

8. The factum of gift is of the year 1974 and the donor Ghous Bakhsh who was husband of 

Mst. Ghulam Jannat, died in the year 1983. There is no evidence on the file that Ghous 

Bakhsh ever claimed the suit property to be of his ownership after gift of the property in 

favour of his wife. With regard to the limitation, it is primary duty of the court to see the 

claim of a plaintiff that whether it is within limitation even without objection of the other 

party. The trial court is bound under the law, in accordance with section 3 of the Limitation 

Act (IX of 1908). In this case admittedly the impugned mutation was entered on 5-3-1974. 

The statements were recorded on 6-3-1974 and it was attested on 1-6-1974 and after the 

attestation of mutation, it was incorporated in Jamabandi and since then she the donee, is 

recorded owner of the suit land. In this view of the matter, when Ghous Bakhsh died in the 

year, 1983 and his inheritance mutation was got entered by Ahmad Bakhsh plaintiff and 

after the sanctioning of inheritance mutation, he (Ahmad Bakhsh) transferred the land 

received through inheritance in favour of his sons, clearly makes the case of plaintiff as 

barred by limitation. The filing of suit after 14 years of the attestation of mutation is clearly 

time barred. 

  

9. So far as the objection of learned counsel for the respondents that possession has not been 

proved to be delivered to the donee is concerned. In my view, the objection of non-delivery 

of possession in a gift transaction is not available to a third person, as I have observed that 

the donor remained alive 9 years after the gift of suit land in favour of his wife. He never 

disputed the gift. The plaintiff is a third person. His rights were available in the property left 

by his brother Ghous Bakhsh and suit property was not left for inheritance by Ghous 

Bakhsh. Therefore, the plaintiff being third person cannot raise objection to the non-delivery 

of possession of suit land, transferred through gift. 

  

10. Even otherwise, when a gift was made by a husband in favour of his wife under the 

Mohammadan Law, the possession of husband after the event of gift will be presumed that 

husband is in possession of the land for the donee. In accordance with Paragraph No.153 of 
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Mohammadan Law by Mulla, if the husband even collects the rent etc, he will be presumed 

to be in possession of property gifted by him in favour of his wife. No doubt, non-delivery 

of possession in a case where the gift is challenged by a donor is relevant, but when a third 

person challenges the validity of case on the point of non delivery of possession, it is 

irrelevant. Furthermore, in this case when donor was a husband and donee being his wife, 

this objection is even not available. Even otherwise, donee has successfully proved the 

delivery of possession which is supported by the revenue record available on the file in 

shape of documentary evidence. Further, the filing of suit by the plaintiff for administration 

of the property left by his brother and the suit filed by his son for specific performance 

against the defendant Mst. Ghulam Jannat, are also available as evidence in favour of 

defendant-petitioner to negate the version of the plaintiff. 

  

11. If there are any discrepancies by the revenue department and any violation of section 42 

of the Land Revenue Act in attestation of mutation, that cannot be alleged to the donee. I 

have observed that the objection of the counsel for the respondents that there is no mention 

of Rappat Roznamcha Waqiati in this mutation, if it is correct that no Rappat was recorded 

by the Patwari, it is not a fatal defect when this mutation was entered by the Patwari and in 

Column No.14 of mutation, he has mentioned in detail the event of gift. The donee has 

successfully proved not only the mutation of gift but also the event of gift of alleged land in 

her favour by her husband. 

  

12. The other important point involved in this revision is that a party can prove a case 

pleaded by it and no case other than the pleadings can be advanced by a party. The plaintiff-

respondent has not pleaded that case which he has tried, to establish through his evidence. 

The evidence cannot be allowed, if led on a point which has not been pleaded by a party but 

if led that just can be ignored. It is not the case of plaintiff that the donor was so aged and 

seriously ill to gift his property but in the evidence plaintiff has tried to improve his case on 

these premises. Therefore, this portion of evidence even led by the plaintiff is just ignorable. 

  

13. The another important factor is that there is no issue of non-delivery of possession of the 

suit land by the donor in favour of donee. In this regard, light can be taken from the 

pronouncement of august Supreme Court of Pakistan reported as "PLD 1977 Supreme Court 

144 (Muhammad Ismail v. Barkhurdar)" that when there is no issue with regard to non-

delivery of possession, the court is not competent to record the findings about the non-

delivery of possession. The august Supreme Court of Pakistan also held that presumption of 

truth is attached to the entries made under section 42 of the West Pakistan Land Revenue 

Act (XVII of 1967). The light can be taken from the judgment reported as "1992 SCMR 

1832 (Hakim Khan v. Nazeer Ahmad Lughmani and 10 others)". 

  

14. In this case, the period of limitation to challenge the gift started from the time when the 

mutation was attested and the same is six years under Article 120 of the Limitation Act, 

1908. In this regard "PLD 1994 Supreme Court 245 (Muhammad Ali and 25 others v. 

Hassan Muhammad and 6 others)" can be relied. 
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15. In the light of what has been discussed above, I accept this civil revision, set aside the 

judgment and decree passed by the first appellate court dated 23-12-1997 and dismiss the 

suit filed by the respondent-plaintiff with costs throughout. 

  

SAK/J-14/L Revision accepted. 

 

2012 M L D 1659 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. SIDDIQUA BIBI and others---Petitioners 

Versus 

Mst. IRSHAD BATOOL and others---Respondents 
  

Civil Revision No.199-D of 2004/BWP, heard on 26th September, 2011. 

 Specific Relief Act (I of 1877)---  
----S.42---Suit for declaration challenging validity of mutations was decreed by Appellate 

Court---Plaintiffs had fully proved that the impugned mutations were malafidely sanctioned 

against the record---Plaintiffs had produced a rent deed wherein the defendants were shown 

to be tenants over the suit property; therefore the claim of the defendants to be bona fide 

purchasers was not proved.---No illegality in the order of the Appellate Court---Revision 

was dismissed.  

Ch. Naseer Ahmad for Petitioners.  

Malik Abdul Ghafoor Awan, A.R. Aurangzeb and Raja Muhammad Sohail Iftikhar for 

Respondents.  

Date of hearing: 26th September, 2011. 

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioners have challenged the 

judgment and decree dated 25-3-2004 passed by Additional District Judge, Bahawalpur, 

whereby he while accepting the appeal respondents-plaintiffs appeal, set aside the judgment 

and decree dated 19-9-2001 passed by Civil Judge 1st Class, Bahawalpur, and decreed their 

suit. 

  

2. The facts of the case are that the respondents-plaintiffs filed a suit for declaration that they 

are owners in possession in accordance with their respective shares in the suit property and 

defendants have no concern with the suit property. The sale-deeds Nos.3223 and 3224 dated 

7-11-1993 by defendant No.2 in favour of defendants Nos.3 and 4 and sale-deeds dated 20-

11-1993 by defendant No.1 in favour of defendants Nos.3, 5 and 6 are illegal and against 

law. Further that inheritance Mutations Nos.974 and 975, dated 18-8-1993 of Mouza 

Bahawalpur, are also wrong and based on fraud and mis representation. 

  

3. The basic construction of the suit of the plaintiffs-respondents was that Mutations 

Nos.974 and 975 were fictitiously entered because Mst. Ghulam Zainub and Mst. Sardaran 

Bibi were not owners of the land, for which, these mutations of inheritance were sanctioned, 

therefore, Ahmad Shah son of Mst. Ghulam Zainub was not entitled to receive anything 

through Mutation No.974 sanctioned on 18-8-1993 because Mst. Ghulam Zainub was 
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already landless. Further Mst. Badlan Bibi and Mst. Jannun Bibi were also not entitled to 

receive anything but wrongly sanctioned Mutation No.975 for inheritance of Mst. Sardaran 

Bibi on 24-8-1993 which are Exh.P-28 and Exh.P-29 respectively. 

  

4. Both the parties produced their oral as well as documentary evidence. The learned trial 

court framed the issues, recorded the evidence and after hearing both the parties, came to the 

conclusion that plaintiffs failed to prove their case and dismissed the suit vide judgment and 

decree dated 19-9-2001. The plaintiffs-respondents filed an appeal before the learned lower 

appellate Court. The learned lower appellate Court minutely discussed the oral as well as 

documentary evidence. In presence of documentary evidence, oral evidence has little value. 

The documentary evidence available as Exh.P-1 to Exh.P-3 and Exh.P-22 to Exh.P-33 

proved the case pleaded by the plaintiffs. Shares of the ownership of the plaintiffs is 

admitted one. The defendants Nos.2, 3, 6 and 7 have not objected to the decree of the suit. 

The only contestants are Ahmad Shah and Mst. Badlan Bibi who are the transferor and 

Rahem Shah and Ishaque Shah are the transferees. They have contested the suit. They have 

not contested the share of the plaintiffs in the suit property but their contest is to the extent 

of their own share which they claim through the registered sale deeds, which are based on 

the inheritance Mutations Nos. 974 and 975 supra. 

  

According to the Jamabandi for the year 1973-1974, copy of which is placed on record as 

Exh.P:31, the total shares of joint khata were 7232, out of which, Mst. Sardaran Bibi, widow 

of Abdul Qadir Shah, is owner to the extent of 165 shares, Mst. Ghulam Sakina Bibi and 

Mst. Shammo Bibi were owners to the extent of 4792 shares, Mst. Badlan Bibi and Mst. 

Jannun Bibi were owners to the extent of 440 shares while Mst. Ghulam Zainub and Mst. 

Gammu Bibi, widows of Muhammad Shah were entitled to 11 shares. Syed Ahmad Shah, 

Shams-ud-Din Shah, Zulfiqar Shah and Zaman Shah were owners of 56 shares, Mst. 

Manzoor Bibi, Mst. Faizu Bibi and Mst. Kaniz Bibi daughters of Muhammad Shah were 

owners of 21 shares in 1635 shares. Mst. Ghulam Zainub daughter of Mst. Karam Illahi was 

owner of 200 shares. The total land of the khata was 27-kanals 4-maria. In this view of the 

matter, Mst. Badlan Bibi and Mst. Jannun Bibi were owner of 22-marla property, out of total 

joint khata. Rahem Shah was never co-sharer in this khata according to this document. Syed 

Ahmad Shah was only owner of 40-marlas. There is a graveyard over 4-kanals and 15-

marlas of land in this Khata, meaning thereby the ownership of the shareholders excluding 

the graveyard comes to 22-kanals and 9-marlas. This property is distributable among the co-

sharers and every co-sharer was liable to deduction respectively for graveyard. The sale 

deeds Exh.P-4 to Exh.P-12 in shape of certified copies are available on record. The original 

defendants/owners have sold out their total land in accordance with their full "haqiat" 

without excluding the share for graveyard uptil 1980. In this way, said co-sharer Syed 

Ahmad Shah and Mst. Badlan Bibi along with her sister Mst. Jannun Bibi became landless. 

So they were not competent to sell the property in excess to their share vide disputed 

registered deeds, which are placed on record as Exh.P-16 to Exh. P-20. 

  

5. Other question comes that what is the legality of impugned Mutations Nos. 974 and 975, 

placed on record as Exh.P-28 and Exh.P-29. These mutations have been cancelled through 

'fard badar' No.9 and 'fard badar' No.10 sanctioned on 21-9-1999. Through these 'fard 

badars', Mutations Nos.974 and 975 have been declared against the record and correction of 
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record has been sanctioned. On this point, learned counsel for the petitioners states that in 

accordance with Para No.7.44-F of the Land Record Manual, this was not in the jurisdiction 

of the revenue officers to ignore any mutation or set aside any mutation in the garb of 

correction of record or through 'fard badar'. There is no cavil to this rule that while 

exercising powers under Para 7.44-F of the Land Record Manual, any revenue official can 

exercise powers mentioned in this Para and no other power. The mutation cannot be set 

aside or ignored under the garb of 'fard badar' but as I have noticed that the matter noted and 

report made by the revenue officials in this 'fard badar' has been substantiated by the 

plaintiffs through their other documentary evidence in shape of mutations and register 

haqdaran zameen, which have not been rebutted by the defendants-petitioners. Only on the 

basis of these 'fard badars', the impugned mutations cannot be declared against law but I 

have observed that plaintiffs have fully proved that these Mutations Nos.974 and 975 were 

got sanctioned malafidely against the record, therefore, the learned first appellate Court 

rightly declared these mutations as void and ineffective. 

  

6. The last point urged by learned counsel for the petitioners that petitioners were bona fide 

purchasers. Against this contention, besides the oral evidence, learned counsel for the 

plaintiffs-respondents has referred Exh.P-3 which is rent deed, wherein said Rahem Shah 

was a tenant over the plot in dispute under Mst. Ghulam Sakina Bibi, therefore, this claim of 

the petitioners to be of bona fide purchaser is also not proved. 

  

7. In this view of the matter, I see no illegality or infirmity or jurisdictional defect, even no 

mis-reading or non-reading on the part of learned 1st appellate Court, therefore, this civil 

revision having no merit is hereby dismissed, with no order as to costs.  

KMZ/S-60/L         Petition dismissed. 

 

2012 M L D 1873 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL HAFEEZ---Petitioner 

Versus 

Mst. RASHIDA BIBI and another---Respondents 
  

Civil Revision No.494 of 1998, decided on 12th January, 2012. 

 Specific Relief Act (I of 1877)---  
----S.12---Suit for specific performance of oral agreement to sell immovable property---

Appellate court decreed the suit partially in favour of the plaintiff for return of earnest 

money as one of the defendants had admitted the agreement and receipt of earnest money---

Plaintiff, was however, denied a decree for specific performance---Contention of the 

plaintiff was that on the admission by one of the defendants that he had entered into the 

agreement with the plaintiff as attorney for the other defendant; a decree for specific 

performance should have been passed in his favour---Validity---Other defendant had 

admitted on record that the defendant who entered into said agreement was her attorney with 

regard to suit property and said power of attorney only got cancelled after the agreement 

came into existence---Said other defendant never challenged the power of attorney and had 

not filed any suit to impugn the agreement to sell in favour of the plaintiff---Only question 
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was whether the agent (the consenting defendant) had committed any fraud with the 

principal (the other defendant)---Plaintiff was required to ascertain whether the consenting 

defendant was validity appointed attorney and if he had the right under the power of attorney 

to sell the suit property---Defendant on the basis of the record was valid attorney for the 

other defendant and had the authority to sell the suit land---Plaintiff was, therefore, entitled 

to decree for specific performance---High Court set aside orders of the courts below and 

decreed the suit---Revision was allowed, in circumstances. 

Ch. Muhammad Amjad Khan for Petitioner. 

Muhammad Aslam Khan Dhukar for Respondents. 

Date of hearing: 12th January, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioner has prayed for 

modification of decree dated 27-11-1998 passed by the Addl. District Judge, Rahim Yar 

Khan, whereby the relief for specific enforcement of contract was refused and a decree for 

earnest money was passed in his favour and the judgment and decree dated 28-3-1996 

passed by the Civil Judge 1st Class, Sadiqabad, whereby suit filed by the petitioner was 

dismissed. 

  

2. Briefly, the facts as leading to this civil revision are that petitioner-plaintiff filed a suit for 

specific performance on 2-10-1988 on the basis of agreement to sell dated 29-8-1986 of suit-

land measuring 4-kanals fully described in the head note of plaint. It was alleged in the 

plaint that the plaintiff entered into an agreement to sell with regard to the suit land owned 

by Mst. Rashida Bibi (defendant No.1) through Khalid Mehmood (defendant No.2), her 

attorney and nephew as well. 

The defendants were summoned. Defendant No.1 contested the suit by filing written 

statement, whereas defendant No.2, Khalid Mehmood, filed consenting written statement. 

Out of the divergent pleadings of the parties, trial court framed the issues and invited the 

parties to adduce their respective evidence. Both the parties produced their oral as well as 

documentary evidence. After the close of trial, vide judgment and decree dated 28-3-1996 

the trial court dismissed the suit. Feeling aggrieved thereby, petitioner-plaintiff preferred an 

appeal before the first appellate court, which was partially allowed vide judgment and 

decree dated 27-11-1998 on the basis that defendant No.2 has admitted the agreement and 

receipt of Rs.70,000, therefore, a decree for money of Rs.70,000 was granted against 

defendant No.2 with an interest of 10% from the date of receipt till the date of decree and on 

this aggregate sum, at the same rate till the date of its recovery. Hence, this civil revision by 

the petitioner-plaintiff. 

  

3. Learned counsel for the petitioner states that defendant No.1 has not denied that at the 

time of execution of impugned agreement to sell, defendant No.2 was her attorney; that she 

has also not denied that defendant No.2 was having authority to enter into an agreement to 

sell of suit property; that only defence put forth by defendant No.1 in her written statement 

was that she and her two other sisters, one of whom was real mother of defendant No.2, 

wanted to give him power of attorney with regard to 10-Marlas of land only but defendant 

No.2 got recorded in power of attorney the suit land and land situated in Mandi Sadiqabad, 

due to the illiteracy and simplicity of defendant No.1. Learned counsel for the petitioner 
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further states that the petitioner has fully proved the agreement to sell and receipt, even the 

same was admitted by defendant No.2; that power of attorney on the basis of which 

defendant No.2 entered into an agreement with plaintiff, was got cancelled by defendant 

No.1 on 23-9-1986; that the valid agreement was in favour of plaintiff. It has been further 

argued that the petitioner-plaintiff has produced as many as four witnesses and he also 

appeared in the witness box and succeeded to prove the agreement and receipt. Further 

contends that if there was any misuse of authority by the agent, the Principal can sue to the 

agent for that misuse of authority. Lastly states that defendant No.2 also sold the other 

property owned by defendant No.1 through registered sale deeds Exh.P-5 and Exh.P-6 on 

the basis of same power of attorney against these sale, defendant No.1 filed suits and 

afterwards those suits were withdrawn and admitted that sale to be competent. 

  

4. On the other hand, learned counsel for respondent No.1/defendant No.1 states that power 

of attorney should have been a general power of attorney; that plaintiff was bound to prove 

the valid power of attorney; that respondent/defendant No.1 is a Parda-Nasheen lady, 

therefore, special care and caution was required before entering into the agreement to sell 

with regard to her land. Lastly contends that grant of a decree of specific performance is a 

discretionary relief with the court and the courts below have rightly exercised jurisdiction 

vested in them by law. 

  

5. I have heard the learned counsel for the parties at full length and have perused the record 

with their able assistance. 

  

6. It is admitted on record through written statement filed by defendant No.1 that defendant 

No.2 was her attorney with regard to the suit property and the said power of attorney was 

got cancelled after coming into existence of the impugned agreement to sell. It is also 

evident from the record that respondent No.1/defendant No.1 never challenged the 

impugned power of attorney and even she has not filed any suit in order to challenge the 

impugned agreement to sell in favour of petitioner-plaintiff. Furthermore plaintiff has 

produced voluminous evidence to prove the agreement to sell, its date of execution and 

payment of money. The only question involved in this litigation is that if the agent has 

committed any fraud with his Principal, which gives the Principal a cause of action to sue 

against the agent. The petitioner-plaintiff was required to take care before entering into 

agreement to sell, as to whether defendant No.2 is validly constituted attorney and whether 

he has right under the power of attorney to sale out the property in dispute. The answer of 

both these questions on the basis of voluminous evidence available on record and indirect 

admission of defendant No.1 is that, defendant No.2 was valid attorney of defendant No.1 

and he was having authority to enter into agreement to sell or sale out the suit property out 

the suit property. The objections raised by learned counsel for respondent/defendant No.1 

are of academic nature having no weight in the circumstances of the case. 

  

7. The petitioner-plaintiff was entitled to a decree for specific performance of agreement to 

sell. The refusal by both the courts below is against law. The courts below fell in error while 

ignoring the voluminous evidence adduced by the petitioner-plaintiff and even ignored the 

admission made through written statement and in her own statement as she appeared as 

D.W-1 as her own witness. 
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8. In the light of what has been discussed above, this civil revision is allowed. The findings 

recorded by the first appellate court are modified and suit for specific performance of 

agreement to sell filed by the petitioner-plaintiff is decreed with costs. He is directed to 

deposit remaining amount of Rs.10,000 in court within a period of one month from today, if 

not already deposited, otherwise this civil revision will be presumed to have been dismissed. 

KMZ/A-108/L        Revision allowed. 

 

2012 M L D 1924 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. ZARINA MAI and others---Petitioners 

Versus 

Sahibzada IRSHAD AHMAD ABBASI and others---Respondents 
  

Civil Revision No.1005 of 1994, decided on 29th November, 2011. 

 Specific Relief Act (I of 1877)--- 
 ----S.42---Suit for declaration of title was dismissed by Appellate Court---Finding of the 

Appellate Court that statement of two witnesses were not recorded; was factually incorrect 

and statement of said witnesses were recorded by Trial Court---Claim of the plaintiffs for 

being legal heirs of the original owner of suit property on scrutiny was determined to be 

legal---Plaintiffs had rightly filed the suit and the form of the suit was correct---High Court 

decreed suit of the plaintiffs. [pp. 1926, 1927] A, B & C 

Ahmad Mansoor Chishti and Malik Abdul Ghafoor Awan for Petitioners.  

Ch. Muhammad Shafi Meo and Ch. Abid Hussain Meo for Respondents. 

Date of hearing: 29th November, 2011. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners have challenged 

the judgment and decree passed by the Addl: District Judge, Bahawalpur dated 24-7-1994, 

whereby the appeal filed by the respondents was accepted and judgment and decree passed 

by the Civil Judge 1st Class, Bahawalpur dated 18-2-1991 were set aside. 

  

2. Briefly, the facts as leading to this civil revision are that the petitioners-plaintiffs filed a 

suit for declaration alleging therein that they are owner in possession of suit property No.38-

A Zimindara-Colony Model Town A, Bahawalpur, on the basis of family settlement. In the 

alternate they prayed that they are owner in possession to the extent of their share of 

inheritance, being legal heirs of deceased Ahmad Din. 

  

Admittedly the predecessor of petitioners and respondents Nos.2 to 5, namely, Ahmad Din 

was allottee of the residential plot in dispute, who after allotment constructed a house. After 

his death defendant No.2 Muhammad Anwar by presenting an affidavit allegedly on behalf 

of all the legal heirs of deceased Ahmad Din, got the plot transferred in his name from the 

previous improvement trust and then the Municipal Committee Bahawalpur on 31-1-1974. 

After that he has shown to have given this property in exchange to defendant No.1 

(Sahibzada Irshad Ahmad Abbas) and got some agricultural land in lieu of the suit property. 
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The petitioners-plaintiffs coming to know filed the suit in hand on 3-3-1974. The suit was 

contested by defendant No.1 only. The trial court after framing of issues, invited the parties 

to produce their evidence. Both the parties produced oral as well as documentary evidence in 

support of their respective version. The suit was decreed on 18-2-1991 by the trial court. The 

appeal was filed by defendant No.1 only, which was accepted on 24-7-1994 and judgment 

and decree of the trial court were set aside. Hence, this civil revision. 

  

3. Learned counsel for the petitioners-plaintiffs states that plaintiffs and defendants Nos.2 to 

6 are the legal heirs of Ahmad Din deceased and through a family settlement dated 1-7-1973 

(Exh.P-1) the suit property was given to the plaintiffs; that through a forged and fictitious 

alleged affidavit, the copy of which has been produced by defendant No.1 as Exh.D-1, 

defendant No.2 got transferred the suit property in his favour and sale deed was executed in 

his favour by the Municipal Committee, the copy of which is Exh.D-2, and through Exh.D-4 

dated 28-2-1974 this residential house was given to defendant No.1 in lieu of the agricultural 

land in exchange. Further states that the first appellate court fell in error while 

misinterpreting the evidence available on the record; that the first appellate court, has opined 

that the statements of Mst. Sakina Mia and Mst. Jindan Mai were necessary which have not 

been recorded; states that the statements of both these ladies were got recorded by the trial 

court through Local Commission which are part of the file and also available on the record; 

that the findings of first appellate court are absolutely against the record on this point. It has 

been further argued that the plaintiffs are in possession of suit property till today; that 

plaintiff No.6 was admittedly a minor at the time of alleged affidavit on the basis of which 

the rights in the suit property of the minor have been transferred by the Municipal 

Committee in favour of defendant No.2, who further exchanged the property with defendant 

No.1; that Mst. Jindan Mai-defendant No.5 was not available here as she had gone to 

perform Hajj in those days, so the plaintiffs have proved the absence of said lady in those 

days when the alleged affidavit (Exh.D-1) was prepared. Further stated that admittedly Mst. 

Farhat Bibi has been endorsed as minor in Ex.D-1; that an affidavit can be in support of any 

deed or document but on the basis of alleged affidavit the rights in the property have been 

shown to have been transferred in favour; of defendant No.2 which was not permissible 

under the law; that the stay order was confirmed in favour of plaintiffs on 26-11-1974 by the 

trial court and the petitioners-plaintiffs are in possession of the suit property till today. 

Further contended that Exh.D-1 is an unregistered document and it cannot be claimed to be a 

relinquishment deed and that the witnesses of defendants have proved the case of plaintiffs. 

  

4. On the other hand, learned counsel for respondent No.1 states that on the basis of a sale 

deed, he got this property in exchange of his agricultural land, therefore, he has supported 

the findings recorded by the first appellate court and prays for dismissal of this civil 

revision. 

  

5. I have heard the learned counsel for the parties at full length and also gone through the 

record with their able assistance. 

 6. The findings recorded by the first appellate court are factually incorrect. The finding of 

the court that the statements of one of the plaintiffs, Mst. Sakina Mai, and Mst. Jindan Mai-

defendant No.5 were not recorded is factually incorrect. I have noticed that the statements of 

both these ladies were got recorded by the trial court through Local Commission 
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(Muhammad Saleh Siddiqi Advocate) on 7-1-1977 and 1-12-1977, respectively, who also 

had faced cross- examination and thumb marked their respective statements which are 

available at pages 61 to 63 of this civil revision, the certified copies of which are taken from 

the trial court. I do not agree with the counsel for the petitioners with regard to Exh.P-1 

which is allegedly an agreement of family settlement. This document has not been proved in 

accordance with the requirement of law. Moreover, in my view this document cannot 

extinguish the rights of any party, therefore, on the basis of this document the decree cannot 

be granted to the petitioners-plaintiffs. 

  

7. So far as, the right claimed by the petitioners-plaintiffs in the suit property as being legal 

heirs of Ahmad Din deceased is concerned, this claim can be scrutinized. The document 

Exh.D-1 has been placed against the rights of plaintiffs contending by the defendant No.1 

that through this document the rights of plaintiffs have been extinguished in the suit 

property. This document is allegedly a copy of joint Hallaf-Nama from the legal heirs of 

Ahmad Din. Admittedly one of the parties to this document Mst. Farhat Bibi was minor at 

that time. Mst. Jindan Mai has been proved to have gone to perform Hajj and was not 

available in the Pakistan at that time, therefore, her alleged thumb impression on this 

document proved it to be a forged one. Furthermore, no permission was sought from the 

Guardian Judge for transfer of property of the minor in favour of any person. Even against 

other plaintiffs this document has not been proved by the defendants, when the foundation of 

claim of defendants is on the basis of forged document. Therefore, Exh.D-2, Exh.D-3 and 

Exh.D-4 being superstructure of Exh.D-1 have no value against the rights of the petitioners. 

  

8. The trial court granted a stay order in favour of petitioners-plaintiffs. There is a report of 

Local Commission dated 4-10-1974 who visited the spot and confirmed the possession of 

petitioners-plaintiffs. When they are in possession of the suit property till today, therefore, 

the plaintiffs rightly filed a suit and the form of suit was also correct. 

  

9. In the light of what has been discussed above, this civil revision is allowed and the 

impugned judgment and decree passed by the first appellate court dated 24-7-1994 are set 

aside. The suit of the plaintiffs is decreed in their favour being legal heirs of Ahmad Din 

deceased. The plaintiffs and defendants Nos. 2 to 6 to inherit the suit property being legal 

heirs of Ahmad Din deceased according to their share in accordance with law. 

 KMZ/Z-20/L Petition accepted. 
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2012 PCr.LJ 1293 

[Lahore] 

Before Amin-ud-Din Khan, J 

SAEED AHMAD---Petitioner 

Versus 

THE STATE---Respondent 
 

Criminal Miscellaneous No. 2501-B of 2011, decided on 30th January, 2012. 

 (a) Criminal Procedure Code (V of 1898)---  
----S. 497(2)---Penal Code (XLV of 1860), Ss. 302/34---Qatl-e-amd, common intention---

Bail, grant of---Further inquiry---Contentions of the accused were that he had been falsely 

involved in the case with mala fide intention of the police, and that accused was not named 

in the F.I.R. but was subsequently involved on the basis of supplementary statements of 

witnesses---Validity---Accused was not nominated in the F.I.R. and was subsequently 

involved on the basis of statements made by two witnesses under S.161, Cr.P.C., wherein 

they stated that the accused made extra-judicial confession before them about committing 

the murder of the deceased---Possibility of false implication of the accused could not be 

ruled out---Benefit of doubt would go to the accused even at bail stage--- Co-accused was 

already granted bail and keeping the accused behind bars for an indefinite period would not 

have served or advanced the prosecution case---Bail was granted.  

 Ahmad Jamal v. State PLD 1996 Lah. 261; Hafiz Maulvi Muhammad Fazal Haque and 

another v. The State 1994 PCr.LJ 2392 and Mahmood Akhtar v. The State 1999 MLD 1206 

rel.  

 

(b) Criminal Procedure Code (V of 1898)---  
----Ss. 164 & 497--- Bail--- Extra-judicial confession--- Scope--- Such confession without 

cogent corroboration was not enough to bring a case within the purview of prohibitory 

clause of S.497, Cr.P.C., to disentitle the accused from the concession of bail. 

  Ahmad Jamal v. State PLD 1996 Lah. 261 rel. 

  

(c) Criminal trial---  
----Presumption of innocence--- Scope--- Police might collect incriminating material against 

the accused during the course of investigation but presumption of innocence still remained 

in favour of the accused, unless he was tried, convicted and sentenced by a court of 

competent court. 

  

(d) Criminal Procedure Code (V of 1898)---  
----S. 497---Bail---Release of accused on bail---Effect---Release of accused on bail did not 

amount to his acquittal but his judicial custody was transferred to a private person who was 

bound to produce the accused person before the court. 

  

(e) Criminal Procedure Code (V of 1898)---  
----S. 497--- Bail--- Benefit of doubt--- Scope--- Law was not to be stretched in favour of the 

prosecution and benefit of doubt would go to the accused even at bail stage. 

Hafiz Maulvi Muhammad Fazal Haque and another v. The State 1994 PCr.LJ 2392 rel. 
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(f) Criminal Procedure Code (V of 1898)---  
----S. 497(2)---Bail---Cases falling within the prohibitory clause of S.497, Cr.P.C.---Scope--

-Accused, in such cases, was entitled to the concession of bail if his case came within the 

purview of further inquiry. 

  

 Mahmood Akhtar v. The State 1999 MLD 1206 rel. 

 Malik Muhammad Khalid Dawanj for Petitioner.  

 Muhammad Ali Shahab, D.P.-G. with Abdul Majid A.S.-I. for the State. 

  

ORDER  
AMIN-UD-DIN KHAN, J.---Through this petition the petitioner Saeed Ahmed seeks post-

arrest bail in case F.I.R. No.56 dated 2-2-2011 registered under sections 302/34, P.P.C. at 

Police Station Saddar Rahimyarkhan with the allegation that the petitioner along with his co-

accused committed the murder of deceased, hence this F.I.R. 

  

2. Learned counsel for the petitioner contends that the petitioner is innocent and has been 

falsely involved in the case with mala fide intention of the police. He is not nominated in the 

F.I.R. but the petitioner has been involved in the case vide supplementary statement dated 

24-2-2011. The facts and circumstances of the case made it a case of further inquiry. 

  

3. Learned DPG has controverted the arguments advanced by the learned counsel for the 

petitioner contending that the petitioner committed heinous offence, therefore, he is not 

entitled to any relief. 

  

4. I have heard the arguments of the learned counsel for the parties and have perused the 

record. 

  

5. Admittedly, The petitioner is not nominated in the F.I.R. and subsequently he was 

involved in the case vide statement dated 24-2-2011 made under section 161, Cr.P.C. by 

Raja Shahzad Mahmood and Raja Faisal Mahmood before the police, who have stated that 

the petitioner made extra-judicial confessional statement before them that the petitioner and 

his co-accused Ghulam Farid committed the murder of deceased. The possibility of false 

implication cannot be ruled out. Extra-judicial confession without cogent corroboration is 

not enough to bring case within purview of prohibitory clause to disentitle for concession of 

bail. Reliance is placed on Ahmad Jamal v. State (PLD 1996 Lah. 261). Criminal law is 

based on the dictum that every one is innocent unless proved guilty by the court. Police may 

collect incriminating material against the accused during the course of investigation but 

presumption of innocence still remains in favour of accused, unless he is tried, convicted 

and sentenced by a competent court. Even otherwise release of an accused person on bail 

does not amount to his acquittal but his judicial custody is transferred to a private person 

who is bound to produce the accused person before the court. The facts and circumstances of 

the case make it a case of further inquiry. Law is not to be stretched in favour of prosecution 

Benefit of doubt will go to the accused even at bail stage. Reliance is placed on Hafiz 

Maulvi Muhammad Fazal Haque and another v. The State (1994 PCr.LJ 2392). In a case 

falling within the prohibitory clause an accused is entitled to the concession of bail if his 

case comes within purview of further inquiry. Reliance is placed on Mahmood Akhtar v. 
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The State (1999 MLD 1206). Co-accused of the petitioner is already on bail. The accused is 

behind the bars since 25-2-2011 and keeping him, behind the bars for an indefinite period 

will not serve or advance the prosecution case. 

  

For what has been discussed above, this petition is allowed and the petitioner is admitted to 

post-arrest bail subject to his furnishing bail bonds in the sum of Rs.1,00,000 with one 

surety in the like amount to the satisfaction of the learned trial Court. 

M.W.A./S-69/L        Bail granted. 
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Before Amin-ud-Din Khan, J 

ZAFAR IQBAL and others---Petitioners 

Versus 

Mst. NASIM AKHTAR and others---Respondents 
 

Civil Revisions Nos.65-D and 66-D of 1998/BWP, decided on 22nd November, 2011. 

 (a) Civil Procedure Code (V of 1908)---  
----S. 115, O.XX, R.5 & O.XLI, R.33---Minute scrutiny of evidence by revisional court and 

first Appellate Court---Scope---Judgment would be pronounced on preponderance of 

evidence---Civil court would be bound to probe into every minor detail of evidence both 

documentary and oral before reaching to a conclusion---High Court, in its revisional 

jurisdiction and first Appellant Court could make such scrutiny. 

  

(b) Stamp Act (II of 1899)---  
----Ss. 3, 10 & 11---Agreement for sale of immovable property written on a plain paper 

affixing thereon court-fee of 8 annas---Validity---Such agreement would be required to be 

written on a non-judicial stamp paper, and in case of its non-availability, non-judicial stamp 

would be required to be affixed---Judicial stamp had absolutely no value for such 

agreement. 

  

(c) Contract Act (IX of 1872)--- 
----S. 13---Transfer of Property Act (IV of 1882), S.54---Agreement for sale of immovable 

property---First page of such agreement not containing signature of vendor, vendee or any 

witness or identifier, whereas second page thereof not containing signature of vendee---

Validity---Such agreement would not constitute a contract---Alleged vendee would not be 

bound by such agreement for not being its signatory. 

  

(d) Specific Relief Act (I of 1877)---  
----S. 12---Suit for specific performance of sale agreement---Sale of suit property by vendor 

in favour of subsequent vendee---Plaintiff's failure to prove prior sale agreement in his 

favour by vendor---Effect---Proof of sale deed in favour of subsequent vendee would 

become unnecessary in such circumstances. 

  

(e) Specific Relief Act (I of 1877)---  
----S. 12---Limitation Act (IX of 1908), Art.113---Suit for specific performance of 

agreement for sale of immovable property---Part of suit property promised to be sold to 
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plaintiff transferred by vendor to another person in year 1960---Plaintiff filed the suit in year 

1980---Validity---Such part sale would constitute a clear denial on part of vendor giving 

cause of action to plaintiff to institute suit and limitation would start from such point---Suit 

was dismissed for being time-barred. 

  

Ch. Naseer Ahmed and Muhammad Naveed Farhan for Petitioners.  

Main Ahmad Nadeem Arshad for Respondents.  

Date of hearing: 22nd November, 2011.  

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this single judgment, I intend to dispose of Civil 

Revision No.65-D-1998 and Civil Revision No.66-D of 1998 as common questions of law 

and facts are involved in these matters. 

  

2. Through these civil revisions the petitioners have challenged the judgments and decrees 

dated 24-1-1998 passed by the learned Additional District Judge, Chishtian who has 

accepted the appeals filed by the respondents and also dismissed the cross objection filed by 

the petitioners and set aside the judgment and decree of specific performance dated 27-4-

1994 passed by the Civil Judge Chishtian partially decreeing the suit and also through the 

consolidated judgment and decree suit for possession filed by respondents Nos.1 to 4 was 

dismissed. 

  

3. Brief facts of the case are that Faqir Ullah filed a suit for specific performance on 16-2-

1980 on the basis of agreement to sell dated 2-7-1957 with regard to the suit property 

measuring 5 marla fully described in the head note of the plaint and also challenged 

registered sale-deed dated 15-9-1979 and Mutation No. 2689 sanctioned on 23-9-1977 on 

the basis of said sale-deed in favour of defendants Nos.5 to 8 Mst.Naseem Akhtar and her 

three minors sons. He also prayed for possession of some portion of land. Another suit was 

filed by Mst.Naseem Akhtar etc. purchaser of suit property through registered sale deed 

mentioned (surpa). This suit was filed on 11-3-1985. Written statements were filed and 

execution of any such agreement was denied by the defendants. The learned trial court on 

11-6-1980 framed various issues in a suit titled Faqir Ullah v. Settlement Department filed 

by the predecessor of petitioners and subsequently vide order dated 27-11-1986 the 

proceedings of the suit titled Mst.Naseem Akhtar v. Hamid Ullah were consolidated with 

this suit and six additional issues were framed for the purpose of both suits. The learned trial 

court invited the parties to produce their respective evidence. Both the parties produced their 

respective oral as well as documentary evidence. The learned trial court vide its judgments 

and decrees dated 27-4-1994 partially decreed the suit for specific performance filed by the 

petitioners and dismissed the suit filed by Mst.Naseem Akhtar etc. for possession. Two 

appeals were filed by Mst.Naseem Akhtar etc. and a cross-objection was filed by the 

petitioners/plaintiffs of the suit for specific performance as their suit was partially dismissed. 

The learned Additional District Judge vide judgment and decree dated 24-1-1998 accepted 

both the appeals and dismissed the cross-objection. The result is that suit for specific 

performance filed by the petitioners is dismissed and suit for possession filed by 

Mst.Naseem Akhtar etc. was decreed against which these two civil revisions have been 

filed. Civil Revision No.65-D of 1998 has been filed against the dismissal of suit for specific 
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performance whereas Civil Revision No.66-D of 1998 has been filed against the decree for 

possession in favour of Mst.Naseem Akhtar etc. 

  

4. The complete and comprehensive facts have been given in the judgments of the trial court 

as well as first appellate court, therefore need not to be produced in this judgment. 

  

5. Learned counsel for the petitioners contends that the learned first appellate court has mis-

read the evidence produced by the petitioners. Further that first appellate court has gone 

unnecessarily into minor details of the evidence produced in support of the agreement and 

further that first appellate court has minutely scrutinized the evidence. Further states that 

two witnesses to prove the agreement to sell Exh.P-1 has been produced but the learned 

appellate court has not considered the statement of P.W.4 who has written this agreement. 

Learned counsel also referred the other documentary evidence in support of his contentions 

to prove the possession over a part of the suit property. Learned counsel further stated that 

the original sale-deed allegedly in favour of the respondent Mst.Naseem Akhtar etc. has not 

been produced in the court. Further that the courts have wrongly relied upon statement of 

Hafiz Qutab Din (original owner) recorded in other proceedings. Further that limitation was 

not a bar against the petitioners because in the agreement the date for completion of 

transaction was not mentioned. Lastly, the learned counsel states that as the learned first 

appellate court has observed that the petitioners have not challenged all the sale-deeds, 

therefore, he states that he is ready to get the property which has been transferred through 

the impugned sale deed in favour of the respondents and as the petitioners have not 

challenged other sale-deeds in the suit, therefore, to that extent he will not press for the 

decree of specific performance of agreement. Learned counsel further stated that the sale 

deed copy of which has been produced as Exh.D-6 relates to a part of property soled by 

owner Qutab Din in favour of Muhammad Ubaid Ullah through registered sale deed dated 7-

11-1960. Faqir Ullah is just an identifier of the seller on that document and no inference 

against Faqir Ullah can be drawn. 

  

6. On the other hand, learned counsel for the respondents states that the suit was absolutely 

time barred and the alleged mortgage of the suit property was not proved, as learned counsel 

states that the revenue record has been produced by both the parties, therefore, there is no 

endorsement of the mortgage of the suit property with non-Muslims. Learned counsel 

further states that the sale of one portion of the property prior to the sale in favour of 

Mst.Naseem Akhtar was made through registered sale Ex.D-6 and on this document Faqir 

Ullah was shown an identifier of the seller and after the sale through Exh.D-6, the total 

remaining property of Qutab Din was measuring 3 marla which was sold in favour of 

Naseem Akhtar etc. Further that in the sale deed there is mention of the suit property and 

Faqir Ullah has been shown as tenant over the suit property of the original owner i.e. Qutab 

Din and further that Faqir Ullah had identified the seller on this document who was Reader 

of the Civil Court, therefore, he cannot be presumed to be ordinary person and was well 

conversant with the facts mentioned in the document. Further that DW.1 has stated in the 

statement that it was offered by Qutab Din to take oath on Holy Quran that no agreement to 

sell was written between Qutab Din and Faqir Ullah. The statement of Qutab Din to this 

regard is Exh.D-13 on the file. Learned counsel states that the statement of Akhtar Ali P.W.4 

who has allegedly written the agreement cannot be presumed to be an attesting witness as he 
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is ignorant about the facts mentioned in this agreement to sell and learned counsel stated that 

the statement of P.W.4 who has been shown as attesting witness is also not confidence 

inspiring and is not sufficient to prove the agreement. Further stated that on the ticket name 

of Wahid-ul-Hassan Qureshi has been written. It seems that it was issued in his name on 2-

3-1957 and afterward the name of Hafiz Qutab Din was written which is in another hand 

writing. Further that share mentioned in the agreement i.e 27/120 comes to 3 marla and not 5 

marls. In reference to Jamanbandi Exh.D-7 and Exh.D-9, learned counsel argues, it is clear 

that this document was fraudulently prepared with anti-dated endorsement. 

  

7. I have heard the arguments advanced by the learned counsel for the parties and have 

examined the material available on record. 

  

8. As I also observed that the judgment of the first appellate court is in full detail. He has 

minutely scrutinized the record. The objection of the learned counsel that the minute 

scrutiny of the evidence was not necessary. I am afraid that this contention of the learned 

counsel for the petitioner is absolutely wrong as it is a fundamental principle of civil law 

that a judgment is pronounced on the preponderance of evidence and civil court is bound to 

probe into every minor detail of the evidence documentary as well as oral before reaching to 

a conclusion and the first appellate court has rightly scrutinize the evidence. Even at this 

stage it will be interesting that when I have further scrutinized the record the further details 

against the petitioner came out from the record. That the stamp affixed on Exh.P-5 is of 

court fee of 8 Annas, whereas on an agreement the court fee was not required. It was 

required to be written on a non-judicial stamp paper. If stamp paper is not available, non-

judicial stamp of the required value was required to be affixed. This judicial stamp has 

absolutely no value for this agreement to sell. Further I have observed that the alleged 

agreement to sell consists upon two pages which are not attached with each other. At the 

first page there are absolutely no signatures of any body neither of the alleged vendor or any 

witness or any identifier or any endorsement by the alleged Magistrate. First page of the 

alleged agreement being unsigned by anybody is worthless and further that the second page 

also does not contain the signatures of the alleged vendee. This is unilateral writing by a 

person allegedly the seller in favour of the alleged purchaser who is not a party to this 

alleged agreement and also has not signed this paper. In my view it does not constitute a 

contract because a contract binds both the parties to an agreement when the alleged vendee 

is not a signatory to this alleged contract then how he is bound by that contract. 

  

9. So far as possession of the property is concerned Ex.D-6 which is sale-deed and Faqir 

Ullah is signatory to that document as identifier of the seller Qutab Din. In this document 

Faqir Ullah has been shown as tenant over the suit property, therefore this fact which was 

recorded in a registered sale-deed in the year, 1960 has value. The objection of the learned 

counsel for the petitioners that the original sale deed has not been produced by purchaser 

Mst.Naseem Akhtar etc. has no legal value as the impugned sale-deed in favour of 

Mst.Naseem Akhtar etc. has not been denied but it was accepted by the seller, therefore, 

when plaintiffs failed to prove the agreement to sell in this case, there was no necessity to 

prove the sale deed in favour of Mst.Naseem Akhtar etc., subsequent vendee. The learned 

first appellate court has discussed in detail the discrepancies and wrong entries of the shares 

of the suit property which also shows that the alleged agreement is forged and fictitious 
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document. Further that the alleged mortgage of the suit property mentioned in the agreement 

to sell has not been proved. 

  

10. A part of the suit property was sold in the year 1960. It was a clear denial by the owner 

of the property of the agreement to sell. If the plaintiffs were able to prove the alleged 

agreement to sell even then their suit was time barred, as under the law when part of the 

property promised to be transferred in favour of a person has been transferred to another 

person, that constitutes a clear denial on the part of the alleged vendor and that gives cause 

of action to file the suit and limitation would also start from that point. In this case the 

plaintiffs of suit for specific performance failed to prove their agreement. Even if their 

agreement for the sake of argument be presumed to be genuine even then the property which 

was part of that agreement was transferred in the year 1960 through registered sale deed 

definitely cause of action and limitation started from that point and suit filed in the year 

1980 was clearly time barred. 

  

In the light of what has been discussed above, these civil revisions having no merits are 

dismissed with costs. 

 S.A.K./Z-19/L        Revisions dismissed. 
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Before Amin-ud-Din Khan, J 

ARSHAD AHMAD alias M. ARSHAD and others---Petitioners 

Versus 

MUHAMMAD YAR and others---Respondents 
  

Civil Revision No.196 of 2004, decided on 16th November, 2011  

(a) Islamic Law---  
----Gift---Suit for declaration of ownership on basis of gift---Proof---Plaintiff would be 

bound to plead gift in plaint and prove firstly factum of gift independent of any instrument 

and secondly the instrument, if his claim was based thereupon. 

  

(b) Islamic Law---  
----Gift---Essential ingredients, offer, acceptance and delivery of possession. 

Muhammadan Law by Mulla, Para.149 rel. 

  

(c) Islamic Law---  
----Gift, making of---Method---Muslim can also make gift orally---Instrument of gift in 

writing must fulfil all legal formalities. 

Muhammadan Law by Mulla, Para.147 rel. 

(d) Registration Act (XVI of 1908)---  
----Ss. 17 & 49---Gift deed regarding property of value more than Rs.100---Registration of 

such deed would be necessary. 

  

(e) Specific Relief Act (I of 1877)---  
----S. 42---Suit for declaration of ownership on basis of alleged gift deed---Declaratory 

decree passed by Trial Court set aside by Appellate Court---Validity---Declaratory decree 
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under S.42 of Specific Relief Act, 1877 could be passed for declaring a pre-existing right, 

but could not create a new right---Not necessary to file such suit, if alleged gift deed was 

sufficient to transfer right in suit property in favour of plaintiff and alleged donor was also 

alive and willing---Plaintiff had filed such suit in order to get his rights created in suit 

property by court through a declaratory decree---Such suit was not competent---Decree 

granted by Trial Court was nullity in eyes of law and Appellate Court had rightly set aside 

the same---High Court dismissed revision petition in circumstances. 

  

(f) Specific Relief Act (I of 1877)---  
----S. 42---Suit for declaration of ownership on the basis of alleged gift deed---

Maintainability---Declaratory decree under S.42 of Specific Relief Act, 1877 could be 

passed for declaring a pre-existing right, but could not create a new right. 

  

(g) Civil Procedure Code (V of 1908)---  
----S. 115(1), first proviso---Revision petition---Documents to be filed along with such 

petition---Scope---Petitioner would be bound to produce complete certified copies of 

pleadings, evidence etc., of case with such petition---Petitioner would be liable to suffer loss 

for non-producing such copies---Court had to decide such petition on basis of available 

record. 

Aejaz Ahmad Ansari for Petitoners. 

Mian Muhammad Tayyib Watto for Respondents. 

Date of hearing: 16th November, 2011. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners-plaintiffs have 

challenged the judgment and decree dated 13-3-2004 passed by the Addl. District Judge, 

Bahawalnagar, whereby the appeal filed by the respondents-defendants was accepted against 

the judgment and decree dated 14-10-2000 passed by the Civil Judge 1st Class, Minchin-

Abad, whereby the suit filed by the petitioners-plaintiffs for declaration was decreed. 

  

2. Briefly, the facts as arising out of this civil revision are that the petitioners-plaintiffs on 

17-11-1993 filed a suit for declaration seeking therein a declaration on the basis of alleged 

gift deed dated 10-5-1993. They claimed that defendant No.1 (Ali Muhammad), their father 

gifted the land measuring 670 kanals 10 marlas mentioned in the plaint to them. All other 

expected legal heirs of said Ali Muhammad were made party as defendants Nos.2 to 9 in the 

suit. The plaintiff No.2 was minor and filed the suit through his mother Mst. Momnan Bibi, 

defendant No.9 in the suit and afterward she was transposed as plaintiff No.3 on 8-9-2000 in 

the suit. 

 

The said Ali Muhammad s/o Hassan Ali (defendant No.1) was having three wives and he 

was also having issues from these wives. The defendants Nos.2 to 5 contested the suit, 

whereas defendants Nos.6 to 8 consented for the decree of suit. The original defendant No.1, 

the alleged donor, who was alive at the time of filing of the suit, has not filed any written 

statement. He died on 21-8-1994. 
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From the divergent pleadings of the parties, the trial court on 20-7-1995 framed the issues 

and invited the parties to produce their evidence. Both the parties adduced their oral as well 

as voluminous documentary evidence. After hearing the parties the trial court vide judgment 

and decree dated 24-10-2000 decreed the suit in favour of petitioners-plaintiffs. The 

respondents-defendants filed an appeal, which was accepted by the Addl. District Judge, 

Bahawalnagar vide judgment and decree dated 13-3-2004, which is under challenge before 

this Court in this civil revision. 

  

3. Learned counsel for the petitioners-plaintiffs argued that the donor Ali Muhammad gifted 

the property to the plaintiffs; that as many as 7 witnesses have been produced to prove the 

gift in favour of petitioners-plaintiffs and also certified copy from the judicial record of 

another suit for specific performance were produced to prove the case of plaintiffs and they 

succeeded fully in proving their case; that the judgment and decree passed by the trial court 

are in accordance with law, whereas the first appellate court fell in error while reversing the 

findings recorded by the trial court. 

  

4. On the other hand, learned counsel for the respondents-defendants contended that the 

alleged gift deed is forged one and the suit was filed in the life of original owner and the 

expected legal heirs of said donor were also made party to the suit as defendants; that this 

fact speaks volumes against the petitioners- plaintiffs. Further stated that it is admitted 

position that Ali Muhammad; was owner of total land measuring 670 kanals 10 marlas and 

not a single inch remains for inheritance if the plaintiffs proved that suit property has been 

gifted to them; that petitioners-plaintiffs absolutely failed to prove the gift and that alleged 

deed of gift Exh.P-1 does not create or confer any rights in favour of plaintiffs as it is 

unregistered document. 

  

5. I have heard the learned counsel for the parties and also gone through the record with 

their able assistance. 

  

6. The plaintiff of a suit claiming a declaration of ownership on the basis of any gift, first of 

all, he will prove the factum of gift independent of any instrument, secondly, he is bound to 

prove the instrument if his claim is based upon any instrument. 

In this case, the plaintiffs have based their claim on a written gift deed. I have minutely 

scrutinized the evidence produced by the plaintiffs as well as pleadings. In paragraph No.4 

of the plaint, which is available on record. It is amended plaint dated 8-9-2000, no other 

plaint has been produced. The plaintiffs have stated that near about 6 before filing of the 

suit, defendant No.1 offered to gift the suit property to the plaintiffs. It is not mentioned that 

the figure 6 indicates 6 days, 6 weeks, 6 months or 6 years. They pleaded that then on 10-5-

1993 a writing was also made with that regard. As I have noticed that the plaintiffs were 

bound to prove the facum of gift first and they were also bound to plead the same in their 

plaint. They have not pleaded the factum of gift in accordance with law, as neither the date 

of gift nor the names of witnesses have been mentioned in the pleadings. The same is the 

position of statement of P.W.6, Muhammad Arshad, one of the plaintiffs. His statement is 

not up to the mark to prove his contention of making of gift by his father in favour of 

plaintiffs. No witness of event of offer and acceptance of gift has been produced by the 

plaintiffs and the alleged witnesses of Exh.P-1 stated about the execution of this document 
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only. They are not the witnesses of any event of gift prior to the incorporation of alleged gift 

in Exh.P-1. Even the reason given in Exh.P-1 for transferring whole of the property in 

favour of plaintiffs by the donor that the 3rd wife Mst. Munawar Bibi, daughter and sons of 

donor from Mst. Munawar Bibi are disobedient, therefore, he is depriving them. Admittedly, 

there are other issues of Ali Muhammad from Mst. Momnan Bibi and even there is a sister 

of Muhammad Arshad plaintiff. 

  

7. The three ingredients i.e. offer, acceptance and delivery of possession in accordance with 

Para No. 49 of the Mohammadan Law by Mulla for making the gift, are missing in this case. 

It is also pertinent to mention here that in the alleged gift deed Ex.P-1 there is no mentioning 

that how much property the alleged donor is giving to each of the alleged donees. This fact 

has also not been mentioned in the plaint and the evidence. It is admitted fact that Ali 

Muhammad never filed written statement in the suit. He even remained alive after filing of 

the suit for a period of about 9 months. The statement Exh.P-12 was not recorded on the date 

of hearing. Furthermore, the counsel (P.W-7) who identified the said Ali Muhammad at the 

time of recording of statement, has admitted that Ali Muhammad was not prior to the 

making of statement known to him. The other suit which has been relied by the learned 

counsel for the petitioners-plaintiffs and the documents from which, the certified copies 

have been placed on this file, titled "Ali Sher v. Ali Muhammad" suit for specific 

performance, in that suit it is not proved that the statement was made on the date of hearing. 

In this view of the matter, the alleged statement of Ali Muhammad in suit in hand and in the 

other suit are not free from doubts because in the normal course of proceedings these were 

not got recorded by Ali Muhammad. The certified copies from the file of other suit have also 

not been proved in accordance with law, therefore, no evidentiary value can be given to 

these documents when defendants of suit in hand were not party in that suit. 

  

8. The reason given in the document for non registration of this gift in favour of donees has 

beer given that due to the week financial position this could not be got registered. This has 

been written on a stamp paper of Rs.10. I find that at the time, when alleged gift deed was 

prepared, no stamp duty or any transfer fee was required for registration of gift deed or 

transfer of the agricultural property through gift by a donor in favour of expected legal heirs. 

On a simple plane paper the registered deed of gift in favour of expected legal heirs was 

competent. The impugned gift deed also relates to agricultural property. Therefore, the 

reason given in this deed is also wrong. No doubt a Muslim can gift his property orally 

according to Para No.147 of Mohammadan Law by Mulla, but when the instrument is in 

writing it must fulfil all the legal formalities. 

  

9. The contention of learned counsel for the respondents that when the petitioners-plaintiffs 

claimed this document to be a gift deed and claimed complete transfer of rights in their 

favour in immoveable property the value of which is more than Rs.100/-, therefore 

according to sections 17 and 49 of the Registration Act, the registration of this document 

was necessary, has weight. Admittedly, the alleged gift was not incorporated in any revenue 

record and the petitioners-plaintiffs sough a declaration from the Civil Court on the basis of 

that alleged gift deed by filing suit for declaration under section 42 of the Specific Relief 

Act I of 1877. I find that a declaratory decree can be passed under section 42 of the Specific 

Relief Act for declaring a pre-existing right. No new rights can be created, if the alleged gift 
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deed was sufficient to transfer the rights in the immoveable property and the alleged donor 

was also alive and willing. What was the necessity to file a suit for declaration on the basis 

of alleged gift deed. Certainly the alleged gift deed was not a document transferring the 

ownership rights in favour of donees. Therefore, they were forced to file a declaratory suit 

and they tried to get their rights created in the suit property by the court through a 

declaratory decree for which I have already given the findings that a declaratory decree 

cannot create a new right. It just declares a pre-existing right. Therefore, the suit filed by the 

petitioners-plaintiffs was not competent and decree granted by the trial court was nullity in 

the eyes of law which was rightly set aside by the first appellate court. 

  

10. As the petitioners were bound under the law to produce complete certified copies of 

pleadings, evidence etc. of the case with this revision, therefore, for non-production of 

certified copies of original as well as amended plaint, the loss will certainly be suffered by 

them. This Court has to decide this revision petition on the basis of available record. 

Accordingly the findings have been recorded on the basis of copy of plaint available on the 

record of this file. 

  

11. In view of the above circumstances, learned counsel for the petitioners failed to show 

any misreading, non-reading or defect in the impugned judgment and decree passed by the 

first appellate court. Resultantly, this civil revision is dismissed with costs throughout. 

 S.A.K./A-86/L        Revision dismissed. 
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Before Amin-ud-Din Khan, J 

MUHAMMAD SALEEM---Petitioner 

Versus 

SADAM ALI and others---Respondents 
  

Civil Revision Nos.356-D and 357 of 1995/BWP, heard on 22nd June, 2011 

 Civil Procedure Code (V of 1908)---  
----S.115---Revisional jurisdiction of High Court---Scope---Concurrent findings of fact of 

courts below---Interference in such findings by High Court.           

In revisional jurisdiction of High Court, the concurrent findings of fact recorded by both the 

courts below cannot be interfered with till the time the petitioner proves that these findings 

are factually incorrect or the result of misreading or non-reading of any material evidence or 

the result of misinterpretation of any documentary evidence.            

Aejaz Ahmed Ansari for Petitioner.            

Raja Muhammad Sohail Iftikhar for Respondent.            

Date of hearing: 22nd June, 2011. 

  

JUDGMENT           
AMIN-UD-DIN KHAN, J.---Through this single judgment, I intend to dispose of Civil 

Revisions Nos.356 and 357 of 1995 as common questions of law and facts are involved in 

both these civil revisions. 
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2.         These civil revisions have been filed against the judgment and decree passed by the 

District Judge, Bahawalnagar dated 2-7-1995, whereby both the appeals filed by the 

petitioners were dismissed against the judgment and decree passed by the Civil Judge Ist 

Class Chishtian consequently suit filed by the petitioners was dismissed; whereas suit filed 

by Sardar Ali was decreed. 

  

3.         Brief facts of the case are that suit-land measuring 7 marals fully described in the 

head-note of plaint is in dispute. The petitioners filed a suit for  possession  on  8-10-1987, 

whereas Sardar Ali filed a suit for declaration on 4-10-1988. Both the suits were 

consolidated and the evidence was recorded in suit in hand and the learned trial court after 

full trial of the suit dismissed the suit filed by the petitioners and decreed the suit filed by 

Sardar Ali. Two appeals were filed and the same were dismissed by the learned District 

Judge, Bahawalnagar vide consolidated judgment dated 2-7-1995. 

  

4.         Learned counsel for the petitioners contends that they have fully proved their case 

but both the courts below failed to exercise its jurisdiction vested to them by law. Further 

contends that the sale-deed on the basis of which Sardar Ali claiming the ownership of the 

land, in this sale-deed no previous title of seller has  been shown. 

  

5.         Conversely, learned counsel for the respondents states that both the courts below 

have reached to a right conclusion which is based on the evidence available on the file. 

Further contends that the sale-deed in his favour is intact till today. Even this sale-deed has 

not been challenged by any party, therefore, their suit has rightly been decreed by the 

learned trial court and suit of the petitioners was rightly dismissed. He supported the 

judgments of both the courts below. 

  

6.         I have heard the arguments of the learned counsel for the parties and have perused 

the available record. 

  

7.         In this matter the basic and pivotal point revolves around the Issue No.1, whether the 

plaintiffs are owners of the suit property? OPP. Both the learned courts below recorded 

findings against the petitioners, therefore their suit was dismissed. The learned trial court 

further held that the petitioners have failed to show the identification of the property in 

accordance with their documentary evidence; that the alleged titled documents of the 

petitioners do not relate to the suit property claimed in the suit. 

  

8.         I have noticed that contention of the learned counsel for the petitioners is that sale-

deed in favour of Sardar Ali respondent, that title of previous owner is not mentioned 

therein. I find that this contention is against the record and mis-conceived. The reference of 

Revenue Record is clearly mentioned in sale-deed. The courts below scrutinizing the whole 

evidence, have found that the plaintiffs/ petitioners Muhammad Saleem failed to prove that 

the documents of title produced by him relates to the suit property. These concurrent 

findings are in accordance with record. In this revisional jurisdiction the concurrent findings 

of fact recorded by both the courts below cannot be interfered with till the time the 

petitioners proves that these findings are factually incorrect or the result of mis-reading or 

non-reading of any material evidence or are the result of mis-interpretation of any 
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documentary evidence. Learned counsel for the petitioners has failed to point out any such 

defect in the findings of fact recorded by both the courts below. Even the respondents have 

challenged the validity of title documents of the petitioners on the basis that these have been 

issued by an unauthorized person, because after the repeal of settlement laws in the year 

1975 the powers were given to the Notified Officer only. The District Collector does not 

figure in the list of Notified Officer as this point has not been pressed into service by the 

learned counsel for the respondents in the proceedings before the lower courts, therefore, I 

will not comment upon these contentions. Even the learned counsel for the petitioners 

admitted that if the ownership of Sardar Ali is admitted to be true then there is no case of the 

petitioner Muhammad Saleem. I have appreciated this contention and admission of the 

learned counsel for the petitioners. Even otherwise he is very senior, leading and credible 

lawyer. On the other hand, both the courts below concurrently found the stand taken by 

respondent Sardar Ali to be correct. They have found true title document produced by Sardar 

Ali with regard to the suit property. Both the courts below have found that the sale-deed  

Exh.D-7 produced by respondents with regard to the suit land is correct. 

  

In the light of what has been discussed above, I am not persuaded by the learned counsel for 

the petitioners to interfere with the concurrent findings of fact recorded by both the courts 

below. Resultantly, these civil revisions are dismissed, leaving the parties to bear their own 

costs. 

S.A.K./M-266/L                                                                                  Revision dismissed. 

 

2012 YLR 1119 

[Lahore] 

Before Amin-ud-Din Khan, J 

WASIQAN BEGUM---Petitioner 

Versus 

Syed KHURSHID AHMAD SHAH and others---Respondents 
 

Civil Revision No.435-D of 1995/BWP, heard on 13th June, 2011. 

  

Specific Relief Act (I of 1877)---  
----S.42---Limitation Act (IX of 1908), Art.120---Suit for declaration---Plaintiff had 

challenged mutation of suit land sanctioned in favour of the defendants---Suit of plaintiff 

was decreed by Trial Court and Appellate Court affirmed said decree of Trial Court---

Validity---Plaintiff had failed to show as to how the name of his mother came in the 

Jamabandi without any backing of law or any relevant document---Plaintiff had failed to 

prove the fact that plaintiff's mother was owner to the extent of one-third share in the suit 

land---Plaintiff, it seemed, in connivance with Revenue Officials had filed the suit for 

declaration in order to perpetuate illegalities---Plaintiff was bound to prove his case on the 

basis of clear unrebutted evidence, but he failed to do so---Evidence produced by the 

defendants clearly proved their stand---Plaintiff had failed to establish the date of death of 

the predecessors-in-interest of the suit land---Courts below had ignored or misinterpreted 

important documentary evidence, and reached to a wrong conclusion---Plaintiff was present 

at the time of the sanctioning of the mutation dated 8-4-1967 and filing of year 1990, was 
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clearly time-barred---High Court set aside concurrent findings of the courts below, and 

dismissed the suit of the plaintiff---Revision was accepted, accordingly.  

Aejaz Ahmad Ansari for Petitioner.  

Rehan Malik for Respondents.  

Date of hearing: 13th June, 2011. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners have challenged the 

judgment and decree passed by the learned Addl. District Judge, Bahawalnagar dated 13-7-

1995 whereby their appeal was dismissed and against the judgment and decree dated 4-12-

1991 passed by the learned Civil Judge Minchinabad whereby the suit of the respondents 

was decreed. 

  

2. Respondent Syed Khursheed Ahmed Shah filed a suit for declaration that he is the only 

son of Latifan Bibi deceased, challenged Mutation No.336 sanctioned on 8-4-1967 and 

Farad Bader prepared on 28-4-1988 and order of Assistant Commis-sioner, Minchinabad 

dated 31-10-1989. 

  

3. The main contentions of the plaintiff in the plaint are that Mst. Nehmat widow of Rehmat 

Ali was his maternal grandmother. She was owner of 85 kanals 5 marlas of land at the time 

of her death. She was survived by her three daughters one of whom was Mst. Latifan, his 

mother. He stated that Mst. Nehmat died in the year 1962 whereas his mother died in the 

year 1967. He further contended that Mutation No.660 dated 7-10-1987 the inheritance of 

his mother was sanctioned. He was the sole heir of his mother and whole the property left by 

her devolved upon him. He further contended that Jamabandies for the years 1969-1970, 

1973-1974, 1981-1982 and 1985-1986 were correctly recorded wherein he was shown to be 

1/3rd share holder of the whole property left by his maternal grandmother Nehmat Bibi. He 

contended that Mutation No.336 dated 8-4-1967 was wrongly sanctioned in favour of Mst. 

Salamat and Mst. Wasiqan excluded his mother and further contended that Fard Badar was 

wrongly prepared. 

  

4. On the other hand, petitioners/ defendants by filing their written statement stated that 

Mutation No.336 was correctly attested on 8-4-1967 and the plaintiff has challenged this 

mutation in this suit filed on 10-1-1990 which was clearly time-barred. Further contended 

that this mutation relates with regard to Settlement Department, therefore, civil court has no 

jurisdiction to entertain this suit. Further contended that Mst. Nehmat Bibi died before 1954 

and Mst. Latifan was pre-deceased daughter of Mst. Rehmat Bibi. She died before creation 

of Pakistan. They submitted that Mst. Latifan died before the death of her mother, therefore, 

she was not entitled to inherit her property. Further contended that Mutation No.336 was in 

the knowledge of the plaintiff from the date of its sanction. 

  

5. The learned trial court on the divergent pleadings of the parties, framed the issues on 19-

7-1990. The most relevant and pivotal issue is issue No.6 in the suit. 

  

6. Learned counsel for the petitioners submits that Mutation No. 336 dated 
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8-4-1967 was rightly sanctioned. Further contends that Syed Khurshid Ahmad Shah 

plaintiff/respondent with connivance of the revenue staff fraudulently got his name entered 

in Jamabandi for the year 1969-1970. There was no backing of law or any order from the 

competent forum for incorporating his name in the Jamabandi. It is clear that while 

sanctioning Mutation No.336 dated 8-4-1967 the share of inheritance was devolved upon 

Salamat and Wasiqan. Further contends that they have rightly moved the application before 

the Assistant Commissioner for Fard Badar which was rightly sanctioned. Further contends 

that on the record Exh.D-1 the mutation of inheritance of Mst. Nehmat Bibi was available. 

This was sanctioned in the year 1954 in Tehsil Depalpur. This mutation shows that Mst. 

Nehmat Bibi died after migration in the year 1952. It also shows that when Mst.Nehmat Bibi 

died her daughters namely Salamat and Wasiqan were alive. It further shows that Syed 

Khursheed Ahmad Shah plaintiff/respondent himself appeared before Tehsildar and that 

both the courts below have failed to consider Exh.P-1; that the findings recorded by both the 

courts below are result of non-reading and misreading of evidence on the file. 

  

7. On the other hand learned counsel for the respondents states that there are concurrent 

findings of facts recorded by both the Courts below in their favour and the same cannot be 

interfered by this Court by exercising revisional powers under section 115 of the C.P.C. 

Further contends that the suit was rightly filed and the Civil Court has the jurisdiction to 

entertain and decide the same. 

  

8. I have heard the learned counsel for the parties and have gone through the record with 

their able assistance. 

  

9. In my view issue No.6 is a material issue which requires scrutiny by this court. In order to 

reach at a correct conclusion the relation between the parties is not denied. The attestation of 

mutation of inheritance of Mst. Nehmat Bibi bearing No.336 dated 8-4-1967 in favour of 

Salamat and Wasiqan is not denied. The dispute between the parties is with regard to the, 

date of death of Mst. Nehmat and Mst. Latifan. The next point is that how the name of Mst. 

Latifan came in the Jamabandi for the year 1969-1970; whether the suit was within time and 

whether the civil court was having no jurisdiction to entertain this suit. As this civil revision 

was admitted on the point that in written statement there is preliminary objection No.2 with 

regard to the jurisdiction of civil court and no issue has been framed therein. I have seen the 

written statement no doubt this objection is in the written statement but I think that 

defendants have not given serious attention to this objection during all the proceedings of 

the suit. Even otherwise I have seen that in Mutation No.336 dated 8-4-1967 there is no 

mention that this property was yet under administration of the Settlement Department, 

therefore, there is no need to further probe into or go in the depth of this objection, therefore, 

I find that the civil Court has the jurisdiction to entertain the suit. 

  

10 Now I come to Mutation No.336 dated 8-4-1967. No doubt under this mutation the 

inheritance of Mst. Nehmat was devolved on Salamat and Wasiqan. The name of Mst. 

Latifan not mentioned in this mutation which has been produced as Exh.P-10. The 

plaintiff/respondent failed to show that how the name of her mother came in the Jamabandi 

without any backing of law or any document, then how she became the owner of 1/3rd share 

of pro-perty. The plaintiff/respondent absolutely failed to prove this fact that his mother was 
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owner to the extent of 1/3rd share in the suit property, therefore, so called mutation of 

inheritance No.660 dated 7-10-1987 Exh.P-3 was in his favour as a sole legal heir of Latifan 

Bibi and when this position is clear, then the order by A.C., Farad Badar Exhs.P-4 and P-5 

were validly given. It seems that in order to save the illegalities committed by the plaintiff in 

connivance with the revenue staff he filed the suit in hand to perpetuate these illegalities. 

Plaintiff was bound to prove his case on the basis of clear unrebutted evidence, but he 

miserably failed to prove his case on the basis of evidence produced on the file. 

  

11. On the other hand, the evidence produced by the defendants clearly proves their stand. 

Even subsiding the oral evidence of both the parties the documentary evidence is rich 

enough to reach to a right conclusion, Exh.D-1 mutation of inheritance of Mst. Nehmat Bibi 

shows that Latifan was her pre-deceased daughter. It was sanctioned on 12-11-1954 in 

which the death of Mst. Nehmat has been shown in the year 1952. At that time only two 

daughters Mst. Salamat and Wasiqan were alive. It shows that the plaintiff Syed Khurshed 

Ahmad Shah appeared before the Tehsildar on the sanction of this mutation. The plaintiff 

failed to establish the date of death of Mst. Nehmat Bibi and his mother Mst. Latifan. The 

do6ument Exh.D-5 is with regard to the mutation of inheritance of father of the plaintiff. 

This was sanctioned on 10-6-1955 wherein it is reported that father of the plaintiff died 

during the riots of 1947, in this mutation plaintiff has been shown his sole legal heir, 

therefore, this document clearly goes against the stand of the plaintiff. Ignoring or 

misinterpreting this important documentary evidence both the courts below fell in error, 

therefore, they reached to a wrong conclusion. 

  

12. The plaintiff was present at the time of sanctioning Mutation No.336 dated 8-4-1967 and 

filing of this suit in the year 1990 was clearly time-barred. 

  

13. In the light of above discussion I allow this civil revision, set aside the findings of both 

the courts below recorded on issues Nos.1, 4, 5 and 6. Resultantly the suit filed by the 

respondents/plaintiffs stands dismissed. 

  

K.M.Z./W-14/L Revision accepted. 

 

2012 YLR 1414 

[Lahore] 

Before Amin-ud-Din Khan, J 

IRSHAD AHMAD and another---Petitioners 

versus 

MANZOOR AHMAD and others---Respondents 
 

Civil Revision No.9-D/BWP, heard on 3rd October, 2011. 

 (a) Civil Procedure Code (V of 1908)--- 
----O.VII, R.II, Ss. 47 & 12(2)---Specific Relief Act (I of 1877), S. 42---Suit for declaration-

--Rejection of plaint---Scope---Plaintiff had sought declaration of title over suit land and 

challenged attestation of mutation of suit land in favour of the defendants---Suit of plaintiff 

was dismissed by Trial Court under O. VII, R. 11, C.P.C. and said order of Trial Court was 

upheld by Appellate Court---Validity---Suit was barred under the law because it was not 



 

(117) 

 

denied by the parties that the impugned mutation of suit land was attested in an executing 

decree under order of an Executing Court---Any right of the plaintiff, under threat through 

said mutation, could be remedied under S. 47, C.P.C. or if said decree of Executing Court 

was to be challenged, then the plaintiff had the remedy of S.12(2), C.P.C., and should not 

have filed the suit---Plaintiffs, had an opportunity to look into the certified copies of the 

judicial record which had not been denied by the plaintiffs and therefore the suit was liable 

to be rejected under O. VII , R. 11, C.P.C.---Dismissal of suit by courts below was 

principally correct---Revision was dismissed. 

  

(b) Civil Procedure Code (V of 1908)---  
----O.VII, R 11---Application of O.VII, R.11, C.P.C---Scope---For application of O. VII R. 

11, C.P.C. it was not necessary that issues be framed and evidence be recorded. 

  

(c) Civil Procedure Code (V of 1908)---  

----S. 11---Application of S.11, C.P.C.----For application of S. 11 C.P.C., it was for the 

Court to see whether the suit property and cause of action in both the suits were the same 

and if the former suit had been finally decided by the court of competent jurisdiction, then 

such second suit would be barred.  

Raja Muhammad Sohail Iftikhar for Petitioners.  

Rana Muhammad Hussain Shakir for Respondents.  

Date of hearing: 3rd October, 2011. 

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners have challenged 

the judgment and decree dated 17-11-2008 passed by learned Additional District Judge, 

Khanpur, District Rahim Yar Khan whereby appeal filed by the petitioners was dismissed 

and judgment and decree dated 31-1-2007 passed by learned Civil Judge, Khanpur whereby 

the suit filed by the petitioners was dismissed, was upheld. 

  

2. With the concurrence of learned counsel for the parties, this civil revision is being decided 

as "Pacca" (Admitted) case. 

3. Brief facts of the case are that the petitioners-plaintiffs filed a suit for declaration that they 

be declared owners of the property measuring 9 kanals, 3-1/2 marlas, fully detailed in the 

head note of the plaint, and also challenged Mutation No.1355 attested on 29-11-2001. This 

suit was filed on 10-1-2005. 

  

4. The defendants filed their written statement in which they have stated that the suit is not 

competent and is liable to be rejected as the Mutation impugned in the suit has been 

sanctioned in execution of a decree dated 22-3-1979 for specific performance in favour of 

the defendants-respondents and also pleaded that the property, subject-matter of the suit in 

which decree was passed, was dishonestly transferred in favour of the petitioners-plaintiffs 

who are near relatives of the judgment-debtor and in order to frustrate the decree, the present 

suit has been filed. 

  

5. Learned trial Court on the basis of the averments in the written statement thought it proper 

that the suit be judged on the basis of principles embodied under Order VII Rule 11 of the 
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C.P.C. as well as section 11 of the C.P.C. and after considering the record dismissed the suit 

vide judgment and decree dated 31-1-2007. The appeal filed by the plaintiffs-petitioners was 

also dismissed by learned Additional District Judge, Khanpur vide judgment and decree 

dated 17-11-2008. Hence this civil revision. 

  

6. Learned counsel for the petitioners states that without framing the issues and affording the 

opportunity to the parties to produce their respective evidence, application of section 11 of 

the C.P.C. was not proper and that even for application of Order VII, Rule 11 of the C.P.C. 

the evidence of the parties should have been recorded. 

  

7. On the other hand, learned counsel for the respondents states that matter in issue relates to 

the year 1960; that in the year 1976 suit for specific performance was filed by the 

defendants-respondents which was decreed in the year 1979 and the appeal filed against the 

said decree was dismissed in the year 1983; that C.R. No.187-D-1983 filed by the judgment-

debtors was also dismissed by this Court vide judgment-dated 14-11-2000; that during the 

course of execution proceedings of the decree, the suit-land was transferred in favour of 

respondents and Mutation No.1355 was sanctioned on 29-11-2001; that the plaintiffs-

petitioners are near relatives of Adbul Rahman, judgment-debtor who is dragging the 

petitioners for the last fifty years in the Courts and that order of the Executing Court is also 

under challenge in C.R. No.438-2004/BWP titled "Abdul Rahman versus Manzoor Ahmad 

and others", which is also fixed for today. Further submits that the petitioners of this civil 

revision never came to the surface except Abdul Rahman who filed the said civil revision 

and counsel in both the civil revisions is the same. Further submits that during pendency of 

the lis of specific performance, the suit-land has been transferred in favour of the petitioners-

plaintiffs of this suit. 

  

8. I have heard the learned counsel for the parties and have perused the record. 

  

9. So far as the objection of learned counsel for the petitioners that before application of 

Order VII Rule 11 of the C.P.C. as well as section 11 of the C.P.C. the learned trial Court 

was bound to frame issues and to record evidence of the parties is concerned, in my view it 

is not necessary for application of Order VII Rule 11 of the C.P.C. that issues be framed and 

evidence be recorded. In case of application of section 11 of the C.P.C., it is for the Court to 

see that property and cause of action in both the suits is the same and the former suit has 

been finally decided by the Court of competent jurisdiction then the second suit is barred. 

This case is not a case of the application of section 11 of the C.P.C. However, this suit is 

otherwise barred under the law because it is not denied by the parties that the impugned 

Mutation No.1355 was attested on 29-11-2001 in execution of the decree under the order of 

the learned Executing Court, therefore, if any right of the plaintiffs-petitioners, for the sake 

of arguments, was under threat through this mutation, the remedy available to the plaintiffs-

petitioners was under section 47 of the C.P.C. or if the decree was to be challenged passed in 

that suit in which the execution petition was filed, the plaintiffs-petitioners were having the 

remedy of section 12(2) of the C.P.C. and not this suit. The reasons given by the Courts 

below for dismissing the suit are not wrong but the application of section 11 of the C.P.C. is 

not correct but, as I have discussed above, the suit was barred under section 47 of the C.P.C. 
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 10. In the light of what has been discussed above, dismissal decree in suit passed by both 

the Courts below is principally correct, when there was opportunity before the learned trial 

Court to look into certified copies of the judicial record which has also not been denied by 

the plaintiffs- petitioners the suit was liable to be rejected under Order VII Rule 11 of the 

C.P.C. In this view of the matter, I dismiss this civil revision with costs and reject the plaint 

filed by the plaintiffs-petitioners under Order VII Rule 11 of the C.P.C. being barred by law. 

  

K.M.Z./I-12/L        Revision dismissed. 

 

2012 YLR 1418 

[Lahore] 

Before Amin-ud-Din Khan, J 

PROVINCE OF PUNJAB and others---Petitioners 

versus 

WAHID BAKHSH and others---Respondents 
 

Civil Revision No.88-D of 1997/BWP, heard on 13th October, 2011 

Specific Relief Act (I of 1877)---  
----S. 8---Civil Procedure Code (V of 1908), O.XXVI, R.9---Suit for possession--Local 

Commission, report of---Suit was decreed by the Trial Court and same was upheld by 

Appellate Court----Plaintiff, in order to show ownership, had relied on a copy of haqdaraan 

wherein the plaintiff was shown as partly the owner of the suit land---Defendants were in 

possession of the land owned by them---Report of the local commission, when scrutinized in 

the light of documentary evidence produced by the plaintiff, was found to be clearly false as 

the plaintiff was not the exclusive owner of the suit land---Revenue record produced by the 

plaintiff was against the plaintiff's own version---Objections on the report of said local 

commission raised by the defendants, were not attended to by the courts below---Local 

Commission had not issued notices to the defendants and had not observed the instructions 

with regard to the demarcation issued by the Board of Revenue---Patwari was not present at 

the time of the spot inspection and revenue record had not been relied upon by the said local 

commission in its report---Report of the said local commission was not reliable and revenue 

record being against the plaintiff, there was no evidence available with the Trial Court to 

decree the suit---Findings of the courts below were based upon misreading and non-reading 

of evidence---High Court set aside orders of the courts below and dismissed suit of plaintiff-

---Revision was accepted, accordingly.   

Naveed Khalil Chaudhry A.A.-G. and Sardar Muhammad Hussain Khan for Petitioners.  

Nemo for Respondents.  

Date of hearing: 13th October, 2011. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners have challenged 

the judgment and decree dated 7-1-1997 passed by Additional District Judge, Rahim Yar 

Khan whereby appeal filed by the petitioners was dismissed and the judgment and decree 

dated 15-2-1996 passed by Civil Judge 1st Class, Rahim Yar Khan decreeing the suit filed 

by respondent No.1 Wahid Bakhsh was maintained. 
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2. Brief facts of the case are that the plaintiff-respondent No.1 instituted a suit for possession 

on 10-12-1991 with regard to the suit-land measuring 1 kanal, 13 marlas, fully described in 

the head note of the plaint. He averred in the plaint that he had got the said land including 

other land total measuring 4 kanals through an exchange mutation (Mutaion No.4711 

sanctioned on 7-5-1991) from Shafiq Ahmad and others and states that now defendants 

Nos.1 to 3 have forcibly taken the possession of the suit plot and have constructed four-wall 

and, thus, have included his property in their four-wall. 

  

3. Written statements were filed and the learned trial Court after framing the issues invited 

the parties to produce their respective evidence. Learned trial Court also appointed Tehsildar 

Khanpur as local commission to file report with regard to the actual position and possession 

of the suit property at the spot. Local commission visited the spot and filed the report. The 

petitioners-defendants Nos.1 to 3 filed objections on the report of the local commission. The 

trial Court vide its judgment and decree dated 15-2-1996 decreed the suit. The petitioners 

filed an appeal which was dismissed by Additional District Judge, Rahim Yar Khan vide his 

judgment and decree dated 7-1-1997.Hence this civil revision. 

  

4. Today no one appeared on behalf of the respondents, therefore, ex parte arguments of the 

learned counsel as well as A.A.-G. appearing on behalf of the petitioners have been heard 

and record perused. 

  

5. Learned counsel for the petitioners and the learned A.A.-G. state that trial Court was not 

competent to appoint local commission to determine the position at the spot for demarcation 

of the suit property as the property is within the city constructed area; that the Court has 

given its powers to the local commission which is not permissible under the law; that when 

the objections were raised on the report of local commission trial Court was bound, under 

the law, to frame an issue in this regard on the objection's of the petitioners and decide the 

same before deciding the suit and that stand taken in the suit by the plaintiff-respondent 

No.1 is contradictory with his oral as well as documentary evidence. They have referred to 

statement of Anwar Hassan P.W.1, the local commission/author of report Exh.P-1 who has 

admitted that he had neither issued any notice to the Province of Punjab nor to the Deputy 

Director, Agriculture i.e. defendant No.2. The learned counsel for petitioners further stated 

that in accordance with copy of register haqdaraan zameen for the year 1987-1988, Exh.P-2 

which was produced by the plaintiff himself, the alleged suit land Rectangle No.432/6 Killa 

No.12-Alif measuring 1 kanal, 13 marlas is shown as "Ghyr mumkin sarrak" which is 

clearly in contradiction of the claim of the plaintiff-respondent No.1 that this land is in 

possession of Agriculture Department and they have encroached upon this land and have 

constructed four-wall. The same is the position in Exh.P-3 which is register haqdaraan 

zameen for the year 1991-1992. 

 6. I have observed that in order to show his ownership, respondent No.1 has produced 

Exh.P-4 which is copy of register haqdaraan zameen for the year 1991-92, Khewat 

No.498/519. This khata is comprising of 32 kanals, 2 marlas and shares are 657 of the 

owners wherein plaintiff- respondent No.1 is only owner of 36 shares in this total khata. No 

"tatimma" has been carved out in accordance with law. According to Exh.D-2 Agriculture 

Department is owner of 8 kanals of land in Khata No.530/517 register haqdaraan zameen for 

the year 1987-1988. The possession of Agriculture Department has been shown in Rectangle 
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No.432/6 Killa No.11-Alif, measuring 2 kanals, 4 marlas and in Killa No.12, 5 kanals, 16 

marlas. In this way petitioners are in possession of 8 kanals of land which is owned by them, 

it is also not the case of the plaintiff/respondent that petitioners are in possession of land 

more than their owned land. 

 7. When the report of local commission is scrutinized in the light of the documentary 

evidence produced by the plaintiff-respondent No.1 himself, it makes clear that the report is 

false as the plaintiff-respondent No.1 was not exclusive owner of the suit property as alleged 

by him. The Revenue Record produced by him is against his version. There is road on the 

suit-land measuring 1 kanal, 13 marlas. There were serious objections raised on the report of 

the local commission by the petitioners-defendants, which were not attended to by the trial 

Court as well as first appellate Court. The trial Court and the first appellate Court have 

mostly recorded findings on the basis of this report of local commission which was not 

reliable as it is against the Revenue Record. The local commission also admitted that he had 

not issued notice to the Province of Punjab as well as Deputy Director Agriculture, 

defendant No.2. There was no independent and reliable evidence to decree the suit. I have 

noticed that even the local commission has not observed the instructions with regard to 

demarcation issued by the Board of Revenue. When it was a constructed area, demarcation 

proceedings were to be conducted with full care and caution. I have further noticed that 

Patwari of Halqa along with relevant record of the land in dispute was not present at the time 

of spot inspection and the Revenue Record has not been relied upon as referred at the time 

of preparation of the report, 

 8. The report of local commission is not reliable, Revenue Record is against 

plaintiff/respondent, there was no evidence available with the trial court to decree the suit. 

 In view of the above disdission, findings recorded by both the Courts below are result of 

misreading and non-reading of evidence available on record further the findings are in clear 

violation of legal position of suit land being part of joint khata, therefore, the same are not 

sustainable under the law. Accordingly, I accept this civil revision and set aside the 

judgments and decrees of both the courts below with the result that the suit of plaintiff-

respondent No.1 stands dismissed. There shall be no order as to costs. 

K.M.Z./P-4/L         Revision accepted. 

 

2012 YLR 1714 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD SULTAN---Petitioner 

Versus 

NOOR MUHAMMAD and others---Respondents 
 

Civil Revision No.252 of 1998/BWP, heard on 4th October, 2011. 

 Specific Relief Act (I of 1877)--- 
----S. 42---Suit for declaration---Plaintiffs filed suit that they were legal heirs of deceased 

husband of vendor female who sold 'Ahata' in dispute to defendant vendee---Defendant had 

purchased suit 'Ahata' through registered sale-deed from the female---Mutation in favour of 

vendor female about conferment of proprietary rights on the basis of registered transfer deed 

by Municipal Committee was on record---Said mutation was sanctioned on the basis of 

registered document and through that document the rights of disputed 'Ahata' were conferred 
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to said vendor female and not to her husband of whose the plaintiffs claimed to be legal 

heirs---Proprietary rights were granted to her even after nine years of the death of her 

husband---Lady sold said Ahata in favour of the defendant through registered sale-deed and 

mutation on basis of said sale-deed was sanctioned---Proprietary rights were transferred in 

favour of owner/vendor and registered deed through which proprietary rights were granted 

to her had not been challenged by the plaintiffs in their suit---When the document on the 

basis of which mutation was sanctioned in favour of the vendor had not been challenged, 

sale mutation in favour of the defendant also could not be challenged---Said mutation was 

not an inheritance mutation of deceased husband of the vendor---Suit filed by the plaintiffs 

was misconceived---Even if any initial allotment was made in favour of deceased husband 

of the vendor, that remained just an allotment till he breathed his last and his widow fulfilled 

all the conditions and then proprietary rights were conferred upon her---Appellate Court 

below was not justified in deciding appeal in favour of the plaintiffs, which was result of 

misreading and non-reading of evidence brought by the parties on the record---Impugned 

judgment and decree passed by Appellate Court, were set aside and suit filed by the 

plaintiffs was dismissed with costs.   

Ch. Riaz Ahmad for Petitioner.  

Muhammad Ibrahim Khan for Respondents. 

Date of hearing: 4th October, 2011. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioner has challenged the 

judgment and decree dated 21-5-1998 passed by learned Additional District Judge, 

Bahawalnagar whereby the appeal filed by the respondents was accepted and judgment and 

decree passed by learned trial Court dated 19-4-1995 dismissing the suit was set aside. 

2. Brief facts of the case are that the respondents filed a suit for declaration that they are 

legal heirs of Jan Muhammad deceased and entitled to legal share in ""Ahata" No.369 

measuring 5 marlas, fully described in the head note of the plaint. The suit was resisted by 

the defendant. Written statement was filed. 

  

3. Learned trial Court framed the issues and invited the parties to produce their oral as well 

as documentary evidence. Both the parties produced their respective evidence. Learned trial 

Court vide judgment and decree dated 19-4-1995 dismissed the suit. The plaintiffs-

respondents filed an appeal which was accepted by the learned Additional District Judge, 

Bahawalnagar vide judgment and decree dated 21-5-1998. Hence this civil revision. 

  

4. Learned counsel for the petitioner states that Muhammad Sultan, petitioner has purchased 

the suit property through registered deed from the ostensible owner Mst.Karamtay Bibi. 

Further states that the respondents plaintiffs challenged Mutation No.23 attested on 5-8-

1984 in favour of Mst.Karamtay Bibi alleging it to be an inheritance mutation from Jan 

Muhammad.  

  

5. On the other hand, learned counsel for the respondents states that Exh.P-7 is an 

application filed by Mst. Karamtay Bibi for attestation of mutation in her favour as she was 

widow of Jan Muhammad. Further states that judgment and decree passed by the first 

appellate Court is in accordance with law. 
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 6. Arguments heard. Record perused. 

  

7. It is a matter of concern that both the learned counsel have not properly assisted the Court. 

They advanced just flimsy arguments but the record was minutely scrutinized by me. Exh.P-

1 which is being alleged as inheritance mutation is not so. This mutation is about conferment 

of proprietary rights on the basis of registered transfer deed by Municipal Committee, 

Haroonabad in favour of Mst. Karamtay Bibi. This mutation was sanctioned on 5-8-1984 on 

the basis of registered document dated 18-7-1984. Through this document the rights of 

"Ahata" in dispute were conferred to Mst. Karamtay Bibi and not to Jan Muhammad, her 

husband. It is not denied that Jan Muhammad died on 27-5-1975. The death certificate was 

produced by the plaintiffs-respondents as Exh.P-5, meaning thereby the proprietary rights 

were granted to Mst. Karamtay Bibi even after nine years of the death of Jan Muhammad. 

Mst. Karamtay Bibi sold this "Ahata" in favour of Muhammad Sultan through registered 

sale-deed, copy of which is Exh.P-4 and mutation on the basis of which sale-deed was 

sanctioned is Exh.P-3 on the record. In this view of the matter I am clear in my mind that 

proprietary rights were transferred in favour of Mst. Karamtay Bibi and the registered deed 

through which proprietary rights were granted to her has not been challenged in this suit. 

When the document, on the basis of which Mutation No.23 has been sanctioned, has not 

been challenged, the mutation also cannot be challenged. Furthermore, this is not an 

inheritance mutation of Jan Muhammad deceased. The suit is misconceived. So, is the 

evidence led by the plaintiffs-respondents. 

  

8. For the sake of arguments, if any initial allotment was made in the name of Jan 

Muhammad, that remained just an allotment till he breathed his last and Mst. Karamtay Bibi, 

his widow fulfilled all the conditions and then proprietary rights were conferred upon her. 

The plaintiffs were bound under the law to prove that the rights conferred to Jan Muhammad 

for allotment of "Ahata" were inheritable rights and under the inheritance they were entitled 

to get their share. I have also noticed that this aspect of the case has not been pleaded. 

Therefore, no question of evidence on this point arises. In this view of the matter the learned 

first appellate Court fell in error while deciding the appeal in favour of the plaintiffs-

respondents, which is result of misreading and non-reading of evidence brought by the 

parties on the record of file of this case. 

  

9. For what has been discussed above, while accepting this civil revision, I set aside the 

judgment and decree dated 21-5-1998 passed by learned Additional District Judge, 

Bahawalnagar and dismiss the suit filed by the plaintiffs-respondents with costs. 

 

H.B.T./M-62/L        Petition allowed. 
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2012 YLR 1718 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. ZAHOOR ELLAHI and others---Petitioners 

Versus 

ADDL: COMMISSIONER (R) and others---Respondents 
 

Writ Petitions Nos.5292 and 6170 of 1998/ BWP, heard on 16th June, 2011. 

 Displaced Persons (Land Settlement) Act (XLVII of 1958)---  
----Ss. 10 & 11---Evacuee Property and Displaced Persons Laws (Repeal) Act (XIV of 

1975) S. 3---Constitution of Pakistan, Art. 199---Constitutional Petition---Petitioners 

assailed orders of the Settlement Commissioner whereby their entitlement to land was 

cancelled and allotment was made to the respondent subject to his entitlement---Contention 

of the petitioners was that they being in possession of the land since 1972; they had a right 

to purchase the land and such right was not taken into consideration by the Authorities---

Validity---After repeal of Settlement Laws, if any claim was pending, that claim now could 

not be settled---Petitioners being in possession of the land since 1972 were declared entitled 

to retain the land and Settlement Department was directed to process entitlement of 

petitioners in accordance with S.3 of the Evacuee Property and Displaced Persons Laws 

(Repeal) Act, 1975---Constitutional petition was allowed, accordingly.  

Raja Muhammad Sohail Iftikhar for Petitioners.  

Naveed Khalil Chaudhry A.A.-G., and Ch. Parmoon Bashir for Respondents.  

Date of hearing: 16th June, 2011. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---I will intend to dispose of Writ Petition No.5292 of 1998 and 

Writ Petition No.6170 1998 through this single judgment. 

  

2. Learned counsel for the petitioners submits that originally the suit-land was allotted by the 

Assistant Settlement Commissioner to Muhammad Siddique and Muhammad Yasin on their 

Khata RL-II No.59 vide order dated 14-3-1972 against their verified claim. The said 

allottees gifted this land to one Farzand who had sold the same to the petitioners 

predecessor-in-interest namely Muhammad Ramzan for consideration of Rs.15,000 vide 

registered sale-deed dated 24-7-1972 Thereafter on 14-1-1973 respondent No.3, Bakhshaya 

moved an application under sections 10/11 of the Displaced Persons (Land Settlement) Act, 

1958 before the Additional Settlement Commissioner/ exercising powers of Chief 

Settlement Commissioner on the ground that the allotment was obtained by Muhammad 

Siddique and Muhammad Yasin, displaced persons, by fraud and misrepresentation as they 

got the allotment in excess of their entitlement. The specific ground was that in fact they had 

abandoned land in India which was 'Kham Bigha' while they got the same calculated with 

'Pacca Bigha' and thus their claim was enhanced. The Additional Settlement Commissioner 

without notice to the vendee namely Muhammad Ramzan predecessor-in-interest, of the 

petitioners, cancelled the allotment vide order dated 26-6-1974. Said Muhammad Ramzan, 

the predecessor, the predecessor-in-interest of the petitioners filed Constitutional Petition 

No.196-R/1975. The writ petition was allowed by this Court and the older of the Additional 

Settlement Commissioner dated 26-6-1974 was declared as void and without lawful 
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authority having been passed without providing opportunity of hearing the vendee 

Muhammad Ramzan and case was remanded to the Settlement Commissioner for its 

decision afresh in accordance with law after hearing necessary parties. After remand the 

Additional Commissioner (Revenue)/Notified Officer Bahawalpur Division Bahawalpur has 

passed the impugned order dated 5-9-1998 whereby he has restored and maintained the 

order earlier passed on 26-6-1974 and held that excess entitlement is cancelled from the 

names of Muhammad Siddique and Muhammad Yasin from their Khatas and the same is 

allotted to Bakhshaya (Mukhbar) subject to his entitlement. Learned counsel submits that the 

petitioners being bona fide purchasers and in possession since 1972 had a right to purchase 

the suit-land under section 3 of the Evacuee Property and Displaced Persons Laws (Repeal) 

Act XIV of 1975 and their right has not been taken into consideration. Further contends that 

respondents/authorities have not determined and scrutinized the entitlement of Bakhshaya 

and have mechanically allotted the land so cancelled from the petitioners to Saeed Ahmad 

and Sultan alleged legal heirs of Bakhshaya while according to the record produced by them 

before the Additional Settlement Commissioner, they are not legal heirs of Bakhshaya, thus, 

not entitled to allotment. 

  

3. After repeal of Settlement Laws 1974 if any claim was pending that claimed now cannot 

be settled in the light of offer of the petitioners that as they are in possession of the land 

since 1972, therefore, under section 3 of the Evacuee Property and Displaced Persons Laws 

(Repeal) Act, 1975 they are declared entitled to retain the land and Settlement Department 

will process their entitlement in accordance with above referred section. 

  

4. Both the writ petitions are allowed in the above terms with no order as to costs.  

 

K.M.Z./Z-34/L Petitions allowed. 

 

2012 YLR 2335 

[Lahore] 

Before Amin-ud-Din Khan, J 

TALIB HUSSAIN---Petitioner 

Versus 

NOOR AHMAD and others---Respondents 
  

Civil Revision No.239 of 1997, decided on 28th September, 2011. 

 Civil, Procedure Code (V of 1908)---  
----O.XLI, Rr. 31 & 32---Specific Relief Act (I of 1877) S. 42---Judgment in appeal---

Scope---Suit for declaration challenging validity of mutation was decreed ' by Trial Court 

but was dismissed by Appellate Court---Contention that the Appellate Court was bound to 

record its findings on each and every issue separately was not tenable under the law because 

the discussion of  every issue was necessary but it was not necessary for the Appellate Court 

to record the findings on each and every issue separately, like the Trial Court when the 

detailed findings of the Trial Court on each issue were available on the record. 

Raja Muhammad Sohail Iftikhar for Petitioner.  

Nemo for
 
Respondents.  

Date of hearing: 28th September, 2011. 
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 JUDGMENT  
AMIN-UD-DIN KHAN, J . - -Through this civil revision, the petitioner has challenged the 

judgment and decree passed by the learned Additional District Judge, Bahawalnagar dated 

14-3-1997; whereby appeal_ filed by the respondents was accepted and judgment and decree 

passed by the learned Civil Judge, Bahawalnagar dated 12-1-1996 was set aside, resulting 

the dismissal of the suit filed by the petitioner. 

  

2. The brief facts as leading to this civil revision are that the petitioner-plaintiff filed a suit 

for declaration on 12-11-1992 challenging therein the validity of mutation of sale No.400 

attested on 2-2-1969. The respondents-defendants contested the suit by filing written 

statement and also raised many preliminary objections. Learned trial Court after framing of 

issues invited the parties to produce their oral as well as documentary evidence, which they 

done the needful. The learned trial Court decreed the suit vide its judgment and decree dated 

12-3-1996. The respondents-defendants filed an appeal before the 'first appellate court 

which was accepted on 14-3-1997 resulting therein the dismissal of suit filed by the 

petitioner. 

  

3. The learned counsel for the petitioner argued that the learned. first appellate court has 

violated the law and has not recorded the findings issue-wise; that at the time of attestation 

of the impugned mutation the plaintiff-petitioner was minor; that Exh.
'
P-1 is school' leaving 

certificate which was produced before the trial Court in documentary evidence and 

according to which the age of petitioner plaintiff is 15 years at the time of attestation of 

impugned mutation. Further states that on the basis of mutation no rights
'
 in the immovable 

property are transferred. The learned first appellate court has misread the evidence available 

on the file in shape of Exh.D-1and Exh. D-4. He prays that the judgment and decree passed 

by the first appellate court be set aside. 

  

4. None has entered appearance on behalf of the respondents. Therefore, they are proceeded 

against ex parte. 

  

5. I have heard the ex parte arguments and perused the record with the able assistance of 

learned counsel for the petitioner. 

  

6. The contention of learned counsel for the petitioner is that Exh.P-1 has been misread by 

the first appellate court. I have noticed that Exh.P-1 is not per se admissible. This document 

can be proved through the cogent evidence. Furthermore, P.W.3 Muhammad Islam 

Headmaster who came to prove Exh.P-1, in his cross-examination many ambiguities came 

on the record with regard to the Register from which the certificate was issued. Further the 

contention of learned counsel for the petitioner that the first appellate court was also bound 

to record its findings on each and every issue separately. It is not tenable under the law 

because the discussion of every issue is necessary but it is not necessary for the first 

appellate court to record the findings on each and every issue separately, like the trial Court 

when the detailed findings of trial Court on each issue are available on record. It is not 

denied that previously a suit on the basis of same cause of action was filed by the plaintiff in 

the year 1970 Which was compromised, in consideration of Rs'.15000 on 18-3-1970. In the 

compromising application the plaintiff stated that he received an amount of Rs.9000 and he 
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is receiving the rest of agreed money 9f Rs.6000 at the time of recording his compromising 

statement before the court. On the said date he also stated in his statement that his suit be 

dismissed and he has handed over the possession of suit-land to the defendants-respondents. 

All the proceedings in the said suit were produced by the defendants as Exh.D-1 to Exh.D-4 

and proof of payment was also produced before the court as Exh.D-6 and Exh.D-7. 

  

7. It is also important to mention here that the suit property was received by the plaintiff in 

inheritance of his deceased brother Gulzar Shah. The copy of Rappat Roznamcha Waqiati 

dated 27-1-1969 has been produced as Exh.D-13 which shows that for the entry of mutation 

of inheritance, statement of petitioner-plaintiff was recorded and for the impugned mutation 

also his statement was recorded through the same Rappat. It is not denied that at the time of 

attestation of the impugned mutation the petitioner-plaintiff was a grown up boy and he has 

showed him to be a major. It is not the case of petitioner that he was of tender age. Further I 

have observed that the statement of Patwari who recorded the Rappat for attestation of 

mutation, is on record through which he proved the case and Exh.P-11 medical examination 

certificate has been produced by the plaintiff himself according to which the Doctor opined 

that on 27-1-1969 the age of plaintiff was 18 years approximate. In this view of the matter, 

the learned first appellate court has discussed in detail the full factual as well as legal 

position and came to the conclusion that plaintiff was not proved to be the minor at the time 

of attestation of impugned mutation. The contention of learned counsel for the petitioner that 

a mutation does not create or confer a right in favour of the person claiming under any 

mutation. No doubt just attestation of mutation does not create title but in this case the 

defendant-vendee fully proved the factum of sale. They produced Patwari as well as the 

Revenue Officer who attested the mutation and also produced copy of Rappat Roznamcha 

Waqiati. When this evidence has been produced, the factum of sale and attestation of 

mutation is proved, then this creates and confer a right in favour of vendee always. 

Furthermore, there is estoppel against the petitioner because he filed a suit in the year 1970 

and compromised. The age certificate Exh.P-11 negates the claim of the plaintiff-petitioner. 

Further that in existence of a previous decree which is Exh.D-1, fresh suit was barred under 

section 12(2) of the C.P.C. I have also thoroughly examined the record as well as judgment 

passed by the first appellate court. I have not seen any illegality infirmity or jurisdictional 

defect. There is no misreading or non-reading of evidence on the part of the first appellate 

court. 

  

8. In the light of what has been discussed above, the learned counsel for the petitioner failed 

to show any illegality or jurisdictional defect in the impugned judgment passed by the first 

appellate court. Accordingly, the instant civil revision being devoid of any substance is 

dismissed with costs. 

KMZ/T-10/L         Petition dismissed. 
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2012 YLR 2403 

[Lahore] 

Before Amin-ud-Din Khan, J 

FAIZ MUHAMMAD---Petitioner 

Versus 

GHULAM SHABBIR---Respondent 
  

Civil Revision No.1531 of 2002, heard on 23rd May, 2012.  

Punjab Pre-emption Act (IX of 1991)---  
---Ss. 5 & 13---Suit for pre-emption was decreed concurrently---Talb-e-Ishhad---Contention 

of the defendant was that the courts below had erred on the vital issue of performance of 

Talb-e-Ishhad by the plaintiff---Validity---Defendant had stated that no notice of Talb-e-

Ishhad was received by him and said statement was not cross-examined by the plaintiff and 

therefore, portion of a statement which remained unchallenged in cross-examination was 

presumed to have been accepted by the other party---Postman who allegedly served the 

notice was not produced and acknowledgement of receipt of notice had not been put to the 

defendant when he appeared as a witness---Witnesses of the plaintiff had not stated that the 

original notice was sent to the defendant---Plaintiff had not proved the Talbs in accordance 

with law---Nigh Court set aside concurrent findings of the courts below---Revision was 

allowed, accordingly. 

Bashir Ahmed v. Ghulam Rasool 2011 SCMR 762 rel.  

Hafiz Khalil Ahmad for Petitioner.  

Muhammad Sher Chheena for Respondent.  

Date of hearing: 23rd May, 2012. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---'Through this civil revision the petitioner-defendant has 

challenged the judgment and decree dated .2-4-2002 passed by the learned Additional 

District Judge, Bhakkar whereby the appeal filed by the petitioner-defendant was dismissed 

against the judgment and decree dated 18-9-1999 passed by the learned Civil Judge, 

Bhakkar whereby the suit for pre-emption filed by the respondent-plaintiff was decreed. 

  

2. Brief facts of the case are that the respondent-plaintiff filed a suit to pre-empt the sale of 

land through Mutation. No.2474 attested on 31-7-1998 in favour of petitioner-defendant. 

The suit was filed on 10-9-1998. The suit was contested: Written statement was filed. Issues 

were framed
 
and the parties were invited to produce their respective evidence. Both the 

parties produced their respective evidence. The learned trial Court vide judgment and decree 

dated 18-9-1999 decreed the suit. An appeal was filed and the same was dismissed vide 

judgment and decree dated 2-4-2002, hence this civil revision. 

  

3. Learned counsel for the petitioner-defendant states that he only challenges findings on 

issue No.1 and issue with regard to relief and will also advance the arguments with regard to 

said issues. The case of the respondent-plaintiff was that he came to know about the sale on 

10-8-1998, whereas learned counsel states that he is nephew of the vendor and the story 

narrated by him is absolutely not plausible that attestation of mutation came in his 

knowledge on 10-
g
-1998. Learned counsel states that it was the case of the defendant-
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petitioner that `plaintiff was present at the time of attestation of sale mutation and the suit-

land was purchased by defendant through plaintiff-respondent as the seller is his uncle. 

Further states that in his statement as DW.1 the petitioner defendant has categorically denied 

from receipt of any notice of Talb-e-Ishhad and making of Talb-e-Muwathibat by the 

plaintiff-respondent and it is stated that the sale was in the knowledge of whole of the people 

of the village. Learned counsel states that in the cross-examination no question was put to 

the defendant-petitioner with regard to all the above-mentioned statement. Even the alleged 

acknowledgement due was not put to him when he appeared in the witness box and even 

otherwise .the sending of notice and delivery of notice have not been proved by the plaintiff-

respondent. Even P. W .4 and P.W.5 alleged attesting witnesses of notice, photocopy of 

which has been produced as Exh.P-3, have not stated that this notice was sent to the 

defendant-petitioner through registered acknowledg?ment due. Therefore, states that the 

findings recorded by both the courts below on issue No.1 are against the record and result of 

misreading and non-reading of evidence available on the file. 

  

4. On the other hand, learned counsel for the respondent has stated that there are concurrent 

findings of fact recorded by both the courts below, therefore, no 'case for interference by this 

court is made out and there is no defect in the findings recorded by the courts below. 

5. I have heard the arguments of both the learned counsel for the parties and have perused 

the record with their able assistance. 

  

6. I have noticed that defendant-petitioner has categorically .stated that no notice of Talb-e-

lshhad was received by him. This part of statement was not cross-examined by the learned 

counsel for the plaintiff-respondent. It is well-settled law that a portion of a statement which 

remains unchallenged in" the cross-examination is presumed to have been accepted by the 

other party. In this case as the learned counsel for the petitioner-defendant has highlighted 

that major portion of the examination-in-chief of the defendant-petitioner has not been 

cross-examined by the learned counsel for the plaintiff-respondent, therefore, that portion 

will be presumed to have been accepted by the plaintiff-respondent. Even otherwise, the 

statement of the plaintiff-respondent is that notice was sent through registered post 

acknowledgment due by Muhammad Shafie but Muhammad Shafie the writer of the notice 

has not been produced by the
'
 plaintiff. The Postman allegedly who served with the notice 

has not been produced and the alleged acknowledgment due with regard to the receipt of 

notice has not been put to the defendant-petitioner, when he appeared in the witness- box. 

Even the photocopy of the alleged notice has been produced as Exh.P-3. The witnesses of 

the plaintiff have not stated that the original notice was sent to the defendant-petitioner and 

it is photocopy of the said notice. Even the witnesses have not stated that the notice was sent 

to the defendant-petitioner. In this view of the matter, both the courts below have ignored 

these facts while recording findings on issue No. l. The findings recorded by both the courts 

below are result of misreading and non-reading of material evidence available on the file 

and the findings are also contrary to the settled principle of law. While relying upon Bashir 

Ahmed v. Ghulam Rasool (2011 SCMR 762), I am clear in my mind that the plaintiff-

respondent has failed to prove Talbs in accordance with law. 
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In the light of what has been discussed above, this civil revision is allowed and judgments 

and decrees passed by both the courts below are set aside. Consequently, the suit filed by the 

plaintiff-respondent is dismissed. 

 

KMZ/F-27/L        Petition dismissed. 

 

2012 Y L R 2429 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD NAWAZ KHAN and another---Petitioners 

Versus 

HARIS NADIM KHAN and 4 others---Respondents 
  

Civil Revisions Nos.628 and 638 of 2005, heard on 23rd May, 2012.  

Punjab Pre-emption Act (IX of 1991)---  
----Ss. 13 & 5---Talb-e-Muwathibat and Talb-e-Ishhad--- "Jumping demand," (Talb-e-

Muwathibat) proof of---Suit for pre-emption was decreed by Trial Court but dismissed by 

Appellate Court--Validity---Time of knowledge or of making Talb-e-Muwathibat was not 

mentioned in the plaint---For proving a jumping demand, it was necessary for the plaintiffs 

to prove without any doubt the time date and place of knowledge of the impugned sale and 

then to prove the demand without any delay in between knowledge of the impugned sale and 

the making of the demand---When time and plate had not been proved through clear and 

convincing evidence, Talb-e-Muwathibat was not proved---Admittedly no time of 

knowledge and demand had been mentioned in the plaint as well as in the alleged notice of 

Talb-e-Ishhad and therefore, the plaintiffs could not claim that the Talbs had been proved in 

accordance with law---Delivery of notice had not been proved and the postman was not 

produced as a witness---When receipt of notice of Talb-e-Ishhad was denied by the 

defendants, proof of , delivery of notice was necessary---Only one of the plaintiffs appeared 

as witness without having the power of attorney of the other, which- was a fatal defect---

Every plaintiff had to prove his jumping demand by appearing as a witness or at least 

through a duly authorized attorney---No illegality in the findings of the Appellate Court 

having been found, revision was dismissed. 

Muhammad Bashir and others v. Abbas Ali Shah 2007 SCMR 1105 rel.  

M. Zafar Chaudhary assisted by Ms. Kishwar Naheed for Petitioners.  

Zahid Hussain Khan and Umair Khan Niazi for Respondents.  

Date of hearing: 23rd May, 2012. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---By this single judgment, I intend to dispose of Civil Revisions 

Nos. 628 and 638 of 2005 as common questions of law and facts are involved in both these 

civil revisions. 

  

2. Through these civil revisions the petitioners-plaintiffs have challenged the judgment and 

decree dated 1-3-2005 passed by the learned Additional District Judge, Mianwali whereby 

the appeal filed by the respondents were accepted against the judgment and decree dated 15-
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4-2004 passed by the Civil Judge, Mianwali, whereby suit or pre-emption filed by the 

petitioners-plaintiffs were decreed. 

  

3. Brief facts of the case are that Haris Nadeem etc. four brothers purchased the suit property 

through Mutations Nos.1413 and 1414 sanctioned on 25-1-1997. These sale mutations were 

pre-empted through separate suits for pre-emption, two filed by Muhammad Ashraf and two 

others suit were filed by Muhammad Nawaz and Muhammad Yaqoob petitioners. All the 

suits were consolidated in the suit filed by Muhammad Ashraf. The learned trial Court 

framed issues and rival pre-emptors Muhammad Nawaz etc. were presumed as defendants 

and the learned trial Court vide its judgment and decree dated 15-4-2004 dismissed the suit 

filed by Muhammad Ashraf and decreed the suit filed by Muhammad Nawaz etc. Two 

appeals were filed by Muhammad Ashraf, two by vendee Haris Nadeem Khan etc. andtwo 

appeals with regard to issues Nos.2, 3 and 7 by Muhammad Nawaz Khan etc. (These issues 

relate to the fixation of market value of the suit property). The learned first appellate court 

vide judgment and decree dated 1-3-2005 accepted two appeals filed by vendees-defendants 

and dismissed the appeals filed by both set of pre-emptors and in this way all the suits for 

pre-emption filed by the pre-emptors stand dismissed, hence these civil revisions filed by 

Muhammad Nawaz Khan and Muhammad Yaqoob pre-emptors. 

  

4. Learned counsel for the petitioners states that the decree in favour of the petitioners 

granted by the learned trial Court was upset by the learned first appellate court while 

reversing findings in issue No.4. Learned counsel states that the plaintiffs have fully proved 

Talb-e-Muwathibat and Talb-e-Ishhad and the learned trial Court has decided issues in their 

favour while relying upon their evidence and the learned first appellate. court fell in error 

while reversing the findings of the learned trial Court on the ground that one of the plaintiffs 

appeared as a witness and the other plaintiff did not appear and further that the evidence of 

the plaintiffs with regard to knowledge of the impugned sale and making of Talb-e-

Muwathibat is not specific in the statement of the plaintiffs and their witnesses. Learned 

counsel states that there was no need to produce the Postman as the notice was sent through 

registered acknowledge?ment due. 

  

5. On the other hand, learned counsel for the respondents states that there is no mention of 

time of knowledge of impugned sale and Talb-e-Muwathibat in the notice as well as in the 

plaint. Learned counsel further states that production of Postman was necessary. He relies 

upon Muhammad Bashir and others v. Abbas Ali Shah (2007 SCMR 1105). He has further 

argued that even notice of Talb-e-Ishhad has not been proved as the witnesses have not 

stated in their statements specific time, date and place of knowledge as well as sending of 

notice. 

  

6. I have heard the arguments of the learned counsel for the parties and have perused the 

record with their able assistance. 

  

7. In the plaint time of knowledge is not mentioned and same is the position in making of 

Talb-e-Muwathibat, no time of making Talb-e-Muwathibat is mentioned. Now it is settled 

law that for proving a jumping demand, it is necessary for the plaintiffs to prove without 

shadow of doubt and with clear and convincing evidence, the time, date and place of 
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knowledge of the impugned sale and then to prove jumping demand without any delay in 

between knowledge of the impugned sale and making of jumping demand. When there is no 

mention of time of knowledge- of impugned sale, only date of knowledge is mentioned, 

there must not be any delay in time of knowledge and making the demand. When the 

plaintiffs say that they came to know about the impugned sale on such date and also say that 

on such date they made the jumping demand when time of knowledge is not mentioned and 

also the time of making the jumping demand is not mentioned, how it can be presumed that 

without loss of time after knowledge the demand has been made, therefore, it is settled when 

time and place have not been proved with clear and convincing evidence, Talb-e-

Muwathibat is not proved. In this case admittedly no time of knowledge and demand have 

been mentioned in the plaint as well as in the alleged notice of Talb-e-Ishhad Exh. D-1. 

Therefore, the plaintiffs-petitioners cannot claim that they have. proved Talb-e-Ishhad and 

Talb-e-Muwathibat in accordance with law. Even the delivery of notice has not been proved 

and also the Postman has not been produced in the evidence. When receipt of notice of Talb-

e-Ishhad has been denied by the defendants, therefore, proof of delivery of notice was 

necessary in the light of case-law referred supra. The other point that only one of the 

plaintiffs appeared in witness box without having the power of attorney from the other, it is 

also a fatal defect in the way of plaintiffs, every plaintiff has to prove his jumping demand 

by appearing in the witness box or at least through duly appointed attorney. In this view of 

the matter, I see no infirmity or illegality in the findings recorded by the first appellate court 

and the learned counsel for the petitioners has failed to show any misreading or non-reading 

or illegality or infirmity in judgment and decrees passed by the first appellate court. 

 In the light of what has been discussed above, these civil revisions having no merit are 

dismissed. 

 KMZ/M-204/L        Revisions dismissed. 

 

PLJ 2012 Lahore 1 

[Bahawalpur Bench Bahawalpur] 

Present: Amin-ud-Din Khan, J. 

Mst. RABIA BASRI--Petitioner 

versus 

NOOR MUHAMMAD (deceased) through L.Rs. & 3 others—Respondents 

 

C.R. No. 389-D of 2004/BWP, heard on 10.10.2011. 

Civil Procedure Code, 1908 (V of 1908)-- 

----S. 115, O. XLI, Rr. 23, 24 & 25--Civil revision--Remand order was challenged--No valid 

ground for remand of case--Validity--It was not denied that in utmost necessity, remand of 

case was permissible under law but it was equally important that frequently remanding cases 

and that too without any justification was not permissible under law--Court had not given 

any valid reason for remanding of case--Remanded order could not be used to benefit any of 

parties to litigation--Case was remanded to give opportunity to respondents to fill in lacunas 

in their evidence produced before trial Court--Sufficient evidence was available on file to 

decide issues framed by trial Court--Revision was accepted.            [P. 3] A, B & C 

Mian Muhammad Bashir, Advocate for Petitioner. 

Raja Muhammad Sohail Iftikhar, Advocate for Respondents. 

Date of hearing: 10.10.2011. 
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Judgment 

Through this civil revision, the petitioner has challenged the remand order dated 13.5.2004, 

passed by learned Additional District Judge, Ahmadpur East. 

2.  Brief facts of the case are that the petitioner, on 12.4.1992, filed a suit for declaration 

challenging therein the alleged mutation of gift by her father in favour of the defendants-

respondents. The suit was contested by the defendants-respondents, written statement was 

filed, issues were framed on 16.5.1993, the parties produced their respective evidence and 

the learned trial Court through judgment and decree dated 19.12.1995 decreed the suit in 

favour of the plaintiff-petitioner. The defendants filed appeal before the learned first 

appellate Court who vide judgment (remand order) dated 13.5.2004, accepted the appeal and 

remanded the case. Hence this civil revision. 

3.  Learned counsel for the petitioner states that even no one has prayed for remand of the 

case; that there was absolutely no necessity to remand the case as both the parties were 

aware about the stance taken by each party; that the issues framed by the learned trial Court 

were comprehensive; that no one prayed for recasting of issues before the first appellate 

Court and that the remand order is without jurisdiction. 

4.  On the other hand, learned counsel for the respondents states that there was a will deed in 

favour of the defendants-respondents and an `Aaq Nama' against the plaintiff-petitioner and 

that both these documents were not considered by the learned trial Court. Therefore, the 

learned lower appellate Court rightly framed the issues and remanded the case. 

5.  I have heard the learned counsel for the parties and have gone through the record. 

6.  I am afraid that it is not a valid argument for remand of the case. There are certain 

limitations under Order 41 Rules 23, 24 and 25 of the CPC for remand of any case. It is not 

denied that in utmost necessity, remand of case is permissible under the law but it is equally 

important that frequently remanding the cases and that too without any justification is not 

permissible under the law. In the case in hand, learned appellate Court has not given any 

valid reason for remand of case. 

7.  The remand order cannot be used to benefit any of the parties to the litigation. In this 

case, it seems that the case has been remanded to give opportunity to the defendants-

respondents to fill in the lacunas in their evidence produced before the learned trial Court. 

8.  There is sufficient evidence available on the file to decide the issues framed by the 

learned trial Court and the learned first appellate Court has unnecessarily cast fresh issues. 

9.  In the light of what has been discussed above, I accept this civil revision, set aside the 

remand order dated 13.5.2004 passed by the learned Additional District Judge, Ahmadpur 

East. Resultantly, the appeal titled "Noor Muhammad & others versus Mst. Rabia Basri" will 

be deemed to be pending before the learned Additional District Judge-I, Ahmadpur East and 

he will himself decide the same on merits on the basis of material/evidence available on the 

file of the learned trial Court; within a period of four months from 25.10.2011. The parties 

are directed to appear before the learned Additional District Judge, Ahmadpur East on 

25.10.2011. 

(R.A.)  Revision accepted. 
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PLJ 2012 Cr.C. (Lahore) 15 

[Bahawalpur Bench Bahawalpur] 

Present: Amin-ud-din Khan, J. 

MUHAMMAD AZAM--Petitioner 

versus 

STATE and another--Respondents 

 

Crl. Misc. No. 1800-B of 2011, decided on 10.10.2011. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 498--Pakistan Penal Code, (XLV of 1860) S. 489-F--Bail before arrest, refusal of--

Accused had failed to point out any ulterior motive to falsely involvement--Nominated with 

specific allegation--Counsel for petitioner had failed to point out any ulterior motive to 

falsely involve petitioner--Question of grant of pre-arrest bail was extra-ordinary relief 

which was given to accused in extra-ordinary circumstances--Pre-arrest bail was concession 

which cannot be claimed as a matter of right but can avail only where case of prosecution 

based on malice or ulterior motive--Object of pre-arrest bail was to avoid the humiliation of 

respectful and dignified citizen--Bail before arrest was refused.   [P. 16] A 

2007 PCr.LJ 980 and PLD 1983 SC 82 rel. 

Mr. Muhammad Aslam Misson, Advocate for Petitioner. 

Kh. Azhar Abbas, Advocate for Complainant. 

Mr. Shahid Farid, DPG for State. 

Date of hearing: 10.10.2011. 

 

Order 

Through this petition the petitioner Muhammad Azim seeks pre-arrest bail in case FIR No. 

431 dated 24.6.2011 registered under Section 489-F PPC at Police Station City Sadiqabad, 

District Rahimyarkhan. 

2.  Learned counsel for the petitioner contends that the petitioner is innocent. He has been 

falsely involved in the case in order to achieve ulterior motive on the pretext of the 

complainant. FIR is concocted and based on malafide on the part of the complainant. 

3.  Learned DPG assisted by the learned counsel for the complainant has controverted the 

arguments advanced by the learned counsel for the petitioner. Relying on Ibrahim Ghulam 

Mustafa vs. State (PLJ 2007 Cr.C (Lahore) 1242) and Amir Zaheer vs The State (PLJ 2009 

Cr.C. (Lahore) 1271), they contend that there was no any malice either on the part of the 

complainant or the police to rope in the accused in a false case, which is one of the essential 

ingredients for the entitlement of extra-ordinary concession of pre-arrest bail. No case for 

pre-arrest bail is made out, therefore, he is not entitled to pre-arrest bail. 

4.  I have heard the arguments of the learned counsel for the parties and have perused the 

record. 



 

(135) 

 

5.  From the perusal of the record, it reveals that the petitioner is nominated accused with 

specific allegation. Learned counsel for the petitioner has failed to point out any ulterior 

motive to falsely involve the petitioner. The grant of pre-arrest bail is an extraordinary 

concession, which is only given to an accused in extraordinary circumstances because basic 

purpose and object of it is to avoid humiliation of a respectable and dignified citizen. 

Question of grant of pre-arrest bail to an accused does not arise in absence of ulterior motive 

either on the part of prosecution or complainant. This concession cannot be claimed as a 

matter of right but can only be availed of where it is shown that the case of prosecution is 

based on malice and ulterior motive. Reliance is placed on Muhammad Ramzan and 2 others 

vs The State (2007 P.Cr.LJ. 980) and Murad Khan vs Fazal-e-Subhan and another (PLD 

1983 SC 82). Learned counsel for the petitioner has failed to make out a case of pre-arrest 

bail. 

In view of the above discussion, this petition having no merit is dismissed. 

(S.L.)   Bail refused. 

PLJ 2012 Cr.C. (Lahore) 464 

[Bahawalpur Bench Bahawalpur] 

Present: Amin-ud-Din Khan, J. 

MUHAMMAD JALEEL--Petitioner 

versus 

RENT CONTROLLER, BAHAWALPUR and 2 others—Respondents 

 

W.P. No. 106 of 2010, decided on 14.9.2011. 

Constitution of Pakistan, 1973-- 

----Art. 199--Punjab Urban Rent Restriction Ordinance, 1959, S. 13--Eviction Petition--Non 

residential building--Amendment in eviction petition--Dismissed of--Jursidiction--

Admittedly, both the orders are of interlocutory nature--The legislature has not provided a 

right of appeal under Punjab Urban Rent Restriction Ordinance, 1959, against the 

interlocustory orders--Therefore, by exercising the jurisdiction under Article 199 of the 

Constitution of Islamic Republic of Pakistan, 1973 to circumvent the intention of legislature 

is not permissible, as the effected party can validly agitate against the interlocustory or 

interim orders in the final appeal because right to challenge interlocustory orders remains 

open--Jurisdiction vested with the Rent Controller being tribunal is not bound to the strict 

observance of rules of pleadings mentioned in the Code of Civil Procedure, 1908--Rent 

Controller has not violated any principle of law--He was rightly exercised jurisdiction by 

allowing the amendment--Further, when the order of impleading was passed which has 

never been challenged by any party, the application moved by the writ petition for 

transposing by respondent was not competent--Petition dismissed.     [Pp. 465 & 466] A, B 

& D 

 

Tribunal-- 

----Now it is well settled principle of law that the tribunals are bound to obey the principles 

of procedural laws.       [P. 466] C 
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Mr. Muhammad Abdul Aleem Qureshi, Advocate for Petitioner. 

Mr. Hameed-ul-Zaman, Advocate for Respondents. 

Date of hearing: 14.9.2011. 

 

Judgment 

Through this writ petition, the petitioner has challenged the orders dated 9.9.2009 and 

21.10.2009 passed by the learned Rent Controller, Bahawalpur. 

2.  The brief facts of this case are that an eviction petition u/S. 13 of the Punjab Urban Rent 

Restriction Ordinance, 1959 was filed by Respondent No. 3 against the petitioner on 

2.4.2005 with regard to a non-residential building. The petitioner in his written reply to that 

eviction petitioner stated that petitioner is tenant of father of eviction petition, namely, 

Nizam-ud-Din, and not of eviction petitioner. Therefore, from the pleadings of the parties on 

1.6.2005 learned trial Court framed the issue with regard to the relationship. Evidence was 

recorded on 8.3.2008. Mst. Naseem Bibi Respondent No. 2 filed an application for 

impleading her as petitioner in the eviction petition, which was contested by the writ 

petitioner and the same was allowed on 16.6.2009. The amended petition was filed. 

3.  As per contention of the learned counsel for the writ petitioner that without permission of 

the Court, eviction petitioner cannot amend the petition, therefore, writ petitioner prayed that 

eviction petition be dismissed due to amendment without permission of the Court. Vide 

order dated 21.10.2009 this application was rejected with the direction to the eviction 

petitioner to pay fine of Rs. 1000/- for amending the petition without permission of the 

Court, and through this order learned Rent Controller allowed the amendment and validated 

the same subject to payment of Rs. 1000/- as cost. The other application filed by the writ 

petitioner was that Mst. Naseem Bibi be transposed as respondent in the eviction petition 

which was dismissed on 9.9.2009. Both these orders are under challenge through this writ 

petition. 

4.  I have heard the learned counsel for the parties and have perused the record. 

5.  Admittedly, both the orders are of interlocutory nature. The legislature has not provided a 

right of appeal under Punjab Urban Rent Restriction Ordinance, 1959, against the 

interlocustory orders. Therefore, by exercising the jurisdiction under Article 199 of the 

Constitution of Islamic Republic of Pakistan, 1973 to circumvent the intention of legislature 

is not permissible, as the effected party can validly agitate against the interlocustory or 

interim orders in the final appeal because right to challenge interlocustory orders remains 

open. In this context, reliance can be placed upon the judgments reported as 2008 SCMR 

269 (Shamshak Khan and another vs. Arif Ashraf Khan and 2 others), 2002 CLC 254 (Haji 

Noor Muhammad Khan vs. S.A. Majeed and another) and 1999 CLC 400 Karachi (Khawaja 

Waliullah and others vs. Haji Amir Maqsood)". 

Moreover, the jurisdiction vested with the learned Rent Controller being tribunal is not 

bound to the strict observance of rules of pleadings mentioned in the Code of Civil 

Procedure, 1908. Now it is well settled   principle   of   law   that  the  tribunals   are  bound  

to  obey  the principles of procedural laws. In this view of the matter, the learned Rent 

Controller has not violated any principle of law. He was rightly exercised jurisdiction by 

allowing the amendment. Further, when the order of impleading Mst. Naseem Bibi was 
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passed on 16.6.2009 which has never been challenged by any party, the application moved 

by the writ petitioner for transposing said Mst. Naseem Bibi as respondent was not 

competent. 

6.  In the light of what has been discussed above, I see no force in this writ petition which is 

dismissed. However, before parting with this judgment it is painful that an eviction petition 

which was filed in the year 2005, is still pending before the learned Rent Controller because 

after filing this writ petition in the year 2010, the proceedings before the learned Rent 

Controller/trial Court were stayed. Therefore, the trial Court is directed to decide this matter 

preferably within a period of two months positively, if need be, the trial Court may conduct 

the proceedings on day to day basis. 

(A.S.)   Petition dismissed. 

 

PLJ 2012 Lahore 466 

[Bahawalpur Bench Bahawalpur] 

Present: Amin-ud-Din Khan, J. 

Mst. SHARIFAN BIBI--Petitioner 

versus 

MUHAMMAD SHARIF and 5 others—Respondents 

 

C.R. No. 187-D of 2006, heard on 9.2.2012. 

Civil Procedure Code, 1908 (V of 1908)-- 

----O. 11, R. 2 & S. 115--Bar against plaintiff--Plaintiff claimed ownership and challenged 

transaction--No specifically pleaded the ingredient of benami transaction as well as not in 

knowledge of gift mutation till time of filing of suit--Court could not grant relief because 

plaintiff had no prayed for declaration of benami ownership of defendant--Plaintiff was 

bound to prove the case but could not take benefit of weak points--Missing from pleadings 

as well as from evidence produced by plaintiff--Validity--If after filing of the first suit came 

to know about other transactions, same could have been challenged through amendment in 

earlier filed suit--Plaintiff had not pleaded about benami transaction and gift made by father 

was also not challenged--Stance of plaintiff that through mutation it was not visible that 

possession of gifted land was transferred to donee--Pleadings were not upto mark in order to 

challenge a transaction of gift of year 1985--Her statement before Court was not upto 

standard, where onus of proof shifts on beneficiary of transaction because in her statement, 

portion of which had been referred to by first appellate Court, she had been admitted that the 

mutations were got sanctioned by her father and defendants were cultivating suit land as 

owner--Plaintiff could not raise objection with regard to transfer of possession under gift--

Defect in prayer of plaint was also fatal because plaintiff had made prayer that plaintiff be 

declared owner and had prayed for possession of 1/3rd of suit property--Not pray for 

declaring ownership with regard as benami and not made prayer in suit for declaration that 

mutations be declared without lawful authority or having no effect upon rights of plaintiff. 

[Pp. 470 & 471] A, B, C & D 

 

Pleading-- 

----Parties were bound by their pleadings and Courts below were not empowered to grant a 

relief to parties even which was not claimed by them.        [P. 471] E 
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Jurisdiction of Civil Court-- 

----No defect, misreading or non-reading in judgment and findings recorded by Appellate 

Court except the view that Civil Court was not having jurisdiction to entertain and try suit 

for partition with regard to suit property situated in rural area as it was suit for declaration--

Civil Court was having full jurisdiction to entertain and try the suit.          [P. 471] F 

Malik Zulfiqar Ali, Advocate for Petitioner. 

Mr. Qamar Hameed Hashmi, Advocate for Respondents. 

Date of hearing: 9.2.2012. 

 

Judgment 

Through this civil revision, the petitioner-plaintiff has challenged the judgment and decree 

dated 11.03.2006 passed by the Addl: District Judge, Haroon Abad, whereby the appeal filed 

by the respondents was accepted and the judgment and decree dated 04.05.2005 passed by 

the Civil Judge, Haroon Abad, decreeing the suit filed by the petitioner-plaintiff was set 

aside and suit was dismissed. 

2.  Briefly, the facts of this case are that the petitioner-plaintiff on 23.12.2002 filed a suit for 

declaration and for partition with regard to the suit property mentioned in Para No. 3 (      ), (         

), and (          ) of plaint. As per story of plaintiff that her father, namely, Qutab Din who was 

a Patwari in the Revenue Department and died on 14.01.1995 in the age of 95 years at Chak 

No. 62/4-R, Tehsil Haroon Abad, District Rahawal Nagar, purchased property Measuring 

174-kanals during his service in Chak No. 174/9-L Tehsil Cheecha-Watni District Sahiwai, 

which was later on shown to have been gifted to Defendant No. 1 Muhammad Sharif, real 

brother of plaintiff (only son of Qutab Din). The plaintiff is only daughter of said Qutab Din. 

She stated in the plaint that she filed a suit for declaration in the Civil Court at Cheecha 

Watni, which was initially dismissed but the appeal was accepted on 21.11.2002. According 

to the plaintiff, in written statement filed by the defendant in the above said suit, she came to 

know about the properties mentioned in Para No. 3 of the plaint and therefore filed this suit. 

According to Para No. 3 (        ) of plaint, property Measuring 200-kanals fully described in 

this Para has been stated to have been purchased by her father but it was in the name of 

Defendant No. 1 as `benami', whereas she challenged the mutation of Gift No. 395 

sanctioned on 09.04.1985 with regard to the property mentioned in Para No. 3 (        ) of 

plaint. She also challenged the transfer of Ahata-Jaat Nos. 35 and 104 measuring 03-kanals 

14-marlas in favour of defendants. 

The defendants appeared and contested the suit by filing written statement. The trial Court, 

out of the divergent pleadings of the parties, framed essential issues on 16.01.2004 and 

invited the parties to produce their respective evidence. The plaintiff herself appeared in the 

witness box as P.W-1 and in documentary evidence produced Ex.P-1 to Ex.P-10, whereas 

the defendants produced voluminous evidence, oral as well as documentary. The trial Court 

vide judgment and decree dated 04.05.2005 decreed the suit. Feeling aggrieved by the said 

decree, an appeal was filed by the defendants before the first appellate Court, which was 

allowed vide judgment and decree dated 11.03.2006 and the decree passed by the trial Court 

was reversed. Hence, this civil revision. 

3.  Learned counsel for the petitioner-plaintiff argued that the first appellate Court non suited 

the plaintiff on the basis that father of plaintiff being Patwari could not purchased one square 
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of land; that when in Para No. 3 (         ) the pleadings were specific but there were evasive 

denial on the part of defendants, so under the law the Courts were bound to consider that 

evasive denial as admission on the part of defendants, therefore, the first appellate Court fell 

in error while accepting the appeal of the defendants. When confronted to the learned 

counsel for the petitioner-plaintiff that even he has not made prayer for declaration of 

`Benami' entry with regard to the property mentioned in Para No. 3(        ) of the plaint, that 

it was actually purchased by her father in the name of his son Muhammad Sharif. Learned 

counsel states that when it was mentioned in Para No. 3, there was no need to further make a 

prayer for declaration of that property to be a `Benami'. 

Further states that the portion of statement of petitioner-plaintiff was referred to by the first 

appellate Court, which was to be read as conjunctive and not injunctive; that Defendant No. 

1 being beneficiary of Mutation No. 395 was bound under the law to prove the valid 

attestation of mutation; that he has not proved the ingredients of gift also, therefore, the suit 

was rightly decreed by the trial Court. It has been further contended that in the judgment of 

first appellate Court, the finding that Civil Court was not having jurisdiction by virtue of 

Section 172 (2) (XVIII) of West Pakistan Land Revenue Act, 1967, to entertain and try the 

suit with regard to the suit property being located in the rural area, is against law. To this 

extent I agree with the learned counsel for petitioner-plaintiff that the first appellate Court 

has wrongly viewed that Civil Court was not having jurisdiction to entertain and try the suit 

because in the suit only partition has not been claimed with regard to the agricultural land 

but it was a suit for declaration also. Therefore, the finding of first appellate Court to this 

extent is against the law. 

4.  On the other hand, learned counsel for the respondents-defendants states that the plaintiff 

has even not specifically pleaded the ingredient of `Benami' transaction as well as her 

pleadings show that she was not in the knowledge of impugned gift mutation till the time of 

filing of her suit. Further states that there is no specific prayer in the plaint and when there is 

no specific prayer, the Court cannot grant the relief because plaintiff has not prayed for 

declaration of `Benami' ownership of Defendant No. 1 with regard to the property 

mentioned in Para No. 3 (         ) of plaint. It has been further argued that the plaintiff was 

bound to prove her case but she cannot take benefit of weak points on the part of defendants; 

that the plaintiff has not even uttered a single word when she appeared as P.W-1 as her own 

witness about `Benami' transaction but she stated that she came to know about the 

ownership of her father first time just before filing of suit. Lastly contended that the findings 

recorded by the first appellate Court are in accordance with law. 

5.  I have heard the learned counsel for the parties at full length and also gone through the 

record with their able assistance. 

6.  The petitioner-plaintiff has pleaded two things in her plaint with regard to the property 

mentioned in Para No. 3 (          ). She stated that this property was in the name of 

defendants as `Benami' and further with regard to the properties transferred in favour of 

Defendant No. 1, mentioned in Para No. 3 (         ) and 

(          ) of plaint claims that these transfers are fictitious. The facts are not denied that father 

of plaintiff Qutab Din was a Patwari and after retirement he was Lumberdar at the time of 

his death. The plaintiff and Defendant No. 1 being his daughter and son were the only legal 

heirs. After his retirement from service no became Lumberdar of Mouza. He died in the year 
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1995. The plaintiff has not specifically mentioned with regard to `Benami' transfer of 

property in the name of Defendant No. 1, even it is not on the record that how property 

claimed to be `Benami' in the name of Defendant No. 1 came in his ownership and who was 

the transferor of properly. All these things are missing from the pleadings as well as from 

the evidence produced by the plaintiff. Moreover, the transaction of gift and sale are of the 

year 1985, at least 10 years before the death of owner and as per claim of plaintiff herself 

that she came to know about these transactions just before filing of the suit i.e. in December, 

2002, that Qutab Din died after 10 years of impugned mutation of gift in favour of his son 

and after more than 07 years of death of Qutab Din, suit has been filed. 

The previous suit was filed at Cheecha-Watni with regard to the other property, wherein 

plaintiff has claimed the ownership, and challenged the transaction by her father in favour of 

his brother (Defendant No. 1). Certainly Order II Rule 2 of the CPC is a bar against the 

petitioner-plaintiff, us if after filing of first suit she came to know about the other 

transactions, the same could have boon challenged through amendment in the earlier filed 

suit. As I have earlier observed that plaintiff has not specifically pleaded about the `Benami' 

transaction and gift made by her father was also not challenged. The stance of learned 

counsel for the plaintiff that through the impugned mutation it is not visible that the 

possession of gifted land was transferred to the donee. In this regard I have noticed that in 

Column No. 14 of the impugned mutation, there is a narration on the basis of Rappat 

recorded by Patwari before entering mutation on behalf of donor that he has delivered the 

possession to the donee, who has accepted the same. Learned counsel for the plaintiff was 

questioned that whether any 3rd person can challenge any mutation of gift on the basis that 

possession was not transferred under the gift to the donee. Learned counsel replied that 

being daughter of donor, who is claiming inheritance in the suit property, she can raise the 

objection of transfer of possession. I do not agree with the explanation given by learned 

counsel for the plaintiff in the circumstances of this case. 

In this case, when as par claim of plaintiff that she came to know even about the ownership 

of her father of suit property in December, 2002, just before filing of the suit and her father 

died in the year 1995 and transaction is of the year 1985, in these circumstances, the 

pleadings are not up to the mark in order to challenge a transaction of gift of the year  1985. 

Her statement before the Court as P.W-1 is also not up to the standard, where the onus of 

proof shifts on the beneficiary of transaction because in her statement, the portion of which 

has been referred to by the first appellate Court, she has even admitted that the impugned 

mutations were got sanctioned by her father and that the defendants are cultivating the suit 

land as owner and she has admitted that they were taking benefits of production and they 

never paid any share of produce to her. In these circumstances, she cannot raise objection 

only with regard to the transfer of possession under the gift. Qutab Din was not an ordinary 

person. He was X-Patwari as well as Lumberdar and Mutation No. 408 of land measuring 

20-kanals was sanctioned in the year 1986 at Chak No. 62/4-R Tehsil Haroon Abad by 

Muhammad Sharif in favour of Qutab Din. Admittedly this land is part of Mutation No. 395 

which was previously gifted by Qutab Din in favour of his son Muhammad Sharif, therefore, 

this document is not ignorable. 

7.  So far as, the objection raised by learned counsel for the petitioner-plaintiff with regard 

to the evasive dental is concerned. I have observed that if whole the pleadings of plaintiff 



 

(141) 

 

and defendant be considered entirely. There are specific denial from the pleadings of 

plaintiff. The defect in the prayer clause of plaint is also fatal in my view because plaintiff 

has made prayer that she be declared the owner and she has prayed for possession of 1/3rd 

of suit property according to her entitlement. She has not made prayer for declaring the 

ownership with regard to the property mentioned in Para No. 3 (         ) as `Benami' in the 

name of Defendant No. 1 and also has not made prayer in her suit for declaration that the 

mutations mentioned in Para No. 3 (         ) and (        ) be declared without lawful authority 

or having no effect upon the rights of plaintiff. Therefore, on this score the plaint was 

defective one. No doubt, the parties are bound by their pleadings and the Courts below were 

not empowered to grant a relief to the parties even which was not claimed by them. In this 

view of the matter, the trial Court fell in error while decreeing the suit, whereas the first 

appellate Court has taken the correct view in accordance with law while setting aside the 

judgment and decree passed by the trial Court. In my view, there is no defect, misreading or 

non-reading in the judgment and findings recorded by the first appellate Court except the 

view that Civil Court was not having jurisdiction to entertain and try the suit for partition 

with regard to the suit property situated in rural area, as it was a suit for declaration. 

Therefore, the Civil Court was having full jurisdiction to entertain and try the suit. 

8.  The crux of above discussion is that I see no illegality, infirmity, misreading or non 

reading in the impugned judgment and decree on the part of first appellate Court. 

Resultantly, this civil revision having no force is dismissed. 

(R.A.)  Revision dismissed 

PLJ 2012 Lahore 472 

[Bahawalpur Bench Bahawalpur] 

Present: Amin-ud-Din Khan, J. 

Mirza KHURRAM NASEEM BAIG--Petitioner 

versus 

ADDITIONAL DISTRICT JUDGE, BAHAWALPUR and 2 others—Respondents 

 

W.P. No. 6123 of 2010, heard on 30.3.2012. 

Constitution of Pakistan, 1973-- 

----Art. 199--Writ petition--Civil litigation--Dower was not paid after it was demanded by 

respondent--Family dispute--A lady to whom the dower has not been paid after the demand, 

can live separate from her husband, only on the basis of non-payment of the dower--

Statement of respondent was also available on the record with regard to the cruel behaviour 

of petitioner and his family--When the petitioner himself has not denied that he was lecturer 

of English and was drawing attractive salary and further he has also admitted that he has not 

paid any maintenance allowance to her after filing of the suit, and dower amount fixed in the 

Nikah Nama also speaks about the status of the parties, further that portion of residential 

house transferred in favour of respondent as part of dower in worth one crore rupees--No 

illegality or infirmity in the impugned judgments and decrees passed by both the Courts 

below--Petitioner was bound under the law to show any jurisdictional defect, illegality or 

infirmity in the findings recorded by both the Courts below, which he failed to do so--

Petition dismissed.   [P. 474] A 

Malik Muhammad Aslam, Advocate for Petitioner. 
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Mrs. Kausar Bhatti, Ch. Manzoor Ahmad and Miss Mehwish Mehmood, Advocates for 

Respondents. 

Date of hearing: 30.3.2012. 

 

Judgment 

Through this writ petition the petitioner who was defendant in a composite suit filed by 

Respondent No. 3 before the Judge Family Court for recovery of dower as well as 

maintenance allowance has challenged the judgment and decree passed by the Judge Family 

Court on 20.10.2010 and that of First Appellate Court dated 11.12.2010. 

2.  Brief facts of the case are that the Plaintiff-Respondent No. 3 filed composite suit for 

recovery of dower amounting to Rs.10,00,000/- and a portion of residential house mentioned 

in the head note of the plaint as well as Rs. 15,000/- per month as maintenance allowance, 

one month prior to the filing of the suit and onward with the same rate. The suit was filed on 

19.9.2009. Written statement was filed. Issues were framed. The parties produced their 

respective evidence. The learned Judge Family Court vide judgment and decree dated 

20.10.2010 decreed the suit to the extent of portion of the house and Rs.3,00,000/- as dower 

amount observing that remaining Rs.7,00,000/- was paid at the time of marriage in the shape 

of ornaments and further decree for maintenance allowance was granted at the rate of Rs. 

10,000/- per month. An appeal was filed by the petitioner-defendant and the same was 

dismissed, hence this writ petition. 

3.  Learned counsel for the petitioner contends that he only challenges a portion of the 

decree granted by the Judge Family Court with regard to the dower to the extent of 

Rs.3,00,000/- and the decree for grant of maintenance allowance is without any evidence. 

4.  He states that it is admitted by the plaintiff-respondent that necklace owned by the 

petitioner-defendant is in her possession. Learned counsel for the petitioner contends that the 

value of that necklace is more than Rs.1,50,000/-. Learned counsel for the petitioner offers 

that if Respondent No. 3 returns the same, petitioner is ready to pay Rs.1,50,000/- before the 

Court and Rs. 1,50,000/- has already been deposited with this Court out of Rs.3,00,000/- the 

dower amount decreed by the trial Court. 

5.  Learned counsel for the respondent contends that respondent is not ready to accept the 

offer and states that there was sufficient material available before the Judge Family Court to 

grant decree for maintenance allowance at the rate of Rs. 10,000/- as defendant-petitioner is 

man of means. 

6.  I have heard the arguments of the learned counsel for the-parties and have perused the 

entire record with their able assistance. 

7.  The case of the petitioner is that necklace belonging to the petitioner is with the 

respondent, as the learned counsel has referred some portion of statement of the Plaintiff-

Respondent No. 3. If it is admitted, even then it does not absolve the petitioner from the 

liability to pay the dower as decreed by the Courts below. If there is any right of the 

petitioner with regard to that necklace, he may avail his remedy before the proper forum. On 

the basis of that necklace decree granted by the Judge Family Court cannot be set-aside. In 
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this view of the matter I am not inclined to interfere with the findings recorded by the Courts 

below on the issue of dower. 

8.  So far as decree for maintenance allowance is concerned, learned counsel for the 

petitioner referred application filed on 10.5.2010 by the respondent for recording her 

statement with regard to the maintenance allowance and the same was dismissed by the 

Judge Family Court on the same day. Learned counsel states that as the respondent-plaintiff 

admitted that she has not made statement before the Judge Family Court with regard to the 

maintenance allowance, therefore the decree granted by the learned trial Court is not 

sustainable under the law. Learned counsel for the petitioner relying upon Muhammad 

Bashir and others vs Iftikhar Ali and others (PLD 2004 SC 465) and Overseas Pakistani's 

Foundation and others vs. Sqn Ldr, (Retd) Syed Mukhtar Ali Shah and another (2007 SCMR 

569) states that the pleadings cannot be treated as evidence. 

9.  The case law referred by the learned counsel for the petitioner relates to the civil 

litigation/ therefore, there is no cavil to the rule that pleading cannot be treated as evidence 

but the matter in hand relates to the family dispute, I have seen that a decree for dower has 

been granted in favour of Respondent No. 3 against the petitioner and the major portion of 

decree of dower has been admitted by the petitioner, meaning thereby that it has been 

admitted that dower was not paid after it was demanded by Respondent No. 3. I am clear in 

my mind that a lady to whom the dower has not been paid after the demand, can live 

separate from her husband, only on the basis of non-payment of the dower. Even it has been 

pleaded in the plaint and statement of Respondent No. 3 is also available on the record with 

regard to the cruel behaviour of the petitioner and his family. In this view of the matter, 

when the petitioner himself has not denied that he is lecturer of English and is drawing 

attractive salary and further he has also admitted that he has not paid any maintenance 

allowance to her after filing of the suit, and dower amount fixed in the Nikah Nama also 

speaks about the status of the parties, further that the learned counsel for the petitioner states 

that portion of residential house transferred in favour of Respondent No. 3 as part of dower 

in worth one crore rupees. Therefore, I see no illegality or infirmity in the impugned 

judgments and decrees passed by both the Courts below. The petitioner is bound under the 

law to show any jurisdictional defect, illegality or infirmity in the findings recorded by both 

the Courts below, which he failed to do so. 

In the light of what has been discussed above this writ petition having no merit is dismissed. 

(A.S.)   Petition dismissed 

 

PLJ 2012 Lahore 599 

[Bahawalpur Bench Bahawalpur] 

Present: Amin-ud-Din Khan, J. 

CH. MUHAMMAD YAQOOB--Appellant 

versus 

Mst. KANEEZ FATIMA (deceased) through L.Rs. and another—Respondents 

 

RSA No. 4 of 1998, heard on 9.1.2012. 

Qanun-e-Shahadat Order, 1984 (10 of 1984)-- 

----Art. 33--Civil Procedure Code, (V of 1908), S. 100--Regular Second Appeal--Suit for 

rendition of accounts--Award was given by arbitrator--No stretch of imagination 
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proceedings and report can be considered as statement of Referee--Trial Court had not 

appointed Referee--Matter was referred to Referee to scrutinize accounts of parties and gave 

an award on basis of accounts of the parties--Validity--When a matter was referred to a 

Referee, statement of Referee was presumed on basis of knowledge already he had having 

before reference of a matter--If any report was made by alleged Referee after scrutinizing 

the record and after considering evidence of the parties, that cannot be termed as statement 

of a Referee but that can be presumed as an award rendered by arbitrator--Such was not a 

statement of Referee but it can be termed as an arbitration award--If it was an arbitration 

award, it was necessary  for Trial Court to invite the parties to submit their objections on 

award given by arbitrator which was missing in instant case--Trial Court had decreed the 

suit without providing an opportunity of raising objection on alleged report of Referee--

Matter was remanded to Trial Court to presume report of Referee as an award submitted by 

Referee and invites parties to submit objection and decided the case in accordance with law.          

[P. 601] A, B & C 

Mr. Mumtaz Mustafa, Advocate for Appellant. 

Sardar Muhammad Hussain Khan, Advocate for Respondents. 

Date of hearing: 9.1.2012. 

 

Judgment 

Through this Regular Second Appeal the appellant has challenged the judgment and decree 

dated 16.10.1998 passed by the Additional District Judge, Rahimyarkhan whereby appeal 

filed by the appellant was dismissed against the judgment and decree dated 28.2.1993 passed 

by the Civil Judge, Sadiqabad whereby suit of Respondent No. 1 was decreed. 

2.  Brief facts of the case are that Respondent No. 1 Mst. Kaneez Fatima filed a suit for 

rendition of accounts on 15.9.1988. During the pendency of the suit on 2.9.1990 the learned 

counsel for Defendants No. 1 and 3 made a statement that for appointment of Manager he 

has no objection and his decision will be final. On the same date the learned Trial Court 

ordered as under:-- 

 

The order sheet further reveals that on 13.4.1991 the learned Trial Court ordered that the 

report of the Referee is ambiguous and further directed the parties to produce complete 

accounts before the Referee and the Referee was directed to make a report after complete 

scrutiny of the said accounts. Therefore, it was sent to him to make a complete report. On 

22.4.1992 the learned Trial Court noted that the report of Referee has been received and 

learned counsel for the plaintiff made the following statement: 

"That the plaintiff wants to withdraw the suit to the extent of Defendants No. 2 to 4 and suit 

be decreed against Defendant No. 1 on the basis of reporter Referee." 
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3.  The learned Trial Court ordered that in accordance with the report of Referee Rs. 

1,00.000/- is outstanding against Defendant No. 1, therefore, ordered the plaintiff to deposit 

the Court-fee on the amount of Rs. 1,00,000/- till 25.6.1992, otherwise suit will be deemed 

to have been dismissed. The order sheet further reveals that on 25.6.1992 the application 

was made for extension for depositing of Court fee on the ground that the other party has 

challenged the order for appointment of Referee through an application under Section 12(2), 

CPC. Finally on 28.2.1993 the suit was decreed on the basis of alleged report of the Referee 

subject to payment of Court-fee. The defendant/petitioner filed an appeal against the 

judgment and decree dated 28.2.1993 before the learned first Appellate Court which was 

dismissed, hence this RSA. 

4.  Learned counsel for the appellant argues that by no stretch of imagination the 

proceedings and the report can be considered as a statement of the Referee under Article 33 

of the Qanun-e-Shahadat Order, 1984 but at the most it can be termed as an award given by 

the arbitrator. 

5.  On the other hand, learned counsel for the respondents states that the matter was referred 

to Referee and if he has given a repot after scrutiny of the accounts of the parties that makes 

no difference and his report will be presumed to be of a statement of Referee. 

6. I have heard the arguments advanced by the learned counsel for the parties and have 

examined the material available on record. 

7.  It is noted that actually the statement of the counsel for the defendants was that a 

Manager be appointed and the language and procedure adopted by the Trial Court also show 

that the Trial Court has not appointed Referee in terms of Article 33 of Qanun-e-Shahadat 

Order, 1984 but it seems that the Trial Court was referring a matter to a Referee to scrutinize 

the accounts of the parties and give an award on the basis or accounts  of the parties. 

However, I am clear in my mind that when a matter is referred to a Referee, the statement of 

the Referee is presumed on the basis of his Knowledge already he has having before the 

reference of a matter. If any report is made by the alleged Referee after scrutinizing the 

record and after considering the evidence of the parties, that cannot be termed as a statement 

of a Referee but that can be presumed as an award rendered by the arbitrator. In this view of 

the matter, I am clear in my mind that this was not a statement of a Referee but it can be 

termed as an arbitration award. If it is an arbitration award, it is necessary for the Trial Court 

to invite the parties to submit their objections on the award given by the arbitrator which is 

missing in this case. The learned Trial Court has straightway decreed the suit without 

providing an opportunity of raising objections on the alleged report of the Referee. 

In view of the above discussion, I set-aside the judgments and decrees of both the Courts 

below and remand the matter to the Trial Court with the direction to presume the report of 

the Referee as an award submitted by the Referee and invite the parties to submit their 

objections and decide the case in accordance with law after hearing both the parties. 

 (R.A.)          Case remanded 
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PLJ 2012 Lahore 604 

[Bahawalpur Bench Bahawalpur] 

Present: Amin-ud-Din Khan, J. 

MUHAMMAD ASHRAF and others--Petitioners 

versus 

MUHAMMAD ISLAM and others—Respondents 

 

C.R. No. 234 of 2007, heard on 19.10.2011. 

Limitation-- 

----Mutation of inheritance as well as further mutation of transfer were challenged in suit--

Share of inheritance in legacy of deceased--Limitation cannot a hurdle in way of justice--

Held: It is a case of inheritance, therefore, limitation cannot be hurdle in way of legal of 

death of propositus all legal heirs become co-sharer is assumed to be possession on behalf of 

other co-sharer.        [P. 606] A 

Mr. Nadeem Iqbal Chaudhary, Advocate for Petitioners. 

Mr. Muhammad Saleem Faiz, Advocate for Respondents. 

Date of hearing: 19.10.2011. 

 

Judgment 

Through this civil revision the petitioners/defendants have challenged the judgment and 

decree dated 6.2.2007 passed by the Additional District Judge, Chishtian whereby the appeal 

filed by the petitioners was dismissed and judgment and decree dated 29.11.2005 passed by 

the Civil Judge, Chishtian decreeing the suit of the plaintiffs/respondents was upheld. 

2.  Brief facts of the case are that Respondents No. 1 and Respondents No. 5 filed a suit for 

declaration contending therein that Plaintiff No. 1 as husband of Mst. Sakina Bibi and 

Plaintiff No. 2 as son and Defendant No. 8 as daughter of Mst. Sakina Bibi are entitled to 

inherit the property of Mst. Sakina Bibi because she was entitled to inherit her father 

Muhammad Din as she died on 23.7.1966 whereas Muhammad Din died on 12.7.1966. The 

mutation of inheritance as well as further mutation of transfer were challenged in the suit 

because Mst. Sakina Bibi was not given share of inheritance in the legacy of Muhammad 

Din. The defendants/petitioners appeared and filed their written statement. They denied Mst. 

Sakina Bibi to be the daughter of Muhammad Din. After framing of issues on 5.1.2002, an 

additional Issue No. 7-A was also framed on 20.4.2005. After framing of issues the parties 

entered into an agreement on 26.9.2003 and appointed with the intervention of the Court Sh. 

Muhammad Siddique son of Sh. Muhammad Amin as Referee. Before report of the Referee 

Muhammad Islam Respondent No. 1 withdrew his offer for appointment of Referee. 

Afterwards Plaintiff No. 2 Muhammad Nasrullah also withdrew his claim and he was made 

defendant in the suit Afterwards he appeared as DW.1 and stated that he has received 

Rs.8,00,000/- for his share and also for the share of his sister Mst. Nasira Bibi Defendant 

No. 8. Both the parties produced their respective oral as well as documentary evidence. The 

learned trial Court vide judgment and decree dated 29.11.2005 decreed the suit. The appeal 

was filed which was dismissed by the learned Additional District Judge vide judgment and 

decree dated 6.2.2007, hence this civil revision. 

3.  Learned counsel for the petitioners frankly conceded that the petitioners have admitted 

Mst. Sakina Bibi to be daughter of Muhammad Din in their evidence. Now case of the 
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petitioners is that Mst. Sakina Bibi died before Muhammad Din therefore, Muhammad Islam 

Respondent No. 1 the husband of Mst. Sakina Bibi is not entitled to receive any share of 

inheritance in accordance with Section 4 of the Muslim Family Law Ordinance, 1961. 

Further that Plaintiff/Respondent No. 1 failed to prove that Mst. Sakina Bibi died after the 

death of Muhammad Din. Further learned counsel stats that both the Courts below have not 

attended Issue No. 1 which was with regard to limitation. 

4.  On the other hand, learned counsel for the respondents/ plaintiffs argues that the 

petitioners/defendants are not entitled to any relief from this Court because they are 

dishonest. They pleaded in their written statement that Mst. Sakina Bibi was not the 

daughter of Muhammad Din and was not their sister. Further states that there are concurrent 

findings of fact recorded by both the Courts below. Further it is a case of inheritance; 

therefore, limitation cannot be a hurdle in the way of justice. Further contends that while 

giving compensation to Nasrullah and his sister Defendant No. 8 the petitioners/defendants 

have indirectly admitted the claim of the plaintiffs/respondents. Further states that in rebuttal 

of the documentary evidence produced by the plaintiffs/respondents no documentary 

evidence was produced by the petitioners/defendants which is available on record as Ex.P-

16, Ex.P-17 and Ex.P-18. Learned counsel further submits that defendants themselves got 

summoned Muhammad Ashiq Sanitary Inspector TMA, Chishtian and was present before 

the Court on 19.10.2005 but he was intentionally given up because he was having complete 

record with him which was against the defendants/petitioners. 

5.  I have heard the arguments advanced by the learned counsel for the parties and have 

perused the record. 

6.  There are concurrent findings of fact recorded by both the Courts below. The 

petitioners/defendants in their written statement have dishonestly denied that Mst. Sakina 

Bibi was the daughter of Muhammad Din and their sister but in evidence they have admitted 

that Mst. Sakina Bibi was their sister and daughter of Muhammad Din. Further there is 

documentary evidence on record with regard to death of Mst. Sakina Bibi and Muhammad 

Din. Learned counsel for the petitioners has failed to show any mis-reading, non-reading or 

jurisdictional defect in the judgments passed by both the Courts below. It is a case of 

inheritance, therefore, limitation cannot be a hurdle in the way of legal heirs to get share of 

inheritance as at the time of death of propositus all the legal heirs became co-sharer in the 

property and possession of one co-sharer is assumed to be possession on behalf of other co-

sharer. In this way findings on issue of limitation of Courts below are also correct. It is also 

made clear that the legal heirs of Mst. Sakina Bibi who have compromised with the 

defendants/petitioners are not entitled to again receive share of inheritance of Mst. Sakina 

Bibi. 

In the light of what has been discussed above, this civil revision is dismissed. 

(R.A.)          Revision dismissed 
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K.L.R. 2012 Revenue Cases 1 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Zulfiqar Ahmed and Others 

Versus 

Province of Punjab through District Collector/District Officer and Others 

 

Writ Petition No. 444 of 2008, decided on 11th July, 2011. 

CONCLUSION 

(1) Cholistan Development Authority in the matters of  development and allotment of 

land is subservient to the  Board of Revenue, Lahore 

(a) Cholistan Development Authority Act (1976)--- 

---S. 16(1)---Development and allotment of land---Jurisdiction of the authority---Held---

Authority has just a right to initially allot the land and the final determination is with the 

Government through the Member (Colonies) Board of Revenue Punjab, Lahore. In this way 

Cholistan Development Authority in the matters of development and allotment of land is 

subservient to the Board of Revenue, Lahore.  (Para 12) 

DEMARCATION/DETERMINATION OF CHAK--- (Disputed Cholistan 

Development Authority and BOR) 

(b) Constitution of Pakistan (V of 1973)--- 

---Art. 199---Cholistan Development Authority Act, 1976, S. 16(1)---

Determination/demarcation of Chak in question---Dispute inter Cholistan Development 

Authority and BOR---Constitution petition in High Court---Objection was that Cholistan 

Development Authority could not file writ petition against impugned decision of Full Board 

of Revenue---Real controversy between the parties was whether land in dispute fell within 

administration of Cholistan Development Authority or in the colony area governed by BOR-

--Reports and findings---Contention of  Authority that in  presence of one report the other 

report could not  be relied upon was mis-conceived---Held: Those were just reports of lower 

staff which were made on various basis---BOR had relied upon request and  consulted 

additional record to reach to its conclusion---Report of Local Commission appointed by 

High Court also strengthened  findings of the Full Board of Revenue‘s decision---Ingredient 

which was required by the Cholistan Development Authority to prove that  impugned area 

had been notified as Cholistan Area, the  Authority had failed to prove---Cholistan 

Development Authority in  matters of development and allotment of land is subservient to  

Board of Revenue---When full Board of Revenue was custodian of the land owned by Govt. 

of Punjab, after full deliberation and consultation of record had determined that land in 

dispute fell in area of colony under administration of colony department of BOR Punjab 

Lahore---Petitioners had failed to point out any jurisdictional error or defect in 

determination of BOR---Writ petition dismissed.    (Paras 9,11,12) 

Key Terms:-  

[Cholistan Development Authority in the matters of development and allotment of land is 

subservient to the Punjab Board of Revenue. BOR had determined that Chak in dispute fell 

within colony area. Writ petition filled by Authority there against was dismissed by High 

Court.] 

For the Petitioners:  Ahmed Awais, Advocate. 
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For CDA: Masud Ashraf Shiekh , Advocate. 

For the Respondent:  Malik Mumtaz Akhtar, Addl. A.4. 

Date of hearing:  11th July, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J.---  By this single judgment I intend to dispose of writ 

petition No. 1523, 1842, 250 of 2007 and writ petitions No. 444 and 458 of 2008 as common 

question of law and facts are involved in all these matters. 

2. In this final round of litigation this phase started when the August Supreme Court of 

Pakistan vide order dated 17.4.1996 passed in CPLA No. 1276-L-1995 filed against the 

judgment dated 29.5.1995 passed in ICA No. 16 of 1995 titled Muhammad Ramzan and 

others v. the Member (Colonies) Board of Revenue, Punjab Lahore sent the matter to the 

respondents authority to carry out demarcation. The operative part of the order is as under:- 

―It also appears that the demarcation relied upon by the counsel for Cholistan Development 

Authority was not carried out in the presence of the petitioners. In the circumstances, we 

dispose of this petition with the direction that respondent authorities shall carry out fresh 

demarcation of the land in dispute in the presence of the petitioners to find out whether it 

falls within the colony area or Cholistan area. Needless to observe that after the fresh 

demarcation the petitioner may apply to the relevant authorities for allotment/regularization 

of possession and their applications shall be decided in accordance with law‖. 

3. The case of Muhammad Ramzan and others before the Board of Revenue was that 

they have made the land cultivable. They are also trespassers and unauthorized occupant 

since 1976. The real controversy between the parties was whether the land in dispute falls 

within the administration of Cholistan Development Authority or in the colony area 

governed by the Secretary (colonies) Board of Revenue Punjab, Lahore. The august 

Supreme Court of Pakistan ordered the authority to resolve this issue. After the orders of 

august Supreme Court of Pakistan through the impugned decision by the full Board of 

Revenue on 15.4.2006 it was demarcated that whole of the land of Chak No. 140-A is 

colony area and falls under the control of Board of Revenue, whereas the stand of Cholistan 

Development Authority is that Chak No. 140-A has two parts, one is Chak No.140-A 

consisting of 1710 acres, whereas Chak No. 140-A northern consisting of 1610 acres. This 

1610 acres land is in dispute. After the orders of august Supreme Court of Pakistan a 

detailed inquiry by the lower staff of the Board of Revenue after associating the parties was 

conducted. On the basis of inquiry report full Board has decided that whole the area fall 

within the territory of Chak No. 140-A. The disputed land 1610 acres also falls in this Chak 

and is under the administration of Member (Colonies) Board of Revenue Punjab, Lahore. 

This determination and demarcation of land through order dated 15.4.2006 by the full Board 

of Revenue is under challenge in  writ petition No. 1523 of 2007 filed by the Cholistan 

Development Authority against the full Board of Revenue and Jamal din etc against full 

Board of Revenue in writ petition No. 1842 of 2007. Whereas other three writ petitions No. 

250 of 2007 and444 and 458 of 2008 have been filed by the petitioners with the prayer that 

respondents Nos. 1 to 3 of these writ petitions be directed to finalize the matter and grant 

proprietary rights to the petitioners. Whereas in other two writ petitions referred (supra) 
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decision of the full Board of Revenue dated 15.4.2006 has been challenged and against the 

order dated 15.4.2006 one review was filed by the Cholistan Development Authority and 

other review was filed by Jamal etc, both the review petitions were dismissed by the Board 

of Revenue Punjab on 12.6.2007. 

4. Learned counsel for the respondents have raised some preliminary objections that the 

Cholistan Development Authority has been established through the Cholistan Development 

authority Act No. XIV of 1976. This being subservient department of Board of Revenue has 

no authority to challenge the decision of the full Board of Revenue. Further that writ 

petitioners of writ petition No. 1842 of 2007 to whom the land has been allotted n the year 

2002 and matter was sent to the full Board of Revenue by the august Supreme Court of 

Pakistan on 17.4.1996 therefore, they have no right to challenge the decision of full Board of 

Revenue. Another important feature to be noted here that during the pendency of writ 

petitions, in writ petition No. 1842 of 2007 on 14.5.2008 with the concurrence of the parties 

Local Commission was appointed District Judge Rahimyarkhan to submit report in this 

court. The order dated 14.5.2008 is re-produced for ready reference as under:- 

―14.5.2008  Mr.M. Sohail Iftikhar, Advocate. 

  Mr. Ahmad Awais, Advocate. 

  Sh. Masud Ashraf, Advocate. 

  Mr.Ahmad Mansoor Chishti, Advocate. 

  Hafiz Muhammad Abdul Qayyum, Advocate. 

Mr. Abdul Khaliq Sadozai, Mr. Naveed Chaudhary, AAG. with Muhammad Arshad Gopang 

DDO® with Gayyur Abbas, Naib Tehsildar and Shabbir Ahmad Colony Clerk Liaqatpur. 

  With the concurrence of all the learned counsel the learned District judge 

Rahimyarkhan is appointed as a Local Commission to determine the following questions:- 

(i) Whether Chak No. 140-A (Northern) Tehsil  Liaqatpur fall under the colony area or 

it is  situated within the area of Cholistan  Development Authority; 

(ii) Whether Chak No. 140-A (Abbasia) and Chak  No. 140 (northern) are two 

different chaks or  one of the same; 

(iii) Whether area of Chak No. 140-A Northern  measuring 1606 acre fall within the area 

of  Cholistan Development Authority 

(iv) Whether the area of Chak No. 140-A measuring 1706 acre fall within the limits of 

 colony area. 

2. The learned District Judge-Local Commission will also examine the revenue record 

as well as the record of Cholistan Development Authority and Irrigation Department with 

the help of their representatives as well as decision given by the Board of Revenue at 

different occasions in pursuance of the direction of Hon‘ble Supreme Court. He is also 

authorized to examine the previous judgment passed by this court as well as the superior 

courts. Learned  local commission will also record the evidence of the parties, If deem 
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necessary for coming to definite conclusion. The revenue Department as well as Cholistan 

Development Authority is directed to extend him full cooperation. 

3. The office is directed to send a copy of this writ petition alongwith all the annexures 

to the learned District Judge, Rahimyarkhan. 

4. The fee of the local commission will be Rs.50,000/- to be paid by the private parties 

in equal shares through the Revenue Department as well as through Cholistan Development 

Authority within a period of two weeks. The report should be submitted within a period of 

two months of the receipt of this order. 

 Re-list of 9.9.2008‖ 

5. Learned counsel for Cholistan Development Authority advanced very lengthy 

arguments. The main emphasize of his arguments is on the various reports submitted by the 

lower staff to the Board of Revenue. He has tried to make up his case on the basis of those 

reports wrote by the Patwari to the high officials of the district which were in various times 

submitted before the Board of Revenue. Further he has contended that the report of 

commission cannot be relied upon. Further he has referred some minutes of the meeting held 

on 15.6.1999 and prayed that in accordance with these minutes Chak No. 140-A (Northern 

falls under the administration of Cholistan Development Authority. Further contended that 

the report which has been referred by the full Board of Revenue has already lost its value. 

6. Learned counsel appearing on behalf of Jamal etc has also challenged the decision of 

demarcation of full Board of Revenue and he stated that full inquiry was not conducted by 

the board before the determination. He further stated that he has not been given right to lead 

evidence and also no opportunity of cross-examination was given. In review he stated that 

board has not heard the petitioner on merits, therefore, the demarcation order passed by the 

full Board of Revenue is without jurisdiction. Further states that there is no fault on behalf of 

the petitioners. They have been allotted land by the department of the Govt. Further states 

that the report submitted by the Commission has no value as the commission never appeared 

before this court to prove his report. He has prayed that matter be remanded to the Board of 

Revenue for re-determination. 

7. On the other hand, learned counsel for the respondents as well as Mr. Naveed Khalil 

Chaudhary, AAG appearing on behalf of Govt. of Punjab while adopting the preliminary 

objections further submitted that the petitioners have absolutely no right to challenge the 

determination of the full Board of Revenue. The learned AAG submits that the Cholistan 

Development Authority is subservient to the Board of Revenue; they cannot transfer the 

lands, of their own, to anyone. They can just make allotment and refer the matter for transfer 

of proprietary rights or final decision to the Colony Department Board of Revenue Punjab, 

Lahore. Board of  Revenue is actual custodian of the property which is lying in the colony 

area or even in the Cholistan area. The transfer of rights can be granted only by the Colony 

Department of Board of Revenue. Further that during the pendency of the process of 

decision of character of land, the land has been dishonestly allotted by the Cholistan 

Development Authority to the petitioners of Writ Petition No. 1842 of 2007, therefore, they 

have no right to challenge the decision of the board. 
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8. I have heard the arguments of the learned counsel the parties at length and have 

perused the record. 

9. I have noticed that the objections raised by the petitioners side are not even with 

regard to the roots of the case but the same are very frivolous in nature as the counsel for the 

petitioners who has challenged the full Board of Revenue decision wants that the decision be 

set aside on the basis of various contradictory reports made by the lower staff of the 

Revenue Department. No one has pointed out any illegality or material defect in the 

impugned decision of full Board of Revenue dated 15.4.2006. The reports of the lower staff 

cannot be termed as order. The contention of the learned counsel for Cholistan Development 

Authority that tin the presence of one report the other report cannot be relied upon which 

misconceived. It is not an order that after setting aside first order the second order be passed. 

These are just report of the lower staff which were made in various times. The Board of 

Revenue has relied the report and consulted the additional record before the Board of 

Revenue to reach to its conclusion. In this constitutional jurisdiction I am trying to refrain 

myself from indulging in the factual controversy, although the record of these two writ 

petitions is very voluminous and the arguments with regard to the factual controversy were 

also very long as full two days were consumed, I have heard the arguments of the learned 

counsel for the parties as they were inclined to argue each and every factual point before this 

court also. Though I have heard the arguments of the learned counsel for the parties on 

factual point also but there is no need to discuss all the points as they are not required to be 

discussed in issuance or otherwise of writ of mandamus by this court. The arguments of the 

learned counsel for the petitioners in writ petition No. 1842 of 2007 with regard to the 

recording of evidence or giving opportunity for cross-examination and for non-hearing of 

the review filed before the Board of Revenue on merit which were also maintainable. Before 

coming to the legal position, I have noticed that after the orders of this court the learned 

District Judge, Rahimyarkhan for preparing the report with regard to the four questions 

referred to him, I have noticed that all the contesting parties have appeared before him and 

also filed documents in their respective claim, which are not less than 500 in numbers. They 

have also submitted written submission in detail before the Local Commission. As per 

finding of the Local Commission and his report dated 30.3.2008, the Local Commission on 

question No.2 reported in para No. 18 of his report which is as under:- 

 ―In view of the above facts and discussion, I am of the considered view that there is 

only one Chak No. 140-A (Abbasia) which consists upon the total land measuring 3316 

acres which includes the undisputed land 1706 acres and disputed land of 1606 acres. There 

is no chak under the name of 140-A (Northern) Sadiqia Canal System as it existed on 

1.1.1950 and outside the irrigation boundary of the Chaks in the attached schedule.‖ 

10. I am not going to critically examine on the touch stone of the objections of the 

counsel for the petitioners and scrutinize the report of the Local Commission. In my view 

the reference of the matter to the Local commission was not necessary. Now the learned 

Local Commission has put his full labour in preparing the report and the learned counsel for 

the parties have joined him and report is in accordance  with the existing reality at the spot 

and this report also strengthened the findings of the full Board of Revenue‘s decision dated 
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15.4.2006. After submission of report the Local Commission was transferred to Rawalpindi 

from Rahimyarkhan and twice came to this court his statement could not be recorded. Even 

otherwise there was no necessity in the eventuality of the above referred circumstances to 

record his statement. There is no denial that this report has not been submitted by the Local 

Commission appointed by this court. The labour put by the Local Commission is 

appreciable. Only Jamal etc have filed objection to the report, no other person has filed 

objection on the report.  

11. Now I come to the legal points. The Cholistn Development Authority was created 

under Cholistan Development Authority Act No. XIV of 1976. The purpose of this Act has 

been given in the Preamble. The purpose is only speedy development and better 

administration of Cholistan Area of Bahawalpur Division. In accordance with Sub-section 

(2) of Section 1 of Cholistan Development Authority Act, 1976 (Act No. XVI of 1976), It 

shall extend to such area as may be notified as Cholistan area by the Govt. The notification 

of the boundary of Cholistan is available as Annexure-B on the file. It is very strange that 

the notification for the boundaries of Cholistan Area was prepared on 14.11.1977 but was 

published vide No. 7339-77/3730-CII on 3.3.1988. Admittedly Chak No. 140-A does  not 

fall within the area  notified as Cholistan area. The ingredient which was required by the 

Cholistan Development Authority to prove that this impugned area has been notified as 

Cholistan Area, the Cholistan Development Authority failed to prove. The objection raised 

by the learned counsel for the respondents that Cholistan Development Authority cannot file 

the writ petition against the decision of full Board of Revenue in accordance with the 

provision of Caluse (i) of Sub-Section 1 of Section 16 of Cholistan Development Authority 

Act No.XIV of, 1976 as under:- 

With approval of the Government grant land to any person on any condition it thinks fit and 

for this purpose issue a statement or statement of conditions on which the authority is 

willing to grant land; 

12. As only the authority has just a right to initially allot the land and the final 

determination is with the Govt. through the Member (Colonies) Board of Revenue Punjab, 

Lahore. In this way Cholistan Development Authority in the matters of development and 

allotment of land is subservient to the Board of Revenue, Lahore. When full Board of 

Revenue is the custodian of the land owned by the Govt. of Punjab, after full deliberation 

and consultation of the record has determined that the land in dispute falls in the area of 

colony area under administration of the colony department of the Board of Revenue Punjab 

Lahore. Learned counsel forthe petitioners has failed to point out any jurisdictional error or 

defect in determination of Board of Revenue. 

In the light of what has been discussed above, I am not inclined to exercise my extraordinary 

constitutional jurisdiction in favour of the petitioner of writ petitions No. 1523 of 2007 and 

1842 of 2007, therefore both these writ petitions stands dismissed. 

In writ petition No. 250 of 2007, writ petition No. 444 of 2008 and writ petition No. 458 of 

2008 the prayer of the petitioners is that respondent  No. 1 be directed to finalize the matter 

of grant of proprietary rights of the petitioners when two writ petitions (Supra) have been 
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dismissed, the writ petitions No. 250 of 2007, writ petition No. 444 of 2008 and writ petition 

No. 458 of 2008 are disposed of with the directions to respondents No.1 to 3 to process the 

matter for finalization of proprietary rights in favour of the petitioners. 

As the writ petitioners of writ petition No. 1842 of 2007 claim allotment from the Cholistan 

Development Authority, the Board of Revenue Punjab, Lahore may also consider their cases 

purely on merits and if Cholistan Development Authority has already allotted the land to 

them on merits then their cases must be considered by the Board of Revenue.    

Petition dismissed. 

K.L.R. 2012 Revenue Cases 12 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mst. Mumtaz Begum 

Versus 

Muhammad Azam and others 

 

Writ Petition No. 2244 of 1995 BWP, decided on 14th June, 2011. 

(a) Constitution of Pakistan (1973)--- 

---Art. 199---Dispute regarding inheritance of evacuee agricultural land---Repeal of Evacuee 

laws---Remedy---Question with regard to maintainability of constitution petition in High 

Court---Held---After repeal of rehabilitation laws right of appeal and revision was no more 

available---Constitution petition was maintainable.      (Para 3) 

INHERITANCE OF EVACUEE AGRICULTURAL LAND --- (Widow of Pre-

deceased son) 

(b) Constitution of Pakistan (1973)--- 

---Art. 199---Displaced Person Land Settlement Act, 1958, Para 46(ii)---Dispute regarding 

inheritance of evacuee agricultural land---Widow of pre-deceased son---Entitlement---

Whether petitioner/widow was entitled to inherit permissive share of inheritance of her 

husband who was the pre-deceased son of said propositus---Question of---Held---Petitioner 

was entitled to inherit permissive share from her husband as at time of death of propositus it 

was prevailed law---Writ petition allowed.     (Paras 3,4) 

 [Widow of said deceased son who died during life time of his father would inherit such 

share of her husband. High Court allowed writ petition.] 

For the Petitioner :Ijaz Ahmed Ansari, Advocate.  

For the Respondent: Nadeem Iqbal, Advocate. 

Date of hearing: 14th June, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J--- Through this writ petition order dated 12.2.1995 passed by 

Assistant Commissioner has been challenged whereby he dismissed the appeal filed by the 

petitioner against rehabilitation Mutation No.111 dated 17.3.1963 sanctioned by respondent 

No. 45 Tehsildar Bahawalnagar. As per contention of the learned counsel for the petitioner 

the dispute relates to the inheritance of evacuee agricultural land allotted against the verified 



 

(155) 

 

claim of Muhammad Akbar son of Ahmed Khan right holder who had migrated from district 

Ferozwala in the year 1947 and died on 12.4.1959 before getting allotment against his 

verified claim. His son Abdul Karim as well as his grandson Hashmit Ali died during his lift 

time. His son Abdul Karim has also died on 25.8.1950 and grandson Hashmat Ali on  

3.5.1951. That after the death and before the allotment of land Mutation No.7 was 

sanctioned on 26.9.1959 in favour of his daughter Maryam Bibi and granddaughter Shams 

Bibi by Tehsildar Bahawalnagar. This mutation was reviewed by Mutation No. 111 which 

was sanctioned on 17.3.1963 in which the name of his paternal uncle Muhammad Asif Khan 

son of Fazal Khan also included as legal heirs and share sholder in the capacity of collateral 

residuary. Further contends that a protracted litigation started between the parties which took 

various rounds from revenue court to the board of revenue and in settlement side also. 

Lastly, on the claim of the petitioner mutation No. 209 was entered to review Mutation No. 

111 in which there were two claims of the petitioner first that there is a; will in fravour of 

the petitioner by Muhammad Akhtar Khan who is his father in law and the second claim she 

being the widow of Hashmit pre-deceased son of Muhammad Akbar was entitled to get the 

permissive share of Hashmat Khan as his widow but this mutation was not passed on the 

ground that petitioner has not followed the proceedings of this mutation. Then another round 

of litigation started. The matter went up to the august Supreme Court on the point whether in 

this matter the civil court, revenue court or the rehabilitation authority have jurisdiction to 

entertain and decide the same. Finally this court deciding W.P.No. 994-R-1975 vide order 

dated 23.6.1976 finds that rehabilitation settlement authority has jurisdiction to decide the 

same. Against that order Civil Appeal No. 101 of 1977 was dismissed by the august 

Supreme Court vide order dated 2.4.1980, therefore, the matter was decided by respondent 

No. 44 which is under challenge in this writ petition. 

 2. The question of determination is very simple but the history of the case is 

very long. Learned counsel for the petitioner states that so far as the claim of the petitioner 

with regard to the will in her favour is concerned, she does not press that claim now. The 

only claim remains that she is entitled to inherit Muhammad Akbar Khan on the basis that 

she is widow of his pre-deceased son Hashmit. The relationship between the parties are not 

disputed. The dates of death of Muhammad Akbar and his son are also not disputed. The 

only question remains whether she is entitled to inherit the permissive share of inheritance 

of his husband who was the pre-deceased son of Muhammad Akbar propositus. Learned  

counsel for the respondents states that in first round of litigation the order passed by 

Assistant Controller was challenged before the Additional Commissioner. He states that in 

that eventuality the writ petition is not maintainable. 

 3. I am afraid that objection of the learned counsel for the respondents with 

regard to the availability of the appeal before the Additional commissioner is not 

maintainable as after repeal of rehabilitation laws the right of appeal and revision was no 

more availability, therefore, this constitution petition is maintainable. The claim of the 

petitioner is under para 46 (ii) of the Displaced Persons Land Settlement Act, 1958 which is 

as follows:- 

―The widow of a deceased son who died during the lifetime of his father will inherit such 

share of her husband‖ 

4. When the relationship of the parties is not denied and date of death of Akbar Khan 

and Hashmit has also not been denied. In these circumstances the petitioner is entitled to 
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inherit the premissive share of inheritance from her husband as at the time of death of Akbar 

Khan it was the prevailing law.  

For what has been discussed above, this writ petition is allowed and respondent 

No.44 is directed to review Mutation No.111 and pass fresh mutation and the petitioner also 

be given ¼ share from the share of her husband presuming notional presence of her husband, 

inherit the permissive share of inheritance from her husband. 

Petition allowed. 

2012 C.L.R. 11 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Khairat Hussain and 2 others 

Versus 

Muhammad Din 

 

Civil Revision No. 585 of 2005, decided on 13th October, 2011. 

CONCLUSION 

(1) The Court itself can compare the signatures and handwriting and make an opinion on 

the basis of its own comparison. 

AGREEMENT TO SELL --- (Comparison of signatures) 

(a) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 12---Qanun-e-Shahadat Order, 1984, Art. 78---Suit 

for specific performance---Proving of alleged agreement to sell---Issue---Contention of 

plaintiffs/petitioners that Appellate Court was not competent to compare handwriting and 

signature of defendant/respondent on alleged agreement to sell was not correct---Held: 

Report of an expert is just an opinion, even in presence of a report the Court can itself 

compare signatures or disputed handwriting---Report of an expert is an opinion and has no 

binding effect---Suit for specific performance was rightly dismissed by Appellate Court 

below while reversing judgment/decree of Trial Court---Petitioner failed to show any defect, 

misreading or non-reading in impugned judgment---Civil revision petition dismissed. 

(Paras 8,9) 

Ref.  PLD 1975 Lah. 299, PLD 1992 SC 102. 

 

(b) Report of Expert--- 

---Evidentiary value---Principle of law---The report of an expert is an opinion and has no 

binding effect on the Court.        (Para 8) 

Ref. PLD 1992 SC 102, PLD 1975 Lah. 299. 

Key Terms:- Report of Expert. 

[Appellate Court below was competent to compare handwriting/signature on alleged 

agreement to sell. Suit for specific performance was rightly dismissed. High Court dismissed 

civil revision]. 

For the Petitioners: Aejaz Ahmad Ansari, Advocate. 

For the Respondent: Ch. Naseer Ahmad, Advocate. 

Date of hearing: 13th October, 2011. 
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JUDGMENT 

AMINUDDIN KHAN, J. --- Through this civil revision, the petitioners have challenged the 

judgment and decree dated 08.07.2005 passed by the Additional District Judge, Ahmadpur 

East, whereby the appeal was accepted and judgment and decree dated 29.09.1997 passed by 

the Civil Judge 1st Class, Ahmadpur East, decreeing the suit of petitioners-plaintiffs was set 

aside. 

 2. The brief facts of the case are that the petitioners-plaintiffs filed a suit for 

specific performance on 28.01.1989 on the basis of an agreement to sell dated 04.01.1989 

about the suit property measuring 100-kanals fully described in the head note of the plaint 

for a consideration of Rs. 40000/-. As per plaintiff he has paid Rs. 32000/- and Rs. 8000/- is 

remaining amount. The defendant- respondent appeared and denied from any agreement of 

the suit property with the plaintiffs but he has fully mentioned the facts in his preliminary 

objections and in paragraph No. 1 of his written statement. From the factual controversy 

appearing out of the pleadings of the parties, Trial Court framed issues and invited the 

parties to produce their respective evidence. Both the parties produced oral as well as 

documentary evidence. Vide judgment and decree dated 29.09.1997 suit of the plaintiffs-

petitioners was decreed. An appeal was preferred by the respondent-defendant, which was 

accepted vide judgment and decree dated 08.07.2005. Hence, this civil revision. 

3. Learned counsel for the petitioners-plaintiffs argued that they have fully 

proved the case while producing confidence inspiring evidence; that they produced the 

witnesses who have proved the alleged agreement to sell and the decree granted by the Trial 

Court in their favour, was in accordance with law, whereas the first Appellate Court wrongly 

set aside the judgment and decree passed by the Trial Court. It has been further stated that 

first Appellate Court has mostly relied upon the facts prior to the institution of this suit with 

regard to the suit property which were not much relevant in decision of this suit. The Court 

was bound to appreciate the evidence with regard to the proving of alleged agreement to sell 

and to decide the appeal on the basis of evidence available on the record. 

4. On the other hand, learned counsel for the respondent-defendant vehemently 

opposed the arguments advanced by the learned counsel for the petitioners-plaintiffs and 

states that the Trial Court has not recorded the findings in accordance with law and the 

evidence available on the file; that the judgment and decree passed by the first Appellate 

Court are in accordance with law and that the facts prior to the institution of the suit, were 

very very important and were necessary to be considered while deciding this suit. 

5. I have heard the learned counsel for the parties and have scanned the 

evidence oral as well as documentary led by both the parties. 

6. I also believe that the facts are very important before going to the further 

merits of the case. The facts are that Muhammad Din defendant entered into an agreement to 

sell of the suit land through agreement dated 08.01.1973 with Mst. Shahzadi Barlas, the 

original owner of the suit property. Muhammad Hussain son of Korey Khan, real paternal 

uncle of the plaintiffs, had came to know about the agreement of the suit land with the 

defendant who purchased the suit land from the original owner i.e. Mst. Shahzadi Barlas 

through registered sale-deed dated 17.12.1974. Therefore, the defendant filed a suit for 

specific performance on the basis of agreement in his favour. He also made Muhammad 

Hussain as party and challenged the sale-deed in his favour. That suit was decreed on 

04.02.1979. The said Muhammad Hussain filed a suit for pre-emption on the sale of land in 
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execution of the decree for specific performance dated 04.02.1979. The brother of plaintiffs 

Khairat Hussain etc., namely, Sultan also filed a suit for pre-emption. Both the suits were 

dismissed. The appeals were filed which were also dismissed by the first Appellate Court. 

All these facts have been proved by the defendant-respondent through the documentary 

evidence. 

7. The plaintiffs were bound to prove their case on the basis of their reliable and 

cogent evidence. P.W-3 appeared who is the widow of original plaintiff as he died during 

the pendency of suit. Her statement is very strange, even she does not state that there was 

written agreement between her husband and the defendant. I have minutely gone through the 

record as well as the evidence available on the record and findings recorded by both the 

Courts below. 

8. The objection of learned counsel for the petitioners-plaintiffs that the first 

Appellate Court was not competent to compare the handwriting and signatures of defendant 

on the alleged agreement to sell. I am afraid that this contention of learned counsel for the 

petitioner is not correct. In my view, the report of an expert is just an opinion, even in the 

presence of a report the Court can itself compare the signatures or disputed handwriting. The 

report of an expert is an opinion and has no binding effect on the Court. I am fortified by the 

judgment of august Supreme Court of Pakistan reported as "1985 SCMR 214 (Mst. 

Ummatul Waheed and others v. Mst. Nasira Kausar and others) & PLD 1962 Supreme 

Court 102 (Ali Ahmad alias Ali Ahmad Mia v. The State).” Moreover, the Court is not 

always bound to send the disputed signatures and handwriting for comparison before any 

expert. The Court itself can compare the signatures and handwriting and make an opinion on 

the basis of its own comparison. In this context "PLD 1975 Lahore 299 (Usman Ghani v. 

Haji Muhammad Amin Khan)” can be safely referred. 

9. The crux of the above discussion is that learned counsel for the petitioners 

failed to show any defect, misreading or non-reading on the part of the first Appellate Court 

while recording the findings and allowing the appeal in favour of respondent-defendant and 

dismissing the suit. In this view of the matter, I see no force in this civil revision which is 

dismissed with costs throughout. 

Civil revision petition dismissed. 

 

2012 C.L.R. 16 

[Bhalwalpur] 

Present: AMIN-UD-DIN KHAN and ABDUS SATTAR ASGHAR, JJ. 

Mst. Maqbool Muhammad Din (Deceased) through L.Rs. 

Versus 

Mst. Manzoor Masood etc. 

 

R.F.A. No. 33 of 2002/BWP, decided on 20th September, 2011. 

CONCLUSION 

(1) Under Muhammadan Law, there is no concept of Benami transaction of gift. 

 

(a) Benami Transaction of Gift, Concept of--- 

---Under Muhammadan Law, there is no concept of Benami transaction of gift. 

(Para 13) 
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(b) Declaratory decree--- 

---A declaratory decree first declares a pre-existing right and a declaratory decree cannot 

create or confer a new right in favour of any party.     (Para 13) 

 

BENEFIT GIFT --- (Declaration) 

(c) Civil Procedure Code (V of 1908)--- 

---S. 96---Specific Relief Act, 1877, S. 42---Limitation Act, 1908, Art. 120---Benami 

transaction of gift---Declaration---Case of plaintiff/appellant was that she validly got 

registered impugned gift deeds and those were transferred as Benami and she was entitled to 

return of property---Issues---Trial Court dismissed suit---Appreciation of factual/legal 

position---Under Muhammadan Law, there is no concept of Benami transaction of gift---It 

was not case of plaintiff/appellant that at time of registration of impugned deeds, she had 

conveyed her intention that she was giving property through registered Tamleek deeds to 

defendants-respondents as Benami and she would be real owner of the suit property and 

would be entitled to get Tamleek deeds cancelled when the need be---First time, at time of 

filing suit, plaintiff-appellant came with said stand that she got impugned gift deeds 

executed and registered as Benami---When recitals of gift deed was admitted, oral claim of 

plaintiff/appellant that she never transferred possession of suit property to donees, could not 

be believed---It seemed that through suit, plaintiff-appellant wanted that a right be created in 

her favour through declaratory decree which was held not permissible---Findings of Trial 

Court that limitation was six years and suit had been filed even after expiry of 12 years, 

therefore, suit was time-barred, did not call for interference---R.F.A. dismissed. 

(Paras 7,12,15) 

Key Terms:- Benami gift. 

[Under Muhammadan Law, there is no concept of Benami Gift. High Court dismissed 

R.F.A.]. 

For the Appellant: Ijaz Ahmad Ansari and Ahmad Mansoor Chishti, Advocates. 

For the Respondents: Syed Iftikhar Hussain Shah and Muhammad Naveed Farhan, 

Advocates. 

Date of hearing: 20th September, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this single judgment, we intend to dispose of 

R.F.A. No. 33 of 2002/BWP (Mst. Moqbool Muhammad Din v. Mst. Manzoor Masood etc.) 

and R.F.A. No. 34 of 2002 (Mst. Maqbool Muhammad Din v. Mst. Saima Masood etc.) as 

both these appeals have been preferred against consolidated judgment and decrees dated 

16.01.2002 passed in Suit No. 1055/2001 titled "Mst. Maqbool Muhammad Din v. Mst. 

Manzoor Masood and others" and the other suit No. 1054/2001 titled "Mst. Maqbool 

Muhammad Din v. Mst. Saima Masood and another" was consolidated with that suit. 

2. Suit No. 1055/2001 was filed on 08.04.1994 wherein property measuring 514 

kanals 14, marlas falling in Khata No. 32/28, Khatooni Nos. 101 to 103, Khata No. 34, 

Khatooni Nos. 106, 107, Khata  No. 33, Khatooni Nos. 104, 105, Khata No. 20, Khatooni 

Nos. 51 to 70, according to register Haqdaran Zameen in the year 1989-90 situated at Chak 

No. 52-A, Tehsil Liaquatpur, was challenged. Against this judgment and decree, Civil 
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Revision No. 33 of 2002 has been preferred whereas in suit No. 1054/2001, which was 

instituted on 08.09.1993, the property detailed below was under challenge:--- 

House No. 8-IV/1605 measuring 05-kanals falling in Khata No. 28, Khatooni No. 55, Khata 

No. 29, Khatooni No. 56, Rectangle No. 124/16, acre No. 16, 25- , rectangle No. 144/4, 

acre No. 20- , 21-Min, situated at Mohallah Bani Garan, Circular Road, Bahawalpur. 

3. The learned Trial Court framed consolidated issues on 23.07.2001 and 

ordered the proceedings in the suit titled "Mst. Maqbool Muhammad Din v. Mst. Manzoor 

Masood etc.", therefore, evidence was recorded in this suit. The issues are as follows:--- 

(1) Whether both the suits are within time? OPP. 

(2) Whether the suits are not maintainable in present form? OPD. 

(3) Whether the plaintiff is estopped by her words, etc. and conduct to bring the suit? 

OPD. 

(4) Whether the suit is barred by the principle of res judicata? OPD. 

(5) Whether the suit (in hand) is barred under Order 2, Rule 2 of CPC? OPD. 

(6) Whether the suits have been improperly valued for the purpose of Court-fee and 

jurisdiction? If so, what is its correct valuation? OPD. 

(7) Whether gift-deed No. 344 dated 03.06.1981 and Mutation No. 526, dated 

04.02.1986 are fake, fictitious and benami without transfer of possession and the 

plaintiff is owner in possession of disputed property? OPP. 

(8) Whether subsequent registered gift deed No. 780, dated 19.03.1986, executed by 

defendant No. 1 in favour of defendant No. 2 (in present case) is illegal, void and 

without jurisdiction and transfer of possession. Hence the same is inoperative upon 

the rights of the plaintiff? OPP. 

(9) Whether the disputed property in consolidated suit has not properly been described? 

If so, what is its correct description and its effect? OPD. 

(10) Whether registered gift deeds No. 463/I, 464/I and 465/I all dated 08.04.1981 and 

Mutations Nos. 128, 129 and 130 all dated 27.10.1981 are fake, fictitious and benami 

and hence the same are inoperative and liable to be cancelled because the plaintiff is 

in possession? OPP. 

(11) Whether both the suits are false, frivolous and vexatious and the defendants are 

entitled to get special costs under Section 35-A, C.P.C.? If so, how much. OPD. 

(12) Relief. 

4. Learned counsel for the appellants have argued that learned Trial Court 

miserably failed to appreciate the evidence in its true prospective. State that it was a case of 
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Benami transaction. The limitation was in no way hurdle for filing suit by the plaintiff-

appellant. Further contend that appellant has fully proved her case with voluminous 

evidence. The learned Trial Court has ignored the basic principles and recorded findings 

against the appellant. Further submit that gift was never complete as the possession was not 

given to the donees, therefore, suit was liable to be decreed. 

5. On the other hand, learned counsel for the respondents vehemently opposed 

the arguments advanced by the learned counsel for the appellant and argued that findings 

recorded by learned Trial Court were absolutely in accordance with law as the plaintiff-

appellant was graduate and thus was an educated lady, she gifted the property to the 

respondents with her free will and consent, the gifts were complete. Further states that form 

of the suit was not correct as after completion of registered gift deeds, the declaration cannot 

be sought against that. Further that under Muhammadan law, there is no provision of 

Benami gift. Further states that Court is bound under Section 3 of the Limitation Act to 

dismiss the suit on the basis of limitation. Submitted that suit was hopelessly time-barred, 

therefore, the learned Trial Court has rightly dismissed both the suits. Further that stand 

taken by the plaintiff-appellant in her suits is not only self-contradictory but is against the 

admitted position of judicial record and admissions made therein by the plaintiff-appellant. 

Contends that respondents are in possession of the gifted land. Further that the original 

documents were in the possession of the defendants- respondents. 

6. We have heard learned counsel for the parties at full length and have perused 

the whole record with their able assistance as the record of the case is very voluminous as is 

15 witnesses have been produced by the parties and in shape of documentary evidence, more 

than 250 documents are on the file. 

7. The facts in detail have been mentioned in the judgment of the learned Trial 

Court, therefore, no need to re-produce here. So far as the limitation is concerned, 

admittedly the suit was filed on 04.08.1994 and other suit on 08.09.1993 whereas the 

documents against which suits have been fired, were registered on 08.04.1981 and 

03.06.1981. The plaintiff was bound to prove that she has filed suit within the limitation 

provided under the law. Article 120 of the Limitation Act provides six years limitation for 

declaratory suit. Execution of gift deed has never been disputed by the plaintiff-appellant. 

When confronted to learned counsel for the appellant that as to whether there is any written 

acknowledgment available by the defendants-respondents with regard to the stand taken by 

the plaintiff-appellant in her suits and in these appeals, that these gift deeds were got 

registered as Benami transaction, the answer of learned counsel for the appellant was in 

negative. Against the admitted documentary evidence in shape of registered gift deeds by 

the plaintiff-appellant herself, she wanted to create a case against that declaratory evidence 

on the basis of oral assertions and she has tried to prove the case just on the basis of oral 

evidence whereas the registration of the documents is admitted and is in the knowledge of 

the plaintiff-appellant. The oral evidence does not exclude the documentary evidence. 

Furthermore, in the cross-examination, she has taken another stance which is even self-

contradictory to her whole stand. In her cross-examination, she states that four years after 

the registration of gift deeds (Exh.D:2 to Exh.D:4), she came to know that she has gifted out 
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this property. If from this assertion, period of limitation be counted, even then suit of the 

plaintiff-appellant is time-barred. Actually, for the purpose of period of limitation, in the 

circumstances of this case, period of limitation with start from the day of registration of the 

alleged gift deeds. The plaintiff-appellant herself got issued the proclamation in the 

newspaper which is Exh.D:84 and this proclamation was admitted by her as PW:10. The 

findings of learned Trial Court that the limitation was provided for this suit under Article 

120 of the Limitation Act, is six years and the suit has been flied even after the expiry of 12 

years, therefore, suit was time-barred, does not call for interference. 

8. Learned counsel for the respondents has not filed any cross-objections but he 

has argued that findings of learned Trial Court on issue No. 2 are not in accordance with 

law. Learned counsel state that the plaintiff-appellant should have filed suit for cancellation 

of the documents under Section 39 of the Specific Relief Act, 1877. 

9. So far as right to argue the case against findings recorded by the learned Trial 

Court on issue No. 2 without filing of cross-objections is concerned, learned counsel for the 

appellant objected that learned counsel for the respondents has no right to argue his case for 

reversal of findings recorded by the learned Trial Court against defendants-respondents 

without filing cross-objections. In our view, when no part of the decree is in favour of the 

plaintiffs-appellant on the basis of findings recorded on issue No. 2, therefore, respondents 

have a right to agitate these findings without filing cross-objections but we do not fully 

agree with the contention of learned counsel for the respondents that this suit should have 

been filed for cancellation of the documents. We believe that this was not a case of plaintiff 

appellant that the instruments challenged through these suits were void or voidable. The case 

of the plaintiff-appellant is that she validly got registered the impugned gift deeds and these 

were transferred as Benami and she was entitled to the return of the property. In this way, 

the findings of the learned Trial Court are not against law. 

10. So far as the findings on issue No. 3 are concerned, learned counsel for the 

plaintiff-appellant failed to show any infirmity in the findings recorded by the learned Trial 

Court on this issue. The learned Trial Court has referred the admissions of the plaintiff-

appellant made before the Court as PW.10 and also the admitted documentary evidence such 

like proclamation and written statement filed in another suit, which is available as Exh. P:79. 

In that written statement, plaintiff-appellant has categorically admitted the impugned gift 

deeds and there is no condition attached to the validity of the impugned gift deeds, therefore, 

findings recorded by learned Trial Court are correct. 

11 The findings recorded by learned Trial Court on issue Nos. 4, 5, 6, 9 and 11 

have not been challenged by the respondents, therefore, there is no need to comment upon 

these findings, which are validly recorded by the learned Trial Court. 

12. The intention of the plaintiff-appellant by filing these suits seems that she wants to 

get back the property gifted by her through the registered gift deeds, The execution of the 

impugned deeds in both the suits has been admitted by the plaintiff-appellant. She has not 

denied the recitals of the deeds. Through these suits, the stand taken by the plaintiff-

appellant is absolutely contradictory to the recitals of impugned documents though the 



 

(163) 

 

impugned documents stand admitted by her. It is not the case of the plaintiff-appellant that 

at the time of registration of the impugned deeds, she has conveyed her intention that she is 

giving the property through the registered tamleek deeds to the defendants-respondents as 

Benami and she will be the real owner of the suit property and will be entitled to get the 

tamleek deeds cancelled when the need be. First time, at the time of filing the suit, plaintiff-

appellant came with this stand that she got the impugned gift deeds executed and registered 

as Benami. When the recitals of the gift deed is admitted, the oral claim of the plaintiff-

appellant that she never transferred the possession of the suit property to the donees, cannot 

be believed. It seems that through this suit, plaintiff-appellant wants that a right be created in 

her favour through the declaratory decree. We are afraid that it is not permissible under the 

law because a declaratory decree just declares a pre-existing right and a declaratory decree 

cannot create or confer a new right in favour of any party. Statement of the plaintiff-

appellant as PW.10 is contradictory to her pleadings and even at two places in her statement-

in-chief, she has changed her stance. There are certain limitations for proving the transaction 

as Benami transaction. The most important is the intention to transfer as Benami. The case 

built by the plaintiff-appellant for proving the impugned transaction as Benami transaction is 

also against the plaintiff-appellant. She has given the reason that she was second wife of her 

husband Maher Imtiaz Hussain, who was already married and wanted to grab her property, 

therefore, their relations were strained and she has filed suit for dissolution of marriage 

against him and she was having fear in her mind that her husband would kill her to grab her 

property. The documentary evidence shows that gift deeds were made in the year 1981 

whereas suit for dissolution of marriage was filed on 13.05.1982 and plaint of that suit is as 

Exh.P:14 and suit was withdrawn on 06.01.1983. This documentary evidence clearly negates 

the version of the plaintiff-appellant. The other material point, that if it was a  Benami 

transaction, the original documents should have been with the plaintiff-appellant but the 

position is that the original documents were in the custody of the defendants-respondents. 

Further, we have observed that under Muhammadan Law, there is no concept of Benami 

transaction of gift. Even for revocation of gift, under Muhammadan law, there are certain 

limitations. It has also come on record that the plaintiff-appellant has gifted 200 kanals of 

land to her husband namely Maher Imtiaz Hussain and some other land to her niece and 

even she has admitted this during her cross-examination. 

13. There is another fact that Mst. Maqbool Muhammad Din died during the 

appeal, now her husband Imtiaz Hussain is the appellant. 

14. In this view of the matter, the plaintiff-appellant has failed to prove that 

possession of the impugned property has not been transferred under the impugned gift deeds 

to the donees. As onus of these issues was upon the plaintlff-appellant, the learned counsel 

for the plaintiff-appellant miserably failed to shatter or show any defect in the findings 

recorded by learned Trial Court on issue Nos. 7, 8 and 10.  

15. In the light of what has been discussed above, we see no merit in both these 

appeals, therefore, the same stand dismissed with costs. 

R.F.A. dismissed. 
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2012 C.L.R. 25 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Maulvi Muhammad Essa and 6 others 

Versus 

Fiaz Ahmad Shah and others 46 others 

Civil Revision No. 135-D-2005/BWP, decided on 13th October, 2011. 

CONCLUSION 

(1) An erroneous admission by the party against record is not binding on him. 

(a) Admission--- 

---An erroneous admission by the party against record is not binding on him. (Para 9) 

(b) Technicalities--- 

---Administration of justice---Principle---Technicalities cannot be hurdle in the way of 

administration of the justice.        (Para 9) 

(c) Jamabandi--- 

---Presumption of truth---Law settled---No doubt entries of Jamabandi have the presumption 

of truth but these presumptions are rebuttable with strong and reliable evidence. (Para 7) 

JAMABANDI --- (Declaration) 

(d) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Limitation Act, 1908, Arts. 120, 3---Qanun-e-

Shahadat Order, 1984, Art. 119---Impugned Jamabandi---Suit for declaration---

Relationship---Claim of plaintiff/petitioner was that names were wrongly incorporated in 

disputed Jamabandies without any backing of law and without mentioning any mutation or 

registered deed or document on basis of which the name of a person could be entered as an 

owner---Issues---Appellate Court below while reversing judgment/decree of Trial Court 

dismissed suit---Appreciation of evidence---Validity---Plaintiffs-petitioners were bound to 

produce previous jamabandi---There was a gap of 15 years between two jamabandis and 

petitioners had miserably failed to prove case pleaded by them---After more than 100 years 

plaintiffs-petitioners filed suit, Record-of-Rights was continuously in name of defendants or 

their predecessor for more than 100 years, therefore, without any solid evidence, suit was 

not liable to be decreed---Trial Court fell in error to decree the suit because entries of 

Jamabandi had presumption of truth, however, those presumptions were rebuttable but with 

strong and reliable evidence---Relationship was to be established by direct evidence which 

was missing in instant case---Even no ‗Shajra Nasb‘ had been produced by 

plaintiffs/petitioners---Petitioners were bound to connect relationship with claimed 

predecessor---Civil revision petition dismissed.    (Paras 7,9,10) 

[Petitioners/plaintiffs had not produced ―Shajra Nasb‖ to establish relationship with their 

claimed predecessor and declaratory suit to challenge mutation entry was filed after 100 

years which stood rightly dismissed. High Court dismissed civil revision]. 

For the Petitioners: Aejaz Ahmad Ansari, Advocate. 

For the Respondents Nos. 2 to 6 and 8 to 11: Malik Abdul Ghafoor Awan, Advocate. 

For the Respondent No. 7: Raja Muhammad Sohail Iftikhar, Advocate. 

For the Respondents Nos. 14 to 28: Abdul Majeed Bhatti, Advocate. 

LRs of Respondent No. 29: Miss Iram Mehnaz, Advocate. 

Date of hearing: 13th October, 2011. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioner have challenged 

the judgment and decree dated 31.1.2005 passed by Additional District Judge, Ahmadpur 

East whereby appeal filed by the defendants- respondents was accepted and the judgment 

and decree dated 24.1.1994 passed by Civil Judge, Ahmadpur East decreeing the suit of the 

plaintiffs-petitioners was set aside and the suit was dismissed. 

2. Brief facts of the case are that the plaintiffs petitioners filed a suit for 

declaration on 6.12.1980 alleging therein that they are the owners of the suit land and the 

defendants-respondents have no rights in the suit property. They challenged various 

mutations from the years 1956 to 1982. The main contention of the plaintiffs-petitioners was 

that one Sepahi son of Hayat was their predecessor who was owner in Khata No. 1 in the 

year 1889 and was recorded owner in the jamabandi whereas actually he was owner of 3/10 

share, Mehmood son of Hayat was owner of 5/10 share, Paliya son of Sultan and Ditta son 

of Tahir were owners of 1/10 share and Salehoon son of Ghazi was owner of 1/10 share but 

inadvertently in the jamabandi Sepahi son of Hayat was shown full owner of this khata. 

They further averred in the plaint that in the jamabandi for the year 1904 wrongly without 

any legal document name of the predecessors of the defendants-respondents were entered as 

owner in the jamabandi. Therefore, the share of the predecessor of the plaintiffs-petitioners 

was reduced.  

3. The defendants-respondents filed written statement and contested the suit. 

The Trial Court framed the issues and invited the parties to produce their respective 

evidence. The parties produced their oral as well as documentary evidence. The Trial Court, 

after the close of the trial and after hearing the parties vide judgment and decree dated 

24.1.1993 decreed the suit. The defendants-respondents filed appeal which was accepted by 

Additional District Judge, Ahmadpur East vide judgment and decree dated 31.1.2005. Hence 

this civil revision. 

3. Learned counsel for the plaintiffs-petitioners states that during the pendency 

of appeal, the defendants filed application under Order VI, Rule 17 of the C.P.C. for 

permission to amend the written statement and another application under Order XLI, Rule 

27 of the C.P.C. for production of additional evidence; that both these applications were 

dismissed by the Appellate Court on 3.2.2001; then C.R. No. 307-2001/BWP was filed 

which was dismissed in limine by this Court on 9.5.2001 and that against the said order Civil 

Petition No. 1827-L-2001 was filed before the august Supreme Court of Pakistan which too 

was dismissed on 18.7.2001. Learned counsel further states that documents appended with 

the application filed sale-deed and mutation on the basis of sale-deed allegedly in favour of 

predecessors of the defendants by said Sepahi under Order XLI, Rule 27 of the C.P.C. were 

certified copies of sale-deed and mutation on the basis of sale-deed allegedly in favour of 

predecessor of the defendants by said Sepahi son of Hayat, predecessor of the plaintiffs-

petitioners and that the Appellate Court was influenced by these documents while recording 

findings on the issues in the judgment. Learned counsel states that when applications for 

permission to produce additional evidence and to amend the written statement were 

dismissed upto the Hon'ble Supreme Court, the first Appellate Court was not competent to 
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consider those documents to be part of the file. 

4. On the other hand, Mr. Abdul Majeed Bhatti, Advocate, learned counsel for 

respondents Nos. 14 to 28 states that during the pendency of the appeal compromise was 

effected between respondents Nos. 14 to 28 and the plaintiffs-petitioners and to their extent 

the suit was dismissed by the Appellate Court and appeal was allowed as mentioned in the 

judgment of the first Appellate Court. 

5. Malik Abdul Ghafoor Awan, Advocate, learned counsel for respondents Nos. 

2 to 6 and 8 to 11 states that the plaintiffs-petitioners have not proved their suit. They have 

not even produced the pedigree-table; that the pleadings of the plaintiffs-petitioners are in 

contradiction of the Revenue Record produced and relied upon by them; that as the matter is 

more than hundred years old and at least four generations have passed, therefore, written 

statement was filed on the basis of presumptions and that the plaintiffs petitioners have not 

proved their case. Further states that the suit was hopelessly time-barred and the decree 

passed by Trial Court was against law. Further states that the suit was hopelessly time-

barred and the decree passed by Trial Court was against law. Further states that the 

statements of the witnesses produced by the plaintiffs-petitioners in support of their version 

were inadmissible because they were of the age of sixty years whereas the event in dispute 

was more than hundred years old at the time of making statements before the Trial Court. 

Learned counsel states that the plaintiffs-petitioners have not proved their locus standi to file 

the suit; that the fraud was to be fully pleaded in the plaint in accordance with Order VI, 

Rule 4 of the C.P.C. Learned counsel states that the sale-deed and the mutations pertaining 

to the year 1989 in favour of the predecessors of the defendants by said Sepahi son of Hayat 

were not permitted to be produced in additional evidence by the defendants but at the same 

time those documents had come in the knowledge of the plaintiffs-petitioners but they had 

not challenged the said documents, therefore, this is another hurdle in granting decree in 

favour of the plaintiffs-petitioners; that the registered sale-deed dated 21.11.1988 and 

Mutation No. 373, dated 30.4.1989 

6. I have heard the arguments of learned counsel for the parties and have 

perused the record with their able assistance. 

7. The plaintiffs-petitioners have challenged the entries of jamabandi for the 

year 1904. They produced said jamabandi as Exh.P-19 wherein Sepahi son of Hayat has 

been shown as owner of 3/10 shares whereas 7 other shares have been shown of the 

ownership of predecessors of the defendants-respondents. The main contention of the 

plaintiffs-petitioners is that names of the persons except Sepahi son of Hayat were wrongly 

incorporated in those jamabandies without any backing of law and without mentioning any 

mutation or registered deed or document on the basis of which the name of a person can be 

entered as an owner. It is admitted that names of Abdul Qadir Shah, etc. predecessors of the 

defendants is mentioned in this jamabandi. To prove their contention plaintiffs-petitioners 

were bound to produce the previous jamabandi to the jamabandi of 1904 and they were able 

to prove their contention, if on the previous jamabandi the name of Sepahi son of Hayat 

would have been entered as full owner of Khata No. 1. In "Khana Kafiyat" of jamabandi 

there is no mention of any mutation or registered instrument of transfer of rights or any 
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decree then they were not able to prove their contention because plaintiffs-petitioners 

produced jamabandi of the same Khata No. 1 of the year 1889. There is a gap of fifteen 

years between those two jamabandies. At the relevant time the Punjab Land Revenue Act 

XVII of 1887 was applicable. In accordance with Section 33 of the said Act at that time 

record of the ownership was prepared by the Patwari yearly. In this view of the matter, after 

1889 if instrument of transfer of rights or mutation or any decree were in favour of the 

persons whose names are available in Exh.P-9 jamabandi for the year 1904 it cannot be said 

to have been entered without any lawful manner because the event of any change is first 

brought in Khata No. 10 which is "Khana Kafiyat" and then it is incorporated in Khana No. 

3 i.e. "Khana Malkiyat". The reference in the next jamabandi mentioned in "Khana Kafiyat" 

is removed. In this view of the matter when there is gap of fifteen years in two jamabandies 

produced by the plaintiffs-petitioners themselves, they have miserably failed to prove the 

case pleaded by them. Further that without producing and proving the ―Shajra Nasb‖, the 

plaintiffs-petitioners failed to connect their relationship with Sepahi son of Hayat and other 

plea as pleaded by them in their plaint. They failed to show their relationship with the owner 

of the property in the year 1904. After more than hundred years the plaintiffs-petitioners 

filed the suit. Admittedly, the Record-of-Rights was continuously in the names of 

defendants or their predecessors for more than hundred years. Therefore, without any solid 

evidence the suit was not liable to be   decreed. The learned Trial Court fell in error while 

decreeing the suit because the entries of jamabandi have the presumption of truth. No doubt 

these presumptions are rebuttable but with strong and reliable evidence.  

8. The limitation provided under Article 120 of the Limitation Act, 1908 for 

challenging the validity of mutation entry is six years. Filing of suit after 100 years was not 

competent and was liable to dismissal. Even it was a case where Section 3 of the Limitation 

Act, 1908 was to be applied and plaint was liable to be rejected under Order VII, Rule 11 of 

the C.P.C. 

9. Contention of the learned counsel for the defendants-respondents that when 

registered document and a mutation executed and sanctioned more than hundred years back, 

the Appellate Court as well as this Court cannot take even the notice of those documents and 

in the instant case when those documents were in the knowledge of the plaintiffs-petitioners, 

they were bound, under the law, to challenge the same and that they have not challenged 

those documents, has some weight. Learned counsel for the defendants-respondents relying 

upon Muhammad Hafeez and another v. District Judge, Karachi East and another (2008 

SCMR 398) states that when there are conflicting judgments of the Trial Court and 

Appellate Court, findings of the Appellate Court would be preferred and respected in such 

an event even there is no exception available. It is also settled law that technicalities cannot 

be hurdle in the way of administration of justice. It is also paramount principle of justice that 

the plaintiffs-respondents are to stand on their  own legs. They are, under the law, bound to 

prove their case and they cannot take benefit of weaknesses of the defendants. It is also 

settled law that an erroneous admission by the defendants against record is not binding on 

him. Under Article 119 of the Qanun-e-Shahadat Order, 1984 there is specified procedure of 

burden of proof of particular fact. The relationship was to be established by direct evidence 

which is missing in this case. Even no ―Shajra Nasb‖ has been produced by the plaintiffs-
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petitioners whereas at least four generations have passed they were bound to connect 

relationship with said Sepahi son of Hayat to whom they are claiming to be their 

predecessor. 

10. For what has been discussed above, there is no force in this civil revision 

and the same is dismissed with costs. 

Civil revision dismissed. 

 

2012 C.L.R. 62 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Ibrahim (Deceased) through Muhammad Fiaz Rasool etc. 

Versus 

Mst. Kausar Bibi etc. 

 

Civil Revision No. 116-D of 2005/BWP, decided on 29th September, 2011. 

CONCLUSION 

(1) Rule that beneficiaries of the mutation are bound to prove the same is not a rule of 

universal application. 

DECLARATORY SUIT --- (Issue of paternity) 

(a) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Inheritance matter---Issue of paternity/divorce-

--Suit for declaration---Plaintiffs/petitioners did not accept respondent-lady to be daughter of 

the said propositus and with regard to co-respondent, their case was that she was divorced 

by the deceased in his life-time, therefore, she was not entitled to inherent property---

Appraisal of evidence---Validity---Statements of said PWs were contradictory to each other-

--Furthermore, (Exh.) the alleged acknowledgement of divorce was also self-contradictory 

document because in said document factum of divorce was to be proved by a direct and 

reliable evidence---Petitioner/plaintiff had not alleged any proceedings for confirmation of 

divorce under Family Laws---Courts had based this finding on statement of alleged woman 

recorded before date of hearing and but too behind back of other defendants---Even it was 

doubtful that same lady had appeared before Court or not, therefore, on basis of alleged 

statement findings recorded by Courts below ignoring whole evidence on record were not 

tenable under law---Further held, when there was voluminous evidence most of which was 

documentary in favour of lady-respondent, the just denial of her paternity by the plaintiff 

was not sufficient to grant a decree to them---Civil revision petition dismissed. 

(Paras 17,18,20,22,24) 

Ref. ILR 10 All. 289. 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Declaratory suit---Impugned mutation of 

inheritance---Onus of proof---Held: Against valid attestation of mutation, it was upon 

plaintiffs/petitioners to prove or make any dent in attestation of relevant mutations---As far 

as contention that the respondents beneficiaries were bound to prove said mutations with 

positive evidence was concerned, said rule was not a universal rule---It was not applicable in 
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instant case because the person who transferred the land through those mutations, admitted 

throughout his life those mutations to be true and his legal heirs challenging the same were 

bound to prove that those were not valid mutation---Impugned findings of both the Courts 

below were in accordance with law---Civil revision dismissed.  (Paras 23,24) 

[There was voluminous documentary evidence in favour of respondent-lady and just denial 

of her paternity by plaintiff, was not sufficient to grant a decree to them. Appellate Court 

below had rightly dismiss declaratory suit. High Court dismissed civil revision]. 

For the Petitioners (C.R. No. 115-D/05, 116-D/05 and 117-D/05: Ch. Naseer Ahmad, 

Advocate. 

For the Petitioners (C.R. No. 72-D/05): Sardar Muhammad Hussain Khan, Advocate. 

For the Respondents: Aejaz Ahmad Ansari and Ch. Parmoon Bashir, Advocates. 

For the Respondent (C.R. No. 72-D/05/BWP): Ch. Naseer Ahmad, Advocate. 

Date of hearing: 29th September, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this single judgment, I intend to dispose of Civil 

Revision No. 116-D of 2005/BWP (Muhammad Ibrahim, etc. v. Mst. Kausar Bibi, etc.), 

Civil Revision No. 115-D of 2005/BWP (Muhammad Ibrahim, etc. v. Mst. Kausar Bibi, 

etc.), Civil Revision No. 117-D of 2005/BWP (Muhammad Ibrahim, etc. v. Mst. Kausar 

Bibi, etc.) and Civil Revision No. 72-D of 2005/BWP (Saeed-ur-Rehman, etc. v. Muhammad 

Ibrahim, etc.). Three declaratory suits were filed by the petitioners Muhammad Ibrahim etc., 

these revision petitions are outcome of these suits. 

2. Civil Revision No. 116-D of 2005/BWP is outcome of the suit for 

declaration, wherein petitioners-plaintiffs claimed that Mst. Kausar Bibi is not the daughter 

and Mst. Sarwar Begum is not widow of Atta Muhammad, therefore, they are not entitled to 

inherit the property of Atta Muhammad, propositus. 

3. Civil Revision No. 115-D of 2005/BWP is outcome of a suit, wherein 

petitioners have challenged the mutation of sale No. 535, attested on 03.04.1960, by Atta 

Muhammad in favour of Mst. Kausar Bibi and Hasina Begum. 

4. Civil Revision No. 117-D of 2005/BWP is outcome of a suit which was filed 

by the petitioners to challenge the mutation of gift No. 536, attested on 03.04.1960, by Atta 

Muhammad in favour of Mst. Kausar Bibi. 

5. Civil Revision No. 72-D of 2005/BWP relates to a suit under issue in Civil 

Revision No. 116-D of 2005/BWP. This civil revision has been filed by the purchasers of 

the property from Kausar Bibi and Mst. Sarwar Begum. 

6. The learned Trial Court vide judgment and decree dated 28.06.1995, 

dismissed two suits, which are subject-matter of Civil Revision No. 115-D of 2005/BWP 

and Civil Revision No. 117-D of 2005/BWP and decreed the suit, which is subject-matter of 

Civil Revision No. 116-D of 2005/BWP and Civil Revision No. 72-D of 2005/BWP. Four 

appeals were filed against the said judgments and decrees. One by Mst. Kausar Bibi and 

other by Saeed-ur-Rehman etc.) purchasers of the land from Mst. Sarwar Begum and Mst. 
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Kausar Bibi. Appeal of Mst. Kausar Bibi was allowed whereas appeal filed by Saeed-ur-

Rehman etc. in a suit, which is outcome of Civil Revision No. 116 D of 2005/BWP, was 

partially allowed vide judgment and decree dated 04.01.2005 passed by learned Additional 

District Judge, Rahimyar Khan. Two appeals were filed by Muhammad Ibrahim etc. against 

suits, outcome of which are Civil Revision No. 115-D of 2005/BWP and Civil Revision No. 

117-D of 2005/BWP. Both the appeals were dismissed by the learned Additional District 

Judge, Rahimyar Khan, vide judgments and decrees dated 04.01.2005. Hence, these civil 

revisions. 

7. The brief facts of the case are that Atta Muhammad, the propositus, died in 

September, 1973, he was a big landlord having urban as well as agricultural land in various 

revenue estates. The mutations of inheritance were attested. Admittedly, Atta Muhammad 

was having no son. His following legal heirs were given shares of inheritance:--- 

―Muhammad Ibrahim as brother, Mst. Allah Bachai, Mst. Noor Khatoon and Mst. Zohra 

Khatoon as sisters, Mst. Wassoo Mai and Mst. Sarwar Begum as widows, Mst. Kausar Bibi 

and Mst. Khadija-tul-Kubra Sultana as daughters of the deceased.‖ 

8. After attestation of the mutations, plaintiffs filed three suits, above-

mentioned. The crux of the matter is that plaintiffs do not admit Mst. Kausar Bibi to be the 

daughter of the deceased and Mst. Begum to be the widow of the deceased. Further in other 

suits, plaintiffs have challenged the mutation of gift in favour of Mst. Kausar Bibi and in 3rd 

suit, sale of land through mutation No. 535 in favour of Mst. Hasina Begum and Mst. Kausar 

Bibi by said Atta Muhammad, has been challenged. 

9. There is another important fact that during pendency of the suits, Mst. Sarwar 

Begum allegedly appeared before the learned Trial Court on 10.04.1988 and made statement 

that she has no objection if suit is decreed. It is pertinent to note that 10.04.1988 was not the 

date of hearing in the suit and this statement was recorded behind the back of other 

defendants. 

10. First of all, I would take the Civil Revision No. 116-D of 2005/BWP. In this 

civil revision, matter in issue is that petitioners do not accept Mst. Kausar Bibi to be the 

daughter of the propositus Atta Muhammad and with regard to Mst. Sarwar Begum, their 

case is that she was divorced by Atta Muhammad in his life-time, therefore, she is not 

entitled to inherit the property. 

11. Learned counsel for the petitioners argued that PW:1, PW:2 and PW:3 have 

been produced to establish that Mst. Sarwar Begum was divorced by Atta Muhammad in his 

life time. Further states that there is Exh.P:1 on the file which is an acknowledgment with 

regard to the divorce to Mst. Sarwar Begum by Atta Muhammad which fully proved that 

Atta Muhammad divorced Mst. Sarwar Begum in his life-time. Further submitted that Mst. 

Sarwar Begum got recorded her statement on 10.04.1988 to the effect that she has no 

objection if suit is decreed. Learned counsel further contended that they have fully proved 

that Mst. Kausar Bibi is not the daughter of Atta Muhammad, therefore, she is not entitled to 

inherit the property of the deceased. 
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12 On the other hand, learned counsel for the respondents as well as learned 

counsel for the revision petitioners of Civil Revision No. 72-D of 2005/BWP states that Mst. 

Sarwar Begum was widow of Atta Muhammad and she was never divorced. Further states 

that both the Courts below have not decided the issue with regard to the divorce to Mst. 

Sarwar Begum rather they relied upon the alleged statement of Mst. Sarwar Begum and 

decided the issue against her. 

13. Learned counsel for the respondents representing Mst. Kausar Bibi states that 

there is voluminous evidence to prove Mst. Kausar Bibi to be the daughter of the propositus. 

He has referred Exh.D:1, which is an invitation of the marriage of Mst. Kausar Bibi, wherein 

she has been said to be the younger daughter of Atta Muhammad. This document also bears 

signatures of Muhammad Ibrahim, one of the plaintiff/petitioner, who also acknowledged 

his signatures on this invitation card. Further he has relied upon Exh.D:3 & Exh.D:4, the 

Mutations Nos. 535 and 536 respectively, attested on 03.04.1960 by Atta Muhammad, 

wherein Mst. Kausar Bibi has been shown to be his daughter. Further Exh.P:5 is nikahnama 

of Mst. Kausar Bibi dated 02.07.1967, wherein she has been shown to be the daughter of 

Atta Muhammad and Atta Muhammad is her "Wakeel" at the time of performance of nikah, 

as her father, which also bears his signatures. Exh.D:6 is "Shajra-e-Nasab", Exh.D:9 is lease 

deed, through which Atta Muhammad leased out his property; in this document, he has 

acknowledged Mst. Sarwar Begum, his wife and Mst. Kausar Bibi, his daughter. Further 

states that Exh.D:10 is certified copy of statement of Muhammad Akbar, previous husband 

of Mst. Hasina Bibi, who has categorically states that Mst. Kausar Bibi is not his daughter. 

In this way, learned counsel states that in the existence of so many acknowledgments by 

Atta Muhammad, claim of the petitioners is absolutely wrong, the same is liable to be 

rejected. Further that learned Trial Court has wrongly remarked that pleadings of the 

defendants are not specific. 

14. The arguments with regard to Civil Revision No. 115-D of 2005/BWP and 

Civil Revision No. 117-D of 2005/BWP are concerned, there are concurrent findings of the 

facts of both the Courts below against the petitioners. Learned counsel for the petitioners 

states that only attestation of mutations does not create any right in favour of the transferees, 

the beneficiaries are bound to prove the transaction. 

15. On the other hand, learned counsel for the respondents states that concurrent 

findings of the facts recorded by the Courts below cannot be interfered with by this Court 

while exercising jurisdiction under Section 115 of the C.P.C. Further states that mutation 

was attested in the year 1960 and admittedly Atta Muhammad, the transferor, remained alive 

till the year 1973 and he admitted these mutations in his life-time as true, therefore, 

petitioners have no right to challenge these mutations. He prayed that both these civil 

revisions be dismissed with costs. 

16. Learned counsel for the petitioners in Civil Revision No. 72-D of 2005/BWP 

states that both the Courts below have not touched the evidence available on record but have 

recorded their findings on the basis of alleged statement of Mst. Sarwar Begum. Further 

states that Mst. Sarwar Begum has transferred the property in favour of the petitioners, 

therefore, she was not entitled to make statement before the Court. Further states that it was 
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not the statement of Mst. Sarwar Begum, but was got recorded by some fictitious lady. 

Further that even if it is presumed that it was statement of Mst. Sarwar Begum, the same has 

no value against the rights of the revision petitioners of Civil Revision No. 72-D of 

2005/BWP. 

17. The contention of the learned counsel for the petitioners in respect of proving 

the case with regard to divorce to Mst. Sarwar Begum is concerned, I have noticed that 

statements of PW:1, PW:2 and PW:3 are contradictory to each other. Moreover, these 

witnesses have been produced in proof of Exh.P:1, the alleged acknowledgement of divorce 

by Atta Muhammad. If this document is presumed to be true, it shatter the validity of the 

statements of PW:1, PW:2 & PW:3. Further that why this Exh.P:1 was kept by the said Atta 

Muhammad after execution of the same and how this document came in the custody of 

Muhammad Ibrahim. In natural course, it was to be delivered to Mst. Sarwar Begum as it 

was a divorce paper and if retained by Atta Muhammad, as alleged by the petitioners, it 

should have been with the widow of Atta Muhammad. How it came into the hands of 

Muhammad Ibrahim, brother of Atta Muhammad, who produced it before the Court. Further 

Exh.P:1 is also self-contradictory document because in this document, factum of divorce 

was to be proved by a direct and reliable evidence. I have noticed that Exh.P:1 shows that 

the said Atta Muhammad states in this document that he has no nikah with Mst. Sarwar 

Khatoon and if there is any nikah, that will be presumed as ―Batil" because ―it is not with 

my signatures". Further ―I had divorced the lady before the witnesses thrice and that she is 

‗haram' on me". This document is dated 30.08.1973 and admittedly Atta Muhammad died in 

September, 1973. Further that the alleged witnesses before whom Atta Muhammad divorced 

the lady, never came on the surface and they even do not know that before whom, the 

divorce was announced. If for the sake of arguments, this document be presumed as a 

divorce, even then Atta Muhammad died in September, 1973 meaning thereby within a 

period of one month of the alleged divorce when the 'iddat-period has not yet expired and 

before expiry of iddat-period, Atta Muhammad died. If the divorce is not confirmed, the 

lady is entitled to inherit the property of her husband because there are chances of 

reconciliation between the parties. The petitioners-plaintiffs have not alleged any 

proceedings for confirmation of divorce under the Family Laws. I have also noticed that 

both the Courts below have based their findings with regard to the divorce on the statement 

of alleged Mst. Sarwar Begum, recorded before the learned Trial Court on 10.04.1988 but 

record reveals that 10.04.1988 was not the date of hearing and actually the date of hearing 

was 19.04.1988. There was no necessity to record the statement by Mst. Sarwar Mai before 

the date of hearing and that too behind the back of other defendants, when Mst. Sarwar 

Begum has already transferred part of his property in favour of Saeed-ur-Rehman etc. 

Further that learned counsel Mr. Javed Ashraf, Advocate, who appeared on that date with 

the said lady, was not previously counsel in that suit and on the basis of said statement, 

learned Judge who recorded the same, had not granted the decree in favour of the plaintiffs 

on that date. Furthermore, I have noticed that behind the statement of alleged Mst. Sarwar 

Begum, there are signatures of learned Judge and his name is typed there-under. Where-after 

beneath that, under extreme right corner, alleged thumb impression of Mst. Sawar Begum is 

available. I have further observed that on the said page of the order sheet of learned Trial 

Court, where statement of the alleged lady was recorded, there is a thumb-impression above 



 

(173) 

 

to this recorded statement and even above the interim order passed on 10.04.1988, which is 

on the right side of the order dated 16.03.1988, there is no explanation that whose thumb 

impression it is and for what purpose, it has been affixed. It was not sufficient to decree the 

suit against the lady because before the said statement, the lady appeared in the Trial Court 

and got recorded her statement as DW:1, on oath, therefore, when there is an admitted 

statement of Mst. Sarwar Begum on record, recorded by the learned Trial Court, and was 

duly cross-examined, this alleged statement dated 10.04.1988 has no legal value and even it 

is doubtful that whether the same lady had appeared before the Court or not, therefore, on 

the basis of this alleged statement, findings recorded by both the Courts below ignoring the 

whole evidence available on record, are not tenable under the law, therefore, findings 

recorded by both the Courts below on the basis of this statement of alleged Mst. Sarwar 

Begum are hereby set-aside to this extent. 

18. Now I come to the controversy that whether Mst. Kausar Bibi is daughter of 

Atta Muhammad, the propositus, or not. The learned Trial Court recorded findings against 

Mst. Kausar Bibi whereas the leaned 1st Appellate Court reversed the findings and 

dismissed the suit filed by the petitioners. The considerable evidence on this point on the 

basis of which the plaintiffs-petitioners are claiming, are statements of PW:5 & PW:6 and 

statement of one of the plaintiff as PW:7. So far as statement of PW:5 (Muzaffar Ali) is 

concerned, who claims to be a Nikah Registrar at the time of nikah of Mst. Rasina Bibi, 

mother of Mst. Kausar Bibi, with said Atta Muhammad, against this oral statement, 

plaintiffs-petitioners have produced nikahnama (Exh.P:12), between Atta Muhammad and 

mother of Mst. Kausar Bibi. In column No. 14, it is clearly written that the lady has accepted 

the offer of nikah before the witnesses in open ―Majlis" in presence of all the participants 

because she was a divorced lady. This documentary evidence of the plaintiffs proved that 

PW:5 is dishonest and not a truthful witness. Further the plaintiffs-petitioners have only the 

statements of PW:6 and one of the plaintiff as PW:7 whereas against this oral evidence, 

there exists documentary evidence in shape of Exh.D:1 which is invitation letter on the 

marriage of Mst. Kausar Bibi, issued by Atta Muhammad. This letter bears the signatures of 

Atta Muhammad who acknowledged his signatures as PW:7. The name of Mst. Kausar Bibi 

is not written in this document but it is written that it is an invitation of nikah of younger 

daughter of Atta Muhammad and Atta Muhammad has another daughter who is one of the 

plaintiff namely Mst. Khadija-tul-Kubra Sultana, who is elder one, therefore, safely it can be 

presumed that this invitation is for the marriage of Mst. Kausar Bibi. Further in Exh.D:3 and 

Exh.D:4 dated 03.04.1960, which are the mutations, Atta Muhammad himself has written 

Mst. Kausar Bibi to be his daughter. There is certified copy of 'pert nikah' of Mst. Kausar 

Bibi with Khair Muhammad Khan dated 02.07.1967. In this nikahnama, said Atta 

Muhammad is 'Wakeel' of Mst. Kausar Bibi and his signatures are also available as father 

and 'wakeel' of Mst. Kausar Bibi. Exh.D:6 is "Shajra-e-Nasab". In lease deed (Exh.D:9), 

Atta Muhammad has written Mst. Kausar Bibi as his daughter. Exh.D:10 is certified copy of 

the statement of Muhammad Akbar, the previous husband of mother of Mst. Kausar Bibi, 

who has stated that she is not his daughter. 

19. There is a slight difference between English Law and Muhammadan Law. In 

English Law, acknowledgment becomes a part of evidence whereas in Islamic Law, it is 

substantive and is a conclusive proof if the parties of acknowledgement, acknowledged that 
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fact. Further I have relied upon case-law reported in I.L.R. 10 All. 289 (Muhammad 

Allahdad Khan and another v. Muhammad Ismail Khan and others).  

20. When there is voluminous evidence, most of which is documentary, in favour 

of the respondent Mst. Kausar Bibi, the just denial of her paternity by the plaintiffs is not 

sufficient to grant a decree to them. The learned 1st Appellate Court rightly came to the 

conclusion that Mst. Kausar Bibi was daughter of Atta Muhammad, the propositus. I am of 

the considerate view that it is conclusively proved on file that Mst. Kausar Bibi is the 

daughter of Atta Muhammad, therefore, the findings recorded by learned 1st Appellate 

Court are hereby confirmed. 

21. As I have held that Mst. Sarwar Begum was widow of Atta Muhammad and 

was entitled to inherit the property, therefore, the transaction made by that lady in favour of 

the purchasers, who are the petitioners in Civil Revision No. 72-D of 2005/BWP, is valid 

one because the suit has been dismissed, even they purchased the property during pendency 

of the suit and lis pendens is not bar in their way. When suit has been  dismissed, therefore, 

there is no need to comment upon the purchase made by them in good faith. 

22. Now there are Civil Revision No. 115-D of 2005/BWP and Civil Revision 

No. 117-D of 2005/BWP. There are concurrent findings of the facts recorded by both the 

Courts below against the plaintiffs-petitioners. The plaintiffs-petitioners failed to produce 

reliable evidence to set aside the mutations validly sanctioned in the year 1960. The 

circumstances of the case show that Atta Muhammad during his whole life, admitted these 

mutations to be correct. The arguments of learned counsel for the petitioners that he was a 

big landlord and there was no necessity with him to sell out his property to his wife and 

daughter, I believe that learned counsel has not seen these mutations with due care because 

reason for sale of the land is mentioned on these mutations i.e. because of land reforms, he is 

selling this land to his daughter and wife. It is a fact that due to land reforms, many 

properties of the big landlords were resumed, therefore, it forced the big landlords to transfer 

their property to their relatives and even there are many instances where the property has 

been transferred in favour of the servants and other dependants also to save the property 

from land reforms. This contention of learned counsel for the petitioners is incorrect and is 

misconceived, therefore, repelled.  

23. Further against the valid attestation of mutations, it was upon the plaintiffs-

petitioners to prove or make any dent in the attestation of relevant mutations. As far as 

argument of learned counsel for the petitioners that respondents being beneficiaries are 

bound to prove these mutations with positive evidence is concerned, this rule is not a 

universal rule and it is not applicable in this case because the person who transferred the 

land through these mutations, admitted throughout his life these mutations to be true and his 

legal heirs challenging these mutations are bound to prove that these are not valid mutations. 

They have failed to do so, therefore, the findings recorded by both the Courts below against 

the petitioners are in accordance with law. 

24. For what has been discussed above, I see no merit in Civil Revision No. 116-

D of 2005/BWP, Civil Revision No. 115-D of 2005/BWP and in Civil Revision No. 117-D 

of 2005/BWP, therefore, the same are dismissed whereas Civil Revision No. 72-D of 

2005/BWP is hereby allowed. The parties are left to bear their own costs. 

Order accordingly. 
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2012 C.L.R. 75 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Abdur Rashid alias Rashid Ahmed 

Versus 

Khalid Anees and 6 others 

Writ Petition No. 634 of 1998/BWP, decided on 5th October, 2011. 

PRE-EMPTION SUIT --- (Target date) 

Constitution of Pakistan (1973)--- 

---Art. 199---Punjab Pre-emption Act, 1991, Ss. 34(2), 35---Civil Procedure Code, 1908, O. 

XLVII, R. 1, Ss. 114, 151---Pre-emption suit---No decree passed in suit till 31.7.1986---

Target date---Remedy of review---No Talb had been mentioned in plaint and also in 

evidence---Judgment/decree passed by Trial Court in pre-emption suit on 25.6.1988 which 

could not have been passed, was without jurisdiction and nullity in eyes of law---Period of 

limitation could not be a hurdle in way of correcting an erroneous order or decree---In these 

circumstances, remedy of review was available with respondents/judgment-debtors---Trial 

Court had not exercised jurisdiction vested in it---Revisional Court had rightly exercised 

jurisdiction vested in under law in order to save parties from illegal orders---Writ petition 

dismissed.          (Paras 8,9,10) 

Ref. PLD 1986 SC 360. 

[No Talb had been mentioned in plaint and also in the evidence. Trial Court could not have 

passed pre-emption decree on 25.6.1988, which was nullity in eyes of law. High Court 

dismissed writ petition]. 

For the Petitioner: Ch. Naseer Ahmad, Advocate. 

For the Respondents: Ch. Mazhar Mustafa, Advocate. 

Dates of hearing: 3rd and 5th October, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this writ petition, the petitioner has prayed that the 

judgment dated 04.12.1997 passed by the Addl. District Judge, Khanpur District Rahim Yar 

Khan be declared to be without lawful authority and be set aside. 

2. Briefly, the facts of the case are that the petitioner filed a suit for pre-emption 

on 20.02.1984 for possession in the Court of Civil Judge, Khanpur against Abdus Sattar 

vendee, the predecessor of respondents Nos. 1 to 5, regarding the purchase of agricultural 

land measuring 25-Kanals, 05-marlas situated in Chak  No. 65/P, Tehsil Khanpur, District 

Rahim Yar Khan, through Mutation No. 63 sanctioned on 25.05.1984. The 

vendee/defendant died, therefore, amended plaint was filed and the legal heirs of vendee 

filed written statement and denied the right of pre-emption of plaintiff and stated that their 

father was a tenant over the suit property, therefore, plaintiff has no right of pre-emption. 

Learned Trial Court after framing the issues, invited the parties to produce their respective 

evidence which they done the needful. After hearing the arguments of learned counsel for 

the parties, learned Trial Court decreed the suit vide judgment and decree dated 25.06.1988.  

On 18.10.1990 an application U/O. 47, Rule 1, under Sections 114 and 151 of the 

C.P.C. read with Section 36 of the Punjab Pre-emption Ordinance, 1990, alongwith the 

application under Section 5 of the Limitation Act was filed by the respondents-defendants 
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(judgment-debtors). The replies of these applications were called from the plaintiff-decree 

holder, who filed the same. Learned Trial Court vide order dated 14.06.1993 dismissed the 

applications. Feeling aggrieved by the said order, the respondents-defendants filed revision 

petition before the Addl. District Judge, Khanpur on 29.07.1993, which was allowed on 

04.12.1997 and the judgment and decree passed in the suit for pre-emption on 25.06.1988 

was set aside and revision petitioners were directed to return the consideration amount 

within a week. It was also ordered that if the amount is not paid, this revision will be 

deemed to have been dismissed. Hence, this writ petition. 

3. The arguments of this case were heard on 03.10.2011 and case was adjourned 

for today because on the file, record for repayment of money was not available. Today, 

learned counsel for the respondents placed on file the photocopy of challan No. 32-A 

depositing an amount of Rs. 28839/- in the revisional Court on 09.12.1997. This photocopy 

is attested by the learned counsel for the respondents. Learned counsel for the petitioner has 

not denied from the position that the respondents-revision petitioners have deposited the 

amount as ordered by the revisional Court within the stipulated period in the Court. 

4. Through this writ petition, the petitioner has prayed that the judgment passed 

by the revisional Court dated 04.12.1997 is without jurisdiction and prayed that the same be 

set aside. Learned counsel for the petitioner stated that the decree passed by the Trial Court 

in pre-emption suit on 25.06.1988 was not challenged by the respondents-legal heirs of the 

vendee in appeal. They withdrew the sale price deposited by the petitioner, therefore, 

respondents Nos. 1 to 5 were estopped by law and equity to challenge the same. Further 

stated that Section 35 of the Punjab Pre-emption Act, 1991 was made available only for 

revival of pre-emption suits which were dismissed during interregnum period, therefore, 

Section 35 of said Act was not available with the respondents-revision petitioners. 

5. On the other hand, learned counsel for the respondents stated that the 

revisional Court has exercised jurisdiction in order to remove the illegality committed by the 

Trial Court twice and revisional Court has not passed any order beyond its jurisdiction. 

Further that order has been passed in aid of justice and quashed the orders illegally passed, 

in order to save the parties from perpetuating the illegal orders and judgment and decree 

passed by the Trial Court.  

6. I have heard the learned counsel for the parties and have perused the record 

minutely. 

7. The admitted facts are that suit was filed on 20.02.1984 and no decree was 

passed in the suit till 31.07.1986 which is a target date in accordance with the judgment of 

the august Supreme Court of Pakistan reported as "PLD 1986 SC 360 (Sardar Ali and 

others v. Muhammad Ali)" that no decree was passed till 31.07.1986 and after that the suit 

was not dismissed, therefore, this case is of Section 34 the Punjab Pre-emption Act, 1991 

and not of Section 35 of said Act. Admittedly, no Talab has been mentioned in the plaint and 

also in the evidence. That no decree was passed before the target date. The case of the 

petitioner was not covered under sub-section (2) of Section 34 of the Punjab Pre-emption 

Act, 1991. 

8. The objection of learned counsel for the petitioner that review application 

was not competent before the Trial Court and the judgment-debtors were bound to challenge 

the judgment and decree in appeal. I do not agree with the contention of learned counsel for 

the petitioner because the powers of review have been given to the Court for these 
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eventualities it was the duty of the Court to apply the law applicable to a lis but it seems that 

not only the lawyers who were representing the parties before the Trial Court but the Trial 

Court was also ignorant of the law applicable at that time enunciated by the august Supreme 

Court of Pakistan. Needless to state that all the Courts in Pakistan are bound under the 

Constitution to follow the judgments and orders passed by the august Supreme Court of 

Pakistan, therefore, Trial Court was bound to obey the pronouncement of august Supreme 

Court which has been ignored while passing the judgment and decree in favour of petitioner-

plaintiff dated 25.06.1988. In these circumstances, the remedy of review petition was 

available with the respondents-judgment-debtors which they rightly filed. Furthermore, the 

Trial Court has not exercised jurisdiction vested in it by law. The revisional Court having 

powers to correct the errors in the judgments and orders of the subordinate Courts, whereas 

the revisional Court has rightly exercised jurisdiction vested in it under the law in order to 

save the parties from the illegal orders. 

9. The facts of the case are very peculiar and when it is proved on record that 

the judgment and decree passed by the Trial Court in pre-emption suit on 25.06.1988 which 

could not have been passed, was without jurisdiction, and nullity in the eyes of law, 

therefore, to set aside that decree the period of limitation cannot be hurdle in the way of 

correcting an erroneous order or decree. In such-like cases, the refusal to exercise 

jurisdiction on the basis of limitation will perpetuate the illegal orders. 

10. In the light of what has been discussed above, I see no illegality or infirmity 

in the judgment passed by the revisional Court rather the revisional powers have been 

rightly exercised in the aid of justice. Accordingly, this writ petition has no substance which 

is dismissed, leaving the parties to bear their own costs. 

Petition dismissed. 

 

2012 C.L.R. 80 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Saeed-ud-Din, etc. 

Versus 

Mst. Hafeez Begum, etc. 

Civil Revision No. 407 of 2004/BWP, decided on 10th October, 2011. 

CONCLUSION 

(1) One of co-sharers in possession is deemed to be in possession on behalf of all the co-

sharers, which is an answer to the point of limitation.  

(a) Colonization of Government Lands (Punjab) Act, (V of 1912)--- 

---S. 15---Relationship between purchaser and government---Deeming status---It does not 

mean that a purchaser till the time of final payment of amount to the government, is a tenant 

for all purposes.        (Para 7) 

(b) Co-sharer and Limitation--- 

---One of the co-sharers in possession is deemed to be in possession on behalf of all the co-

sharers, which is an answer to the point of limitation.    (Para 8) 

PURCHASE OF GOVERNMENT LAND --- (Deemed status) 

(c) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Colonization of Government Lands (Punjab) 
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Act, 1912, S. 15---Purchaser of government land---Deeming status---It does not mean that a 

purchaser till the time of final payment of amount to the government, is a tenant for all 

purposes---In instant case, status of propositus of parties at time of death, would not be of a 

tenant for determination of rights inter se parties because his status was that of purchaser as 

most of the instalments were paid in his life time---Point of limitation---Held: One of the 

co-sharers in possession is deemed to be in possession on behalf of all the co-sharers---

Petitioners/defendants were taking produce of land and if any payment was made to 

government, that would also be presumed to be made on behalf of all legal heirs of 

propositus---There were concurrent findings of fact against petitioners which could not be 

interfered with through revisional jurisdiction of High Court---Civil revision petition 

dismissed.        (Paras 8,9,10) 

[Under Colonization of Government Lands Act it cannot be deemed that a purchaser till 

time of final payment of amount to government, is a tenant for all purposes. High Court 

dismissed civil revision]. 

For the Petitioners: Bashir Ahmad Chaudhary, Advocate. 

For the Respondents Nos. 1 to 6: Ch. Muhammad Amjad Khan, Advocate. 

For the Respondents Nos. 7 & 8: Mian Kashif Saleem, Advocate. 

Date of hearing: 10th October, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioners have challenged 

the judgment and decree passed by the Addl. District Judge, Rahim Yar Khan dated 

29.05.2004, whereby the appeal filed by the petitioners was dismissed, and against the 

judgment and decree passed by the Civil Judge, Rahim Yar Khan dated 14.02.2004, 

whereby the suit filed by the respondents was decreed. 

2. The brief facts as leading to the Instant civil revision are that the respondents-

plaintiffs 05.12.1998 filed a suit for declaration stating therein that the father of the parties, 

namely, Lal Din son of Mian Mola Bakhsh was owner of lot No. 4 of land measuring 1800-

Kanals fully described in the head note of the plaint, by way of purchase in open auction on 

07.01.1941 from the Government of Bahawalpur. He died in the year 1945. At the time of 

death, his 05 sons and 05 daughters were alive. Further alleged in the plaint that in 

accordance with her right, she was entitled to get 120-Kanals out of the suit land. She 

challenged Patta-Malkiat sanctioned on 29.01.1952 and on the basis of that Patta-Malkiat, 

Mutation No. 32 sanctioned on 17.05.1956 in favour of sons of deceased. 

The defendants appeared and filed written statement. They denied from the 

assertions made in the plaint by the plaintiffs and stated that in accordance with Section 20-

A of the Colonization of Government Lands (Punjab) Act, 1912, the land was a grant and 

not the ownership at the time of death of Lal Din. Therefore, the grant was transferred in 

favour of the sons only. Further stated that the father of the parties agreed to transfer some 

land in favour of his brother, therefore, suit was stated to be incompetent. Many preliminary 

objections were also raised by the defendants. The Trial Court, from the divergent pleadings 

of the parties, framed necessary issues on 02.11.2000 and invited the parties to adduce their 

respective evidence. Both the parties produced their oral as well as documentary evidence in 

support of their versions. vide judgment and decree dated 14.02.2004 learned Trial Court 

decreed the suit. Feeling aggrieved thereby, the defendants preferred an appeal before the 
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first Appellate Court, who modified the decree of the Trial Court declaring that the 

propositus of the parties was owner of 1390-Kanals at the time of his death, therefore, the 

first Appellate Court declared that parties will get their share of inheritance from 1390-

Kanals and not from 1800-kanals. Hence, this civil revision. 

3. Learned counsel for the petitioners-defendants states that Lal Din had not 

paid the entire amount to the Government, therefore, full proprietary rights were not 

transferred in his favour and he was just a grantee; that the petitioners reported the matter to 

the Patwari showing all the legal heirs and the Patwari in accordance with the law prevailing 

at that time in State of Bahawalpur, sanctioned the mutation of inheritance in the year 1946; 

that the suit was not competent; that the suit was time-barred; that it is not a case of 

inheritance and that the petitioners have not concealed the facts from the revenue hierarchy 

and from this Court. It has been further stated that in the year 1948-49, the names of 

petitioners-defendants were incorporated in Jamabandi as tiller; that in accordance with 

Section 15 of the Colonization of Government Lands (Punjab) Act, till the time full payment 

is not made, the bidder of the land in open auction will be treated as a grantee and not an 

absolute owner. 

4. On the other hand, learned counsel for the respondents-plaintiffs states that 

admittedly at the time of order passed by the A.C dated 07.11.1946, none of the respondents 

was present; that even one of the respondents was married and was residing anywhere else, 

whereas admittedly the other respondents were minors at that time. Further that it is not 

mentioned in the order impugned that it has been passed under Section 20 of the 

Colonization of Government Lands (Punjab) Act, 1912. Learned counsel lastly contended 

that the land was purchased in open auction, therefore, the condition of tenancy does not 

apply to that land. There are concurrent findings of facts recorded by the Courts below. 

5. I have heard the learned counsel for the parties and have perused the record 

minutely with their able assistance.  

6. The main emphasis of learned counsel for the petitioners-defendants is that 

full payment of auctioned land was not made, therefore, under Section 15 of the 

Colonization of Government Lands (Punjab) Act, the propositus of parties was presumed to 

be the tenant of such land. I have seen that both the Courts below, in most of their 

discussion, have focused on the point presuming land in question to be of a tenancy, 

therefore, they have discussed the matter keeping in view the status of propositus of parties 

as a tenant, for determination of basic question between the parties. It is not denied that the 

propositus of parties was successful bidder in open auction for purchase of lot No. 4 

consisting of 1800-kanals from the Government of Bahawalpur. The question requires 

determination that whether the status of land will be a tenancy and the propositus a tenant 

till his death, admittedly full price of land was not paid, therefore, propositus of parties 

would be deemed to be a tenant for all purposes; it is not the case of petitioners-defendants 

that the family of parties was governed by customs in the matters of inheritance and further 

that in accordance with customs, the females of a family were excluded from the 

inheritance. Learned counsel for the petitioners has conceded that at the time of death of the 

father of the parties, they gave full information about all the legal heirs of the deceased to 

the revenue authority and therefore, the names of plaintiffs-respondents were also given to 

the revenue hierarchy. In view of these facts, it is not denied that the family of parties was 

governed by their personal law in the matters of inheritance. 
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7. In the above circumstances, in my view, so far application of Section 15 of 

the Colonization of Government Lands (Punjab) Act is concerned. It just relates to a 

relationship between purchaser and the Government which provides a deeming status. It 

does not mean that a purchaser till the time of final payment of amount to the Government, 

is a tenant for all purposes. For the application of conditions available in the Colony Act, he 

is deemed to be a tenant. In this eventuality, when his status is deemed to be a tenant against 

the Government, in my view, he is not actually a tenant. In case in hand, the status of 

propositus of the parties at the time of death, will not be of a tenant for determination of 

rights inter se the parties. His status is that of a purchaser. 

8. The argument of learned counsel for the petitioners that they made some 

payments which were due to the Government for the transfer of land, it can be safely said 

that those payments were made from the joint income. It is safely presumable that when the 

petitioners were in possession of suit land and they were taking benefits of the land, and now 

it is well-settled law that one of the co-sharer in possession is deemed to be in possession on 

behalf of all the co-sharer, which is answer to the point of limitation. Furthermore, it is not 

denied that the petitioners were taking the produce of land and if any payment is made to the 

Government, that will also be presumed to be made on behalf of all the legal heirs of the 

propositus. In view of this discussion, this Court is of the considered view that the 

propositus of parties was purchaser of the suit land at the time of death as most of the 

instalments were paid in his life- time and Section 20 of the Colonization of Government 

Lands (Punjab) Act is not applicable to the facts of this case. 

9. There are concurrent findings of facts against the petitioners which cannot be 

set aside while exercising jurisdiction under Section 115 of the C.P.C. when there is no 

defect therein. 

10. In the light of what has been discussed above, learned counsel for the petitioners 

failed to point out any illegality or infirmity in the impugned judgments and decrees passed 

by both the Courts below. Accordingly, the instant  civil revision being devoid of any 

substance is dismissed with no order as to costs. 

Civil revision petition dismissed. 

 

2012 C.L.R. 140 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Rashid Mehmood 

Versus 

Muhammad Din Lodhi 

 

Civil Revision No. 357-D of 2000/BWP, decided on 6th October, 2011. 

CONCLUSION 

(1) Extension of time for deposit of ‗Zar-e-Soem‖ is not permissible under the law 

beyond thirty days. 

PRE-EMPTION --- (Extension of time for Zar-e-Soem) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Punjab Pre-emption Act, 1991, S. 24---Suit for pre-emption---Deposit of 1/3rd of 

sale price---Trial Court dismissed suit for non-deposit of ―Zar-e-Soem‖---Subsequently, 
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Trial Court without notice to defendant allowed review petition---Appeal was accepted and 

suit stood dismissed---Civil revision---Validity---Pre-emptor is bound to deposit one-third 

amount of sale price of the property within a period of thirty days of suit---Day of filing of 

suit shall be included in the period of thirty days---There was no mention that plaintiff-

petitioner had sought permission or filed application for deposit of one-third of sale price of 

property on that date---Trial Court in no way had jurisdiction to allow review petition---

Allowing review petition, in other words, was extension of time for deposit of Zar-e-Soem 

which is not permissible under law beyond thirty days---Appellate Court below had taken 

right view and rightly accepted appeal---Even otherwise, no time and place of ‗Talb-e-

Muwathibat‘ had been mentioned in plaint---Civil revision petition dismissed. 

(Paras 6,7,8) 

[Trial Court has no power to extend time for deposit of ―Zar-e-Soem‖ beyond 30 days. Civil 

revision was dismissed]. 

For the Petitioner: Malik Abdul Ghafoor Awan, Advocate. 

For the Respondent: Saeed Sami Khan, Advocate. 

Date of hearing: 6th October, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioner has challenged the 

judgment and decree dated 18.5.2000 passed by learned District Judge, Bahawalpur 

accepting the appeal filed by the defendant- respondent and setting aside the order dated 

4.2.1999 passed by learned Civil Judge, Bahawalpur allowing the review petition of the 

plaintiff-petitioner and setting aside judgment and decree dated 11.1.1999 whereby the suit 

filed by the plaintiff-petitioner for pre-emption was dismissed for non-deposit of ―Zar-e-

Soem‖. 

2. Brief facts of the case are that on 12.12.1998 the plaintiff-petitioner filed suit 

for pre-emption. The learned Trial Court entertained the suit on the said date and fixed the 

next date as 11.1.1999 for service of the defendant through summons and also ordered that 

one-third of sale price of the property be paid till the next date of hearing. On the next date 

of hearing i.e. 11.1.1999, vide judgment and decree of the same date the learned Trial Court 

dismissed the suit for non-deposit of "Zar-e-Soem". The petitioner-plaintiff on 1.2.1999 filed 

a review petition before the learned Trial Court. The learned Trial Court, without giving 

notice to the defendant, allowed the review petition on 4.2.1999 and set aside the judgment 

and decree passed by it on 11.1.1999. The respondent-defendant filed appeal before learned 

District Judge, Bahawalpur who vide judgment and decree dated 18.5.2000 accepted the 

appeal. Hence this civil revision. 

3. Learned counsel for the petitioner states that 11.1.1999 was 30th day for 

deposit of ―Zar-e-Soem‖, therefore, the learned Trial Court wrongly dismissed the suit. 

Further states that the review petition was rightly accepted and the judgment and decree 

passed by the learned Appellate Court is against law and prayed for acceptance of the 

revision petition. 

4. Learned counsel for the respondent states that the suit was rightly dismissed 

by the learned Trial Court and order passed in review petition was without jurisdiction and 

that the judgment and decree of the learned Appellate Court is in accordance with law. 
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5. I have heard the arguments of learned counsel for the parties and perused the 

record. 

6. Under Section 24 of the Punjab Pre-emption Act, 1991 the pre-emptor is 

bound to deposit one third amount of sale price of the property within a period of thirty days 

of the filing of the suit. Learned counsel for the petitioner states that day of filing of suit will 

be excluded. I do not agree with the learned counsel on this point. The day of filing of suit 

shall be included in the period of thirty days as is evident from the language of Section 24 of 

afore-mentioned Act, which reads as under:--- 

"24. Plaintiff to deposit sale price of the property.-- (1) --------------------------------------

------------------------------------------------------------------------------------- 

  Provided that such period shall not extend beyond thirty days of the filing of the 

suit:" 

7. When the suit was dismissed for non-compliance of the Court's order, even in 

the Court order dated 11.1.1999 there is no mention that the plaintiff-petitioner had sought 

permission or filed any application for deposit of one-third of the sale price of the property 

on that day. The review petition was filed after twenty days of the dismissal of the suit. 

Therefore, the learned Trial Court, in no way, has the jurisdiction to allow the review 

petition. Allowing the review petition, in other words, in extension of time for deposit of 

"Zar-e-Soem" which is not permissible under the law beyond thirty days. The learned 

Appellate Court has taken the right view and rightly accepted the appeal. 

8. Further I have noticed that even in the plaint, certified copy of which is available on 

the record, no time  and place of "Talab-e-Muwathibat" has been mentioned. The pleading 

of time and place of "Talab-e-Muwathibat", without mentioning it in the plaint, cannot be 

established through evidence. 

 8. In this view of the matter, there is no substance in this civil revision. The 

same is dismissed. The parties are left to bear their own costs. 

Civil revision petition dismissed. 

 

2012 C.L.R. 602 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Muhammad Sadiq and 13 others 

Versus 

Additional District Judge, Bahawalpur and 7 others 

 

Writ Petition No. 3615 of 2004, decided on 18th January, 2012. 

CONCLUSION 

(1) Till the time a Court reaches to a conclusion that a person is intentionally avoiding 

service of summons or through ordinary mode service of summons is not possible 

only then substituted service can be ordered. 

(a) Civil Procedure Code (V of 1908)--- 

---O. V, R. 20---Substituted service---Mode---Held: Till the time a Court reaches to a 

conclusion that a person is intentionally avoiding from service of summons or through 

ordinary mode service of summons is not possible only the substituted service can be 

ordered that too after full care and caution.      (Para 6) 
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SETTING ASIDE EX PARTE DECREE --- (Substituted service) 

(b) Constitution of Pakistan (1973)--- 

---Art. 199---Specific Relief Act, 1877, S. 27(b)---Civil Procedure Code, 1908, O. V, R. 20--

-Setting aside ex parte decree for specific performance of agreement to sell---It was pleaded 

that without observing legal formalities substituted service was ordered for which Trial 

Court was not competent and that neither respondents/defendants nor original owner were 

ever served in suit---Trial Court accepted such application which determination was upheld 

in revision petition---Constitution petition in High Court---Validity---Before order for 

substituted service, defendants were never served through ordinary mode or it was not on 

record that they ever avoided from service of summons---Till the time a Court reaches to a 

conclusion that a person is intentionally avoiding from service of summons or through 

ordinary mode service of summons is not possible only then substituted service can be 

ordered that too after full care and caution---One should not be condemned unheard---

Petitioner failed to show any jurisdictional defect in impugned orders passed by Courts 

below---Writ petition dismissed.     (Paras 6,7) 

Key Terms:- Substituted service.  

[Service on defendants/respondents through publication was not according to law. Ex parte 

specific performance decree was correctly set aside. High Court dismissed writ petition]. 

For the Petitioner: Muhammad Naveed Farhan, Advocate. 

For the Respondents: Mrs. Samina Qureshi, Advocate. 

Date of hearing: 18th January, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- This writ petition has been filed against the order of Addl. 

District Judge, Bahawalnagar dated 01.10.2004, whereby revision petition filed by the 

petitioners was dismissed and order dated 21.02.2002 passed by the Civil Judge, 

Bahawalnagar, whereby an application for setting aside ex parte decree filed by the 

respondents was accepted. 

2. Brief facts of this case are that one Niaz Ahmad on 18.03.1987 filed a suit for 

specific performance on the basis of agreement to sell dated 04.02.1986 against respondents 

Nos. 7 and 8 (original owners) and respondents Nos. 3 to 6 (subsequent purchasers). The 

suit was ex parte decreed on 28.10.1987 and after ex parte decree, the petitioners 

Muhammad Sadiq, etc. purchased the suit property. Further facts as submitted by learned 

counsel for the petitioners are that after impugned agreement, the owners further transferred 

the suit property in favour of defendants Nos. 3 to 6 through mutation of sale No. 16 

sanctioned on 20.03.1986. On 27.12.1993 the application was filed by Ahmad Yar, etc. on 

the ground that neither they nor the original owners were ever served in the suit, therefore, 

ex parte proceedings and ex parte decree is absolutely against the facts and law. The decree-

holders and Muhammad Sadiq, etc. contested that application. The Trial Court vide order 

dated 21.02.2002, accepted the application and set aside ex parte decree and restored the 

suit. Aggrieved by that order, the petitioners filed revision petition before the District Judge, 

Bahawalnagar, which was finally heard and decided by the Addl. District Judge, 

Bahawalnagar vide order dated 01.10.2004 and the same was dismissed. Hence, this writ 

petition. 
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3. Learned counsel for the petitioners states that the Courts below have not 

properly appreciated the evidence available on the record; that the application for setting 

aside ex parte decree was filed long after the prescribed period of limitation, therefore, it 

was not maintainable. Further states that both the Courts below fell in error while accepting 

the application for setting aside ex parte decree and dismissing the revision petition filed by 

the petitioners. 

4. On the other hand, learned counsel for the respondents relying upon "PLD 

1985 Supreme Court 131 Noor Muhammad v. Sarwar Khan and 2 others" states that writ 

petition is not competent against the impugned orders passed by both the Courts below, as 

the Courts below have exercised jurisdiction vested in them by law. Further states that it is 

clear cut evidence available on the record that without observing the legal formalities 

substituted service was ordered, which the Trial Court was not competent to order for the 

substituted service, till the time Court was satisfied that the service of defendants is not 

possible through ordinary mode or the defendants are intentionally avoiding from service. 

Learned counsel for the respondents referred the findings of Courts below that the Process 

Server reported that at the given address which is incomplete, the defendants are not 

available, therefore, a complete address is required. Further states that even after that all the 

alleged summons and notices were sent on the same address and no new address or complete 

address was given. Lastly states that application for setting aside ex parte decree has been 

filed just after the knowledge of ex parte decree, therefore, it was within the limitation 

prescribed by law. 

5. I have heard the arguments of learned counsel for the parties at full length 

and also gone through the record with their able assistance. 

6. No doubt, while exercising the Constitutional jurisdiction the factual controversy 

cannot be gone into and new interpretation of evidence other than the interpretation Courts 

below have already interpreted, is not permissible. There is clear cut evidence available on 

the file that before the order for substituted service, the defendants were never served 

through ordinary mode or it is not on the record that they ever avoided from service of 

summons. From the record it is clear that for affixation of copy of summon at the 

conspicuous part of house and thereafter publication in the Press has been ordered in clear 

violation of the conditions prescribed under Order 5, Rule 20 of the C.P.C. Till the time a 

Court reaches to a conclusion that a person is intentionally avoiding from service of 

summons or through ordinary mode service of summons is not possible only then substituted 

service can be ordered, that too after full care and caution. It is a fundamental principle that 

one should not be condemned unheard. Both the Courts below reached to a  right conclusion 

by scanning the evidence on record while setting aside the ex parte decree. Learned counsel 

for the petitioners failed to show any jurisdictional defect in the orders passed by the Courts 

below impugned in this writ petition. 

7. In the light of case-law cited supra by learned counsel for the respondents, no 

case of interference by this Court while exercising jurisdiction under Article 199 of the 

Constitution of Islamic Republic of Pakistan, 1973, has been made out. In this view of the 

matter, I see no illegality or infirmity or jurisdictional defect in the impugned orders passed 

by the Courts below. Resultantly, this writ petition having no merits is dismissed with costs. 

Petition dismissed. 
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2012 C.L.R. 614 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Abdul Majeed 

Versus 

Liaqat Ali, etc. 

 

Civil Revision No. 189 of 1999, decided on 11th January, 2012. 

Civil Procedure Code (V of 1908)--- 

---S. 115---Civil revision petition in High Court---Maintainability issue---Point of 

limitation---Compromise statements were recorded on request of parties which bore their 

signatures and thumb-impression as well as signature of respective counsel---Matter pending 

between parties was decided accordingly---Review petition was filed after a delay of more 

than  7 months without any plausible explanation and pleadings whereof were against 

judicial record without any proof---Held: Petitioner failed to make out a case for 

interference by High Court in its revisional jurisdiction---Civil Revision petition dismissed. 

(Para 7) 

[Appeal was decided on basis of compromise statements. Petitioner filed a review after a 

period of 7 months which was dismissed. High Court dismissed civil revision being not 

maintainable]. 

For the Petitioner: Ahmad Mansoor Chishti, Advocate. 

For the Respondents: Ch. Muhammad Amjad Khan, Advocate. 

Date of hearing: 11th January, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the orders dated 27.03.1998 and 

17.04.1999 passed by the Addl. District Judge, Rahim Yar Khan, have been challenged. 

2. Briefly, the facts of this case are that an appeal filed by the petitioner against 

refusal to grant a stay order in a proceeding filed by the petitioner for declaring him 

insolvent, was pending before the Addl. District Judge, wherein on 27.03.1998 the parties 

got recorded their statements and requested the Court on the same day to pass an order in 

accordance with their compromise statements. The Court decided the matter pending 

between the parties according to their statements on the same day i.e. 27.03.1998. The 

petitioner after a period of more than 07 months of passing of the said order, opted to file a 

review petition pleading the story in contradiction to the judicial record and his previous 

statement recorded in the Court. This review petition was dismissed vide order dated 

17.04.1999. Hence, this civil revision.  

3. Learned counsel for the petitioner wanted to argue the case on the ground that 

originally the petition was for declaring him as insolvent, therefore, compromise could not 

have been recorded, and further argued on the basis of facts narrated by the petitioner in his 

review petition. 

4. On the other hand, learned counsel for respondent No. 1 has supported the 

impugned orders passed by the Addl. District Judge. 

5. I have heard the learned counsel for the parties at full length and have 

perused the record with their able assistance. 
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 6. When confronted with the learned counsel for the petitioner that how this 

civil revision is competent against the order passed by the A.D.J., whereas the petitioner 

himself entered into a compromise and comprome statements were recorded on his own 

request, and that he  opted to file a review petition after a period of limitation i.e. more than 

07 months. Learned counsel for the petitioner failed to point out that the Court was having 

no jurisdiction so vested in it by law to decide the lis, or has exercised the jurisdiction 

illegally or with material illegality, and learned counsel also failed to satisfactorily respond 

to the queries ibid. 

7. I have noticed that the compromise statements were recorded on the request 

of parties which bear their signatures and thumb impressions as well as signatures of their 

counsel. Moreover, the review petition was filed after a delay of more than 07 months 

without any plausible explanation and the pleadings whereof are against the judicial record 

without any proof. In this eventuality, learned counsel for the petitioner failed to make out a 

case of interference by this Court while exercising the revisional jurisdiction. 

 In this view of the matter, I see so force in this civil revision, which is dismissed with 

costs. 

Civil revision petition dismissed. 

 

2012 C.L.R. 616 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Abdul Hafeez 

Versus 

Mst. Rashida Bibi and another 

 

Civil Revision No. 494 of 1998, decided on 12th January, 2012. 

AGREEMENT TO SELL --- (Act of agent) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 12---Contract Act, 1872---Agreement to sell---It 

was alleged in plaint that plaintiff entered into agreement to sell with regard to suit land 

through attorney of the owner lady---Trial Court dismissed suit---Appellate Court below, 

however, partially allowed appeal and a decree for earnest money was passed---Misuse of 

power by attorney---Appreciation of evidence---Respondent/defendant/original owner never 

challenged impugned power-of-attorney and even she had not filed any suit to challenge 

impugned agreement to sell in favour of petitioner-plaintiff---Plaintiff had produced 

voluminous evidence to prove agreement to sell, its date of execution and payment of 

money---If agent had committed any fraud with his principal, which gave the principal a 

cause of action to sue against agent---Petitioner-plaintiff was entitled to a decree for specific 

performance of agreement to sell---Courts below fell in error while ignoring evidence 

adduced, by petitioner-plaintiff and even ignored admission made through written statement-

--Civil revision petition allowed.     (Paras 6,7,8) 

[if the agent/attorney had defrauded the principal, the latter could have a cause of action 

against his agent. Courts below incorrectly dismissed specific performance suit. High Court 

allowed civil revision]. 

For the Petitioner: Ch. Muhammad Amjad Khan, Advocate. 
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For the Respondents: Muhammad Aslam Khan Dhukar, Advocate. 

Date of hearing: 12th January, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioner has prayed for 

modification of decree dated 27.11.1998 passed by the Addl. District Judge, Rahim Yar 

Khan, whereby the relief for specific enforcement of contract was refused and a decree for 

earnest money was passed in his favour and the judgment and decree dated 28.03.1996 

passed by the Civil Judge, 1st Class, Sadiq Abad, whereby suit filed by the petitioner was 

dismissed. 

2. Briefly, the facts as leading to this civil revision are that petitioner-plaintiff 

filed a suit for specific performance on 02.10.1988 on the basis of agreement to sell dated 

29.08.1986 of suit land measuring 04-kanals fully described in the head note of plaint. It was 

alleged in the plaint that the plaintiff entered into an agreement to sell with regard to the suit 

land owned by Mst. Rashida Bibi (defendant No. 1) through Khalid Mehmood (defendant 

No. 2), her attorney and nephew as well. 

The defendants were summoned. Defendant No. 1 contested the suit by filing written 

statement, whereas defendant No. 2, Khalid Mehmood, filed consenting written statement. 

Out of the divergent pleadings of the parties, Trial Court framed the issues and invited the 

parties to adduce their respective evidence. Both the parties produced their oral as well as 

documentary evidence. After the close of trial, vide judgment and decree dated 28.03.1996 

the Trial Court dismissed the suit. Feeling aggrieved thereby, petitioner-plaintiff preferred 

an appeal before the first Appellate Court, which was partially allowed vide judgment and 

decree dated 27.11.1998, on the basis that defendant No. 2 has admitted the agreement and 

receipt of Rs. 70000/- therefore, a decree for money of Rs. 70000/- was granted against 

defendant No. 2 with an interest of 10% from the date of receipt till the date of decree and 

on this aggregate sum, at the same rate till the date of its recovery. Hence, this civil revision 

by the petitioner-plaintiff. 

3. Learned counsel for the petitioner states that defendant No. 1 has not denied 

that at the time of execution of impugned agreement to sell, defendant No. 2 was her 

attorney; that she has also not denied that defendant No. 2 was having authority to enter into 

an agreement to sell of suit property; that only defence put forth by defendant No. 1 in her 

written statement was that she and her two other sisters, one of whom was real mother of 

defendant No. 2, wanted to give him power of attorney with regard to 10-Marlas of land 

only but defendant No. 2 got recorded in power of attorney the suit land and land situated in 

Mandi Sadiq Abad, due to the illiteracy and simplicity of defendant No. 1. Learned counsel 

for the petitioner further states that the petitioner has fully proved the agreement to sell and 

receipt, even the same was admitted by defendant No. 2; that power of attorney on the basis 

of which defendant No. 2 entered into an agreement with plaintiff, was got cancelled by 

defendant No. 1 on 23.09.1986; that the valid agreement was in favour of plaintiff. It has 

been further argued that the petitioner plaintiff has produced as many as four witnesses and 

he also appeared in the witness-box and succeeded to prove the agreement and receipt. 

Further contends that if there was any misuse of authority by the agent, the Principal can sue 

to the agent for that misuse of authority. Lastly states that defendant No. 2 also sold the 

other property owned by defendant No. 1 through registered sale-deeds Ex.P-5 and Ex.P-6 
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on the basis of same power-of-attorney against these sale, defendant No. 1 filed suits and 

afterwards those suits were withdrawn and admitted that sale to be competent.  

4. On the other hand, learned counsel for respondent No. 1/defendant No. 1 

states that power-of-attorney should have been a general power-of-attorney; that plaintiff 

was bound to prove the valid power-of-attorney; that respondent/defendant No. 1 is a Parda-

Nasheen lady, therefore, special care and caution was required before entering into the 

agreement to sell with regard to her land. Lastly contends that grant of a decree of specific 

performance is a discretionary relief with the Court and the Courts below have rightly 

exercised jurisdiction vested in them by law. 

5. I have heard the learned counsel for the parties at full length and have 

perused the record with their able assistance.  

6. It is admitted on record through written statement filed by defendant No. 1 

that defendant No. 2 was her attorney with regard to the suit property and the said power-of-

attorney was got cancelled after coming into existence of the impugned agreement to sell. It 

is also evident from the record that respondent No. 1/defendant No. 1 never challenged the 

impugned power-of-attorney and even she has not filed any suit in order to challenge the 

impugned agreement to sell in favour of petitioner-plaintiff. Furthermore, plaintiff has 

produced voluminous evidence to prove the agreement to sell, its date of execution and 

payment of money. The only question involved in this litigation is that if the agent has 

committed any fraud with his Principal, which gives the Principal a cause of action to sue 

against the agent. The petitioner-plaintiff was required to take care before entering into 

agreement to sell, as to whether defendant No. 2 is validly constituted attorney and whether 

he has right under the power-of-attorney to sale out the property in dispute. The answer of 

both these questions on the basis of voluminous evidence available on record and indirect 

admission of defendant No. 1 is that, defendant No. 2 was valid attorney of defendant No. 1 

and he was having authority to enter into agreement to sell or sale out the suit property. The 

objections raised by learned counsel for respondent/defendant No. 1 are of academic nature 

having no weight in the circumstances of the case. 

7. The petitioner-plaintiff was entitled to a decree for specific performance of 

agreement to sell. The refusal by both the Courts below is against law. The Courts below fell 

in error while ignoring the voluminous evidence adduced by the petitioner-plaintiff and even 

ignored the admission made through written statement and in her own statement as she 

appeared as D.W-1 as her own witness. 

 8. In the light of what has been discussed above, this civil revision is allowed. 

The findings recorded by the first Appellate Court are modified and suit for specific 

performance of agreement to sell filed by the petitioner-plaintiff is decreed with costs. He is 

directed to deposit remaining amount of Rs. 10000/- in Court within a period of one month 

from today, if not already deposited, otherwise this civil revision will be presumed to have 

been dismissed. 

Civil revision petition allowed. 
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2012 C.L.R. 638 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Muhammad Majeed, etc. 

Versus 

Muhammad Ramzan 

 

Civil Revision No. 58-D of 2002/BWP, decided on 18th January, 2012. 

PRE-EMPTION --- (Jumping demand) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Punjab Pre-emption Act, 1991, S. 13---Suit for pre-emption---Issue of Talb-i-

Muwathibat---Pre-requisites---Appreciation of evidence---Validity---Time, date and place 

were not mentioned in plaint, therefore, plaintiff could not prove jumping demand---Courts 

below fell in error while passing impugned judgments/decree---High Court dismissed suit---

Civil revision petition allowed.      (Para 6) 

Ref. 2009 SCMR 630. 

[Time, date and place were not mentioned in plaint, therefore, Talb-i-Muwathibat could not 

be proved. Courts below wrongly passed impugned pre-emption decree. Civil revision 

dismissed]. 

For the Petitioners: Aamir Aqeel Ansari and Abdul Khaliq Sadozai, Advocates. 

For the Respondent: Ch. Javid Hussain, Advocate. 

Date of hearing: 18th January, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the petitioners-defendants have 

challenged the judgment and decree dated 5.1.2002 passed by the Additional District Judge, 

Bahawalnagar whereby appeal filed by the petitioners-defendants was dismissed against the 

judgment and decree dated 27.9.2000 whereby suit for pre-emption filed by the respondent-

plaintiff was decreed. 

2. Brief facts of the case are that the respondent- plaintiff filed a suit to pre-

empt the sale in favour of the defendants-petitioners through Mutation No. 296 sanctioned 

on 30.6.1994. The suit was filed on 26.10.1994. The written statement was filed. After 

framing of issues the learned Trial Court invited the parties to produce their respective 

evidence. Both the parties produced their oral as well documentary evidence. Vide the 

judgment and decree dated 27.9.2000 the learned Trial Court decreed the suit. An appeal 

was filed which was dismissed on 5.1.2002 by the learned Additional District Judge, hence 

this civil revision. 

3. Learned counsel for the petitioners-defendants relying upon Haq Nawaz v. 

Muhammad Kabir (2009 SCMR 630) contends that plaintiff-respondent has not pleaded in 

the plaint, the place and time of knowledge of impugned sale and also the making of Talb-e-

Muwathibat and further states that even in the alleged notice of Talb-e-Ishhad the place and 

time of knowledge of impugned sale as well as making of Talb-e-Muwathibat have not been 

mentioned. 
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4. On the other hand, learned counsel for the respondent states that matter 

relates to the year 1994 and evidence was also recorded at that time, therefore at that time 

the law declared by the august Supreme Court was not in the field.  

5. I have heard the argument advanced by the learned counsel for the parties and 

have examined the record with their able assistance. 

6. No doubt for filing a suit to pre-empt the sale, the pre-requisite is that the 

plaintiff must plead in his plaint and mention in his notice the date, time and place of 

knowledge of impugned sale and then also the jumping demand in presence of witnesses in 

accordance with Section 13 of the Punjab Pre-emption Act, 1991, the time, date and place 

are not mentioned, the plaintiff cannot prove the jumping demand. In this view of the matter 

the reason advance by the learned counsel for the respondent plaintiff is not sustainable. 

Learned counsel for the respondent-plaintiff is unable to rebut the contentions and the case-

law cited by the learned counsel for the petitioners. Both the Courts below fell in error while 

recording findings on issue No. 2 against the settled law by the august Supreme Court of 

Pakistan" therefore, findings recorded by both the Courts below are contrary to law. 

In the light of what has been discussed above, this civil revision is allowed and the 

findings recorded by both the Courts below on issue No. 2 with regard to Talbs are set aside. 

Resultantly, the judgments and decrees of both the Courts below are set aside. The suit shall 

stand dismissed. 

Civil revision petition allowed. 

 

2012 C.L.R. 710 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Riaz Hussain 

Versus 

Additional District Judge, Rahimyar Khan and 3 others 

 

Writ Petition No. 101 of 2010/BWP, decided on 15th November, 2011. 

CONCLUSION 

(1) While invoking jurisdiction of High Court under Article 199 of the Constitution, 

petitioner is bound to show any jurisdictional defect in judgment/decree passed by 

Family Courts below. 

 

(a) W.P. Family Courts Act (XXXV of 1964)--- 

---Muslim Family Laws Ordinance, 1961---Civil Procedure Code, 1908, Ss. 10, 11---Family 

suit---Point of res judicata---Held: Previous suit filed by plaintiff was not decided on 

merits---Therefore filing of fresh suit was not a bar.    (Para 7) 

 

(b) Constitution of Pakistan (1973)--- 

---Art. 199---Exercise of Constitutional jurisdiction of High Court---Scope---The 

Constitutional jurisdiction cannot be exercised as a matter of routine or like a right of appeal 

of the party.         (Para 6) 
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MAINTENANCE ALLOWANCE---(Exercise of Constitutional jurisdiction of High 

Court) 

(c) Constitution of Pakistan (1973)--- 

---Art. 199---Muslim Family Laws Ordinance, 1961---Suit for maintenance allowance---

Appellate Court below enhanced maintenance allowance of minor plaintiff from Rs. 1,000/- 

to Rs. 2,000/- p.m. alongwith 10% annual increase---Impugned judgment/decree---Exercise 

of Constitutional jurisdiction of High Court---Held: Fresh interpretation of evidence of 

parties, oral as well as documentary, was not permissible---In instant case, petitioner failed 

to show any jurisdictional defect in exercise of jurisdiction by Courts below---Writ petition 

dismissed.        (Paras 6,7) 

[Previous family suit was not decided on merits, therefore, filing of fresh suit was not a bar]. 

For the Petitioner: Sardar Mahmood Iqbal Khakwani, Advocate. 

For the Respondents Nos. 3 and 4: Syed Majeed Hassan Zaidi, Advocate. 

Date of hearing: 15th November, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. ---  Through this Constitutional petition, the petitioner has 

impugned the judgment and decree passed by the Additional District Judge, Rahim Yar 

Khan, dated 16.11.2009 in family appeals, whereby the appeal filed by the petitioner-

defendant was dismissed and appeal filed by respondents-plaintiffs was partially accepted, 

by way of which, maintenance allowance of minor plaintiff was enhanced from Rs. 1,000/- 

to Rs. 2,000/- per month alongwith 10% annual increase, and the judgment and decree 

passed by the Judge Family Court, Rahim Yar Khan, dated 9.4.2009, whereby suit of the 

respondents-plaintiffs for maintenance allowance and dower was decreed. 

 2. The facts are that on 19.4.2008 respondents Nos. 3 and 4-plaintiffs filed a suit 

for maintenance allowance and plaintiff No. 1 prayed for the decree of dower amounting to 

Rs. 19,00,000/-. The petitioner-defendant appeared and contested the suit by raising he 

preliminary objections through written statement. From the divergent pleadings of the 

parties, the Trial Court framed necessary issues and invited the parties to produce their 

evidence. Both the parties adduced their respective evidence oral as well as documentary. 

Vide judgment and decree dated 9.4.2009 the Trial Court decreed the suit in the following 

terms:-- 

―The maintenance allowance of plaintiff No. 2 (minor daughter) was granted at the rate of 

Rs. 1,000/- per month. The suit for dower amounting to Rs. 19,00,000/- was partially 

decreed upto Rs. 16,00,000/- in favour of plaintiff No. 1.‖ 

Both the parties preferred appeals before the first Appellate Court. Vide judgment and 

decree dated 16.11.2009 passed by the first Appellate Court, the appeal filed by he 

petitioner-defendant was dismissed, whereas the appeal filed by the respondents-plaintiffs 

was accepted to the extent of plaintiff No. 2 (minor daughter) the maintenance allowance 

granted by the Trial Court was enhanced from Rs. 1,000/- to Rs. 2,000/- per month with 

10% annual increase and to the extent of other prayer, the appeal was dismissed. Hence, this 

writ petition. 

 3. Learned counsel for the petitioner-defendant has tried to make out a case on 

the basis of interpretation of oral evidence of the parties and the fresh interpretation of said 

evidence. 
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 4. On the other hand, learned counsel for the respondents-plaintiffs supported 

the judgments and decrees passed by both the Courts below and stated that the defence taken 

by the petitioner-defendant was absolutely wrong and that the documentary evidence cannot 

be thrown away by accepting the oral evidence in the light of Article 104 of Qanun-e-

Shahadat Order, 1984. 

 5. I have heard the learned counsel for the parties at full length and also gone 

through the record with their able assistance. 

 6. The learned counsel for the petitioner has tried to make out the case on the 

basis of referring the details of evidence. I am afraid that while exercising jurisdiction under 

Article 199 of the Constitution of Islamic Republic of Pakistan, 1973, this Court cannot 

enter into the interpretation of the evidence of parties oral as well as documentary. To make 

out a case of interference by this Court while exercising jurisdiction under the ibid Article, 

the petitioner is bound to show any jurisdictional defect in the judgments and decrees passed 

by the Courts below. The Constitutional jurisdiction cannot be exercised as a matter of 

routine or like a right of appeal of the party. If it is exercised like right of appeal, it will be 

against the intention of legislature which has not given right of appeal in the statute before 

this Court. It will be to circumvent the intention of legislature if it is exercised like appellate 

jurisdiction, when the right of appeal is intentionally not given in any legislation, before this 

Court. It has some significance that the matters be resolved in the Trial Court as well as one 

right of appeal has been given to the looser party. In case in hand, learned counsel for the 

petitioner failed to show any jurisdictional defect in the exercise of jurisdiction by the 

Courts below. The fresh interpretation of evidence of the parties, oral as well as 

documentary, is not permissible. 

 7. Moreover, the previous suit filed by the plaintiffs was not decided on merits 

and that only Sections 10 and 11 of the CPC are applicable in the family suits. Therefore, 

filing of fresh suit was not a bar. The Ex.P-3 which shows that the alleged Nikahnama 

produced by the defendant as Ex.D-1 is forged one. The Ex.P-1 was a certified copy of 

Nikahnama produced by the plaintiff which was duly attested by the Secretary, Union 

Council and the witnesses of marriage mentioned in column No. 11 of Ex.P-1 are admittedly 

the friends of petitioner-defendant. He has relations with these witnesses for a period of 

about 15 years. There is no reason with the plaintiff No. 1 to mention the full particulars as 

well as I.D. card numbers of these witnesses in Ex.P-1 who are admittedly the friends of 

petitioner-defendant for preparing a forged document in her favour. In these circumstances, 

the petitioner-defendant failed to make out a case of interference by this Court while 

exercising jurisdiction under Article 199 of the Constitution of Islamic Republic of Pakistan, 

1973. Resultantly, the Constitutional petition being devoid of any force is dismissed with 

costs.         Petition dismissed. 
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2012 C.L.R. 715 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Ghulam Rasool 

Versus 

Additional District Judge, Rahim Yar Khan and 4 others 

 

Civil Revision No. 594 of 2001/BWP and Writ Petition No. 3298 of 2004, decided on 14th 

November, 2011. 

CONCLUSION 

(1) If any entry is not a threat to a right of a person, that person is not bound to challenge 

the entry or document when he is in possession of the property in question and the 

defence of limitation taken by the plaintiff is not automatic bar against the plaintiff. 

 

(a) Document of transfer, challenge to--- 

---Suit---Point of limitation---Held: When a person is in possession of the suit property, the 

entry in the revenue record or any other transferred document while the plaintiff alleges to 

be the result of fraud, in that eventuality the defence of limitation taken by the defendant is 

not automatically bar against the plaintiff---The matter of limitation is a mixed question of 

fact and law until it is proved through the evidence by the defendant that the transaction was 

in the knowledge of the plaintiff, that bar of limitation cannot be used against the plaintiff 

when he is in possession of the suit property as cause of action to the plaintiff arose when 

any entry in the revenue record or any other document challenging the title of the plaintiff 

comes to his knowledge---If any entry is not a threat to a right of a person, that person is not 

bound to challenge that entry or document when he is in possession of the property in 

question.         (Para 6) 

 

DECLARATION OF TITLE---(Limitation) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Impugned general power-of-attorney---Suit for 

declaration of title---Point of limitation---Held: Matter of limitation is a mixed question of 

fact and law until it is proved through the evidence by the defendant that the transaction was 

in the knowledge of the plaintiff that bar of limitation cannot be used against the plaintiff, 

when he is in possession of the suit property as cause of action arose to the plaintiff when 

any entry in the revenue record or any other document challenging the title of the plaintiff 

comes to his knowledge---In instant case, the plaintiffs were in possession of suit property, 

therefore, their suit could not be said to be time-barred when defendant had not proved said 

mixed question of fact and law---Moreover, complete evidence of parties had not been 

appended with instant civil revision petition---It was a fatal defect in way of petitioner---

Petitioner/defendant failed to show any defect in impugned appealable judgment/decree---

Civil revision petition dismissed.     (Paras 6,7,8) 

[Plaintiff-respondent was in possession of suit land, therefore, point of limitation was not an 

automatic bar for suit for declaratory to challenge impugned general power-of-attorney. 

Appellate Court below had rightly dismissed suit. Civil revision petition was dismissed]. 

For the Petitioner: Raja Muhammad Sohail Iftikhar, Advocate. 
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For the Respondents: Naveed Khalil Chaudhary, Asstt. A.G, Muhammad Afzal Baig 

and Fazal-ul-Mabood Chughtai, Advocates. 

Dates of hearing: 27th September and 14th November, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. ---  By this single judgment I intend to dispose of the above-

captioned civil revision and writ petition. Through the civil revision, the petitioner has 

challenged the judgment and decree passed by the Additional District Judge, Rahim Yar 

Khan, dated 2.5.2001, whereby the appeal filed by the respondents-plaintiffs was accepted 

and judgment and decree passed by the Civil Judge, Rahim Yar Khan, dated 9.10.2000 

dismissing the suit, was set aside. 

  

2. Briefly, the facts as leading to the civil revision are that the plaintiffs Arib s/o Shah 

Muhammad and Nawaz s/o Lakha filed a suit for declaration on 1.12.1985 alleging therein 

that they are owner in possession of suit property mentioned in the suit and alleged general 

power-of-attorney registered on 1.5.1965 bearing No. 83 and the alleged sale-deeds Nos. 

1226 registered on 1.8.1985 and 1201 registered on 28.7.1985, are illegal and have no effect 

upon the rights of plaintiffs. The plaintiffs also prayed for the declaration of the title. The 

suit was contested by the defendants by filing written statement. The Trial Court after 

framing of issues, invited the parties to produce their evidence. Both the parties adduced 

their respective evidence in order to prove their version. The Trial Court vide judgment and 

decree dated 9.10.2000 dismissed the suit. The plaintiffs filed an appeal which was accepted 

on 2.5.2001 by the first Appellate Court and judgment and decree of the Trial Court was set 

aside. Hence, this civil revision. 

  

3. Learned counsel for the petitioner states that the onus to prove of issues Nos. 1 and 4 

was upon the plaintiffs. They failed to prove these two issues, therefore, the decree granted 

by the Trial Court while dismissing the suit was in accordance with law, whereas the first 

Appellate Court has wrongly set aside the judgment and decree passed by the Trial Court 

and decreed the suit. 

  

4. On the other hand, learned counsel for the respondents-plaintiffs states that the 

plaintiffs never appointed any one to be their general attorney; that the first Appellate Court 

rightly declared the said impugned general power-of-attorney as forged one and rightly 

decreed the suit in their favour. Further states that when they came to know about the 

forgery, they filed the suit within a period of two weeks of the knowledge of transfer of their 

property in favour of defendants. Learned counsel has referred paragraph No. 1 of the 

written statement and states that even the petitioners-defendants have admitted the 

ownership of the suit property of the plaintiffs; that the petitioner has not appended with this 

revision the complete copies of the documentary evidence of the parties as well as the report 

of Local Commission which was in favour of respondents-plaintiffs. It has been further 

contended that the respondents-plaintiffs are in possession of the suit property till today and 

that no one appeared from the defendants‘ side as their own witness, as no witness of the 

alleged general power-of-attorney was produced in the Court. 
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5. I have heard the learned counsel for the parties and also gone through the record. 

  

6. The respondents-plaintiffs‘ possession is proved by the documentary evidence. 

When a person is in possession of the suit property, the entry in the revenue record or any 

other transferred document which the plaintiff alleges to be the result of fraud, in that 

eventuality the defence of limitation taken by the defendant is not automatically a bar 

against the plaintiff. The matter of limitation is a mixed question of fact and law until it is 

proved through the evidence by the defendant that the transaction was in the knowledge of 

the plaintiff, that bar of limitation cannot be used against the plaintiff when he is in 

possession of the suit property as cause of action to the plaintiff arose when any entry in the 

revenue record or any other document challenging the title of the plaintiff comes to his 

knowledge. If any entry is not a threat to a right of a person, that person is not bound to 

challenge that entry or document when he is in possession of the property in question. In 

case in hand, the plaintiffs are in possession of the suit property, therefore, their suit cannot 

be said to be time-barred when the defendant has not proved this mixed question of fact and 

law. Furthermore, the complete evidence of the parties has not been appended with this civil 

revision, the report of Local Commission which is undeniable in favour of plaintiffs has also 

not been appended to this petition. 

  

7. Under Section 115 of the CPC, the petitioner is bound to produce the complete 

pleadings, evidence of the parties, orders of the Court, judgment and decree. The petitioner 

totally failed to annex with this civil revision all these documents. It is a fatal defect in the 

way of petitioner. Further, no one from the petitioner-defendant side appeared as his own 

witness, it is another defect in the way of petitioner-defendant. In this view of the matter, 

learned counsel for the petitioner failed to show any defect in the impugned judgment and 

decree passed by the first Appellate Court and failed to make out a case of interference by 

this Court u/S. 115 of the CPC. 

  

8. In the light of what has been discussed above, I see no force in the civil revision, 

which is dismissed with costs. By way of Constitutional petition, the petitioner wants to get 

the impugned land mutated in his favour. The civil revision has since been dismissed, 

therefore, no case has been made out by the petitioner through the Constitutional petition. 

Consequently, the writ petition is also dismissed with no order as to costs. 

Civil revision petition dismissed. 
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2012 C.L.R. 1171 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mst. Rukhsana Sajjad 

Versus 

Syed Muhammad Areeb 

 

S.A.O. No. 4 of 2010, decided on 6th March, 2012. 

 

CONCLUSION 

(1) In presence of legal heirs, rent case does not abate due to death of tenant. 

 

DEATH OF TENANT/APPELLANT --- (Abatement) 

Punjab Urban Rent Restriction Ordinance (VI of 1959)--- 

---Ss. 15, 13, 2(i)---Ejectment petition---During pendency of rent appeal, original 

tenant/appellant had since died---Application of widow being for impleadment as appellant 

being sole legal heir was dismissed by first Appellate Court on ground that appeal stood 

abated---Impugned order---Validity---Widow after death of her husband/original tenant 

came under definition of ‗tenant‘---Impugned order was set aside by High Court---SAO 

allowed/case remanded. 

(Para 6) 

[Upon death of her husband/original tenant during pendency of appeal, application of the 

widow for impleading as appellant was wrongfully dismissed. Case was remanded by High 

Court]. 

 

For the Petitioner: Aejaz Ahmad Ansari, Advocate. 

Respondent in person. 

Date of hearing: 6th March, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this appeal order dated 16.2.2010 passed by the 

learned Additional District Judge, Bahawalpur has been called in question. 

 

2. Brief facts of the case are that respondent filed an ejectment petition with 

regard to the non-residential building against the husband of the petitioner namely Sajjad 

Anwar on 1.10.2005 under the Punjab Urban Rent Restriction Ordinance, 1959. The 

ejectment petition was accepted vide order dated 12.12.2007. Sajjad Anwar filed an appeal 

which was pending before the lower Appellate Court. During the pendency of the appeal 

Sajjad Anwar died. After his death on 25.1.2010 his widow Mst. Rukhsana Sajjad filed an 

application for permission to be implead as sole appellant as her husband has died. It is 

stated in the application that there is no other legal heir of the deceased except the applicant 

as deceased was issueless. The application was contested and the learned first Appellate 

Court vide order dated 16.2.2010 dismissed the application and found that the appeal has 

abated, hence this appeal.  
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3. Learned counsel for the appellant contends that in the light of Section 2(i) of 

the Punjab Urban Rent Restriction Ordinance, 1959 and the case-law reported as Majid 

Hussain and 5 others v. Muhammad Rafique and another (1980 CLC 154) and Fazal Ahmed 

v. Ramzan Bibi (1984 CLC 2196) the order passed by the first Appellate Court is absolutely 

against the law and be set aside and the appeal be accepted. 

 

4. On the other hand, respondent has supported the impugned order and relies 

upon the case-law titled Shafique Ahmad and others v. Ch. Muhammad Ashraf, Civil Judge 

and others (1988 SCMR 1656) and M. Amjad Bhutta and Co., etc v. Malik Abdul Majid 

Tiwana, District Judge, Sialkot and others (PLD 1990 Lahore 412). 

 

 5. I have heard the arguments of the learned counsel for the appellant as well as 

respondent and have perused the order with their able assistance. 

 

6. The case-law relied by the learned counsel for the respondent is not 

applicable to the facts and circumstances of the case. The judgment cited by the learned 

counsel for the appellant is helpful for determination of question in issue before this Court. I 

am of the considered view that the widow after the death of her husband the original tenant 

came under the definition as given in sub-section (i) of Section 2 of Punjab Urban Rent 

Restriction Ordinance, 1959 and findings of first Appellate Court that appeal has abated are 

against the law.  

 

In the light of what has been discussed above, the impugned order passed by the first 

Appellate Court is set aside and the matter is remanded to the first Appellate Court and the 

appeal before the first Appellate Court will be deemed to be pending and it will be decided 

after impleading Mst. Rukhsana Sajjad as appellant on merits. 

Case remanded. 

 

2012 C.L.R. 1176 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mst. Hajo, etc. 

Versus 

Mst. Tajul, etc. 

 

Civil Revision No. 93 of 2000, decided on 7th March, 2012. 

 

CONCLUSIONS 

(1) Application for condonation of delay is necessarily to be accompanied by a full 

affidavit instead of short one. 

(2) Section 5 of the Limitation Act, 1908 is not applicable on revision petition. 

Condonation must be prayed in accordance with Section 115, C.P.C. 
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CIVIL REVISION --- (Limitation point) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Limitation Act, 1908, S. 5---Suit for 

declaration---Title dispute---Appellate Court below while reversing judgment/decree passed 

by Trial Court, dismissed suit of petitioner-plaintiff---Point of limitation---Civil revision 

filed in High Court was barred by 138 days---Matter of condonation of delay---Plea was that 

previously engaged counsel had expired and civil revision petition could not be filed---

Validity---There was no mention in the application that when brief was given to said 

Advocate and when he expired and further that when petitioner came to know about death of 

said counsel and about non-filing of civil revision by him---Affidavit appended with said 

application was short one which did not fulfill legal requirement---Petitioner was bound to 

explain delay of each day---Even otherwise, S. 5 of Limitation Act is not applicable on 

revision petition---Moreover, copies of documentary evidence produced by respondents-

defendants had not been appended with civil revision---Application for condonation of delay 

stood dismissed---Civil revision petition being time-barred was dismissed by High Court. 

(Para 7) 

 

Key Terms:- Time-barred civil revision. 

[Civil revision was barred by 138 days. Plea for condonation of delay was that previously 

engaged counsel had died prior to filing of civil revision but date of death and date of 

knowledge of petitioner was missing. Moreover, application for condonation of delay was 

not accompanied by full affidavit. High Court dismiss civil revision as barred by time]. 

 

For the Petitioners: Ch. Manzoor Ahmad, Advocate. 

For the Respondents: Sardar Muhammad Hussain Khan, Advocate. 

Date of hearing: 7th March, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioners have challenged 

the judgment and decree dated 30.07.1999 passed by the Addl. District Judge, Sadiq Abad, 

whereby the appeal filed by the respondents-defendants was accepted and the judgment and 

decree dated 08.05.1994 passed by the Civil Judge, Rahim Yar Khan, decreeing the suit 

filed by the plaintiff was set aside. 

 

2. Briefly, the facts as leading to this civil revision are that predecessor of petitioners, 

Allah Yar, on 01.12.1983 filed a suit for declaration alleging therein that he is owner in 

possession of suit property fully described in the head note of plaint and entries in the 

revenue record are against law and liable to be corrected. 

 

The defendants appeared and contested the suit by filing written statement. Out of 

the divergent pleadings of the parties, the Trial Court framed issues and invited the parties to 

produce their respective evidence. Both the parties produced their oral as well as 

documentary evidence in support of their versions. Vide judgment and decree dated 

08.05.1994 suit was decreed by the Trial Court. Feeling aggrieved thereby, an appeal was 
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filed by the defendants before the first Appellate Court, which was accepted on 30.07.1999 

and judgment/decree passed by the Trial Court was set aside. Hence, this civil revision. 

 

3. At the very outset learned counsel for the respondents-defendants raised preliminary 

objection that this civil revision is barred by 138 days and further that petitioners have not 

appended certified copies of documentary evidence produced by the respondents defendants 

as Ex.D-1 to Ex.D-30. Learned counsel for the petitioners states that an application (C.M. 

No. 38/2000) under Section 5 of the Limitation Act for extension of time for filing of civil 

revision has been filed and the petitioners have also prayed for condonation of delay. 

  

4. I have noticed that in this application the ground mentioned for condonation of delay 

is that Sumar son of Allah Yar (plaintiff) submitted his brief to Mr. Abdul Rauf Najmi, 

Advocate and appointed him to file civil revision in hand and he went back to his house. 

When he came back to Bahawalpur for information about the fate of his case, he came to 

know that his said learned counsel has expired and civil revision has been filed, therefore, he 

engaged another counsel and filed this civil revision. Learned counsel for the petitioners 

states that delay may be condoned and civil revision be presumed to have been filed within 

limitation. 

 

5. On the other hand, learned counsel for the respondents-defendants states that delay 

has not been explained satisfactorily, so no ground for condonation of delay has been made 

out and further that Section 5 of the Limitation Act is not applicable to civil revision. 

 

6. I have heard the learned counsel for the parties and perused the record minutely. 

 

7. I have noticed that the judgment and decree of first Appellate Court dated 

30.07.1999 and application for certified copies was filed on 09.09.1999, on which date the 

copies were prepared and delivered to the applicant and then civil revision was filed on 

25.02.2000. After deduction of 90 days of prescribed period of limitation, this civil revision 

becomes time-barred by 138 days. I have noticed that there is no mention in the application 

that when brief was given to Mr. Abdul Rauf Najmi, Advocate and when he expired and 

further that when petitioners came to know about the death of said counsel and about non-

filing of civil revision by him. The affidavit appended with the application is short one 

which does not fulfill the requirement of filing of affidavit to substantiate the facts narrated 

in the application, according to law. In this view of the matter, when no plausible 

explanation for filing of civil revision after 138 days of prescribed period of limitation has 

been given, what to talk about the explanation or delay of each day. Under the law 

petitioners were bound to explain the delay of each day, even otherwise, Section 5 of the 

Limitation Act is not applicable on revision petition. I am of the considered view that the 

condonation must be prayed in accordance with Section 115 of the C.P.C., which has also 

not been sought for through the said application. 

 

Moreover, when the revision is defective one, as the copies of documentary evidence 

produced by the respondents-defendants have not been appended with this civil revision, 

therefore, the petitioners failed to make out a case for condonation of delay. In this view of 
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the matter, application for condonation of delay being devoid of any merits is dismissed and 

subsequently the civil revision being time-barred is also dismissed. 

Civil revision petition dismissed. 

 

2012 C.L.R. 1191 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Ibrahim Khan through legal heirs 

Versus 

Sultan Ahmad Khan, etc. 

 

Civil Revision Nos. 314, 317 and 318 of 1997, decided on 7th March, 2012. 

CONCLUSION 

(1) The entries in Khana-Kasht of jamabandi do not have the presumption of 

correctness. 

 

DECLARATION --- (Benami transaction) 

(a) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Claiming a transaction to be ―Benami‖---

Declaration suit---Plaintiff claimed that he was original owner and defendants were 

―Benami‖ owners and further that he was owner on basis of adverse possession---Issues---

Appreciation of evidence---Validity---For claiming a transaction to be ‗Benami‘ one, 

plaintiff was required to plead with full details the transaction, the source of payment of 

money, the motive behind the transaction, the possession of original documents and 

possession of suit property---There was no specific pleading in detail as was required under 

law for a suit to claim transction to be ‗Benami‘---Even it was not on record as to how and 

on which date impugned property was allotted or auctioned in favour of petitioner/plaintiff 

and further how and where its instalments we paid and where were receipts of payments of 

instalments---Further, motive for alleged benami transaction had not been pleaded and 

plaintiff/PW had not even stated a single word in his examination-in-chief---Entries in 

―Khana Khasht‖ of Jamabandi do not have the presumptions of consideration---Plaintiff had 

himself prayed for adverse possession which was destructive to other claim---Plaintiff failed 

miserably to prove to be owner of suit property and ownership of said defendant as ―Benami 

owner‖---Impugned appellate judgment/decree was set aside by High Court---Civil revision 

petition allowed.        (Paras 6,7) 

 

(b) Jamabandi--- 

---Knana-Kasht---Evidentiary value---The entries in Khana-Kasht of jamabandi do not have 

the presumption of correctness---Rule of evidence.     (Para 6) 

 

(c) „Benami‟ transaction, proving of--- 

---For claiming a transaction to be ‗Benami‘ one, plaintiff is required to plead with full 

details the transaction, the source of payment of money, the motive behind the transaction, 

the possession of original documents and possession of suit property.  (Para 6) 
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[Both the prayers of ―Benami‖ owner and ―adverse possession‖ were self-destructive. Suit 

for declaration stood dismissed]. 

 

For the Petitioners: Aejaz Ahmad Ansari, Advocate. 

For the Rspondents: Mehmood Ahmad Abbasi, Advocate. 

Date of hearing: 7th March, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- By this single Judgment I intend to dispose of all the above-

captioned three civil revisions. 

 

2. Civil Revision No. 314 of 1997 is outcome of a suit for declaration of suit property 

filed by Sultan Ahmad Khan on 10.08.1991, on the basis that he is the original owner and 

defendants Muhammad Ibrahim Khan & Shera are 'Benami' owner and further that he is 

owner on the basis of adverse possession. The second suit for possession which is subject-

matter of Civil Revision No. 317 of 1997 was filed by Shera on 01.02.1993 against Sultan 

Ahmad and Muhammad Ibrahim. The third suit for possession which is subject-matter of 

Civil Revision No. 318 of 1997 was filed by Muhammad Ibrahim Khan on 20.01.1993 

against Sultan Ahmad and Shera.  

 

As all the three suits were with regard to the same suit property, therefore, Trial Court 

consolidated all these suits and proceedings were ordered in the suit for declaration filed by 

Sultan Ahmad and consolidated issues were framed on 23.06.1993. Both the parties adduced 

their oral as well as documentary evidence in support of their versions. Vide consolidated 

judgment dated 18.05.1994 passed by the Trial Court, suit for declaration filed by Sultan 

Ahmad was dismissed and the other two suits for possession filed by Shera and Muhammad 

Ibrahim Khan were decreed. Feeling aggrieved by the said decrees, Sultan Ahmad filed 

three appeals before the first Appellate Court. During the pendency of appeals, on 

14.12.1994 Shera (respondent) and Sultan Ahmad (appellant) filed a written compromise in 

the Court stating that on the basis of compromise, Shera has no objection if appeal filed by 

Sultan Ahmad is accepted. When confronted to learned counsel for the petitioner that why 

civil revision No. 317 of 1997 has been filed by Muhammad Ibrahim Khan. Learned counsel 

states that just in order to avoid the bar of principle of res judicata he has filed this civil 

revision, so that the other party i.e. Sultan Ahmad may not use this compromise decree 

against the petitioner as res judicata, as the appeal was accepted on the basis of compromise. 

I believe that it is a question of an academic nature only and it cannot create any hurdle in 

the way of Muhammad Ibrahim Khan for pursuing his case. 

 

3. In his suit Muhammad Ibrahim Khan, which is subject-matter of Civil Revision No. 

318 of 1997 and the other suit filed by Sultan Ahmad Khan, which is subject- matter of Civil 

Revision No. 314 of 1997, learned counsel for the petitioner (Muhammad Ibrahim Khan) 

states that suit for declaration was filed on 10.08.1991, wherein the pleas taken by the 

plaintiff (Sultan Ahmad) are self-destructive. He claims to be owner of suit property and 

prays that declaration be made that defendants (Muhammad Ibrahim Khan & Shera) are 

'Benami' owners and further he claims right of adverse possession over the suit property, 
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both these pleas are self-destructive. Further states that ingredients for proving 'Benami' 

transaction are required under the law to be pleaded in the plaint which are missing therein 

as well as the evidence has also not been led to prove the ingredients of 'Benami' transaction 

as enunciated by the Superior Courts of Country. Learned counsel further states that the first 

Appellate Court has relied upon the entries in ‗Khana Kasht' of Jamabandies which have no 

presumption of correctness attached and against that, there was a registered Patta-Malkiat in 

favour of petitioner and further it was incorporated in the revenue record through attestation 

of mutation which has been attestation produced as Ex.P-1. Further states that the entries in 

'Khana-kasht' of Jamabandies are not in accordance with the common practice of revenue 

entries and therefore these entries which are not in accordance with the scope of column in 

which these are entered, cannot be relied upon. Lastly states that motive has not been proved 

for 'Benami' transaction and the original documents were never produced by the plaintiff and 

further that adverse possession claimed by the plaintiff is fatal to this suit which has been 

ignored by the first Appellate Court. 

 

4. On the other hand, learned counsel for the respondent (Sultan Ahmad) states that 

some of the revision petitioners have even entered into compromise with him and got 

recorded their statement before this Court on 07.03.2011 and further that plea of adverse 

possession does not make any hurdle in the way of right of plaintiff as original owner as 

well as declaring the defendants as 'Benami' owner. Further states that respondent-plaintiff is 

in possession of suit property, therefore, first Appellate Court has rightly decreed his suit. 

Learned counsel has also relied upon "2005 SCMR 577 (Abdul Majeed and others v. Amir 

Muhammad and others)‖. 

 

5. I have heard the learned counsel for the parties at full length and also gone through 

the record with their able assistance. 

 

6. For claiming a transaction to be 'Benami' one, plaintiff is required to plead with full 

details the transaction, the source of payment of money, the motive behind the transaction, 

the possession of original documents and possession of suit property. I have minutely gone 

through the evidence produced by the parties. There is no specific pleading in detail as is 

required under the law for a suit to claim a transaction to be 'Benami'. Even it is not on the 

record that how and on which date the impugned property was allotted or auctioned in 

favour of revision petitioner (Muhammad Ibrahim Khan), and further, how and when its 

instalments were paid and where are the receipts of payment of instalments. Sultan Ahmad 

plaintiff when appeared as witness, stated that he has paid total amount of land to the 

Government in lump sum and there were no instalments which is against the record 

available on the file. Even the receipt of lump sum payment has not been produced on record 

and plaintiff has showed ignorance about that receipt, as Ex.D-1 shows the conditions for 

payment of instalments etc. Further, the motive for this 'Benami' transaction has not been 

pleaded and plaintiff has not even stated a single word in his examination-in-chief but 

learned counsel for the defendant invited him to make out a defect which was in his 

statement by putting him a question, where the plaintiff has tried to give reason for this 

'Benami' transaction but this reason remained without any substance. As plaintiff has stated 
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that his father wanted to transfer other land in his favour, therefore, this 'Benami' transaction 

was in the name of defendant. 

 

The entries in 'Khana-Kasht' of Jamabandi do not have the presumptions of correctness. 

Learned counsel for the petitioner has raised the objection that most of the entries in 'Khana-

Kasht' of various Jamabandies are extraneous to the revenue practice and stated that these 

are because of brother of plaintiff Sultan Ahmad, who was admittedly Lumberdar of Mouza, 

therefore, he was able to get these entries and further the same are contradictory in nature 

and cannot help the case of respondent-plaintiff. When plaintiff himself has prayed for 

decree for adverse possession which is destructive to his other claim. So far as, claim of 

adverse possession is concerned. It is necessary that claimant must have admit the 

ownership of other party and then prove his hostile, uninterrupted peaceful possession for a 

continuous period of twelve years. Even the Appellate Court has not decreed the suit of 

plaintiff on this claim but in my view his claim of adverse possession was destructive for his 

other claim. In this view of the matter, I am clear in my mind that plaintiff Sultan Ahmad 

miserably failed to prove to be owner of suit property and the ownership of petitioner 

Muhammad Ibrahim Khan as 'Benami' owner. I have noticed that the case-law referred to by 

learned counsel for the respondent goes against him. 

 

7. In the light of what has been discussed above, Civil Revisions Nos. 314 & 318 of 

1997 are allowed and the judgment and decrees dated 12.07.1997 passed by the first 

Appellate Court are set aside. As Civil Revision No. 317 of 1997 has been filed in order to 

save the rights of revision petitioner (Muhammad Ibrahim Khan) for abundant cautions,  

therefore, this Civil Revision is disposed of as the decree whereof cannot injure the rights of 

petitioner. 

 

8. Before parting with this judgment, it is pertinent to mention here that Shera has 

withdrawn from his rights and also some of the petitioners who have made a compromise 

statement during the pendency of this civil revision, this aspect will be taken into 

consideration at the time of execution of decree by the Executing Court. 

 

Civil revision petition allowed. 
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2012 C.L.R. 1206 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Shahid 

Versus 

Judge Family Court, etc. 

 

Writ Petition No. 1039 of 2011, decided on 7th March, 2012. 

CONCLUSION 

(1) Section 151, C.P.C. as well as Order VII, R. 11, C.P.C. are not applicable in 

proceedings before Family Court. 

 

(a) Family Court--- 

---Section 151, C.P.C. as well as Order VII, Rule 11 of the C.P.C. are not applicable in the 

proceedings before the Family Court.        (Para 6) 

 

FAMILY COURT --- (Review of proceedings) 

(b) Constitution of Pakistan (1973)--- 

---Art. 199---W.P. Family Courts Act, 1964, S. 17---Muslim Family Laws Ordinance, 1961-

--Civil Procedure Code, 1908, S. 151, O. VII, R. 11---Family Court---Plaintiff-respondent 

made a statement that there was a formal defect in suit as composite suit for decree and 

maintenance allowance could not be filed without a suit for dissolution of marriage and a 

separate suit for maintenance allowance had been filed therefore suit to extent of recovery of 

maintenance allowance was dismissed being not proved---Petitioner/defendant filed an 

application for recall/review of said order which stood dismissed---Held: S. 151, C.P.C. as 

well as Order 7, R. 11, C.P.C. are not applicable in proceedings before Family Court---Even 

no prejudice had been caused to petitioner—Impugned order passed by Judge Family Court 

suffered from no jurisdictional defect or illegality---Writ petition dismissed. (Para 6) 

[Section 151, C.P.C. and application under Order 7, R. 11, C.P.C. is not maintainable before 

Family Court. High Court dismissed writ petition]. 

 

For the Petitioner: Abdul Ghaffar Chughtai, Advocate. 

For the Respondent: Mrs. Samina Qureshi, Advocate. 

Date of hearing: 7th March, 2012. 

 

ORDER 

AMIN-UD-DIN KHAN, J. --- This writ petition has been filed against the order dated 

4.2.2011 passed by Judge Family Court, Khairpur Tamewali, District Bahawalpur whereby 

the application for recall and review of order dated 2.7.2010 was dismissed. 

2. Brief facts of the case are that respondent No. 2 Mst. Zarina Nasir filed a suit 

for dower as well as maintenance allowance on 27.7.2007. During the pendency of the suit 

on 2.7.2010 learned counsel for the plaintiff respondent No. 2 made a statement that there is 

a formal defect in the suit as composite suit for dower and maintenance allowance cannot be 

filed without a suit for dissolution of marriage, therefore, he stated that a separate suit for 

maintenance allowance has been filed, therefore he does not press this suit for maintenance 
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allowance and suit to the extent of recovery of maintenance allowance was dismissed being 

not pressed. The defendant petitioner filed a review application under Section 151, C.P.C. 

The reply was filed and vide order dated 4.2.2011 the learned Trial Court dismissed the said 

application. 

3. Learned counsel for the petitioner while relying upon Rehana Khatun v. 

Rizwan Ullah (2011 YLR 2231) has stated that as the written statement filed in a suit for 

maintenance allowance is presumed under Section 9(1a) of West Pakistan Family Courts 

Act, 1964 to be a suit for restitution of conjugal rights. Therefore with the dismissal of suit 

for maintenance his written statement will also be presumed to have been dismissed with 

regard to the restitution of conjugal rights. 

4. Learned counsel for the respondent has supported the impugned order. 

5. I have heard the arguments of the learned counsel for the parties and have 

perused the entire record with their able assistance. 

6. When confronted to the learned counsel that when respondent No. 2 has already filed 

a separate suit for maintenance allowance then what prejudice has been caused to the 

petitioner. Learned counsel for the petitioner states that in the case-law referred above 

without notice to the petitioner-defendant the Court was not competent to allow the 

withdrawal of the suit to the extent of maintenance allowance. I have noticed that the case-

law referred by the learned counsel for the petitioner is not applicable to the facts and 

circumstances of the case in hand. Further when confronted that how under Section 151, 

C.P.C. powers of review are available with the Family Court, learned counsel for the 

petitioner is unable to advance arguments on this point. Another application was moved 

under Order 7, Rule 11, C.P.C. for rejection of the plaint. When confronted to the learned 

counsel for the petitioner, how this application is  maintainable in the existence of Section 

17 of the West Pakistan Family Courts Act, 1964, learned counsel for the petitioner is 

unable to response this question satisfactorily. I hold that Section 151, C.P.C. as well as 

Order 7, Rule 11 of the C.P.C. are not applicable in the proceedings before Family Court, 

the orders of Judge Family Court are not exceptionable. Therefore, no case for interference 

by this Court while exercising jurisdiction under Article 199 of the Constitution of Islamic 

Republic of Pakistan, 1973 has been made out, till the time a party does not show any 

jurisdictional defect or illegality in the impugned order. 

In the light of what has been discussed above, this writ petition having no merit is 

dismissed. 

Petition dismissed. 
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2012 C.L.R. 1213 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Master Muhammad Ashraf 

Versus 

Board of Revenue, etc. 

 

Writ Petition No. 3283 of 2005, decided on 8th March, 2012. 

CONCLUSION 

(1) When patta malkiat has been given to a person, after that under Section 30(2) of 

Colonization of Government Lands (Punjab) Act, 1912, the MBR or Secretary 

(Colonies) has no authority to cancel a portion of land from the ownership of 

allottee. 

 

COLONY ALLOTMENT --- (Administration of mosque) 

Constitution of Pakistan (1973)--- 

---Art. 199---Colonization of Govt. Lands (Punjab) Act, 1912, S. 30(2)---Colony allotment--

-Matter relating to administration of mosque---Documentary evidence---Jamabandi---

Presumption of correctness---Analysis---It could easily be held the till year 1976-77, there 

was no mention in the mosque in the disputed premises as per said Revenue Record---

Contention that Mosque was constructed by predecessor of petitioner seemed to be correct 

as it was fully supported by Revenue Record---Petitioner also did not want to remove or 

demolish the mosque and he had not claimed any more land in lieu thereof---Validity---

M.B.R. or Secretary (Colonies) was having no authority to recommend the D.O. (R) to 

cancel land from name of predecessor of petitioner---Moreover, impugned order had been 

passed on move of said respondent without even giving notice to petitioner or hearing him---

Impugned Memo./order was bad in law which was declared by High Court without lawful 

authority---Writ petition allowed.      (Paras 5,6) 

Ref. 2008 SCMR 749. 

 

Key Terms:- Colony land. 

[After allotment and grant of Patta Malkiat, the said mosque was constructed by predecessor 

of the petitioner on the land in question. MBR or Secretary (Colonies) had not vested with 

any authority to cancel allotment to the extent of mosque. High Court allowed writ petition]. 

 

For the Petitioner: Ch. Muhammad Shafi Meo and Mrs. Samina Qureshi, Advocates. 

For the Respondents Nos. 1 to 4: Mehr Muhammad Iqbal, Assistant Advocate General. 

For the Respondents Nos. 5 to 6: Ch. Naseer Ahmad, Advocate. 

Date of hearing: 8th March, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- The brief facts of this case as narrated by learned counsel for 

the petitioner are that 104-kanals, 02-marlas land situated in Chak No. 4/F Tehsil Chishtian, 

District Bahawalnagar was allotted to maternal grandfather of petitioner in Abad-Kari 

Scheme and in the year 1968 Patta-Malkiat was also issued in his favour, on the basis of 
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which Mutation No. 395 was sanctioned on 20.09.1968. The matter in controversy relates to 

a portion of property situated in square No. 118, Killa No. 1 wherein there is a constructed 

Mosque.  

 

2. Learned counsel for the petitioner states that in the year 1980-81 the Mosque was 

constructed by the maternal grandfather of petitioner and it was incorporated in Jamabandi 

for the year 1980-81, wherein it is mentioned that upon 08-marlas land the Mosque is 

constructed. Learned counsel states that in Jamabandi for the year 1984-85 this 08-marlas 

land without any justification was incorporated as 18-marlas. On the move of petitioner, on 

the basis of report of Assistant Commissioner under the order of Member Board of Revenue 

dated 12.08.1989, the Mosque was found constructed upon 11-marlas, therefore, the same 

was corrected in Jamabandi for the year 1988-89. It has been further stated that respondent 

No. 6 (Maulvi Bashir Ahmad Shad) moved an application for acquisition of land for the 

Mosque, as the land was in the name of predecessor of petitioner, then the petitioner's 

grandfather filed writ petition No. 927 of 1989 before this Court, which was accepted vide 

order dated 02.03.1993 and the land was again entered in the name of predecessor of 

petitioner. Then respondent No. 6 got registered the Mosque. This registration was 

challenged by the petitioner in a suit, which was decreed on 23.09.1991 against which an 

appeal was filed which was dismissed, so the decree of Civil Court became final. Afterwards 

respondent No. 6 with the connivance of respondent No. 5 moved an application before the 

District Officer (Revenue) stating therein that in square No. 118 Killa No. 1 there was a 

Mosque before the allotment of land and conferment of rights in favour of predecessor of 

petitioner, therefore, to that extent Patta-Malkiat be cancelled. On the basis of that 

application, the District Officer (Revenue) sent a report to the Secretary (Colonies) 

recommending that Patta-Malkiat be cancelled under Section 30(2) of the Colonization of 

Government Lands (Punjab) Act (V of 1912) to the extent of land under the Mosque. 

Learned counsel further stated that through memo. dated 20.08.2005 the Secretary 

(Colonies) has sent a letter to the District Officer (Revenue) which is impugned before this 

Court, the operative part of which is hereby reproduced as under for ready reference:--- 

"The contents of your report have been considered and it has been observed that Khasra No. 

1 of Rect No. 118 on which a Mosque has already been constructed cannot be allotted under 

any scheme. 

The Board of Revenue authorize you to delete Khasra No. 1 of Rect. No. 118 from 

the allotment of Ghulam Muhammad after observing all legal formalities." 

Learned counsel for the petitioner states that this memo. dated 20.08.2005 is without 

jurisdiction as after the conferment of proprietary rights, allottee is not bound by the 

conditions applicable as a tenant; that without hearing the petitioner impugned memo. has 

 been sent which is absolutely against the complete revenue record available with the 

revenue department as well as the record annexed with this file. Learned counsel has prayed 

that this memo. be declared without lawful authority and be quashed. 

 

3. On the other hand, learned Assistant Advocate General has supported the impugned 

memorandum without advancing any justifiable arguments. Whereas learned counsel for 

respondents Nos. 5 and 6 states that there is a factual controversy that whether the Mosque is 

situated upon 08-marlas or 18-marlas. I am afraid that it is not a matter in issue before this 
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Court. While relying upon "1984 SCMR 1493 (Mst. Kaniz Begum and others v. Mst. Akbar 

Jan and another) and 2007 CLJ 839 (City Council v. Chief Administrator Auqaf)‖ learned 

counsel states that this writ petition is not maintainable as the land which was Waqf as 

dedicated to the Mosque, cannot be allotted to any person. I am afraid that these contentions 

also do not relate to the matter in controversy between the parties. 

 

4. I have heard the learned counsel for the parties at full length and scanned the record 

minutely with their able assistance. 

5. Learned counsel for the petitioner has referred Jamabandies for the year 1952-53, 

1964-65, 1968-69, 1972-73 and 1976-77 according to which in square No. 118, Khasra No. 

1 which is consisting upon 08-kanals, there is no mention of Mosque. In view of this 

voluminous documentary evidence which has presumption of correctness, it can easily be 

held that till the year 1976-77 there was no mention of Mosque in the above-mentioned 

revenue record. The contention of learned counsel for the petitioner that this Mosque was 

constructed by the predecessor of petitioner seems to be correct, as it is fully supported by 

revenue record. Moreover, the Member Board of Revenue or the Secretary (Colonies) was 

having no authority to recommend the District Officer (Revenue) to cancel the land from the 

name of predecessor of petitioner. In this context, reliance can be placed upon the judgment 

reported as "2008 SCMR 749 (Province of Punjab, through District Officer, Toba Tek Singh 

and others v. Nazir Ahmad and 9 others)." I have observed that it is clear from the admitted 

record in shape of Jambandies till the year 1976-77, there is no mention of Mosque over the 

disputed square No. 118, Khasra No. 1. After that the first time in the Jamabandi for the year 

1980- 81 there is mention of the Mosque over the area of square No. 118 and it is the case of 

petitioner that his predecessor constructed the Mosque. The petitioner also does not want to 

remove or demolish the Mosque and he has also not claimed any more land in Iieu thereof. 

The application  moved by respondent No. 5 was not maintainable. The matter actually 

seems to be that of administration of the Mosque. On the basis of case-law referred to by 

learned counsel for the petitioner, I am clear in my mind that when Patta-Malkiat has been 

given to a person, after that under Section 30(2) of the Colonization of Government Lands 

(Punjab) Act (V of 1912) the Member Board of Revenue or the Secretary (Colonies) has no 

authority to cancel a portion of land from the ownership of allottee. Further, it is also not 

denied that the order has been passed on the move of respondent No. 5 without even giving 

notice to the petitioner or hearing him. Therefore, the impugned memo. issued by the 

Member Board of Revenue dated 20.08.2005 is bad in law in that scope, which is hereby 

declared without lawful authority. 

 

6. For the foregoing reasons, this writ petition is allowed in the above terms. 

Petition allowed. 
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2012 C.L.R. 1221 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mst. Razia Begum through Legal Heirs 

Versus 

Hafeez-Ullah Khan, etc. 

 

Civil Revision No. 848 of 1994, decided on 12th March, 2012. 

CONCLUSION 

(1) Section 12(2) of the C.P.C. is never bar to file an appeal against judgment decree 

allegedly procured through fraud and misrepresentation etc. 

 

(a) Judgment--- 

---The Court is bound to give specific findings on each issue and it cannot be open for the 

parties to implement the judgment in accordance with their whim and will.   

    (Para 2) 

 

VALIDITY OF DECREE BASED ON FRAUD --- (Remedy) 

(b) Civil Procedure Code (V of 1908)--- 

---Ss. 115, 96, 12(2)---Specific Relief Act, 1877, Section 42---Suit for declaration---A 

decree was allegedly procured through fraud etc---Remedy---It was opposed that petitioner 

was entitled to file application under Section 12(2), C.P.C. if any decree was procured 

through fraud and misrepresentation---Held: Right of appeal was equally available to 

petitioner and rightly appeal was filed---Section 12(2), C.P.C. is never bar to file an appeal 

against judgment/decree.       (Para 6) 

 

(c) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Suit for declaration---Claim of defendant---

Agreement to sell---Basis---Issues---Appellate Court below while reversing determination of 

Trial Court decreed suit filed by said respondents---Appreciation of evidence---Remedy---

Held: Court is bound to give specific findings on each issue and it could not be open for the 

parties to implement the judgment in accordance with their whim and will---Impugned 

findings recorded by Appellate Court below were also not specific---There was nothing on 

record to show that plaintiffs sought permission to amend suit when plaint was filed and 

petitioner was not made party in suit---Further held, if revision petitioner was claiming her 

right on basis of some agreement to sell, then respondents/plaintiffs had no right to decline 

rights of petitioner even though those rights were being claimed on basis of an agreement to 

sell---Further held, Section 12(2), C.P.C. is never bar to file an appeal against 

judgment/decree---Impugned judgments/decrees were set aside by High Court---Civil 

revision petition allowed/case remanded.     (Paras 5,6,7) 

 

Key Terms:- Decree based on fraud and remedy. 

[There is no bar on appeal against decree allegedly procured through fraud etc. instead of 

filing application under Section 12(2), C.P.C. High Court allowed civil revision]. 

For the Petitioner: M.A. Rasheed Chaudhry, Advocate. 
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For the Respondents: Muhammad Ayyub Awan and Sardar Mehmood Iqbal Khakwani, 

Advocate. 

Date of hearing: 12th March, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioner has impugned the 

judgment and decree dated 17.05.1994 passed by the Addl. District Judge, Bahawalpur, 

whereby the appeal filed by the petitioner was dismissed, and the judgment and decree dated 

30.07.1989 passed by the Civil Judge 1st Class, Ahmadpur East, whereby the suit for 

declaration filed by respondents Nos. 1 to 7 was decreed against respondent No. 8 and the 

predecessor of respondents Nos. 9 to 13. 

 

2. Briefly, the facts as leading to this civil revision are that according to learned counsel 

for the petitioner, the predecessor of respondents Nos. 1 to 7 filed a suit for declaration on 

27.02.1983 against respondent No. 8 and the predecessor of respondents Nos. 9 to 13. 

Learned counsel states that in original plaint, width and length of property was mentioned as 

45 feet 06 inches each side, whereas on the death of original defendant No. 1 (Haji Rahim 

Bakhsh) when amended plaint was filed, width and length of property was enhanced from 

45 feet 06 inches to 88 feet each side. The property of petitioner was also included in this 

description of property and the petitioner was not made party to the suit but dishonestly a 

decree was procured against the property of petitioner without impleading her as party. 

Further states that even in the site plan annexed with the plaint by the plaintiff, width and 

length of property has been mentioned as 45 feet; that when against the decree granted by 

the Trial Court dated 30.07.1989 an appeal was filed by the judgment- debtors, namely, 

Hafiz Bashir Ahmad etc., in pending appeal before the first Appellate Court the petitioner 

moved an application to be impleaded as party in the appeal but during the pendency of 

appeal, original parties to the appeal filed a compromise application on 10.01.1993 and 

made a statement that appeal be dismissed as withdrawn, which was dismissed as withdrawn 

on 11.01.1993. Learned counsel states that even the application filed by the petitioner for 

impleading her as party was pending at that time since 28.09.1989 and also an independent 

appeal filed by the petitioner was pending at that time but despite the dismissal of appeal of 

judgment-debtors as withdrawn, the application of petitioner was not decided. 

Learned counsel for the petitioner has drawn my attention to the findings of first 

Appellate Court with regard to issue No. 11. I have noticed that under the law the Court is 

bound to give specific findings on each issue and it cannot be kept open for the parties to 

implement the judgment in accordance with their whim and will. I have noticed that the 

findings recorded by the first Appellate Court are also not specific. 

 

3. On the other hand, learned counsel for the respondents states that the appeal was not 

competent, as the petitioner was entitled to file application under Section 12(2) of the C.P.C. 

if any decree was procured through fraud and misrepresentation and further that the 

petitioner is claiming a right on the property on the basis of an agreement, she has no 

proprietary rights with regard to the property against which a decree has been granted. 
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4. I have heard the learned counsel for the parties at full length and also gone through 

the record with their able assistance. 

 

5. I do not want to go into the merits of case deeply and opine thereupon, so that it may 

not prejudice the case of any of the parties. Admittedly, there is nothing on record to show 

that the plaintiffs sought permission to amend the suit when amended plaint was filed and 

the petitioner was not made party in the suit. Further, even if the objection of learned 

counsel for the respondents/decree-holders be scanned that revision petitioner is claiming 

her right on the basis of some agreement to sell, then in my view the respondents/plaintiffs 

have no right to decline the rights of petitioner even though these rights are being claimed 

on the basis of an agreement to sell. 

 

6. The point of learned counsel for the respondents that application under Section 12(2) 

of the C.P.C. was maintainable. I do not agree with the learned counsel for the respondents, 

as the right of appeal was equally available to the petitioner and rightly appeal was filed and 

Section 12(2) of the C.P.C. is never bar to file an appeal against the judgment and decree. It 

was the choice of petitioner to file application under Section 12(2) of the C.P.C. or to 

challenge the judgment and decree through appeal, as the appeal by a stranger is competent 

when his rights or interest are involved in the litigation. 

 

7. In the light of what has been discussed above, this civil revision is allowed. The 

impugned judgments and decrees dated 17.05.1994 and 30.07.1989 passed by the Courts 

below are set aside. The case is remanded to the Trial Court with a direction to ask the 

plaintiffs to implead the legal heirs of petitioner Mst. Razia Begum as defendants in the suit 

and decide the same afresh after recording of evidence of both the parties, within a shortest 

possible period.    

    Case remanded. 

 

2012 C.L.R. 1230 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Waris Ali 

Versus 

D.I.G., etc. 

 

Writ Petition No. 5670 of 2011, decided on 29th March, 2012. 

EXAMINATION --- (Marks calculation) 

Constitution of Pakistan (1973)--- 

---Art. 199---Examination in lower class course---Exemption---Petitioner/Constable was 

declared immune from physical training being heart patient---Said respondent had declared 

petitioner ‗fail‘ as the required percentage of passing examination was 50% and he had 

obtained 46.1% marks out of 1000 marks---Impugned order---Case of petitioner was that 

when petitioner had been exempted in PT/Parade, therefore, 170 marks of PT/Parade would 

not be included in total marks 1000---Relief---Analysis---Competent authority had granted 

exemption to petitioner in PT/Parade and physical activities and said very fact had been 
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notified in marks sheet---Held: For calculating percentage of obtained marks those 170 

marks of PT/Parade would not be included in total marks---Marks obtained by petitioner i.e. 

460 would be compared from remaining marks i.e. 830---In that way petitioners‘ percentage 

definitely was above than 50%---Impugned orders were declared against law and having 

been passed without lawful authority---Writ petition accepted.    

           (Para 6) 

[Competent authority had exempted petitioner/constable in PT/Parade on account of 

physical ailment, therefore, for the purpose of calculating percentage, the marks meant for 

PT/Parade could not be included in total marks. In this way, petitioner had obtained marks 

above the fixed percentage i.e. 50%. Impugned order declaring him fail in lower class course 

was illegal. High Court allowed writ petition]. 

 

For the Petitioner: Jamshaid Akhtar Khokhar, Advocate. 

Mehar Muhammad Iqbal, A.A.G. with Maqsood Ahmad, DSP Legal. 

Date of hearing: 29th March, 2012. 

 

ORDER 

AMIN-UD-DIN KHAN, J. --- The necessary facts for determination of the matter in issue 

involved in the writ petition are that the petitioner is Constable performing his duties under 

the control of Inspector General of Police, Government of the Punjab, Lahore. Respondent 

No. 4 District Police Officer, Bahawalnagar selected the petitioner for Lower Class Police 

Training Course of Batch No. 40 at Lahore from the District Bahawalnagar. The petitioner 

joined the course at Police Training School Lahore. During the course, he felt heart pain and 

was admitted to Punjab Institute of Cardiology, Lahore, where the petitioner was operated 

for angioplasty. Therefore, the petitioner applied to the Inspector General of Police through 

Deputy Inspector General of Police, training School Lahore with a request that he be 

declared immune from physical training being heart patient. The Inspector General of Police 

granted him exemption from PT/Parade and other physical activities on the medical grounds 

vide letter No. 4293/T-II, dated 29.3.2010. 

 

The paper wise marks of the course are as under:--- 

1. Pakistan Penal Code, Islamic Laws & Qanoon-e-

Shahadat. 

100 

2. Criminal Procedure Code, Local & Special Laws. 100 

3. Police Rules (General, Police Station & Record 

Keeping) 

100 

4. Police Practical Work (Theory & Practical) 100 

5. Police Order 2002, Police Public Relations 100 

6. Medical Jurisprudence, Scientific Aid & Finger Print 100 

7. Islamiyat, Human Rights and Police 100 

8. PTIParade 170 

9. Fire 80 
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10. Interview 50 

Total: 1000 

 

2. The petitioner appeared in the papers except PT/Parade as he was exempted from 

PT/Parade. After the examination he received letter No. 10799/CLI/PTS, dated 2.10.2010, 

according to which the petitioner was declared "Fail" and he was directed to re-appear in all 

the papers/subjects during the final examination of next class. The petitioner once again 

filed an application through the District Police Officer, BahawaInagar to Inspector General 

of Police Punjab, Lahore that he is exempted in PT/Parade etc., therefore, he be declared 

passed. His application was refused but through Letter No. 5105-30/CLI/PTS, dated 

7.7.2011 issued by the Commandant to the District Police Officer, Bahawalnagar, the 

petitioner was directed to re-appear in the 43rd Lower Class Training Course, hence this writ 

petition. 

 

3. Comments were called from the respondents and respondents Nos. 1 and 4 have filed 

the comments. According to mark sheet which has been appended with the comments, he 

has been shown exempted from PT/Parade which is at serial No. 8 of the mark sheet. Total 

marks are 1000, whereas the total marks of PT/Parde are 170. The petitioner has obtained 

461 marks, therefore, respondent No. 1 has declared that petitioner has obtained 46.1%, 

marks out of total 1000 marks, therefore, he has been declared "fail‖ as the required 

percentage for passing the examination was 50%. The case of the petitioner is that when the 

petitioner has been exempted in PT/Parade and this very fact has been noted in the Marks 

Sheet, therefore 170 marks of PT/Parade will not be included in the total marks 1000, 

therefore, the marks obtained by the petitioner i.e. 460 will be compared with remaining 

marks i.e. 830 after excluding 170 marks of PT/Parade, therefore, this writ petition be 

allowed.  

 

4. The learned AAG assisted by DSP (Legal) states that the matter of the petitioner be 

sent to respondent No. 2 for re-consideration but they are unable to rebut the contentions 

raised by the learned counsel for the petitioner. 

 

5. I have heard the arguments of the learned counsel for the parties and have perused 

the entire record with their able assistance. 

 

6. I do no find any reason to send the matter to respondents for reconsideration as they 

have already asked  the petitioner to re-appear in the examination. The matter is very simple 

and clear when the competent authority has granted exemption to the petitioner in the 

PT/Parade and physical activities and this very fact has been notified in the marks sheet, 

therefore, for calculating the percentage of the obtained marks-these 170 marks of 

PT/Parade will not be included in the total marks, therefore, marks obtained by the petitioner 

i.e. 460 will be compared from remaining marks i.e. 830 and admittedly in this way his 

percentage definitely is above than 50%. In this view of the matter this action of the 

respondent declaring the petitioner "fail" in Lower Class Course of Batch No. 40 is against 
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the record. The orders dated 10.6.2010 and 7.7.2010 are declared against the law and have 

been passed without lawful authority. 

For what has been discussed above, this writ petition is allowed in the above terms. 

Petition allowed. 

 

2012 C.L.R. 1250 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Jan Muhammad, etc. 

Versus 

Mulazim Hussain, etc. 

 

Civil Revision No. 38 of 2011/BWP, decided on 6th March, 2012. 

CONCLUSION 

(1) Purchaser of suit property during pendency of lis has no right to make application 

under Section 12(2), C.P.C. 

SUBSEQUENT PURCHASER --- (Maintainability of application under Section 12(2), 

C.P.C.) 

Civil Procedure Code (V of 1908)--- 

---Ss. 115, 12(2)---Specific Relief Act, 1877, S. 42---Impugned mutation---Declaration suit-

--Appellate Court below while reversing judgment passed by Trial Court, decreed said suit--

-Application under Section 12(2), C.P.C. was filed by petitioner claiming to have purchased 

land in question---Principle of lis pendens---Such application was dismissed---Impugned 

order---Held: Petitioner was having no right to move application under Section 12(2), 

C.P.C.---Maker of such application was bound to show that judgment was bad due to 

misrepresentation, fraud or want of jurisdiction---All the mentioned ingredients were 

missing in application under Section 12(2), C.P.C. which had rightly been dismissed by 

Appellate Court below---Civil Revision petition dismissed.   (Para 6) 

Ref. PLD 2011 SC 905. 

Key Terms:- Application under Section 12(2), C.P.C. by subsequent purchaser. 

[Petitioner had purchased the suit property during lis, therefore, he could not challenge 

impugned declaration decree by filing an application under Section 12(2), C.P.C. High 

Court dismissed revision]. 

For the Petitioners: Ahmed Mansoor Chishti, Advocate. 

For the Respondents: Aejaz Ahmed Ansari, Advocate. 

Date of hearing: 6th March, 2012. 

 

ORDER 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, order passed by learned Addl. 

District Judge, Liaquatpur 13.12.2010 has been challenged whereby application filed by the 

petitioners under Section 12(2) of the C.P.C. against the judgment and decree dated 

5.09.2000, has been dismissed. 

 

2. The brief facts of the case are that a suit for declaration was filed by Khadim 

Hussain, etc. against Sardar Shah and another on 28.07.1980; after trial of the case, the suit 
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was dismissed by the Trial Court vide judgment and decree dated 04.05.1999; an appeal was 

preferred by the plaintiff and the learned Addl. District Judge vide judgment and decree 

dated 05.09.2000 accepted the appeal and decreed the suit. In this decree Mutation No. 171 

attested on 22.07.1937 was declared to be illegal. According to the facts of the this litigation 

during the pendency of the suit from 22.10.1982 till 2.02.2003 there are 73 various 

mutations; the defendants of the suit transferred portions of the suit land in favour of various 

persons; that the applicants/revision petitioners claimed to have purchased the suit land from 

10.05.1992 to 27.01.2001 through various mutations, therefore, they filed an application 

under Section 12(2), C.P.C. on 24.07.2000. The reply was requisitioned; the decree-holders 

contested the application and after hearing the parties, the learned Trial Court dismissed the 

application on the basis that during pendency of the suit principle of lis pendens is 

applicable and transactions during the pendency of lis when suit is decreed, has no value 

against the rights of decree-holder. 

 

3. I have heard the learned counsel for the parties and perused the record. 

 

4. Learned counsel for the petitioners submits that the learned Addl. District Judge was 

required to frame the issues and invite the parties to adduce their evidence, but he without 

framing the issues dismissed the application moved by the petitioners under Section 12(2) of 

the C.P.C.  

 

5. On the other hand, learned counsel for the respondents states that the facts are 

admitted between the parties. While relying on a case reported as ―Muhammad Ashraf Butt 

and others v. Muhammad Asif Bhatti and others (PLD 2011 Supreme Court 905)‖, he has 

stated that during the pendency of the suit a part of the suit property has been purchased by 

the petitioners, therefore, they have absolutely no right to move the application under 

Section 12(2), C.P.C. 

 

5. The contention of the learned counsel for the respondents, supported by law cited by 

him and pronounced by the Hon‘ble Supreme Court of Pakistan, is correct. I am of the view 

that the petitioners were having no right to move application under Section 12(2), C.P.C., for 

making out a case for interference by the Court in a decree granted by it, maker of 

application is bound to show that the judgment is bad due to misrepresentation, fraud or 

want of jurisdiction. All the above-mentioned grounds of interference in the judgment and 

decree under Section 12(2) of the C.P.C. are missing, therefore, the same has rightly been 

dismissed by the learned Addl. District Judge. In this view of the matter,  there is no force in 

this civil revision, same is hereby dismissed. 

Civil revision dismissed. 
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2012 C.L.R. 1261 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Manzoor Ahmed 

Versus 

Member Board of Revenue, Punjab through Secretary Colonies-II, etc. 

 

Writ Petition No. 5620-2011/BWP, decided on 13th March, 2012. 

CONCLUSION 

(1) Till the time land is reserved for specific purpose, it cannot be allotted for that 

purpose. 

LAND FOR LAMBARDARI SCHEME --- (Entitlement) 

Constitution of Pakistan (1973)--- 

---Art. 199---Land for Lambardari scheme---Matter in issue---In the chaks where petitioners 

were Lambardars, land for Lambardari scheme was not available---Policy of grant of State 

land on lease to the Lambardar---Request of petitioner was refused by BOR on basis that 

said clause (8) added in the policy had since been deleted---It was argued that as matter of 

allotment was under process therefore, withdrawal could not be implemented 

retrospectively---Validity---Land was not yet reserved for Lambardari grant and till time the 

land was reserved for specific purpose, it could not be allotted for that purpose---Land was 

not yet formally allotted to petitioners, therefore, petitioners could not claim that their rights 

be determined in accordance with law existing on day of filing of application for grant of 

land---Impugned order could not be declared without lawful authority---Writ petition 

dismissed.        (Paras 7,8,9) 

Key Terms:- Lambardari grant. 

[In the chaks where petitioners were Lambardar, land for Lambardari Scheme was not 

available. BOR had rightly refused allotment under said clause of the Notification which 

stood deleted. High Court dismissed writ petition]. 

For the Petitioner: Nadeem Iqbal Chaudhry, Advocate. 

Mehr Muhammad Iqbal, Assistant Advocate General Punjab assisted by Muhammad 

Ramzan Khan, Nabi Tehsildar Liaquatpur. 

Date of hearing: 13th March, 2012. 

 

ORDER 

AMIN-UD-DIN KHAN, J. --- Through this single order, I intend to decide this writ petition 

No. 5620-2011 as well as writ petitions No. 4797-2011 and 6860-2011 as there is common 

question of law and facts involved in all the three petitions. 

2. The matter in issue is that the petitioners being Lambardars of their 

respective chaks applied for the grant of land under the Lambardari grant scheme. 

Admittedly in their respective chaks the land was not available, therefore, they applied for 

the grant of land in accordance with clause-8(a) added vide Notification No. 1762-

2007/1263-C(V), dated 22.10.2007 in the scheme for ―Grant of State Land on Lease to the 

Lambardars". The matter was in progress and it is also admitted position that the land of 

adjoining chaks was not yet included in the lambardari grant scheme and further the 

allotment was also not yet made in favour of the petitioners; that the request of the 



 

(217) 

 

petitioners was refused by the Board of Revenue on the basis that clause-8(a) has been 

deleted from the scheme.  

3. Admittedly in the chaks where the petitioners are Lambardars, the land for 

lambardari scheme is not available and through Notification No. 1762-2007/1263-C(V) 

issued by the Government of the Punjab, Colonies Department on 22.10.2007 the Clause-

8(a) was added which is as follows:---  

 ―In case State land is not available in village of Lambardar he may be provided State 

land in physically joining village/adjoining villages.‖ 

This clause 8(a) was added in the policy of grant of State land on lease to the ―Lambardars" 

was notified on 17.01.2006, vide Notification No. 81-2006/50-C(V) issued by the 

Government of the Punjab Colonies Department and admittedly vide Notification No. 918-

2011/399-C(V) Clause-8(a) was deleted with immediate effect from 21.05.2011. 

4. Learned counsel for the petitioners states that their case was under process at 

the time of withdrawal of clause 8(a) through Notification dated 21.05.2011 which was to 

take affect immediately. Learned counsel while relying on the case-law reported as Altaf 

Hussain and 2 others v. N.E.D. University of Engineering and Technology through Vice-

Chancellor and another (PLD 1997 Karachi 289) and Muhammad Sarwar Khan v. 

Muhammad Azam Khan and another (1997 CLC 500 (AJ&K)), has argued that as their 

matter for allotment of land was under process, therefore, withdrawal cannot be 

implemented retrospectively and, therefore, for adjudication of their rights respondents were 

bound under the law to decide their matter for allotment of State land of lambardari grant, 

law applicable at the time of filing of their applications for grant of the land. 

5. On the other hand, learned Assistant Advocate General states that the land of 

adjoining village was not yet reserved for lambardari grant and further that formal allotment 

was not yet made in favour of the petitioners, therefore, no right can be claimed by the 

petitioners. 

 6. I have heard the learned counsel for the parties at full length and have gone 

through the legal proposition. 

7. Admittedly the land was not yet reserved for the lambardari grant and till the 

time the land is not reserved for specific purpose it cannot be allotted for that purpose and 

further admittedly the land was not yet even formally allotted to the petitioners, therefore, 

the petitioners cannot claim that their rights be determined in accordance with law existing 

on the day of filing of applications for grant of land. The case-law referred to above by the 

learned counsel for the petitioners are not applicable to the facts of this case. 

8. As the petitioners‘ counsel has argued that their rights were protected but I 

believe that the arguments have been advanced on the assumption that if in case of pending 

proceedings their rights were protected in the notification whereby clause 8(a) was 

withdrawn, but it is not the ground reality and factual position. 

9. In this view of the matter the arguments advanced by the learned counsel for 

the petitioners have no force. In view of above the orders impugned passed by the Board of 

Revenue cannot be declared without lawful authority, therefore, this petition having no force 

is dismissed. 

Petition dismissed. 
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2012 C.L.R. 1268 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Ansar Siddique Khan 

Versus 

Vice-Chancellor, I.U.B., etc. 

Writ Petition No. 4956 of 2011, decided on 21st March, 2012. 

CONCLUSION 

(1) A liberal interpretation of the provision of rules is required in such like cases which 

are beneficial and in the interest of students. 

LL.B. EXAMINATION --- (Issue of ineligibility) 

Constitution of Pakistan (1973)--- 

---Art. 199---Islamia University of Bahawalpur---Chapter-V, Rr. 2, 5, 10---LL.B. Part III 

examination---Issue of ineligibility---Before passing of LL.B. Part II Examination, petitioner 

was allowed to join classes of LL.B. Part III---Petitioner appeared and succeeded in LL.B. 

Part II Supplementary Examination, 2010 and stood pass---Through impugned letter 

petitioner was informed that he was ineligible in LL.B. Part III Annual Examination, 2011 

and he could appear in LL.B. Part III Annual Examination, 2012---Moot point---What was 

necessity or interest to allow a student as he had not passed Annual Examination, 2010 of 

LL.B. Part II, to join classes for LL.B. Part III---Liberal interpretation---Held: Said 

concession had been given in order to save precious time of the student---Impugned letter 

was declared to be without lawful authority---Respondents were directed to announce result 

of LL.B. Part III Examination of petitioner for which he had already undergone---Writ 

petition allowed.       (Paras 5,6,7,8) 

Ref. 1999 MLD 147, 1997 MLD 1816.  

[Petitioner/student succeeded in LL.B. Part II Supplementary Examination 2010 and during 

such period allowed to join classes for LL.B. Part III. Through impugned letter petitioner 

was declared ineligible to appear in LL.B. Part III Annual Examination 2011 and required 

him to appear in LL.B. Part III Annual Examination 2012. High Court while allowing writ 

petition directed to announce result of LL.B. Part-III Examination 2011 of petitioner]. 

For the Petitioner: Malik Imtiaz Mehmood Awan, Advocate. 

For the Respondents: Abdul Khaliq Javed, Assistant Controller, I.U.B. 

Date of hearing: 21st March, 2012. 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this writ petition, the petitioner has challenged 

letter No. 1502/Exams, dated 26.08.2011 issued by the Assistant Controller of 

Examinations, Islamia University of Bahawalpur, wherein the petitioner has been asked that 

he can appear in LL.B. Part III Annual Examination, 2012 and he is not eligible to appear in 

LL.B. Part III Annual Examination of 2011. 

2. Briefly, the facts of this case are that the petitioner being a student of LL.B. 

appeared in Part I Annual Examination, 2009 and declared successful in all the papers. He 

appeared in LL.B. Part II Supplementary Examination, 2010 and also declared pass in this 

Examination. Then he applied for LL.B. Part III Annual Examination, 2011. Through the 

impugned letter he was informed that he is ineligible to appear in LL.B. Part III Annual 

Examination, 2011 and he can appear in the LL.B. Part III Annual Examination, 2012. 
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3. The petitioner filed this writ petition and under the order of this Court dated 

09.09.2011 he appeared in the Examination of LL.B. Part III Annual Examination, 2011 and 

his result was withheld due to the order of this Court. 

4. The comments have been filed by respondent No. 3, who also appeared in 

person before this Court today. 

5. Learned counsel for the petitioner while relying upon "1999 MLD 147 

(Khurram Shahzad and others v. University of Peshawar through Registrar and 4 others) 

and 1997 MLD 1816 (Ghulam Sabia Bhatti v. Secretary, Board of Intermediate and 

Secondary Education, Lahore and 2 others)‖, has argued that a liberal interpretation of the 

provisions of rules are required in such-like cases which are beneficial and in the interest of 

students; that in accordance with Chapter IV, Rule 10, the Paragraph of which is as follows:-

-- 

"Notwithstanding anything to the contrary contained in the Regulations, the LL.B. Part II 

students, who appeared in the Supplementary-biannual examination, shall be permitted to 

join the LL.B. Part III Class provisionally at the time of regular admission to the college 

and in case they failed to do so they shall lose their right of admission and shall not be 

allowed to join the College after the declaration of the result of the Supplementary/Annual 

Examination." 

Admittedly, before passing of LL.B. Part II Annual Examination, petitioner was allowed to 

join the Classes of LL.B. Part III and he has attended the said Classes for full academic year 

of Part III, and admittedly the petitioner appeared and succeeded in LL.B. Part II 

Supplementary Examination, 2010 and stood pass. 

6. Respondent No. 3, in attendance, states that in accordance with Rules 2, 5 

and 10 of Chapter-V, governing the subject i.e. taking of Bachelor of Law (LL.B.) Part-III 

Examination, do not permit the petitioner to take Annual Examination of 2011 for Part III of 

LL.B. 

7. When confronted to respondent No. 3 that what was the necessity or interest to allow 

a student, as he has not passed the Annual Examination of 2010 for LL.B. Part II, to join the 

Classes for LL.B. Part III. He is unable to response this Court query. In my view, this 

concession has been given in order to save the precious time of the  students. Therefore, I 

am clear in my mind that when the petitioner has been declared pass in LL.B. Part II 

Supplementary Examination of 2010 and he has attended the Classes under this provision of 

law, therefore, declaring him ineligible through the impugned letter is not sustainable, 

specially in the light of case-law referred to by learned counsel for the petitioner while 

liberally interpreting the provisions governing the Examinations of LL.B. Part III. 

8. In the above terms, this writ petition is allowed and the impugned letter is 

declared to be without lawful authority. The respondents are directed to announce the result 

of LL.B. Part III Examination of petitioner for which he has already undergone. 

Petition allowed. 
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2012 C.L.R. 1272 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Afzal Javed 

Versus 

Sohail Akhtar etc. 

 

S.A.O. No. 1 of 2006, decided on 16th March, 2012. 

 

RENT CASE --- (Pendency of specific performance suit) 

Punjab Urban Rent Restriction Ordinance (VI of 1959)--- 

---Ss. 15, 13---Ejectment petition---Denial of relationship of landlord and tenant---Pendency 

of specific performance suit---Issue---Rent Controller accepted eviction petition, however, 

First Appellate Court partially allowed appeal---Validity---Eviction petitioner claimed an 

agreement to sell in his favour, was in possession of owner---Suit filed under agreement to 

sell was dismissed by Trial Court and appeal was pending---First Appellate Court had taken 

into consideration every bit of evidence to a right conclusion---Further held, as matter for 

specific performance of agreement was pending in shape of appeal, if first Appellate Court 

will come to a conclusion that there was a genuine agreement with regard to suit property in 

favour of appellant, then Court would certainly grant a decree and would get possession of 

suit property, in execution of decree---S.A.O. dismissed.    (Para 5) 

 

[With regard to alleged agreement to sell, controversy was sub judice in appeal. Eviction 

petition was allowed partially. S.A.O. was dismissed]. 

For the Appellant: Ch. Riaz Ahmad, Advocate. 

For the Respondent: Ch. Zulfiqar Ali, Advocate. 

Date of hearing: 16th March, 2012. 

 

ORDER 

AMIN-UD-DIN KHAN, J. --- Through this appeal the appellant who has claimed to be a 

landlord filed ejectment petition against respondents on 6.3.2002 with regard to non-

residential building. The respondents appeared and denied relationship of landlord and 

tenant. The learned Trial Court in view of complicated situation of the case, out of the 

divergent pleadings of the parties framed issues and invited the parties to produce their 

respective evidence. The learned Rent Controller vide judgment dated 28.2.2004 accepted 

the petition and directed the respondents to hand over the possession of the shop within one 

month. The respondents preferred an appeal against the said judgment before the first 

Appellate Court and the same was partly allowed vide the impugned judgment dated 

12.11.2005, hence this appeal. 

 

2. Learned counsel for the petitioner contends that the findings of the learned first 

Appellate Court while partly allowing the appeal of respondents Nos. 1 to 3 are arbitrary and 

based on hypothesis; that the findings of the first Appellate Court are result of mis-reading 

and non-reading of evidence. Learned counsel lastly contended that the learned first 

Appellate Court has ignored the report of Local  Commissioner, according to which Sohail 
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Akhtar respondent No. 1 was in possession of shop as tenant under the appellant and said 

Sohail Akhtar also admitted his tenancy under the appellant. 

 

3. On the other hand, learned counsel for the respondents contends that the judgment of 

the first Appellate Court is based on well-reasoned findings and has prayed for dismissal of 

the appeal.  

 

4. I have heard the arguments of the learned counsel for the parties and have perused 

the entire record with their able assistance.  

 

5. I have no doubt in my mind while adjudicating upon second appeal filed under the 

Punjab Urban Rent Restriction Ordinance, 1959 that the principle of C.P.C. mentioned in 

Section 100 are to be kept in mind. I have noticed that the first Appellate Court has 

discussed every aspect of the case and has also taken note of the previous litigation filed by 

the appellant-eviction petitioner himself. In the previous suit filed for permanent injunction 

learned Trial Court had also appointed Local Commission whose report is Ex.A-5 who 

appeared as AW.4. It is clearly  established that the premises measuring 1 Marla and 1 

Sarsai owned by the eviction petitioner asked  to be vacated was in possession of the 

petitioner himself even before the filing of the ejectment petition and further that other 

portion which was owned by Riaz-ul-Haq and Muhammad Ashraf, against which the 

eviction petitioner claims an agreement to sell in his favour, is in possession of owners. The 

suit filed under agreement to sell was dismissed by the learned Trial Court and the appeal  is 

pending before the first Appellate Court. The first Appellate Court has noted that as on 

16.7.2001 the eviction petitioner claims to have purchased the plot and he alleged that on 

18.7.2001 he has rented out the shop. This is highly improbable; therefore, first Appellate 

Court has taken into consideration every bit of evidence and reached to a right conclusion. 

As the matter for specific performance of agreement to sell is pending in shape of appeal, if 

the first Appellate Court will come to a conclusion that there was a genuine agreement with 

regard to the suit property in favour of the appellant, then Court will certainly grant a decree 

and he will get possession of the suit property, in execution of the decree. 

 

In view of the above circumstances, I see no force in this appeal which is 

accordingly dismissed. 

S.A.O. dismissed. 
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2012 C.L.R. 1275 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Majeedan Bibi 

Versus 

Muhammad Amin 

Civil Revision No. 113 of 2000, decided on 10th April, 2012. 

CONCLUSION 

(1) Plaintiff of a suit for pre-emption under the Act, 1913 has to show his superior right 

of pre-emption at three stages i.e. at the time of impugned sale, filing of the suit and 

decree. 

(a) Issues, non-framing of--- 

---If any issue has not been framed, as the parties to the suit are fully aware of their 

contention made in their pleadings and they produce their evidence with regard to that 

contention, the framing of issues remain a formality---Principle of law.  (Para 9) 

 

COLONY LAND --- (Law of pre-emption operation) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Punjab Pre-emption Act, 1913, Ss. 15, 8---Colonization of Govt. Lands (Punjab) 

Act, 1912---Colony Land---Exemption from operation of Pre-emption Act---Notification 

No. 74, dated 15.6.1944---Issues---Factual/legal aspects of case---It was evident from 

documentary evidence in the shape of respective jamabandi that both the said khatas were 

ownership of State of Bahawalpur---It was also proved on record that whole of suit land was 

originally State land and was transferred under the Act, 1912---Held: Even after grant of 

Patta Malkiat, the land was not excluded from the colony area---Suit land was free from 

operation of law of pre-emption---Plaintiff of suit for pre-emption had to show his superior 

right at three stages i.e. at the time of impugned sale, filing of suit and decree---Parties were 

fully aware of their contention made in pleadings, therefore, non-framing of specific issue 

was not prejudicial to rights of parties---Impugned appellate judgment./decree was set aside 

by High Court and suit filed by respondent-plaintiff stood dismissed---Civil revision petition 

allowed.         (Paras 9,10) 

[Even after grant of Patta Malkiat, land in question was not excluded from colony area and 

was from operation of law of pre-emption. Pre-emption suit stood dismissed]. 

For the Petitioner: Sardar Muhammad Hussain Khan, Advocate. 

For the Respondent: Ahmad Mansoor Chishti, Advocate. 

Date of hearing: 10th April, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioner-defendant has 

challenged the judgment and decree dated 03.02.2000 passed by the learned Addl. District 

Judge, Chishtian, whereby the appeal filed by the plaintiff-respondent was accepted and the 

judgment & decree dated 09.06.1996 passed by the learned Civil Judge 1st Class, Chishtian, 

dismissing the suit filed by the plaintiff-respondent, were set aside. 

2. Precisely, the facts as leading to this civil revision are that petitioner-

defendant purchased the suit property through oral Mutation No. 456 sanctioned on 
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22.12.1973 from Mst. Hamidan Bibi, daughter of Mehar-ud-Din. The respondent-plaintiff 

filed a suit to pre-empt the sale on 21.12.1974 on the basis that the land has been sold by his 

sister, therefore, he being 'Yakjaddi' and joint owner of Khata, has superior right of pre-

emption over the suit property. 

The suit was contested by the defendant-petitioner by filing written statement. The 

Trial Court framed two issues and invited the parties to produce their respective evidence. 

Both the parties adduced their oral as well as documentary evidence in support of their 

contentions. In the first round of litigation, suit was decreed on 10.06.1975 and the appeal 

was dismissed on 24.07.1977 and then in second appeal, case was remanded back on 

05.12.1995 allowing the petitioner-defendant to amend the written statement and after 

remand on the objection of amendment of written statement, issue No. 3 was framed which 

is as follows:--- 

"Whether the suit land and its sale are exempted from suit for pre-emption as alleged in the 

amended written statement? OPD" 

In the second round, vide judgment and decree dated 09.06.1996 the Trial Court decided 

issues Nos. 1 and 2 in favour of plaintiff and decided issue No. 3 in favour of defendant and 

dismissed the suit. Only the plaintiff filed an appeal and no cross-objections were filed. The 

first Appellate Court vide judgment and decree dated 03.02.2000 while reversing the 

findings on issue No. 3 granted a decree in favour of respondent-plaintiff. Hence, this civil 

revision. 

3. As learned counsel for the parties have advanced arguments in original as 

well as in the alternate pleas. Therefore, the questions determinable by this Court are:--- 

(i) Whether whole of the property sought to be pre-empted is exempt from the operation 

of  Pre-emption Act on the basis on the basis of Notification No. 74, dated 

15.06.1944 issued under Section 8 of the Punjab Pre-emption Act (1 of 1913)? 

(ii) Whether the property of both the Khatas was originally the State land under the 

operation of Colonization of Government Lands (Punjab) Act, 1912? 

4. Learned counsel for the petitioner states that the Trial Court has held that 

property fall within the colony area and is exempted from the operation of law of Pre-

emption and Notification No. 74, dated 15.06.1944 (Ex.D-18) is available, therefore, suit 

was rightly dismissed by the Trial Court. Learned counsel has referred Ex.D-1, Ex.D-9 and 

Ex.D-10 to substantiate his contention and states that originally it is proved through 

Jamabandi for the year 1926-27 (Ex.D-9), as whole of the suit land falling in Khatas Nos. 23 

and 112 according to Jamabandi for the year 1970-71, was State land owned by 'Sarkar 

Daulat Madar' State of Bahawalpur, therefore, it is proved that originally this land was a 

State land and Patta-Malkiat, which is available on the file as Ex.D-30, the conditions 

contained in this Patta-Malkiat clearly show that the Colonization of Government Lands 

(Punjab) Act, 1912 will remain applicable. In this context, learned counsel relied upon 

"1986 SCMR 431 (Mst. Nawaz Fatima v. Muhammad Sarwar and another) PLD  1977 

Lahore 1243 (Abdul Rahman v. Wahid Bakhsh and 9 others) 1994 CLC 52 (Muhammad 

Khan v. Muhammad Din) and PLD 1969 Supreme Court 197 (Mst. Rehmat Bibi v. Nathe 

Khan and others)". 

5. On the other hand, learned counsel for the respondent-plaintiff states that as 

no appeal or cross- objections were filed with regard to the findings recorded by the Trial 

Court on issues Nos. 1 and 2, therefore, first Appellate Court rightly decided issue No. 3 in 
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favour of respondent-plaintiff on the basis of record available on the file. Further states that 

the plaintiff proved that both the Khatas were not originally owned by the Government and 

were not under the operation of Colonization of Government Lands  (Punjab) Act, 1912, if 

this Court is of the opinion that the Notification giving exemption to the colony land is 

applicable in this case, then only the land falling in the Khata which was originally owned 

by the State of Bahawalpur will be exempted and it is not applicable to any other Khata, 

learned counsel states that only Khata No. 23 was owned by the Government and Khata No. 

112 was not in the ownership of State of Bahawalpur.  

6. I have heard the learned counsel for the parties at full length, perused the 

record carefully with their able assistance and also gone through the law cited by them. 

7. First of all, I take the question whether the land of both Khatas was originally 

the State land. The contention of learned counsel for the petitioner is supported by the 

record. It is evident from the Jamabandi for the year 1926-27 (Ex.D-9) that land measuring 

751-kanals was the ownership of State of Bahawalpur and land mentioned therein fall within 

Khata Nos. 23 and 112 in the Jamabandi for the year 1971-72. As such, the contention of 

learned counsel for the respondent-plaintiff is against the record, so the same is repelled 

being incorrect. It is also proved on the record that whole of the suit land was originally the 

State land and was transferred under the Colonization of Government Lands (Punjab) Act, 

1912. 

8. Now the question arises whether after grant of Patta-Malkiat, exemption 

given to the colony land under the Notification issued by the State of Bahawalpur, copy of 

which is available as Ex.D-18, remains intact or ceases to have effect. In this regard, clear 

light can be taken from the pronouncement of august Supreme Court of Pakistan reported as 

"PLD 1969 Supreme Court 197 (Mst. Rehmat Bibi v. Nathe Khan and others)", wherein the 

matter in issue was the same and while approving the view taken by this Court the august 

Supreme Court has held that the exemption will remain attached to the colony area, 

therefore, for the purpose of exemption from law of Pre-emption this land even after the 

grant of Patta-Malkiat remains subject of the Colonization of Government Lands (Punjab) 

Act, 1912, and further that even grant of Patta-Malkiat the land is not excluded from the 

colony area. In this view of the matter, I have no any ambiguity in my mind that the suit land 

is free from the application of operation of law of Pre-emption. 

9. The other point raised by learned counsel for the respondent-plaintiff is that 

at the time of filing of suit, Notification No. 74, dated 15.06.1944 was not in the field, 

therefore, it is not applicable to this case. I am afraid that the contention of learned counsel 

is wrong, as the plaintiff of a suit for pre-emption has to show his superior right of pre-

emption at three stages i.e. at the time of impugned sale, filing of suit and decree. 

Admittedly at the time of impugned sale, that Notification dated 15.06.1944 was applicable 

and was in field, so the contention of learned counsel for the respondent-plaintiff is not 

sustainable. Even otherwise, I am astonished to see that even the Trial Court has not framed 

the issue with regard to superior right of pre-emption. Though I am clear in my mind that 

now it is settled law that if any issue has not been framed, as the parties to suit are fully 

aware of their contentions made in their pleadings and they produce their evidence with 

regard to that contentions, the framing of issues remains a formality. The same is the 

position of this case, therefore, non-framing of issue is not prejudicial to the rights of the 

parties. 
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10. In the light of what has been discussed above, this civil revision is allowed 

and while reversing the findings recorded by the first Appellate Court on issue No. 3, 

impugned judgment and decree dated 03.02.2000 are set aside. Resultantly, the suit filed by 

the respondent-plaintiff shall stand dismissed with no order as to costs. 

Civil revision allowed. 

 

2012 C.L.R. 1281 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mst. Murad Bibi 

Versus 

Mst. Samia Durrani, etc. 

 

Civil Revision Nos. 380 and 381 of 2000, decided on 15th May, 2012. 

CONCLUSION 

(1) High Court while exercising jurisdiction under Section 115 of the C.P.C. ordinarily 

does not reinterpret the evidence which the two Courts below have already 

interpreted. 

 

DECLARATION OF TITLE --- (Tamleeknama) 

Civil Procedure Code (V of 1908)--- 
---S. 115---Specific Relief Act, 1877, S. 42---Declaration of title---Plaintiff-petitioner 

claimed suit house on basis of two transactions, first half of house, she claimed through 

written Tamleek and other half through oral Tamleek by the owner---Issues---Courts below 

dismissed suit---Appreciation of evidence---Validity---So far as written Tamleek was 

concerned, original document had not been produced---Only abstract from the Register of 

stamp vendor and also abstract from the register of petition writer were produced as exhibits 

respectively---Further held, reserving affirmative statement by plaintiff till close of evidence 

of defendants even if recorded could not be used in affirmative evidence---When plaintiff 

herself opted to appear after close of defence evidence, therefore, non-reading of her 

affirmative evidence made no difference as even if her statement would have been recorded 

could not have been used as affirmative evidence in her favour---There were no rebuttal 

evidence by defendants against her, therefore, there was no occasion to give plaintiff-

petitioner opportunity to produce rebuttal evidence---There were concurrent findings of facts 

recorded by two Courts below against petitioner---Civil revision petition dismissed. 

(Paras 7,8,9,11) 

[Petitioner/plaintiff had not produced original document of Tamleeknama in the Court in 

respect of house in question but only produced extracts from the Register of stamp vendor 

and petition writer. Courts below correctly dismissed suit for declaration. High Court 

dismissed civil revision]. 

 

For the Petitioner: Ch. Naseer Ahmad, Advocate. 

For the Respondent No. 1: Ch. Manzoor Ahmad, Advocate. 

For the Respondent No. 2: Muhammad Mushtaq Azmi, Advocate. 

Date of hearing: 15th May, 2012. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through the above-mentioned civil revisions, the petitioners 

(Mst. Murad Bibi & Ahmad Raza Khan, respectively) have challenged the judgment and 

decrees dated 15.05.2000 passed by the learned Addl. District Judge, Bahawalpur, whereby 

two appeals filed by each of both were dismissed, and the consolidated judgment and 

decrees dated 10.01.1994 passed by the learned Civil Judge, Bahawalpur, whereby two suits 

for declaration filed by both the petitioners were dismissed and suit for possession filed by 

respondent No. 1 was decreed. 

2. The brief facts of the case are that Ahmad Raza Khan was original owner of 

suit house No. 148-B, Model Town-B, Bahawalpur. Half of the house has been claimed 

through Tamleek-Nama dated 24.06.1980 and other half through oral Tamleek by Mst. 

Murad Bibi, who is his wife. The suit was filed on 05.09.1982 against Ahmad Raza Khan 

and Mst. Samia Durrani. The other suit was filed by Mst. Samia Durrani against Mst. Murad 

Bibi and Ahmad Raza Khan with regard to 300 square feet property, part of above-

mentioned house claiming through registered Tamleek-Nama dated 06.08.1982 by Ahmad 

Raza Khan in favour of Mst. Samia Durrani. The third suit was filed by Ahmad Raza Khan 

against Mst. Samia Durrani and Mst. Murad Bibi for declaration that gift deed dated 

03.08.1982 is not operative due to non-delivery of possession. All the three suits were 

consolidated and the proceedings were ordered in the suit filed by Mst. Murad Bibi. The 

consolidated issues were framed on 28.02.1989. The parties were invited to produce their 

respective evidence. 

3. The plaintiff (Mst. Murad Bibi) got recorded statements of her witnesses and 

on 15.07.1991 her learned counsel made a statement that he will get the statement of 

plaintiff in affirmative and rebuttal evidence recorded after the close of evidence of other 

side. Ahmad Raza Khan himself appeared as D.W-1 and also produced documentary 

evidence. The right to produce evidence of Mst. Samia Durrani was closed on 11.12.1993. 

The Trial Court vide judgment and decrees dated 10.01.1994 dismissed the suits for 

declaration filed by Ahmad Raza Khan and Mst. Murad Bibi and decreed that of Mst. Samia 

Durrani, Mst. Murad Bibi and Ahmad Raza Khan filed two appeals each, which were 

dismissed by the first Appellate Court vide judgment and decrees dated 15.05.2000. Hence, 

these civil revisions. 

3. Learned counsel for the petitioner (Mst. Murad Bibi) at the very outset stated 

that right to appear as a witness was reserved by the plaintiff and after the close of evidence 

of defendants, she was not asked to appear as a witness. Further stated that the evidence of 

Mst. Samia Durrani was closed, therefore, the Courts below fell in error while decreeing her 

suit and dismissing the appeals filed by the petitioners. Learned counsel states that as the 

copy of Tamleek-Nama is Ex.D-1/1, which does not bear the signatures of Mst. Samia 

durrani for acceptance of Tamleek and further learned counsel has referred the documentary 

evidence produced by Ahmad Raza Khan Ex.D-1 to Ex.D-5, which relate to the family suits. 

It has been further argued that Mst. Samia Durrani left the house of her husband prior to the 

alleged Tamleek in her favour, therefore, the judgments and decrees passed by the Courts 

below are not sustainable under the law. 

4. Learned counsel appearing on behalf of the petitioner (Ahmad Raza Khan) 

states that the execution of Tamleek-Nama in favour of Mst. Samia Durrani, who is daughter 

in law of petitioner, has not been denied but it has been challenged on the point that the 
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possession was never delivered to Mst. Samia Durrani; that the judgments and decrees 

passed against him while dismissing the suit and appeal are nullity in the eye of law and are 

liable to be reversed. 

5. On the other hand, learned counsel for respondent No. 1 (Mst. Samia durrani) 

states that Ahmad Khan has admitted in his written statement filed in the suit filed by Mst. 

Murad Bibi that this portion of house has been transferred through registered Tamleeknama 

and possession has also been delivered to Mst. Samia Durrani, with full detail in Para 5 of 

written statement as well as written statement filed in the suit filed by Mst. Samia Durrani it 

has been admitted that the suit property measuring 300 square feet has been gifted to Mst. 

Samia Durrani and suit has been admitted and stated that he has no objection if the suit is 

decreed. With regard to the objection of learned counsel for the petitioner (Mst. Murad Bibi) 

that she was not given right to appear before the Court as her own witness, learned counsel 

stated that as Ahmad Raza Khan has produced no evidence against Mst. Murad Bibi and 

evidence of Mst. Samia Durrani was closed, therefore, there was no occasion to give her 

opportunity to produce rebuttal evidence. With regard to the appearance of Mst. Murad Bibi 

in affirmative evidence after the close of evidence of defendant, learned counsel states that 

the evidence of Mst. Samia Durrani was closed on 11.12.1993 and after that there were 3/4 

successive dates for hearing of the arguments but Mst. Murad Bibi never claimed her right to 

appear before the Court as her own witness and further that even in the grounds of appeal, 

she has not agitated this point before the first Appellate Court. 

6. I have heard the learned counsel for the parties at full length and also gone 

through the record with their able assistance. 

7. Admittedly, Ahmad Raza Khan was the original owner of suit house. Mst. 

Murad Bibi claims the suit house on the basis of two transactions. First half of the house she 

claimed through written Tamleek and other half through oral Tamleek by the owner. 

8. So far as, the written Tamleek is concerned. The original document has not 

been produced. Only the abstract from the Register of Stamp Vendor has been produced as 

Ex.P-1 and also the abstract from his Register, who is allegedly a Petition Writer, has been 

produced as Ex.P-2. There are concurrent findings of facts recorded by two Courts below 

against Mst. Murad Bibi. When claim of Mst. Murad Bibi has been rejected by the Courts 

below and so far as the objection of learned counsel for the petitioner (Mst. Murad Bibi) that 

she was not given right to rebut the evidence and to appear as her own witness in affirmative 

evidence, is concerned. I am clear in my mind that the reserving affirmative statement by the 

plaintiff till the close of evidence of defendants, even if recorded, cannot be used in 

affirmative evidence. When the plaintiff (Mst. Murad Bibi) herself opted to appear after the 

close of defence evidence, therefore, non-recording of her affirmative evidence makes no 

difference as even if her statement would have been recorded that could not have been used 

as affirmative evidence in her favour. 

9. So far as, the right of rebuttal evidence is concerned. There is no rebuttal 

evidence by the defendants against her, therefore, there was no occasion to give her 

opportunity to produce rebuttal evidence. Even otherwise, after the close of evidence of Mst. 

Samia Durrani there were 3/4 successive dates of hearing when the case was adjourned for 

arguments. Mst. Murad Bibi never claimed her right to produce the evidence and even at 

appellate stage she has not pressed this point. This point first time before this Court at 

revisional stage is not valid. 
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10. So far as, the case of Ahmad Raza Khan is concerned. There are concurrent 

findings of facts recorded by two Courts below. His version has been disbelieved by the 

Courts below and this Court while exercising jurisdiction under Section 115 of the C.P.C. 

ordinarily does not reinterpret the evidence which the two Courts below have already 

interpreted. When the suits of Mst. Murad Bibi and Ahmad Raza Khan have been dismissed 

by both the Courts below. Now remains the suit of Mst. Samia Durrani in field. The 

execution of registered gift deed in her favour has not been denied by the maker, Ahmad 

Raza Khan. The written statement has been filed where the prayer of decree of suit for 

possession has not been denied by Ahmad Raza Khan, therefore, there is no illegality and 

infirmity in the judgments and decrees passed by the Courts below in favour of Mst. Samia 

Durrani. When there was no denial of facts by Ahmad Raza Khan and suit of Mst. Murad 

Bibi has also been dismissed, therefore, there was no hurdle in granting the decree in favour 

of Mst. Samia Durrani, which the Courts below rightly granted and maintained the decree in 

favour of Mst. Samia Durrani. 

11. In the light of what has been discussed above, both the civil revisions fail and 

the same are hereby dismissed, leaving the parties to bear their own costs. 

Civil revision petition dismissed. 

 

2012 C.L.R. 1295 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Sardar Muhammad  

Versus 

Asghar Ali, etc. 

 

Civil Revision Nos. 268, 269 and 270 of 1997, decided on 7th May, 2012. 

CONCLUSION 

(1) The salient features for determination for guidance of a Court are that the reason for 

―Benami transaction‖, the source of money, the actual possession of property and 

possession of original document with regard to Benami transaction.  

DECLARATION OF TITLE --- (Benami transaction) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Suit for declaration---Issue of ‗Benami 

transaction‘---It was claimed that plaintiffs/respondents be declared owner of suit property 

and named father of parties as ‗Benamidar‘---Both the Courts below concurrently decreed 

suit---Position in law---Salient points for determination as to Benami transaction are the 

source of money, the actual possession of property, and possession of original documents 

with regard to the Benami transaction---Factual analysis---Nothing from all the noted 

important factors had even been pleaded in the plaint, therefore, no question of evidence of 

plaintiffs-respondents on those points arose---There was no direct evidence with regard to 

arrangement of money paid for purchase of suit properties---Even there was nothing on 

record to show that when and from whom the property was purchased---There was 

absolutely no evidence available on file with regard to original document of transfer of title 

or even acquisition of any rights in suit properties---There was no allotment order even on 

file nor it had been mentioned in evidence or pleadings---Moreover, site plans for 
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construction of buildings over properties had been produced by said DW which showed that 

those site plans were got sanctioned by original owner---Impugned judgments/decrees were 

set aside by High Court---Suit for declaration stood dismissed/civil revision petition 

allowed.        (Paras 8,9,10) 

Key Terms:- Benami transaction. 

[Pre-requisites as to Benami Transaction were not proved. Courts below incorrectly passed 

declaratory decree. High Court allowed civil revision]. 

For the Petitioner: Aejaz Ahmad Ansari, Advocate. 

For the Respondents: Bashir Ahmad Chaudhry, Advocate. 

Date of hearing: 7th May, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through the above-mentioned civil revisions, the petitioner 

has challenged the judgment and decrees dated 12.05.1997 passed by the learned Addl. 

District Judge, Rahim Yar Khan, whereby three appeals filed by the petitioner were 

dismissed, and the judgment and decrees dated 18.02.1889 passed by the learned Civil 

Judge, Rahim Yar Khan, whereby two suits for partition filed by the petitioner (Sardar 

Muhammad) were dismissed and the suit for declaration filed by Barkat Ali etc. was 

decreed. 

2. Briefly, the facts of this case are that the petitioner (Sardar Muhammad) filed 

two suits for partition of suit property mentioned in each suit and the third suit for 

declaration was filed by the respondents (Asghar Ali, etc.) alleging therein that they be 

declared owner of suit property and father of parties, namely, Haji Lal Din as 'Benamidar'. 

All the three suits were consolidated in the suit for declaration filed by the respondents 

(Barkat Ali, etc).  

The written statements were filed. From the divergent pleadings of the parties, 

consolidated issues were framed and the parties were invited to produce their respective 

evidence. Both the parties produced oral as well as documentary evidence in support of their 

versions. Vide judgment and decrees dated 18.02.1989 the Trial Court decreed the suit for 

declaration filed by Barkat Ali, etc. and dismissed both the suits for partition filed by the 

present petitioner (Sardar Muhammad). Feeling aggrieved thereby, three appeals were filed 

before the first Appellate Court, which were dismissed vide judgment and decrees dated 

12.05.1997. Hence, these civil revisions. 

3. The civil revision No. 268-1997 is outcome of suit for declaration filed by 

Barkat Ali, etc, whereas civil revisions Nos. 269 & 270-1997 are outcome of suits for 

partition filed by Sardar Muhammad. 

4. Learned counsel for the petitioner states that the suit properties were recorded 

in the name of Haji Lal Din, predecessor of parties, and admittedly plaintiffs and defendants 

were real brothers. Their mother was also defendant No. 2 on a suit for declaration filed by 

the respondents. The case of plaintiffs Barkat Ali, etc. was that they are real owner of suit 

property, whereas their father was recorded owner as 'Benamidar'. Learned counsel states 

that the properties were (i) plot No. 3 Club Road, Rahim Yar Khan (ii) plot No. 21 situated 

in Shahi Road, Rahim Yar Khan and (iii) 40-kanals of agricultural land situated in Mouza 

Sultan Pur. Learned counsel states that plaintiffs were required under the law to prove the 

transaction as 'Benami' by proving that the original sale documents were in their possession, 
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the actual possession of suit property, source of money paid for the transaction and the 

reason for 'Benami' transaction. Further states that the plaintiffs miserably failed to plead 

and prove all these pre-requisites for declaring a transaction to be a 'Benami' one. It has been 

further stated that even the document produced by the plaintiffs as Ex.P-1 (Wasiat-Nama) 

negates the version of plaintiffs. 

5. On the other hand, learned counsel for the respondents states that there are 

concurrent findings of facts recorded by the Courts below and this Court is not supposed to 

go into the factual controversy between the parties; that Ex.P-1 is to be seen by the body of 

this document and not only the caption and that it is an acknowledgement on the part of Haji 

Lal Din, the predecessor of plaintiffs, that the suit properties are actually the ownership of 

plaintiffs Barkat Ali, etc. and Ex.P-1 is not will deed. 

6. I have heard the learned counsel for the parties at full length and also gone 

through the record with their able assistance. 

7. The basic question in the suit is whether the suit properties were in the name 

of Haji Lal Din as 'Benami' and plaintiffs (Barkat Ali, etc.) were the real owner of suit 

property. 

8. No doubt, for proving a transaction to be a 'Benami' transaction, plaintiff as 

he asserts to believe his plea which is ever against the written documents, therefore, the 

august Supreme Court has made clear criteria for determination of a transaction to be a 

'Benami' transaction. The salient points for determination for guidance of a Court are that 

the reason for 'Benami' transaction, the source of money, the actual possession of property 

and possession of original document with regard to the 'Benami' transaction. 

 I have noticed that nothing from all the above important factors have even been 

pleaded in the plaint, therefore, no question of evidence of plaintiffs on these points arises. 

No doubt, they have produced eight witnesses. Their main emphasis was to prove Ex.P-1. 

All other points which require independent evidence, plaintiffs have not concentrated upon 

these points. Even if Ex.P-1 is presumed to be proved, then comes its interpretation that 

what rights this document gives to the plaintiffs. Learned counsel for the petitioner (Sardar 

Muhammad) stated that admittedly this document is will by its caption. Even if body be 

considered, it cannot be said to be an acknowledgement by any stretch of imagination, as 

maker of this document has reserved his right with regard to the income of property in 

dispute in his favour till his death and after that he reserve the right for his wife. In this way, 

learned counsel has argued that this document cannot be termed as an acknowledgement. I 

have read the findings recorded by both the Courts below, no doubt same are concurrent 

findings, which not only are against the settled principles of law but also are against the 

evidence led by the parties and is available on the file of the case. As there is no direct 

evidence with regard to the arrangement of money paid for purchase of suit properties. Even 

there is nothing on record to show that when and from whom the property was purchased 

and that there is absolutely no evidence available on the file with regard to the original 

document of transfer of title or even acquisition of any rights in the suit properties. There is 

no allotment order even on the file nor it has been mentioned in the evidence or the 

pleadings. Moreover, the site plans for construction of buildings over the properties have 
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been produced by the defendant (Sardar Muhammad) which show that these site plans were 

got sanctioned by Haji Lal Din. 

9. Another important factor is that three plaintiffs are claiming properties jointly 

as ‗Benami' transactions in their favour. In the above circumstances, I am clear in my mind 

that Haji Lal Din was the real and original owner of suit properties. After his death his legal 

heirs are entitled to the suit property. 

10. In the light of what has been discussed above, all the three civil revisions are 

allowed. The impugned judgments and decrees passed by the Courts below are set aside. 

Resultantly, the suit for declaration filed by the plaintiffs (Barkat Ali, etc.) which is subject-

matter of C.R-268-1997 shall stand dismissed with costs throughout and the suits for 

partition filed by petitioner (Sardar Muhammad) which are subject-matter of C.Rs-269 & 

270-1997 shall stand decreed and the decrees whereof will be presumed to be preliminary 

decrees. Sardar Muhammad is declared joint owner in the properties according to his share 

as legal heir of his father Haji Lal Din. The Trial Court shall further proceed with the matter 

for passing final decrees in accordance with law in both the suits for partition. 

Civil revision petition allowed. 

 

2012 C.L.R. 1344 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Hazoor Bakhsh and another 

Versus 

Mst. Jiwan, etc. 

 

Civil Revision No. 648 of 2000, decided on 8th May, 2012. 

CONCLUSION 

(1) No limitation can be rest against the joint owner, as the possession of one co-sharer 

presumed under the law to be the possession on behalf of all co-sharers. 

 

DECLARATION OF TITLE --- (Inheritance/limitation point) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Transfer of Property Act, 1882, Ss. 41, 52---

Limitation Act, 1908---Declaration of title---It was case of plaintiffs/petitioners that they 

were only legal heirs of the deceased owner taking exception to the said mutation of 

inheritance and specific performance decree on basis of compromise by said defendants---

Issues---Courts below dismissed suit essentially as barred by time and on the ground that 

said defendants were bona fide purchases for value and plaintiffs-petitioners were bound 

under law to challenge specific performance decree in an application under Section 12(2), 

C.P.C.---Appraisal of evidence---Validity---As against findings recorded by Trial Court with 

regard to wrong attestation of inheritance mutation and with regard to relationship of 

petitioner with deceased, no cross-objection or appeal was filed anywhere therefore, those 

findings remained intact---Limitation point---Legal position---When a propositus dies, his 

legal heirs automatically become the owner and all the persons entitled become joint owner, 
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therefore, no limitation can be rest against the joint owners, as the possession of one co-

sharers is presumed under the law to be the possession on behalf of all the co-sharers---Said 

defendant got decree for specific performance at appellate stage through a compromise and 

it was done during pending of instant suit, therefore, by no stretch of imagination, he could 

be said to be a bona fide purchaser---Even otherwise, decree obtained during pendency of 

suit, lis pendens was fully applicable in instant case---Further held, it is not intention of law 

to file first application under Section 12(2), C.P.C. for setting aside decree and then file a 

suit for declaration for getting decree for their title---In those circumstances, said decree 

passed in a suit for specific performance was rightly challenged in instant suit---Impugned 

judgments/decrees passed by Courts below were set aside by High Court---Civil revision 

petition allowed/ suit decreed.      (Paras 8,9,10) 

Ref. PLD 1990 SC 1.  

Key Terms:- Co-sharer and limitation. 

[In the matter of inheritance, no question as to limitation arises. Said defendant/respondent 

purchased suit property during pendency of litigation, therefore, he could not be said to be a 

bona fide purchaser for value. In the circumstances, such specific performance decree was 

rightly challenged in declaration suit by plaintiff. High Court allowing civil revision, granted 

decree for declaration]. 

For the Petitioners: Shaukat Mehmood Shafi, Advocate. 

For the Respondents: Ex parte (26.04.2012). 

Date of hearing: 8th May, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioners-plaintiffs have 

challenged the judgment and decree dated 14.09.2000 passed by the learned Addl. District 

Judge, Khanpur, whereby the appeal filed by them was dismissed, and the judgment and 

decree dated 22.05.1993 passed by the learned Civil Judge, Khanpur, whereby the suit for 

declaration filed by the petitioners-plaintiffs was dismissed. 

2. Briefly, the facts as leading to this civil revision are that the petitioners-

plaintiffs on 22.12.1981 filed a suit for declaration alleging therein that they are owner of 

suit property fully mentioned in the head-note of plaint on the basis that they are the sons of 

Mst. Ghulam Jannat, who was the only daughter of Allah Jewaya and mutation of 

inheritance No. 1105 attested on 30.01.1956 is against the law and Shariat and is not binding 

upon the plaintiffs, therefore, the decree for specific performance on the basis of a 

compromise by defendants Nos. 2 to 5 in favour of defendant No. 6 with regard to the suit 

property has also no effect against the rights of plaintiffs.  

The suit was contested by filing written statement. The Trial Court framed issues and 

invited the parties to produce their respective evidence. Both the parties adduced oral as well 

as documentary evidence in support of their versions. After the close of trial, vide judgment 

and decree dated 22.05.1993 suit was dismissed by the Trial Court. An appeal was preferred 

by the plaintiffs before the first Appellate Court, which also met with the same fate vide 

judgment and decree dated 14.09.2000. Hence, this civil revision. 

3. The Trial Court while recording the findings on issues Nos. 1 to 3 admitted 

that plaintiffs are the legal heirs of Mst. Ghulam Jannat, who was the daughter of Allah 

Jewaya and defendants Nos. 1 to 5 are not legal heirs of Allah Jewaya and mutation was 
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wrongly attested, but dismissed the suit on the basis that it is time-barred. On issue No. 4 the 

Trial Court recorded the findings that defendant No. 6 is a bona fide purchaser. 

4. The respondents have been proceeded against ex parte vide order dated 

26.04.2012. 

5. I have heard the learned counsel for the petitioners and also gone through the 

entire record minutely. 

6. I have noticed that D.W-3 has admitted that Ghulam Qadir, Abdul Rasheed 

and Allah Jewaya are sons of Ahmad Ali. Learned counsel for the petitioners has referred 

the document to prove that Ghulam Farid was referred in the document alias Allah Jewaya 

and this was done only to usurp the property of Allah Jewaya and the mother of petitioners, 

namely, Mst. Ghulam Jannat. As against the findings recorded by the Trial Court with regard 

to the wrong attestation of inheritance mutation and with regard to relationship of petitioners 

with Mst. Ghulam Jannat and Allah Jewaya, no cross-objection or appeal was filed 

anywhere, therefore, these findings remained intact till today. 

7. The only issue with regard to the limitation and the decree passed in favour 

of defendant No. 6 is to be looked into. 

8. So far as, the matter of limitation is concerned. It is settled law that when a 

propositus dies, his legal heirs automatically become the owner and all the persons entitled 

become joint owners therefore, no limitation can be rest against the joint owner, as the 

possession of one co-sharer is presumed under the law to be the possession on behalf of all 

other co-sharer. In this context, reliance can be placed upon "PLD 1990 Supreme Court 1 

(Ghulam Ali and 2 others v. Mst. Ghulam Sarwar Naqvi)‖. In this view of the matter, the 

findings recorded by the Courts below with regard to the limitation are against the law. 

9. The second point which the Courts below have emphasized upon is that 

defendant No. 6 is bona fide purchaser. I have noticed that he got the decree for specific 

performance at the appellate stage through a compromise and it was done during the 

pendency of suit in hand, therefore, by no stretch of imagination. He can be said to be a 

bona fide purchaser and even otherwise the decree passed during the pendency of suit, lis 

pendens is fully applicable in this case. Further, the first Appellate Court fell in error while 

giving the observation that plaintiffs-appellants were bound under the law to challenge the 

decree for specific performance in an application filed under Section 12(2) of the C.P.C. I 

am afraid that the findings of first Appellate Court are absolutely against the settled 

principles of law. It is not the intention of law to file first the application under Section 12(2) 

of the C.P.C. for setting aside the decree and then file a suit for declaration for getting a 

decree for their title. In these circumstances, the decree passed in suit for specific 

performance was rightly challenged in the suit in hand. 

10. In the light of what has been discussed above, this civil revision is allowed 

and the impugned concurrent judgments and decrees passed by the Courts below are set 

aside. The result would be the suit for declaration filed by the petitioners-plaintiffs shall 

stand decreed in their favour with costs throughout. 

Civil revision petition allowed/suit decreed. 
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2012 C.L.R. 1382 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Abdul Ghafoor, etc. 

Versus 

Siraj Ahmad, etc. 

 

Civil Revision No. 627 of 2000, decided on 1st March, 2012. 

CONCLUSIONS 

(1) When a party to the suit enters into a compromise and afterwards resiles, then Court 

is bound to give opportunity to prove the compromise to the party pressing for the 

same. 

(2) Fact admitted need not be proved. 

(a) Admitted fact--- 

---The fact admitted need not be proved---Rule of evidence.    (Para 6) 

DECLARATION --- (Validity of gift in joint khata) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Suit for declaration---Joint khata---Validity of 

gift---Issues---Both the Courts below had non-suited plaintiffs/petitioners on the ground that 

possession of gifted land had not been transferred to plaintiffs under the alleged gift---

Admission---Appreciation of evidence---Findings recorded by Courts below were result of 

misreading as DW had admitted that donees/plaintiffs were in possession of land in question 

and said land was situated in joint khata---Fact admitted need not be proved---Held: 

Petitioners/plaintiffs had fully proved gift and their possession over gift over suit land---

Findings of Courts below against legal as well as clear factual admission of DWs was 

against law---Civil revision petition allowed/suit stood decreed.  (Paras 6,7) 

Ref. PLD 1994 SC 650, NLR 1994 SC 592.  

Key Terms:- Gift in joint khata. [It was a joint khata. Courts below had dismissed suit for 

declaration on the ground that possession over suit land under the gift was not proved. High 

Court allowed civil revision]. 

For the Petitioners: Ch. Naseer Ahmad, Advocate. 

Respondents Ex parte. 

Date of hearing: 1st March, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioners have challenged 

the judgment and decree dated 20.11.2000 passed by the Addl. District Judge, Liaqat Pur, 

whereby the appeal filed by the petitioners was dismissed and also the partial decree granted 

in favour of petitioners-plaintiffs was also set aside, and the judgment and decree dated 

01.03.1994 passed by the Civil Judge, Liaqat Pur, whereby the suit filed by the petitioners-

plaintiffs was partially decreed and partially dismissed. 

2. The facts of this case are that the petitioners-plaintiffs on 08.03.1992 filed a 

suit for declaration alleging therein that they are owner in possession of suit property on the 

basis of Tamleek Nama dated 15.12.1972 by Mst. Jannat Khatoon, mother of plaintiff No. 1 

and paternal grandmother of plaintiffs Nos. 2 and 3. 
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The defendants Nos. 2 and 4 appeared and filed consenting written statement on 

20.03.1993, whereas defendants Nos. 1, 3, 5 to 16 filed contesting written  statement on 

05.12.1992. Record shows that on 25.04.1993 respondents Nos. 1, 5 to 7 also filed a 

compromise in writing for admitting the suit and after that got recorded statement in the 

Court on 31.07.1993 wherein they resiled from above-mentioned compromise filed in the 

Court. Therefore, the Trial Court out of the divergent pleadings of the parties framed issues 

and invited the parties to produce their respective evidence. Both the parties adduced their 

oral as well as documentary evidence. Vide judgment and decree dated 01.03.1994 the Trial 

Court partially decreed the suit against defendants Nos. 2 & 4 and dismissed the suit to the 

extent of rest of the defendants. An appeal was preferred by the plaintiffs before the first 

Appellate Court, whereby the first Appellate Court vide judgment and decree dated 

20.11.2000 not only dismissed the appeal but also set aside the partial decree passed by the 

Trial Court in favour of plaintiffs. Hence, this civil revision. 

3. The respondents Nos. 8 to 16 were proceeded against ex parte on 30.01.2001. 

Respondents Nos. 1, 3, 5 to 7 are represented by Malik M. H. Zafar Misson, Advocate 

whose name is notified in the cause list but he has not turned up, therefore, these 

respondents are also proceeded against ex parte. Respondents Nos. 2 and 4 have filed 

consenting written statement and no one is present on their behalf, therefore, ex parte 

arguments have peen heard. 

4. Learned counsel for the petitioners-plaintiffs states that petitioners have fully 

proved the execution of gift deed dated 15.12.1972 (Ex.P-1); that admittedly the property 

situates in a joint Khata and it has not been denied by the defendants that plaintiffs Nos. 1 

and 2/petitioners Nos. 1 and 2 are in possession of joint Khata; that both the Courts below 

fell in error while non-suiting the plaintiffs on the basis that they have not proved the 

delivery of possession under the alleged gift deed. Learned counsel has also argued on the 

point that once a party admits the claim of other party, afterwards it cannot resile from the 

admissions made before the Court. In this behalf he has relied upon "PLD 1994 Karachi 52 

(Rana Abdul Ghafoor v. Government of Sindh and others), 1997 MLD 2180 (Farid Gul and 

others v. GuI Mast)". 

It has been further stated with regard to non-delivery of possession that no specific 

issue was framed and in this view of the matter learned counsel relied upon "PLD 1977 

Supreme Court 144 (Muhammad Ismail v. Barkhurdar) and 1997 MLD 130 (Muhammad 

Sarwar and 6 others v. Muhammad Iqbal and 2 others)". 

Learned counsel for the petitioners further states that the donor was also having 

immovable property in shape of agricultural land measuring near about 100 kanals even 

after transferring the suit property in favour of plaintiffs and therefore by no stretch of 

imagination this gift can be invalidated on the ground that she was not entitled to disinherit 

the other legal heirs. On this point he has relied upon "PLD 1994 Supreme Court 650 (Noor 

Muhammad Khan and 3 others v. Habibullah Khan and 27 others) and NLR 1994 SC 592 

(Noor Muhammad Khan, etc. v. Habibullah Khan, etc.)". 

5. I have heard the learned counsel for the petitioners at full length and also 

gone through the record. 

6. I have observed that gift deed is a written document dated 15.12.1972. Mst. 

Jannat Khatoon died in the year 1973, whereas mutation of her inheritance No. 318 was 

passed on 05.11.1991 and two of the defendants have filed consenting written statement 
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even some other defendants also filed a consent application but afterwards they resiled from 

their filing of that writing. Though learned counsel for the petitioners has placed the case-

law and also argued this point at full length but I think that this will be an academic question 

when the other important issues are available to be discussed.  

The case-law relied by learned counsel for the petitioners relates to the point that when a 

party to the suit enters into a compromise and afterwards resiles, then Court is bound to give 

opportunity to prove the compromise to the party pressing for the same. This was not 

conducted by the Trial Court. Most of the emphasis for non-suiting the plaintiffs by both the 

Courts below is that the possession of gifted land has not been transferred to the plaintiffs 

under the gift. The findings recorded by the Courts below are result of misreading, as D.W-1 

is the witness of defendants, who are bound by his statement, has admitted that 

donees/plaintiffs Nos. 1 and 2 are in possession of land and also admitted that the land is 

situated in a joint Khata. In this view of the matter, the case-law referred to by learned 

counsel for the petitioners coupled with the statement of D.W-1 are helpful to the case of 

petitioners, therefore, light can safely be taken from the case-law mentioned supra. The 

admitting possession of petitioners-plaintiffs over the suit land is sufficient to hold that 

possession was with the plaintiffs under the gift, even D.W-3 has admitted the possession of 

petitioners-plaintiffs. It is recognized principle of law that the fact admitted need not be 

proved. In this eventuality, I have no doubt in my mind that petitioners-plaintiffs fully 

proved the gift and their possession under the gift over the suit land and the findings of two 

Courts below against legal as well as clear factual admission of witness of defendants, are 

against the Iaw. Therefore, the findings recorded by both the Courts below are result of 

misreading and non-reading of material evidence available on record.  

7. For the foregoing reasons, this civil revision is allowed. The findings 

recorded by the Courts below against the petitioners-plaintiffs are reversed and the 

impugned judgments and decrees passed by the Courts below are set aside. The result would 

be the suit filed by the petitioners-plaintiffs shall stand decreed with costs throughout. 

Civil revision petition allowed. 

 

2012 C.L.R. 1387 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Khuda Bakhsh etc. 

Versus 

Muhammad Ayyub etc. 

 

Civil Revision No. 462 of 1999, decided on 5th March, 2012. 

CONCLUSIONS 

(1) An agent cannot transfer the property of the principal in favour of his own kith and 

kin except with the special permission of the principal. 

(2) An agent cannot gift the property of the principal. 

(3) Filing of suit for declaration of title and challenging the decree, in a suit for 

declaration is competent. 
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(a) Decree, challenge to--- 

---Suit for declaration---Competency---Held: Where prior to the filing of the application 

under Section 12(2), C.P.C. the declaration is required to establish the rights of the plaintiff, 

that decree can be challenged in a suit for declaration because it is principle of law that 

multiplicity of the proceedings is never the intention of law.   (Para 8) 

(b) Transfer of property by an agent--- 

---An agent cannot transfer the property of the principal in favour of his own kith and kin 

except with the special permission of the principal---Principle of law.  (Para 7) 

(c) Gift; power-of-attorney--- 

---Agent cannot gift the property of the principal---The power of the attorney at the most can 

be used for implementation of the gift in the Revenue Record or registration of gift deed 

etc.---In that eventuality, there must be a gift by the principal himself in favour of the donee 

and the agent can only complete the documents etc. on the instructions of the principal and 

further it is also equally important that the beneficiary must prove the transaction. 

(Para 7) 

GIFT BY AN AGENT --- (Validity) 

(d) Civil Procedure Code (V of 1908)--- 

--Ss. 115, 12(2)---Specific Relief Act, 1877, S. 42---Validity of gift by an agent---To 

challenge in decree---Suit for declaration---Remedy---(i) Whether an attorney was 

empowered to gift property of the principal and further in favour of his son? (ii) Whether a 

decree granted in previous suit challenged through application under Section 12(2), C.P.C. 

and the said application was dismissed whether in instant suit, plaintiff was entitled to 

challenge the said decree? Points for determination---Analysis---Agent could not gift 

property of the principal to anyone what to talk about in favour of his son---Impugned 

transfer was absolutely bad in law and questioned mutation had no value against rights of 

petitioner-plaintiff---Further held, where prior to the filing of application under Section 

12(2), C.P.C. the declaration is required to establish rights of plaintiff, that decree can be 

validly challenged in a suit for declaration---In instant suit, petitioner was required to seek a 

declaration against attestation of mutation in question and then to challenge ex parte decree 

procured by defendants on basis of said mutation---Till the time mutation was declared 

illegal or having no effect against rights of plaintiff-petitioner, plaintiff could not challenge 

decree for possession---If application had been filed and that was dismissed, it had no 

adverse effect against rights of petitioner---Furthermore, said defendant was bound to prove 

alleged gift in his favour through proving ingredients of the gift i.e. offer, acceptance and 

delivery of possession, which they had miserably failed to prove---Civil revision petition 

allowed/suit stood decreed.       (Paras 6,7,8,9,10) 

Key Terms:- Power of agent. 

[If prior to filing an application under Section 12(2), C.P.C., declarant is required to 

establish rights of the plaintiff, decree can be validly challenged in a suit for declaration. 

High Court allowed civil revision]. 

 

For the Petitioners: Ch. Muhammad Shafie Meo, Advocate. 

For the Respondents: Malik Muhammad Hanif Ghafari, Advocate. 

Date of hearing: 5th March, 2012. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the plaintiffs-petitioners have 

challenged the judgment and decree dated 3.11.1999 passed by the learned Additional 

District Judge, Ahmadpur East, whereby the appeal filed by the plaintiffs-petitioners was 

dismissed against the judgment and decree dated 28.9.1993 ,whereby the suit filed by the 

plaintiffs-petitioners was dismissed by the learned Civil Judge, Ahmadpur East, District 

Bahawalpur. 

2. Brief facts of the case are that the predecessor of the petitioners filed a suit 

for declaration wherein she challenged the mutation of Gift No. 1033 attested on 27.10.1974 

and the decree dated 25.5.1980 procured on the basis of the gift by defendant No. 1 on 

25.5.1980 from the Court of Civil Judge, Ahmadpur East. The suit was contested by the 

defendants Nos. 1 and 2, whereas defendants Nos. 3 and 4 filed consenting written 

statement. The learned Trial Court out of divergent pleadings of the parties framed issues 

and invited the parties to produce their respective evidence. Both the parties produced their 

respective evidence. The learned Trial Court vide judgment and decree dated 20.9.1993 

dismissed the suit and an appeal was filed by the plaintiffs-petitioners which was also 

dismissed on 3.11.1999 by the first Appellate Court, hence this civil revision. 

3. Learned counsel for the petitioners contends that alleged mutation of gift by 

the plaintiffs-petitioners and defendants Nos. 3 and 4 have been got sanctioned on the basis 

of power-of-attorney by defendant No. 2 in favour of his son i.e. defendant No. 1. Learned 

counsel contends that this is only pivotal point in this suit. Further states that both the Courts 

below while dismissing suit relied upon order on the application under Section 12(2), C.P.C. 

for setting aside the decree dated 25.5.1980, therefore, reached to a wrong conclusion. 

Therefore states that both the Courts below fell in error while dismissing the suit as well as 

appeal. 

4. On the other hand, learned counsel for the respondents states that there are 

concurrent findings of fact recorded by both the Courts and further states that Ex.D-2 which 

is a copy of the impugned mutation, at the time of entrance of this mutation in column No. 

14 there is written that plaintiff and other donors are present, therefore, states that this 

mutation was attested in the presence of the donors as well as their attorneys. 

5. I have heard the arguments of the learned counsel for the parties and have 

perused the entire record with their able assistance. 

6. There are two points determinable by this Court in this case. Point No. 1 is 

whether an attorney is empowered to gift the property of the Principal and further in favour 

of his son. Point No. 2 is whether a decree granted in previous suit challenge through 

application under Section 12(2), C.P.C. and the said application was dismissed whether in 

hand the plaintiff was entitled to challenge the said decree. 

7. First of all, I take first point. So far as transfer of the property to the Principal 

through mutation of gift by the agent is concerned, I am clear in my mind that agent cannot 

gift the property of the Principal. The power-of-attorney at the most can be used for 

implementation of the gift in the revenue record or registration of gift deed etc. In that 

eventuality there must be a gift by the Principal himself in favour of the donee and the agent 

can only complete the documents etc. on the instructions of Principal and further it is also 

equally important that the beneficiary must prove the transaction. In this case when the 

plaintiff appeared as PW.1 and made statement on oath before the Court, the onus shifted to 
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the defendants to prove the gift by the donor which is missing in this case. The point raised 

by the respondents that at the time of entrance of impugned mutation in Column No. 14 the 

presence of the donor has been marked by the Patwari. I have minutely scrutinized this 

document. This presence has been marked on the basis of Rupt Roznamcha Patwari but I 

have noticed that the copy of Rupt has not been produced by the defendants before the Trial 

Court. Admittedly, the donor was not present at the time of attestation of the mutation by the 

revenue officer. In this way the point raised by the learned counsel for the respondents has 

no value and the presence of the donor is not proved at the time of attestation of mutation. It 

is settled principle of law that an agent cannot transfer the property of the Principal in favour 

of his own kith and kin except with the special permission of the Principal. I have also 

considered view that the agent cannot gift the property of the Principal to any one what to 

talk about in favour of his own son, therefore, this transfer was absolutely bad in the eyes of 

law and Mutation No. 1033 attested on 27.10.1974 has no value against the rights of the 

plaintiff-petitioners. 

 8. So far as second point regarding ex parte decree procured by defendant No. 1 

against the present plaintiff-petitioners is concerned, this decree is for possession and it 

negates the versions of the defendants, as if the possession was not delivered to him under 

the gift mutation then the mutation of gift was bad on that score also. I am of the view that 

where before filing application under Section 12(2), C.P.C. plaintiff-petitioner requires 

declaration of his title, in that eventuality a composite suit for declaration of title as well as 

challenging validity of decree is competent. As in the suit in hand the plaintiff was required 

to seek a declaration against the attestation of Mutation No. 1033 attested on 27.10.1974 and 

then to challenge the ex parte decree for possession procured by the defendants on the basis 

of said mutation, till the time that mutation is not declared illegal or having no effect against 

the rights of the plaintiff-petitioners, the plaintiff cannot challenge the decree for possession. 

In this view of the matter application under Section 12(2), C.P.C. was not beneficial for the 

plaintiff, therefore, if the application has been filed and that was dismissed it has no adverse 

effect against the rights of the petitioners. I am clear in my mind where prior to the filing of 

the application under Section 12(2), C.P.C. the declaration is required to establish the rights 

of the plaintiff, that decree can be validly challenged in a suit for declaration because it is 

principle of law that multiplicity of the proceedings is never the intention of law. 

9. If the plaintiff be asked to first file suit for declaration of this rights and title 

and then after a decree is granted in his favour then he should challenge the previously 

granted decree against him, in application under Section 12(2), C.P.C., this principle will 

amount to create multiplicity of proceedings and will cause agony for the parties. Therefore, 

the filing of the suit for declaration of title and challenging the decree, in a suit for 

declaration was competent. 

 10. As I have discussed that defendant No. 1 was bound under the law to prove 

the gift in his favour through proving the ingredients of the gift i.e. offer, acceptance and 

delivery of possession, which the defendants have miserably failed to prove and further the 

impugned mutation of gift has been got attested by the agent on behalf of the Principal 

which is not permissible under the law, therefore, the impugned mutation is bad for that 

reason also. Further the decree previously procured by defendant No. 1, dated 25.5.1980 for 

possession also negates the impugned mutation and further the petitioners have validly 

challenged decree in his declaratory suit.  
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In the light of what has been discussed above, this civil revision is allowed. 

Resultantly, the judgments and decrees of both the Courts below are set side and suit filed 

by the predecessor of the petitioners stands decreed with costs throughout. 

Civil revision petition allowed. 

 

2012 C.L.R. 1394 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Iqbal, etc. 

Versus 

Ghulam Farid, etc. 

 

Civil Revision No. 747 of 2011, decided on 30th March, 2012. 

CONCLUSION 

(1) Certified copy of registered document has presumption of truth, though the 

presumption is rebuttable. 

VALIDITY OF REGISTERED DOCUMENT --- (Presumption of truth) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Registration Act, 1908---Qanun-e-Shahadat Order, 1984, Arts. 17, 79---Validity 

of registered document---30 years old document---Suit for declaration---Issues---Non-

production of document---Effect---Courts below concurrently dismissed suit---Appreciation 

of evidence---Validity---Plaintiffs-petitioners had themselves produced certified copies of 

said document (Exh.) Explanation of non-production of said document furnished by 

defendants was that it was misplaced during displacement of defendants due to heavy rain 

and flood---In circumstances of case, non-production of original document was not fatal---

Original party to document i.e. father of plaintiff/petitioner never challenged said document 

in his life-time---It was impossible that subsequent event of transfer of suit property in 

favour of said defendants, was not in knowledge of original party as it had been alleged in 

plaint that both the parties were closely relative---When plaintiffs-petitioners produced 

certified copy of alleged sale-deed, presumption was attached with correctness on the 

original Bahee wherein abstract of original document was saved and copy of that 

endorsement had been produced by plaintiff which was a certified copy issued in accordance 

with law---Certified copy of registered document had presumption of truth---

Plaintiff/petitioner had failed to rebut presumption attached to said document in accordance 

with law---Impugned findings recorded by Courts below were not open for interference by 

High Court while exercising its revisional jurisdiction---Civil revision petition dismissed. 

(Para 6) 

Key Terms:- Registered document. 

[Impugned document was a registered sale-deed and 30 years‘ old document. 

Petitioners/plaintiffs could not rebut the presumption of truth attached to it. Courts below 

rightly dismissed suit for declaration]. 

For the Petitioners: Sardar Muhammad Hussain and Ch. Manzoor Ahmad, Advocates. 

For the Respondents: Malik Abdul Maalik, Advocate. 

Date of hearing: 30th March, 2012. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the petitioners have challenged 

the judgment and decree dated 9.12.2011 passed by the learned Additional District Judge, 

Bahawalpur whereby the appeal filed by the petitioners was dismissed and the judgment and 

decree dated 31.5.2011 dismissing the suit, by the learned Civil Judge, Bahawalpur was 

upheld.  

2. Brief facts of the case are that on 14.9.2007 the petitioners-plaintiffs filed a 

suit for declaration and challenged the sale-deed with regard to 16 kanals from the suit 

property registered on 7.4.1973 in favour of Ghulam Farid predecessor of respondents Nos. 

2 and 3 and afterward they also with the permission of the Court amended suit and prayed 

for the possession of the suit property also. As per story narrated by the plaintiffs-petitioners 

in the plaint, that their father Khuda Bakhsh was owner of 23 kanals and 18 marlas suit land 

fully described in the head note of the plaint and defendant No. 1 divorced his wife who was 

mother of defendants No. 2 and 3, she contracted nikah with father of plaintiffs, therefore, 

plaintiffs and defendants Nos. 2 and 3 are uterine brothers. It is stated that by committing 

fraud defendant No. 1 father of defendants Nos. 2 and 3 got sale-deed registered about 16 

kanals from the suit land in the year 1973 in his favour. Written statement was filed. All 

averments of the plaint were denied. The learned Trial Court framed issues and invited the 

parties to produce their respective evidence. The learned Trial Court vide judgment and 

decree dated 31.5.2011 dismissed the suit. An appeal was preferred which also met with the 

same fate vide judgment and decree dated 9.12.2011, hence this civil revision. 

3. Learned counsel for the petitioners contends that original document has not 

been produced before the Court as the original one could have been in the possession of the 

defendants. Further that when the execution of the registered sale-deed was denied, it was 

duty of the defendants to prove the same. Further that no attesting witness was produced. 

Learned counsel for the petitioners while relying upon Abdul Ghafoor and others v. Mukhtar 

Ahmad Khan and others (2006 SCMR 1144) and Muhammad Ashraf and others v. Mst. 

Sairan Bibi through L.Rs. and others (2008 SCMR 1442) states that the suit for declaration 

was competent. Further with regard to the 30 years‘ old document, learned counsel has 

relied upon Mst. Naseem Fatima v. Sh. Ala-ud-Din and others (PLD 2005 SC 455) and Jang 

Bahadar and others v. Toti Khan and another (2007 SCMR 497). Further on the point of 

limitation he has relied upon Ghulam Muhammad through Legal Heirs v. Abdul Rehman 

and others (PLD 2006 Lahore 233), and Bakhsha and others v. Chugatta (2002 SCMR 

1353) and states that when the forgery and fraud is committed, there was no question of 

limitation and prayed that the judgment and decree of both the Courts below be set side and 

suit be decreed. 

4. On the other hand, learned counsel for the respondents contends that there are 

concurrent findings of facts recorded by both the Courts below. Only mis-reading and non-

reading of evidence can be looked into by this Court in revisional jurisdiction and states that 

there is no mis-reading or non-reading of evidence on the basis of which findings have been 

recorded by both the Courts below. Further states that original document was misplaced 

during the heavy rain and flood in the year 1973. Further that it is proved on the record that 

one of the witness of the document namely Ghulam Rasool expired before the institution of 

the suit. Further that father of the plaintiffs-petitioners was sole owner in the khata and 
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consolidation proceedings were held in Mouza in the year 1974. Further that Khuda Bakhsh 

expired in the year 2005. He never challenged the sale-deed and predecessor of the 

defendants and then the defendants were in possession or the suit land in his life-time. 

Further Bandobasit was carried out by the Revenue Department in the year 1980 and no 

objection was raised with regard to the suit property in the names of the defendants. Further 

that at the time of transferring the suit property through Tamleek in the year 1992 the 

predecessor of plaintiffs was alive and he has not challenged the said Tamleek. Further 

transfer in favour of defendants Nos. 2 and 3 and then further transfer in favour of 

defendants No. 4 was not challenged. All the mutations were attested in the Jalsa-Aam. 

Learned counsel has stated that there was registered document under challenge before the 

Court and the maker of document after execution of the document remained alive for a 

period of more than 32 years, he never challenged the impugned sale-deed. 

5. I have heard the arguments of the learned counsel for the parties and have 

perused the entire record with their able assistance. 

6. So far as the non-production of the original document is concerned, the 

plaintiffs-petitioners have themselves produced the certified copies of the said document as 

Ex.P-1 and the explanation of non-production of said document advanced by the defendants 

is that it was misplaced during the displacement of the defendants due to heavy rain and 

flood in the year 1973. Therefore, in the circumstances of the case, this non-production of -

the original document is not fatal. So far as the point of onus to prove the document is 

concerned, it was 30 years‘ old document. The non-production of original document cannot 

be lightly ignored till the time the plaintiffs, succeed in rebutting the document through 

reliable and cogent evidence, that a document registered under Registration Act was not in 

existence. As I have noted above the document in question was registered on 7.4.1973 and 

admittedly Khuda Bakhsh the original owner died in the year 2005 and the case of the 

plaintiffs is that at the time of attestation of mutation of inheritance of their father, they came 

to know about the registered sale-deed in the year 2005 and admittedly in the year 2005 

Ghulam Farid was not recorded owner in the revenue record of the suit property. Long 

before 2005 he has transferred the suit property in favour of defendants Nos. 2 and 3 and 

suit was filed in the year 2007 and the defendants Nos. 2 to 4 were not  made party in the 

original suit but subsequently they were impleaded as defendants in year 2008 and one of 

the plaintiffs is admittedly Clerk of a Senior Advocate. All these circumstances are 

sufficient to negate the version of the plaintiffs-petitioners. So far as the judgments of the 

august Supreme Court of Pakistan referred by the learned counsel for the petitioners are 

concerned, there is no cavil to the rule enunciated by the august Supreme Court of Pakistan 

but these are not applicable to the facts of the case in hand. The original party to the 

document i.e. father of the plaintiffs-petitioners Khuda Bakhsh never challenged this 

document in his life-time and it is impossible that subsequent event of transfer of suit 

property in favour of defendants Nos. 2 and 3 and further in favour of defendant No. 4 was 

not in the knowledge of the said Khuda Bakhsh as it has been alleged in the plaint that both 

the parties are closely relative. Further that plaintiffs and defendants Nos. 2 and 3 are uterine 

brothers also. In this case petitioners-plaintiffs were not able to lead convincing evidence to 

believe their version; therefore, eventuality of shifting of onus of proof does not arise in this 
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case. When plaintiffs themselves produced certified copy of the alleged impugned sale-deed, 

the presumption is attached with the endorsements on the original Bahee, wherein abstract 

of the original document was saved and copy of that endorsement has been produced by the 

plaintiffs as Ex.P-1 which is certified copy issued in accordance with law and certify copy of 

the registered document has presumption of truth, though the presumption is rebuttal but I 

have observed earlier the plaintiffs have failed to rebut the presumption attached to this 

document in accordance with law, therefore, in this view of the matter the findings recorded 

by both the Courts below being concurrent are not open for interference by this Court while 

exercising revisional jurisdiction under Section 115, C.P.C. In the light of what has been 

discussed above this civil revision having no merits is dismissed. 

Civil revision petition dismissed. 

 

2012 C.L.R. 1410 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Rasheed Ahmad 

Versus 

Mst. Hayat Bibi and others 

 

Civil Revision No. 228 of 1999/BWP, decided on 29th February, 2012. 

CONCLUSION 

(1) Through oral evidence, the documentary evidence cannot be negated or ignored. 

(a) Documentary evidence vis-à-vis oral evidence--- 

---Through oral evidence the documentary evidence cannot be ignored or negated---

Principle of evidence.  (Para 7) 

SPECIFIC PERFORMANCE OF AGREEMENT TO SELL---(Documentary evidence) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 12---Specific performance suit---Agreement to sell-

--Issues---Courts below dismissed suit---Documentary evidence---Principle---Through oral 

evidence, the documentary evidence cannot be ignored or negated---There was a registered 

agreement to sell which was proved by plaintiff/petitioner and which had not been 

challenged in any suit by defendants-respondents—Further, respondents/defendants had not 

denied signatures on (Exhs.)---Even the property in question was pledged with Bank and if it 

be transferred then charge on property would also flow with the property and the new owner 

would be bound to discharge the charge created by the previous owner on the property---In 

instant case reasons for entering the said agreement to sell and paying the major parties of 

price of property had been mentioned in agreement---Impugned findings were on the said 

issues recorded by both the Courts below against petitioner-plaintiff was absolutely wrong---

Impugned judgments/decrees were set aside/suit stood decreed---Civil revision petition 

allowed.         (Paras 6,7) 
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Key Terms:- Agreement to sell. 

[Agreement to sell was proved. Documentary evidence cannot be negated through oral 

evidence. Courts below wrongly dismissed specific performance suit. Civil revision petition 

allowed]. 

For the Petitioner: Muhammad Aslam Khan Dhukkar, Advocate. 

For the Respondents: Raja Muhammad Sohail Iftikhar and Mahmood Ahmad Bhatti, 

Advocates. 

Date of hearing: 29th February, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. ---  Through this civil revision the petitioner has challenged the 

judgment and decree dated 10.3.1999 passed by the Additional District Judge, 

Rahimyarkhan whereby an appeal filed by the petitioner was dismissed against the judgment 

and decree dated 13.6.1994 passed by the learned Civil Judge, Rahimyarkhan whereby the 

suit for specific performance filed by the petitioner was dismissed. 

 2. Brief facts of the case are that on 11.3.1979 the petitioner-plaintiff filed a suit 

for specific performance on the basis of registered agreement to sell dated 11.3.1976 

executed by defendant No. 1 in favour of the plaintiff-petitioner. Defendant No. 2 wife of 

defendant No. 1 who after agreement to sell in favour of the petitioner procured a 

declaratory decree on 19.3.1977 from Civil Court with regard to a portion of the suit 

property which was also challenged in this suit. The defendants appeared and filed their 

written statement. They have denied from the agreement to sell. The learned Trial Court 

framed issues and invited the parties to produce their respective evidence. Both the parties 

produced their oral as well as documentary evidence. The learned Trial Court vide judgment 

and decree dated 13.6.1994 dismissed the suit. An appeal was filed which was also 

dismissed by the Appellate Court on 10.3.1999, hence this civil revision. 

 3. Learned counsel for the petitioner contends that the registered agreement to 

sell Ex.P-1 and receipt of money Ex.P-2 were fully proved by the petitioner-plaintiff. He 

further contends that the property was pledged with the Agricultural Development Bank of 

Pakistan, therefore, the sale-deed could not be registered. Almost full consideration amount 

was paid and only Rs. 1,000/- intentionally was not paid for part performance. He further 

states that both the Courts below fell in error in ignoring the material evidence produced by 

the petitioner-plaintiff. He further states that when the documentary evidence is available 

even the contents of the documents cannot be put to the witnesses and further that the 

learned Trial Court fell in error while highlighting and admitting the minor discrepancies in 

the statements of the witnesses as the statement was being recorded after a long period of 

execution of the agreement to sell. Learned counsel further states that even the defendant has 

not denied his signatures on Ex.P-1 and further that he has not denied his signatures before 

the Sub-Registrar. Further states that as the previous suit with regard to a part of the property 

as claimed her dower by defendant No. 2 wife of the seller was withdrawn and dishonestly 

after entering into agreement with the petitioner-plaintiff, the suit was filed by defendant No. 

2 and was fraudulently got decreed on the basis of consenting statement vide judgment and 

decree dated 19.3.1977. Therefore, learned counsel states that the same has also been 

challenged in this suit, as learned counsel states that Section 12(2), CPC was incorporated in 

the Civil Procedure Code as long therafter. 
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 4. On the other hand, learned counsel for the respondents contends that there are 

concurrent findings of facts recorded by both the Courts below and states that defendants 

have proved Mark-A through which Rs. 26,000/- was taken by the plaintiff as loan. 

 5. I have heard the arguments advanced by the learned counsel for the parties 

and have examined the record with their able assistance. 

 6. When confronted to the learned counsel for the respondents that when there 

was a registered document i.e. Ex.P-1 before the Court and defendants have not denied from 

the registration of the agreement and they have not even denied signatures upon that 

document whether defendants have filed any suit for cancellation of that document, learned 

counsel states that answer is in negative and further why PW.1 and PW.3 who are Advocates 

have deposed against the defendants when they have no personal interest in the property or 

they have no personal gain. Learned counsel for the respondents only states that they are the 

Juniors of Rashid Ahmad, Advocates. I have noticed that both plaintiffs-petitioners are 

Advocates but in my view it is not sufficient that a Junior without any personal interest will 

become a party for making fictitious documents in favour of their alleged Senior Advocates. 

Even it is not the case of the defendants-respondents during whole of the proceedings before 

the learned Trial Court. So far as Ex.P-1 is concerned, admittedly it is registered document. 

Its scribe Abdul Rehman appeared as PW.2 and a marginal witness Afroz Ahmad Naqvi, 

Advocate appeared as PW.1 and Malik Atta Ullah, Advocate who had identified the 

defendant Makhdoom Muhammad Hussain before the Sub-Registrar appeared as PW.3. The 

scribe of Ex.P-2 receipt and its marginal witnesses are the same. There was a registered 

agreement to sell which was proved by the plaintiff-petitioner and which has not been 

challenged in any suit by the defendants-respondents. Further the respondents-defendants 

have not denied from the signatures on Ex.P-1 and Ex.P-2. Further when the defendants-

respondents got the signatures of the petitioner compared on mark-A, then his own 

signatures on Ex.P-1 and Ex.P-2 could have been compared with his admitted signatures and 

he has not moved for the same. This conduct of the defendants-respondents also speaks 

volumes. Further the conduct of the respondents that after entering into the agreement to sell 

with the petitioners, he admitted the declaratory suit filed by his wife with regard to a part of 

the suit property whereas previous to that he has contested her family suit as Haq-ul-Mahr 

with regard to the suit property, this circumstance also goes against the respondents. Further 

it is not denied that the property was pledged with the Agricultural Development Bank and 

even the learned counsel today appearing on behalf of the said Bank states that an amount of 

Rs. 28,500/- was outstanding on 1.1.1988 against the suit property. Therefore, the view 

taken by the Courts below why Rs. 1,000/- was not in accordance with record, though in my 

view even the property was pledged with the bank and if it be transferred then the charges 

on the property will also flow with the property and the new owner will be bound to 

discharge the charge created by the previous owner on the property. But ordinarily it is a 

common trend that purchaser always waits till the time the charge on the property is 

discharged and every purchaser tries to purchase the property free from the charges and 

encumbrances. In this case the reasons for entering into the agreement to sell and paying the 

major portion of the price of the property have been mentioned in the agreement. 

 7. In the above circumstances, it is clear that findings recorded by both the 

Courts below on issues Nos. 1 to 3 are absolutely wrong. I have also observed that the 

circumstances of the case clearly show that when agreement to sell between the plaintiff and 
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defendant No. 1 is proved then after entering into agreement to sell with the plaintiff-

petitioner, defendant No. 1 fraudulently transferred a portion of the property by consenting 

statement made by defendant No. 1 in favour of defendant No. 2 in a declaratory suit, which 

is a matter of record, therefore, the learned Trial Court wrongly decided issue No. 3-A. I 

have noticed that the findings on issue No. 3-D are against the record. I have also noticed in 

the written statement filed by defendant No. 8, there is evasive denial, there is no specific 

denial by him. Transaction by defendant No. 2 in favour of defendant No. 8 is hit by 

principle of lis pendence. Therefore, it is nullity in the eyes of law. It has no effect against 

the rights of the petitioners-plaintiffs. Through oral evidence the documentary evidence 

cannot be ignored or negated. The plaintiff-petitioner proved issues Nos. 1 to 3 in his favour, 

therefore, on these issues findings recorded by both the Courts below against the petitioner-

plaintiff are absolutely wrong. 

 In the light of what has been discussed above, I allow this civil revision and set aside 

the judgments and decrees of both the Courts below and the suit of the plaintiff-petitioner is 

hereby decreed with costs throughout. The petitioner has paid Rs. 79,000/- and only Rs. 

1,000/- is remaining, therefore, the plaintiff-petitioner is directed to deposit  

Rs. 1,000/- before the learned Trial Court within one month, till 31.3.2012. 

Civil revision petition allowed. 

 

2012 C.L.R. 1416 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mst. Zainab and others 

Versus 

Ghulam Rasool and others 

 

Civil Revision Nos. 29 of 2000 and 470 of 1999, decided on 12th April, 2012. 

CONCLUSIONS 

(1) Suit filed u/S. 42 of Specific Relief Act, 1877 declare a pre-existing right and 

through a declaratory decree a new right cannot be created. 

(2) Column of possession does not have the presumption of correctness attached with it. 

 

(a) Revenue entries; presumption of--- 

---The entry ‗Khud Kasht‘ is not having presumption of correctness---Column of possession 

does not have the presumption of correctness attached with it.   (Para 9) 

 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 8---Suit for possession---Revenue entries---

Validity---Entry upon which reliance had been made was not having a presumption of 

correctness as the entry of ‗Khud Kasht‘ of jamabandi was not having presumption of 

correctness---Similarly column of possession did not have presumption of correctness 

attached with it---Filing of suit within12 years from date of purchase could not be said to be 

time-barred---There was no bar of limitation available against plaintiffs/petitioners for grant 

of decree for possession when their title was clear---Both the Courts below fell in error 
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while relying upon such kinds of entries---Impugned judgments/decrees were set aside by 

High Court and suit for possession stood decreed---Civil revision petition allowed. 

(Paras 9,10) 

(c) Specific Relief Act (I of 1877)--- 

---S. 42---Declaration---Relief---Validity---Suit for declaration declares a pre-existing right 

and through a declaratory decree a new right cannot be created.   (Para 8) 

 

DECLARATION---(Pre-existing right) 

(d) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, Ss. 42/54---Title dispute---Suit for 

declaration/permanent injunction---Issues---Both the Courts below dismissed suit for 

declaration---Concurrent findings of fact---Appreciation of evidence---Validity---Suit for 

declaration declares a pre-existing right and through a declaratory decree a new right cannot 

be created---Filing of suit after a half of centurary of an occurrence, plaintiff-petitioner was 

required to produce cent per cent satisfactorily evidence as he was asking the Court to 

believe him and grant a decree for declaration, therefore, not only the onus but quantum as 

well as quality of evidence was required to grant him declaration---On basis of oral assertion 

that there was a mutation being not traceable, Court could not believe that person and could 

not grant a declaration on basis of his oral assertions---Concurrent findings recorded by 

Courts below were absolutely in accordance with record and evidence produced by parties, 

therefore, the same were not exceptionable---Civil revision petition dismissed.   (Paras 8,10) 

[No presumption of correctness is attached to the entry of ‗Khud Kasht‘ in jamabandi. 

Courts below wrongly relied upon such entries. When title of petitioner was clear, they were 

entitled to a decree for possession. Civil revision petition was allowed by High Court]. 

For the Petitioners: Muhammad Naveed Farhan, Advocate. 

For the Respondents: Sardar Muhammad Hussain Khan, Advocate. 

Date of hearing: 12th April, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. ---  Through this single judgment I intend to decide Civil 

Revision No. 29 of 2000 and Civil Revision No. 470 of 1999, as these are directed against 

the judgment and decree dated 8.9.1999 passed by the learned Additional District Judge, 

Rahim Yar Khan, whereby the appeals filed by petitioners of both the revisions were 

dismissed and the judgment and decrees dated 6.12.1995 passed by the learned Civil Judge 

1st Class, Rahim Yar Khan, whereby the suits filed by the petitioners-plaintiffs for 

declaration with permanent injunction and for possession, were dismissed. 

 2. The facts are that petitioners-plaintiffs on 22.2.1979 filed a suit for 

declaration and permanent injunction, contending therein that they are owner of 1200/2544 

share of land in Khata No. 10/8 in accordance with Jamabandi for the year 1976-77 Mouza 

Tola, Tehsil Sadiq Abad, measuring 89 kanals, 7 marlas and mutation No. 234 of the year 

1974, mutation No. 247 and sale-deed registered on 14.6.1976 are the result of fraud and 

have no effect upon the rights of plaintiffs. The facts as narrated in the plaint are that in 

accordance with Jamabandi for the year 1922-23, mutation No. 301 attested on 19.2.1925 

Mouza Garhi Bela in Khata No. 19 total land measuring 854 kanals, 6 marlas, Maula 

Bakhsh, Fateh Din, Boota and Suleman were owners of 50/53 share of land measuring 805 
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kanals. Thereafter, Boota and Suleman sold their shares 25/53 to Shahbaz Ali before the 

year 1923, whereupon Maula Bakhsh and Fateh Din filed a suit for pre-emption to pre-empt 

the said sale, which was decreed in their favour by the learned District Judge, Rahim Yar 

Khan, on 19.12.1923, so Maula Bakhsh and Fateh Din became owner of 50/53 shares and on 

the basis of decree mutation No. 307 was attested on 19.2.1925. Maula Bakhsh and Fateh 

Din through mutation No. 308 attested in the year 1925 25/53 shares sold through registered 

sale-deed dated 26.3.1924 in favour of Jan Muhammad and Khair Muhammad. In the years 

1927-28, 1932-33 ‗Bandobast‘ was carried out and Mouza Garhi Bela was bifurcated in two 

Mouza and land measuring 692 kanals remained in Mouza Garhi Bela, whereas land 

measuring 162 kanals, new Mouza was created as Mouza Tola. The land owned by Maula 

Bakhsh and Fateh Din consisting upon 25/53 share, in the year 1926 was transferred through 

oral sale in favour of Mehar Din (predecessor of plaintiffs) and Nabi Bakhsh, the mutation 

No. 339 of which was sanctioned and is not traceable but in mutation No. 71 attested on 

29.1.1932 there is mention of mutation No. 339. On the basis of this record the plaintiffs 

have claimed the suit land and they have challenged subsequent transfers from the year 1925 

till the filing of suit in favour of various persons. 

 The transfer of land in favour of Muhammad Ismail has specifically been challenged 

in this suit, who has also filed a connected suit for possession of part of suit land measuring 

32 kanals against Muhammad Shafi s/o Beer-ud-Din on 21.2.1979. Vide order dated 

18.11.1985 both the suits were consolidated and proceedings were ordered in suit for 

possession filed by Muhammad Ismail. On the said date consolidated issues were framed 

and the parties were invited to produce their respective evidence. Both the parties adduced 

oral as well as documentary evidence in support of their versions. After close of trial, vide 

judgment and decrees dated 6.12.1995 the Trial Court dismissed both the suits. Feeling 

aggrieved by the said decrees, both the parties went in appeals before the first Appellate 

Court, which also met with the same fate vide judgment and decrees dated 8.9.1999. 

 3. Civil Revision No. 29-2000 is outcome of suit for declaration and permanent 

injunction filed by Muhammad Shafi, whereas Civil Revision No. 470-1999 is outcome of 

suit for possession filed by Muhammad Ismail. In the proceedings Muhammad Ismail is 

presumed to be plaintiff and Muhammad Shafi as defendant. 

 4. Learned counsel for the petitioners has narrated the facts as mentioned in the 

plaint. The main contention is that mutation No. 306 (Ex.P-11) was not incorporated in the 

revenue record, therefore wrong occurred; that again part of this property was transferred 

through Ex.P-11 sale-deed No. 234, dated 5.9.1974 on behalf of Boota and legal heirs of 

Suleman in favour of Muhammad Ismail and the other part of property was transferred 

through registered sale-deed (Ex.P-2) dated 14.6.1976 by Maula Bakhsh in favour of 

Muhammad Ismail. Further states that case of petitioner Mst. Zainab is that Maula Bakhsh 

died in the year 1938, therefore, the transactions are fictitious; that through mutation No. 

339 in the year 1932 25/53 share of Maula Bakhsh and Fateh Din was transferred in favour 

of Beer-ud-Din and Nabi Bakhsh (predecessor of Mst. Zainab). Learned counsel states that 

through the record of this mutation No. 339 is not traceable but its reference is available in 

mutation No. 71 attested on 29.1.1932 (Ex.P-7), therefore, all these wrong entries occurring 

in the revenue record are liable to be corrected. 

 5. On the other hand, learned counsel for revision petitioners in C.R. 470-1999 

states that petitioners who are plaintiffs of suit for possession have purchased the suit 
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property through registered sale-deeds in the years 1974 and 1976 and part of property being 

part of joint khata, was in the illegal possession of defendants, therefore, they filed suit for 

possession and their title is clear as the other suit for declaration of title filed by Muhammad 

Shafi has been dismissed and only declaring the suit of petitioners to be time-barred, relief 

has not been granted. Lastly prayed that the findings on this point are not sustainable under 

the law. 

 6. I have heard the learned counsel for the parties at full length and also gone 

through the record with their able assistance. 

 7. First of all, I discuss the findings recorded with regard to the suit for 

declaration and permanent injunction filed by Muhammad Shafi (predecessor of Mst. 

Zainab, etc.). Though learned counsel for petitioners of C.R. 29-2000 has dutifully narrated 

the facts of case and so are mentioned in the plaint but only the mentioning of facts in detail 

in the pleadings and dutiful arguments are not sufficient to set aside the concurrent findings 

of facts recorded by two Courts below. I have noticed that the Courts below have recorded 

concurrent findings of facts against the plaintiffs of suit for declaration and permanent 

injunction, as they failed to substantiate their assertions through documentary as well as oral 

evidence. 

 8. The suit filed u/S. 42 of the Specific Relief Act, 1877, for declaration 

declares a pre-existing right and through a declaratory decree a new right cannot be created. 

The filing of suit after a half century of an occurrence the plaintiff of that suit is required to 

produce cent per cent satisfactory evidence, as he is asking the Court to believe him and 

grant a decree for declaration, therefore, not only the onus but the quantum as well as quality 

of evidence is required to grant him the declaration. In this suit when case of petitioners is 

that one mutation could not be incorporated in the revenue record and the other mutation 

which is even not traceable, therefore, on the basis of oral assertions that there was a 

mutation being not traceable, the Court cannot believe that person and cannot grant a 

declaration on the basis of his oral assertions. I have observed that the concurrent findings 

recorded by the Courts below are absolutely in accordance with the record of case and 

evidence produced by the parties, therefore, the same are not exceptionable. 

 9. So far as, the other suit for possession is concerned. There are registered 

documents of transfer of title in favour of plaintiff Muhammad Ismail, which have not been 

set aside or declared against the law in the consolidated judgments passed by the Courts 

below. The cause of refusing the relief to the plaintiff was bar of limitation which the Courts 

below have observed. The property fall within joint khata and when defendants have no 

right therein, as they are not owner in joint khata and are in possession of a specific portion 

of that joint khata, therefore, decree for possession of land in their possession can safely be 

granted. As such, the Courts below were bound to grant a decree for possession and the suit 

was filed within the prescribed limitation. For filing the suit for possession after purchasing 

the property and reliance by the Courts below on a document which is Jamabandi even 20 

years before the purchase of property by the plaintiff and even the entry upon which reliance 

has been made, is not having a presumption of correctness, as the entry ‗Khud Kasht‘ of 

Jamabandi is not having presumption of correctness. The Courts below have relied upon 

Jamabandi for the year 1956-57 (Ex.P-8). I am clear in my mind that column of possession 

does not have the presumption of correctness attached with it, as the plaintiff purchased the 

property in the year 1976 and filing of suit within 12 years from the date of purchase, cannot 
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besaid to be time-barred from any stretch of imagination. There is no bar of limitation 

available against the plaintiffs for grant of a decree for possession when their title is clear. In 

this view of the matter, both the Courts below fell in error while relying upon these kinds of 

entries. Therefore, the findings on issue No. 3 are recorded in favour of plaintiffs of suit for 

possession. 

 10. In the light of what has been discussed above, C.R. No. 29 of 2000 being 

devoid of any merits is hereby dismissed. Whereas C.R. No. 470 of 1999 is allowed and the 

judgments and decrees passed by two Courts below, dismissing the appeal and suit, are set 

aside. The result would be the suit for possession shall stand decreed. Parties are left to bear 

their own costs. 

Order accordingly. 

 

2012 C.L.R. 1423 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Latif and others 

Versus 

Syed Nazar Hussain Shah and others 

 

Civil Revisions Nos. 475 of 1998 and 93 of 1999 and Writ Petition No. 6526 of 1998, 

decided on 16th April, 2012. 

CONCLUSIONS 

(1) For Benami transaction, the plaintiff must prove: (i) Source of consideration; (ii) 

From whose custody the original document came; (iii) Who is in possession of suit 

property; (iv) Motive for Benami transaction. 

(2) Property tax register is not per se admissible. It has no evidentiary value with right to 

ownership and has also no value more than the entries for collection of property tax. 

(a) „Benami‟ transaction--- 

---Proving of---Ingredients---Plaintiff must prove: (i) Source of consideration; (ii) From 

whose custody the original document came; (iii) Who is in possession of suit property; (iv) 

Motive for Benami transaction.       (Para 8) 

Ref. 2009 SCMR 124, 2005 SCMR 577, 2009 PSC (SC Pak) 121. 

BENAMI TRANSACTION---(Ingredients) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Suit for declaration---Dispute about Benami 

transaction---Plaintiff-respondent claiming that his named real brother was a Benamidar of 

suit properties and he was the real owner thereof, challenged the sale-deed in question---

Issues---Such suit stood decreed---Pleadings---Principles---Plaintiff must prove: (i) Source 

of consideration; (ii) From whose custody the original document came; (iii) Who is in 

possession of suit property; (iv) Motive for Benami transaction---Appreciation of evidence--

-Validity---Original documents had not been produced by plaintiff-respondent---Explanation 

given by plaintiff-respondent while appearing as PW was that these documents were stolen, 

whereas before that date or at time of filing of suit, there was no mention of said fact in 

plaint---Agreement to sell which was mentioned in impugned sale-deed, plaintiff had not 

even mentioned about said agreement to sell in his plaint---Case of petitioners/defendants 
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got support from said working of sale-deed in their favour which had been exhibited---

Possession of petitioner over suit shop was admitted one---Plaintiff-respondent had not only 

failed to prove but also his pleadings were not upto the mark to declare a transaction to be 

―Benami‖ one---Claim of plaintiff/respondent was against evidence on record---Courts 

below merely relied upon record of property tax register which was not per se admissible---

Even otherwise, said record had also no evidentiary value with regard to ownership and had 

also no value more than entries for collection of property tax---Plaintiff-respondent had 

miserably failed to prove his case---There was no clog upon impugned sale-deed---Plaintiff 

had no right in suit property to ask petitioners/defendants to show bona fide purchaser of suit 

property---Civil revision petition allowed.     (Paras 8,9,10) 

Ref. 2009 SCMR 124, 2005 SCMR 577, 2009 PSC (SC Pak) 121. 

(c) Property tax register/entries, evidentiary value--- 

---Property tax register is not per se admissible---It has no evidentiary value with regard to 

ownership and has also no value more than the entries for collection of property tax. 

(Para 9) 

[Plaintiff-respondent had not pleaded necessary ingredients to prove the transaction to be a 

―Benami‖ transaction. High Court while allowing civil revision dismissed declaratory suit]. 

For the Petitioners: Aejaz Ahmad Ansari and Ch. Muhammad Shafi Meo, Advocates. 

For the Respondents: Muhammad Naveed Farhan, Advocate. 

Date of hearing: 16th April, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. ---  Through this single judgment I intend to decide the above 

captioned three matters. 

 2. Precisely, the facts are that on 8.10.1984 Syed Nazar Hussain Shah filed a 

suit for declaration contending therein that he is real owner of property mentioned as 

―URDU and URDU‖ in the suit. The predecessor of defendants Nos. 1 to 11, namely, Syed 

Khadim Hussain Shah his real brother was a ‗Benamidar‘ of these properties. The plaintiff 

also challenged in the suit sale-deed No. 1683 registered on 23.6.1988 by defendants Nos. 1 

to 11 in favour of defendants Nos. 12 to 14 with regard to property i.e. shop No. 836 fully 

described in the head note of plaint. 

 Both the sets of defendants filed their written statements. The defendants Nos. 1 to 

11 pleaded that their predecessor was real owner of suit property purchased by him through 

registered sale-deed in the year 1964 and before the purchase he (their predecessor) entered 

into an agreement to sell dated 24.12.1963 with the previous owner Muhammad Ramzan in 

his favour and further that the plaintiff filed a similar suit with regard to the agricultural land 

in Chak No. 249 Tehsil Rahim Yar Khan in the year 1979, therefore, this suit is not 

maintainable u/O. II, Rule 2 of the C.P.C. The defendants Nos. 12 to 14 also filed written 

statement, wherein they stated that through sale-deed they have purchased the suit property 

from real owner and suit is not maintainable. 

 From the divergent pleadings of the parties, Trial Court framed issues and invited the 

parties to produce their respective evidence. Both the parties adduced oral as well as 

documentary evidence in support of their versions. Vide judgment and decree dated 

30.1.1996 suit was dismissed by the Trial Court but the findings on issues Nos. 1 and 2 were 

partially recorded in favour of plaintiff/respondent No. 1 and partially in favour of 
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defendants. Two appeals were preferred, one by Syed Tasadduq Hussain, etc. and the other 

by Syed Nazar Hussain Shah (plaintiff). Vide judgment and decree dated 5.10.1998 the first 

Appellate Court dismissed the appeal filed by Syed Tasadduq Hussain, etc., whereas 

accepted the appeal filed by Syed Nazar Hussain Shah, in consequence whereof, suit filed 

by Syed Nazar Hussain Shah for declaration stood decreed. 

 The Civil Revision No. 475 of 1998 has been filed by Muhammad Latif, etc., who 

are the purchasers of suit property through registered sale-deed from legal heirs of Syed 

Khadim Hussain Shah. The second Civil Revision No. 93 of 1999 has been filed by the legal 

heirs of Syed Khadim Hussain Shah. 

 3. The facts relevant to Writ Petition No. 6526 of 1998 are that Syed Nazar 

Hussain Shah on 18.7.1992 also filed a suit u/S. 9 of the Specific Relief Act, 1877, for return 

of possession of impugned shop, against Muhammad Latif, Muhammad Shabbir and 

Muhammad Sabir (purchasers of suit property), who are defendants Nos. 12 to 14 in his 

other suit. The written statement was filed by the defendants. The Trial Court framed issues 

and vide judgment/decree dated 30.1.1996 suit was dismissed. The revision was filed before 

the Revisional Court (Additional District Judge), which was also dismissed vide judgment 

dated 5.10.1998. 

 4. Learned counsel for the petitioners of C.R. 475-1998 states that case of 

plaintiff-respondent No. 1 (Syed Nazar Hussain Shah) is that he was real owner and his real 

brother Syed Khadim Hussain Shah (predecessor of defendants Nos. 1 to 11) was a 

‗Benamidar‘, therefore, under the law plaintiff was bound to plead the ingredients necessary 

to prove the transaction to be a ‗Benami‘ transaction; that after pleading plaintiff-respondent 

No. 1 was bound under the law to prove the transaction to be a ‗Benami‘ one on the basis of 

strong, convincing and reliable evidence upto the mark settled by the superior Courts of the 

country. Further states that as against a registered document plaintiff is asking the Court to 

believe him and declare the transaction otherwise than what is written in the sale-deed, 

therefore, evidence was also required to that standard. Learned counsel submits that the 

admitted facts are that the impugned transaction, registered sale-deed No. 653 registered on 

1.1.1964, of suit shop No. 836 by Muhammad Ramzan is in favour of Syed Khadim Hussain 

Shah and therein it is mentioned that prior to this sale-deed, an agreement arrived at between 

the parties which was written on 24.12.1963 showing that Rs. 1,000/- was received by the 

vendor at the time of agreement to sell and Rs. 5,000/- at the time of sale-deed. Further, 

Syed Khadim Hussain Shah died in the year 1978 and plaintiff retired from his service in the 

year 1972. The legal heirs of Syed Khadim Hussain Shah sold suit shop through registered 

sale-deed No. 1683, dated 23.6.1988 in favour of defendants Nos. 12 to 14 i.e. revision 

petitioners. 

 It has been further argued by learned counsel for the petitioners that plaintiff has not 

proved through the evidence the contentions made in his plaint; that the findings recorded by 

both the Courts below on issues Nos. 1 and 2 are absolutely against the evidence available 

on the file; that plaintiff was bound under the law to succeed on the basis of positive 

evidence produced by himself and he cannot take benefit of weaknesses of the defence; that 

both the Courts below have misread and misinterpreted the evidence available on the file 

and therefore reached to a wrong conclusion. Learned counsel states that the Courts below 

mainly discussed and revolved around the alleged affidavit given by Muhammad Saleem, 

the tenant of suit property, at the time of sale in their favour and have given undue weight to 
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his alleged affidavit, which was otherwise required to be proved on the record in accordance 

with the requirement of law. Further argued that even the eviction order was passed against 

said Muhammad Saleem on 16.2.1992 on the application filed by the petitioners-defendants 

Nos. 12 to 14 and that before purchasing the suit property a publication was got published in 

the newspaper for cautionary measures and this valuable evidence has been ignored by the 

Courts below. 

 5. Learned counsel for the petitioners of C.R. 93-1993 states that he supports 

the arguments advanced by learned counsel for petitioners of C.R. 475-1998. He also states 

that plaintiff-respondent No. 1 miserably failed to prove his case, despite that the Trial Court 

fell in error while recording the findings on issues Nos. 1 and 2 and first Appellate Court 

decreeing the suit in his favour. 

 6. On the other hand, learned counsel for the plaintiff/respondent No. 1 states 

that plaintiff was a Tehsildar and being in service he purchased the suit property in the name 

of his brother. It has been further submitted that other suits were also filed by him with 

regard to various other properties for declaration, wherein the declaration was sought that 

the transactions be declared as ‗Benami‘ transactions. Learned counsel further submits that 

legal heirs of Syed Khadim Shah only submitted written statement and they have not 

produced any evidence to support the said written statement; that the record with regard to 

taxation department has been produced which shows the entry of name of plaintiff as owner 

of suit property and that he has produced receipts of payment of rent; that sale-deed was 

with him which was stolen from his house; that there are findings of two Courts below in 

favour of plaintiff which need not be interfered by this Court. Lastly states that petitioners-

defendants have not proved that they are bona fide purchasers. 

 7. I have heard the learned counsel for the parties at full length and also gone 

through the record with their able assistance. 

 8. First of all, I discuss the nature of transaction that whether the 

plaintiff/respondent No. 1 succeeded in proving the transaction to be a ‗Benami‘ transaction 

on the touchstone of law declared by the august Supreme Court reported as ―2009 SCMR 

124 (Muhammad Nawaz Minhas and others Vs. Mst. Surriya Sabir Minhas and others)‖, 

wherein the august Supreme Court has set some principles, as well as in the judgment 

reported as ―2005 SCMR 577 (Abdul Majeed and others Vs. Amir Muhammad and others)‖ 

the august Supreme Court has considered the basic points that plaintiff must prove: 

 ―(i) Source of consideration; 

(ii) From whose custody the original document came; 

(iii) Who is in possession of suit property; 

(iv) Motive for Benami transaction.‖ 

In case in hand, it is an admitted position that the shop was reconstructed by the legal heirs 

of Syed Khadim Hussain Shah after getting site-plan sanctioned from Municipal Committee 

vide order dated 2.4.1984. The sanctioned site-plan is Ex.D-3, whereas the permission of 

reconstruction is Ex.D-4. The original documents have not been produced by the 

plaintiff/respondent No. 1. The explanation given by him at the time of appearing as P.W-11 

on 10.12.1995 is that these documents as were stolen, whereas before that date or at the time 

of filing of suit, there is no mention of this fact in his plaint. Further, a very important factor 

is that agreement to sell dated 24.12.1963 which is mentioned in the impugned sale-deed 

dated 1.1.1964, the plaintiff has not even mentioned about this agreement to sell in his 
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plaint. The case of petitioners/defendants Nos. 12 to 14 get support from this writing of sale-

deed in their favour which has been produced as Ex.D-20, wherein it has been mentioned 

that the previous registered sale-deed No. 653, dated 1.1.1964 is annexed therewith for proof 

of ownership. The possession of petitioners over the suit shop is admitted one. 

 9. Now the point remains the motive for ‗Benami‘ transaction. The facts that 

transaction is dated 1.1.1964 and plaintiff/respondent No. 1 retired from the service in the 

year 1972. The alleged ‗Benami‘ owner died in the year 1978 and shop was reconstructed by 

the petitioners of C.R. 99/1999 in the year 1984, which was sold in the year 1988 and when 

it was sold in favour of petitioners/defendants Nos. 12 to 14, then the suit for declaration 

was filed and admittedly before filing of that suit, other suits were also filed by the plaintiff 

with regard to the agricultural land situated in Rahim Yar Khan for seeking a declaration 

from the Court that those transactions are ‗Benami‘ transactions and he be declared real 

owner. From the above-said admitted facts and evidence produced by the parties, a clear 

picture comes out that plaintiff/respondent No. 1 has not failed to prove but also his 

pleadings are not upto the mark to declare a transaction to be ‗Benami‘ one and clear 

evidence of the parties is sufficient to hold that claim of plaintiff/respondent No. 1 is against 

the evidence on record. As I have earlier noticed that the Courts below mainly relied upon 

the record of property tax register, which is not per se admissible. Even otherwise, this 

record has no evidentiary value with regard to ownership and has also no value more than 

the entries for collection of property tax. Even the entries of this record are self-

contradictory, which cannot held the plaintiff in any manner. Further, the record from the 

eviction petition and the affidavit given by Muhammad Saleem, who was in possession of 

suit property as tenant, at the time of sale in favour of petitioners also does not give any 

benefit to plaintiff/respondent No. 1. In this view of the matter, when plaintiff/respondent 

No. 1 miserably failed to prove his case, there is no clog upon the sale-deed No. 653, dated 

1.1.1964 in favour of Syed Khadim Hussain Shah and further sale of suit property by the 

legal heirs of Syed Khadim Hussain Shah in favour of petitioners/defendants Nos. 12 to 14 

through registered sale-deed No. 1683, dated 23.6.1988, is valid one. The plaintiff cannot 

dispute this second sale-deed. The plaintiff has admittedly no right in this property to ask the 

petitioners/defendants Nos. 12 to 14 to show the bona fide purchase of suit. 

 10. The crux of above discussion is that Civil Revisions Nos. 475 of 1998 and 93 

of 1999 are allowed, in result of which, the findings in favour of plaintiff/respondent No. 1 

as well as the impugned judgments and decrees dated 5.10.1998 and 30.1.1996 passed by 

two Courts below are set aside. The Writ Petition No. 6526 of 1998 is dismissed. The result 

would be the suit for declaration filed by plaintiff/respondent No. 1 (Syed Nazar Hussain 

Shah) shall stand dismissed with costs throughout. 

Civil revision allowed. 
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2012 C.L.R. 1432 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Ghulam Haider through L.Rs. 

Versus 

Ghulam Rasool and others 

 

Civil Revision No. 371 of 2000, decided on 18th April, 2012. 

CONCLUSION 

(1) The admissibility of document in the statement of a witness and evidentiary value of 

a document are absolutely different things. 

(a) Document--- 

---The admissibility of a document in the statement of a witness and evidentiary value of a 

document are absolutely two separate things---Rule of evidence.   (Para 7) 

DECLARATION OF TITLE---(Validity of document) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Suit for declaration---It was prayed that 

plaintiffs-respondents be declared owner of suit property and registered sale-deed of suit 

property by mentioned defendant in favour of co-defendant was Benami/Sham transaction---

Issues---Courts below concurrently decreed suit---Documentary evidence---Appraisal of---

Admissibility of a document in the statement of a witness and evidentiary value of a 

document are absolutely two separate things---In instant case, no solid objection had been 

raised with regard to admission of said document in evidence and at revisional stage, said 

objection could not be raised or considered---Plaintiffs/respondents had proved said 

document by producing PWs. who were marginal witnesses of document in question and 

statements of one of plaintiffs as well as stamp vendor/PW---When said document was 

proved, therefore, onus with regard to validity of sale-deed (Exht) rightly shifted upon 

petitioner/defendant who had not proved payment of consideration and further even he 

failed to establish that only plaintiffs/respondents against him as well as why so many PWs 

had deposed against him without any reason---There were concurrent findings of facts 

recorded by two Courts below---Civil revision petition dismissed. (Paras 7,8) 

Key Terms:- Document. [Declaration was sought that plaintiffs/respondents were owner of 

suit property and registered sale-deed in question was Benami/Sham transaction. Courts 

below concurrently decreed suit. High Court dismissed civil revision]. 

For the Petitioner: Raja Muhammad Sohail iftikhar, Advocate. 

For the Respondents: Muhammad Asim Khan, Advocate. 

Date of hearing: 18th April, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. ---  Through this civil revision, the petitioner-defendant No. 1 

has challenged the judgment and decree dated 17.5.2000 passed by the learned Additional 

District Judge, Khanpur, whereby the appeal filed by him was dismissed and the judgment 

and decree dated 27.2.1993 passed by the learned Civil Judge 1st Class, Khanpur, whereby 

suit for declaration filed by the respondents-plaintiffs was decreed. 
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 2. Briefly, the facts as leading to this civil revision are that the 

plaintiffs/respondents Nos. 1 and 2 filed a suit for declaration on 3.3.1979 with the prayer 

that they be declared the owner of suit property and registered sale-deed of suit property by 

defendant No. 2 in favour of defendant No. 1 is ‗Benami‘/sham transaction. The defendant 

No. 1 filed written statement and contested the suit. Out of the divergent pleadings of the 

parties, Trial Court framed issues and invited the parties to produce their respective 

evidence. Both the parties produced their oral as well as documentary evidence in support of 

their contentions. After close of trial, the Trial Court vide judgment and decree dated 

27.2.1993 decreed the suit. Feeling aggrieved by the said decree, an appeal was preferred by 

the defendants before the first Appellate Court, which was dismissed vide judgment and 

decree dated 17.5.2000. Hence, this civil revision. 

 3. This case of plaintiffs/respondents was that their real brother Bashir Ahmad 

was murdered on 3.5.1976 by the sons of Barkat Ali (defendant No. 2). During the trial of 

criminal case with the intervention of respectables of the vicinity, the parties entered into a 

compromise, on the basis of which, an agreement with the intervention of ‗Punchait‘ dated 

2.7.1976 (Ex.P-1) was written on 2.7.1976 and in furtherance thereof the suit property was 

transferred through registered sale-deed dated 5.7.1976 by defendant No. 2 (Barkat Ali) in 

favour of defendant No. 1 (Ghulam Haider) and this property was transferred in his favour 

as ―AMANAT‖ so that plaintiff‘s statement be recorded in the criminal case and sons of 

defendant No. 2 be got acquitted of the charge of murder of Bashir Ahmad, as at that time 

the offence of murder was not compoundable. The property was transferred and defendant 

No. 1 thumb marked Ex.P-1 (Ex.P-3) and after completion of trial of said murder case and 

acquittal of accused when defendant No. 1/petitioner was asked to transfer the property in 

their names in accordance with the settlement. On his refusal the instant suit was filed. 

 4. Learned counsel for the petitioner states that the suit property was purchased 

by the petitioner and wrong suit has been filed against him; that both the Courts below have 

wrongly recorded the findings against him by relying upon Ex.P-1 (Ex.P-3) which was 

inadmissible in evidence, while relying upon ―1970 SCMR 200 (Ghulam Mohayyuddin and 

another Vs. Sher Khan and 4 others)‖ learned counsel contends that this document was not 

mentioned in the plaint. Further he has attacked the opinion of Expert, who appeared before 

the Court as C.W-1 and deposed that the questioned thumb mark in Ex.P-1 and thumb mark 

of Ghulam Haider are of the same person. Learned counsel has relied upon ―1996 SCMR 

336 (Binyameen and 3 others Vs. Chaudhry Hakim and another)‖ and states that no 

evidence can be led or looked into in support of a plea, which has not been taken in 

pleadings. 

 5. On the other hand, learned counsel for the respondents/plaintiffs while 

relying upon ―2002 CLC 1209 (Muhammad Zaman Vs. Sheikh Abdul Hamid) and 2005 

SCMR 577 (Abdul Majeed and others Vs. Amir Muhammad and others)‖ has argued that 

nature of transaction is as ‗Benami‘ as well as sham transaction. Further states that when a 

document has been admitted in evidence without any objection, against its admission at the 

subsequent stage no objection can be raised. In this regard learned counsel relied upon ―PLD 

2005 Peshawar 69 (Haji Muhammad Ameen Vs. Messrs Frontier Ceramics Ltd., 

Peahawar)‖. It has been further contended that plaintiffs/respondents have fully proved 

Ex.P-1 and this document has been admitted in evidence without any objection with regard 

to its admissibility in evidence and its production before the Court in evidence, therefore, at 
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later stage petitioner/defendant No. 1 was having no right to question its admissibility and 

evidentiary value; that even the petitioner/defendant No. 1 has not given any explanation 

with regard to Pronote (Ex.P-2) of Rs. 60,000/- by Ghulam Haider in favour of Ghulam 

Rasool, one of the plaintiffs/respondents; that the plaintiffs have fully proved Ex.P-1 (Ex.P-

3); that Allah Rakha and Bashir Ahmad are the witnesses of this document and P.W-1 is 

Stamp Vendor, who have fully proved this document and that the voluminous evidence has 

been produced to prove Ex.P-1 and Ex.P-2, therefore, the onus shifted upon the 

petitioner/defendant No. 1 to positively prove registered sale-deed (Ex.D-2) and prove 

himself to be ostensible owner of suit property. Learned counsel for the 

respondents/plaintiffs has conveniently argued that in this case not only ‗Benami‘ type of 

transaction but a mixture of sham transaction is also involved; that Khasra Girdwari (Ex.P-

5) has been produced, which shows that upon the suit land plaintiffs/respondents are in 

possession; that petitioner/defendant No. 1 was obliged to prove the consideration but he 

miserably failed to prove the consideration of Ex.D-2. With regard to possession of original 

document learned counsel states that though in a case of ‗Benami‘ transaction, possession of 

original document is one of the considerations of determination of transaction as ‗Benami‘, 

in this case it has been stated that it is not simply a ‗Benami‘ transaction but mixed with a 

sham transaction also, in the circumstances of this case because the land was being 

transferred as ‗AMANAT‘ which was to be transferred in the names of plaintiffs after 

completion of compromise and acquittal of sons of defendant No. 2, who has transferred the 

land, therefore, there was no question of delivering the original sale-deed to the 

respondents/plaintiffs. In the peculiar circumstances of this case, the original documents 

were in the possession of petitioner/defendant No. 1 were natural, as it has been validly 

explained and he was ―AMANAT DAR‖. 

 6. I have heard the learned counsel for the parties at full length, also gone 

through the record with their able assistance as well as the judgments cited by them. 

 7. The case-law referred to by learned counsel for the petitioner/defendant No. 1 

is concerned. There is no cavil to the law declared by the august Supreme Court of Pakistan, 

but in the circumstances of this case, it is not applicable to the facts of this case. I have 

noticed that at the time of admission in evidence of Ex.P-1 during the statement of P.W-1, 

who is Stamp Vendor, the objection of learned counsel for petitioner/defendant No. 1 was 

that it is a forged document, therefore, it cannot be admitted in evidence. I believe this 

objection was frivolous one, as the Stamp Vendor has certified that he has issued the stamp 

paper, therefore, this document was validly exhibited in his evidence. I have noted that often 

the learned counsel for the parties mix the question of admissibility of a document and its 

evidentiary value and also raised objection at the time of admission of document in evidence 

upon the statement of any Writer or Stamp Vendor that this document cannot be exhibited in 

their evidence. At the time of raising objection the matter of evidentiary value of the 

document remains in the mind of learned counsel. The admissibility of a document in the 

statement of a witness and evidentiary value of a document are absolutely two separate 

things. Therefore, in this case no solid objection has been raised with regard to admission of 

this document in evidence and at this later stage this objection cannot be raised or 

considered. The plaintiffs have proved this document by producing P.W-5 and P.W-6, who 

are the marginal witnesses of this document and statement of one of the plaintiffs as well as 

Stamp Vendor (P.W-1). When this document is fully proved, therefore, onus with regard to 
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validity of sale-deed (Ex.D-2) rightly shifted upon the petitioner/defendant No. 1. He has not 

proved the payment of consideration and further even he failed to establish that why the 

plaintiffs/respondents have filed this suit against him, as well as why so many witnesses 

have deposed against him without any reason. 

8. I have considered that case-law cited by learned counsel for the 

respondents/plaintiffs are applicable to the facts of this case, which is an exceptional case of 

‗Benami‘ as well as sham transaction and the respondents/plaintiffs proved their possession. 

The ‗Benami‘ read with sham type of transaction of sale in favour of petitioner/defendant 

No. 1 and valid explanation with regard to possession of original document, there are 

concurrent findings of facts recorded by two Courts below. The petitioner failed to show any 

misreading, non-reading or jurisdictional defect in these findings of Courts below. 

 9. The crux of above discussion is that this civil revision fails and the same is 

hereby dismissed with costs throughout.   Civil revision petition dismissed. 

 

2012 LAW NOTES 76 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mst. Samina Bibi 

Versus 

Abdul Hafeez 

 

Civil Revision No. 436-D of 2003, heard on 1st June, 2011. 

CONCLUSION 

(1) A simple declaratory decree does not create or confer a new right, it only declares a 

pre-existing right. 

(a) Specific Relief Act (I of 1877)--- 

---S.42---Declaratory decree simpliciter---Principle of law---A single declaratory decree 

does not create or confer a new right, it just declares a pre-existing right.  (Para 6) 

DISPUTED TAMLEEQ MUTATION --- (Nature of Suit) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, Ss.42, 39---Dispute regarding mutation of Tamleeq by 

husband in favour of his wife---Nature of suit---Principle of law---A simple declaratory 

decree does not create or confer a new right, it just declares a pre-existing right---

Plaintiff/Husband/Respondent had tried to get a right created in his favour through a 

declaratory decree---Held---If at all, mutation in question was wrong or as pleaded by 

respondent then he was bound to file  suit for cancellation of that document---Trial Court 

had rightly dismissed  suit of respondent however, Appellate Court below reached a wrong 

conclusion and suit filed by respondent was wrongly decreed by it---Impugned Appellate 

judgment/Decree was set aside by High Court---Civil revision petition allowed.  (Para 6) 

[Disputed mutation of Tamleeq was required to be challenged in suit for cancellation. 

Appellate Court below had wrongly passed decree in declaratory suit. High Court allowed 

civil revision] 

For the Petitioner: Malik Abbas Awan, Advocate. 

For the Respondent: Ch. Muhammad Shahid Zaman, Advocate. 

Date of hearing: 1st June, 2011. 
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JUDGMENT 

AMIN UD DIN KHAN, J. --- This civil revision has been filed against the judgment and 

decree passed by learned Additional District Judge, Bahawalpur dated 3.10.2003. 

  The brief facts of the case are that Mst. Samina filed a suit for permanent 

injunction on 11.3.1999 with regard to the suit property against Abdul Hafeez praying that 

the defendant be restrained from interfering into the possession and ownership of the 

petitioner over the suit house measuring 3 marlas. The other suit was filed by Abdul Hafeez 

for declaration praying therein that the oral mutation of Tamleeq No. 5693 passed on 

26.12.1997 with respect to the plot measuring 3 marlas in favour of Mst. Samina Bibi is 

illegal, against the facts, without offer, acceptance, without transfer of possession and is the 

result of impersonation. The learned Trial Court on 15.6.1999 framed consolidated issues in 

the suit filed by the petitioner and invited parties to produce their respective evidence. The 

petitioner as her own witness appeared as PW-1 and in the documentary evidence he 

produced mutation No. 5642 and 5693 as Ex.D.I and Ex.D.2. Learned Trial Court vide its 

judgments and decrees dismissed both the suits. Feeling aggrieved by the judgments and 

decrees Abdul Hafeez filed an appeal before the District Judge and the learned Additional 

District Judge vide judgment and decree dated 3.10.2003 allowed the appeal filed by Abdyul 

Hafeez which is under challenge before this Court by way of this civil revision. 

 3. Learned counsel for the petitioner submits that Mst. Samina Bibi was wife of 

Abdul Hafeez, he transferred the suit land through mutation No. 5693 sanctioned on 

26.1.1997 and the respondent has himself  produced the said mutation in evidence. This 

mutation has been incorporated in the Jamabandi. It is further submitted that Mst. Samina 

Bibi is in possession of the said house. Learned counsel states that the suit of Mst. Samina 

Bibi was dismissed on the basis that the suit house falls in the joint khata. He states that it 

was no reason to dismiss the suit. Further states that learned first appellate court has not 

recorded finding on issue-wise which prejudiced the case of the petitioner. Further submits 

that the findings of the learned Additional District Judge are the result of non reading and 

misreading of evidence on the file and on the sole statement of Muhammad Hafeez the suit 

could not be decreed. Further states that in accordance with the Muhammadan Law the 

proving of offer, acceptance and delivery of the possession is not necessary where Tamleeq 

is by husband and in favour of his wife. 

 4. On the other hand, learned counsel for the respondent states that the evidence 

of the petitioner is not in accordance with the pleadings and the petitioner has not produced 

the witnesses of the said impugned mutation. 

 5. I have heard the learned counsel for the parties and have gone through the 

record with their able assistance. 

 6. The mutation Ex.D.2 was Tamleeq mutation. On that mutation the thumb 

impression of Abdul Hafeez is available. This mutation has been produced in evidence by 

Abdul Hafeez respondent himself. While appearing as DW-1 Abdul Hafeez has not denied 

from the thumb impression on the mutation. He has not denied from the thumb impression  

on the mutation. He has simply stated that the mutation is not correct, therefore, it be 

cancelled. The suit filed by Abdul Hafeez under section  42 of the Specific Relief Act was 

not competent because it is well settled law that a simple declaratory decree does not create 

or confer a new right, it just declares a pre-existing right. Through the suit, the plaintiff 

Abdul Hafeez has tried to get a right created in his favour through a declaratory decree. If at 
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all, the mutation was wrong or as pleaded by Abdul Hafeez respondent that it was a result of 

misrepresentation etc, and then he was bound to file a suit under section 39 of the Specific 

Relief Act for the cancellation of that document. The learned Trial Court rightly dismissed 

the suit filed by Abdul Hafeez. The learned first appellate court failed to take into 

consideration the above mentioned legal position. Therefore, the learned first appellate court 

reached to a wrong conclusion and the suit filed by Abdul Hafeez was wrongly decreed by 

the first appellate Court. 

 7. In the light of what has been discussed above, I accept this civil revision and 

set aside the judgment and decree passed by the learned first appellate court dated3.10.2003. 

Resultantly the suit filed by Abdul Hafeez is dismissed.    

   Civil Revision Petition accepted. 

 

2012 LAW NOTES 79 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mukhtiyar Ahmed and anohter 

Versus 

Hazoor Bakhsh and Others 

 

Civil Revision No. 23 of 1997, heard on 14th June, 2011. 

CONCLUSION 

(1) Plea of adverse possession and in alternative right of specific performance are self 

destructive. 

CONCEDING WRITTEN STATEMENT OF ORIGINAL DEFENDANTS --- (Claim 

of Legalities)  

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S.42---Suit for declaration---Dispute regarding title---

Conceding written statement filed by original defendants---Claim of legal heirs---

Contentions---Held---When original defendants had filed a contesting written statement and 

after that part of land which was transferred to petitioner, the legal heirs of original 

defendant were not competent to compromise with regard to full suit land.moreso, when 

mutation in question was intact  and no one validly challenged it---Further held---Plaint 

contained self-contradictory plea of adverse possession and in alternatie specific 

performance---Even otherwise, right of  adverse possession was not available---Suit to 

extent of land transferred in favour of petitioner stood dismissed---Civil revision partially 

allowed.          (Para 6) 

 

Key Terms:- Adverse possession. 

[When original defendants had in written statement conceded the transfer of a portion of 

land in favour of petitioner, the legal heirs could not have compromised with regard to the 

full sit land. High Court partially allowed civil revision.] 

For the Petitioner: Muhammad Shafie, Advocate. 

For the Respondent: Qamar Hameed, Advocate. 

Date of hearing: 14th June, 2011. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the petitioners have challenged 

the judgment and decree dated 3.10.1996 passed by the learned Additional District Judge, 

Khanpur whereby he accepted the appeal of the respondents against the judgment and decree 

dated 13.3.1995, whereby learned Trial Court dismissed their suit. 

 2. Brief facts of the case are that respondent No.1 on 14.2.1998 filed a suit for 

declaration paying therein that he be declared owner of the suit land measuring 1 kanal and 

13 marlas fully described in the head note of the plaint on the basis of adverse possession for 

more than 12 years. In alternate he prayed for decree for specific performance. Originally 

respondents Nos.2 to 8 were party in the suit. Later on petitioners were also arrayed as 

defendants No 6 and 7 in the suit and mutation No. 2259 dated 30.3.1991 was also 

challenged. Originally defendants Nos.1 to 5 filed contesting written statement. They stated 

that they have transferred the share of the property in favour of defendants Nos.6 and 7. 

They denied from any agreement and stated that suit has been filed in a counter-blast to the 

suit for recovery of possession. As per contention of the learned counsel for the petitioners 

the right to defend the suit of the petitioners was closed on 23.4.1994. One Ghulam 

Muhammad son of Rab Nawaz claiming to be attorney of the original defendants made 

statement in the court that the suit be decreed. The learned Trial Court after recording the 

statement adjourned the suit for ex parte proof against defendants No.6 and7. Vide judgment 

and decree dated 13.3.1995 the learned Trial Court dismissed the suit. Respondent No.1 

plaintiff filed an appeal which was allowed by the learned Additional District Judge on 

3.10.1996 which is subject matter of the appeal. 

 3. Learned counsel for the petitioners submits that document Ex-P-1 which has 

been stated to be an agreement dated 1.6.1975 cannot be termed as an agreement. Its 

language shows that it is a sale deed. It ought to have been registered, without registration it 

is worthless. Further states that very plaint was self-contradictory as the right of adverse 

possession and in the alternate specific performance is mutually destructive prayers. Further 

contends that Ex.P-4 mutation in favour of petitioners is not disputed, therefore, he prayed 

that land measuring 16 ½ marla through this mutation in favour of the petitioner be saved. 

 4. Conversely, learned counsel for respondent No.1 states that compromise was 

effected between the parties. The legal heirs of original owners were competent  to enter into 

the compromise and learned Trial Court wrongly dismissed the suit. He supports the 

judgment of the first appellate court. 

 5. I have heard the learned counsel for the parties and perused the record. 

 6. I have seen that the plaint contained self-contradictory pleas. It is now settled 

law right of adverse possession is not available. Therefore, going into this question is not 

necessary. So far as the other relief for specific performance is concerned, the contention of 

the learned counsel for the petitioners is that Ex.P-1 cannot be termed as agreement. 

Furthermore when the original defendant filed a contesting written statement and after that 

part of land which was transferred in favour of the petitioners, the legal heirs of the original 

defendant were not competent to compromise with regard to the full suit land. Further when 

mutation of Mutation No. 2259 dated 30.3.1991 is intact till today and no one validly 

challenged this mutation. 
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For what has been discussed above, I partially set aside the judgment and decree 

dated 3.10.1996 passed by the first appellate Court. Resultantly the suit to the extent of 16 ½ 

marlas transferred in favour of the petitioners stands dismissed. 

 

2012 LAW NOTES 86 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Tehsil Municipal Administration and Others 

Versus 

Mst. Zohra Qulsoom 

 

Civil Revision No. 229 of 2011, decided on 31st May, 2011. 

PERMANENT INJUNCTION DECREE --- ( Appreciation of Evidence) 

Civil Procedure Code (V of 1908)--- 

---S.115--- Specific Relief Act, 1877, S.54---Injunction Suit---Claim of respondent/plaintiff 

was that she was owner of plot in question in accordance with the mentioned court decree 

and prayed for an injunctive relief against defendant / petitioner---Suit of respondent was 

decreed by Courts below---Impugned judgments/decrees---Appreciation of evidence---

Validity---Mentioned court decree on basis of which suit for permanent injunction was 

decreed against petitioner was still intact--- It had never been challenged anywhere--- 

Furthermore, said order of striking off defence of revision petitioner was also not challenged 

by him---Findings recorded by both the courts below were in accordance with ex-parte 

evidence on file produced by plaintiff / respondent---Petitioner had failed to show any 

jurisdictional defect or material irregularity in impugned judgment/decree---Civil 

Revision/Petition dismissed.        (Paras ,7,8) 

[Suit for permanent injunction filed by respondent/plaintiff on basis of court decree was 

decreed by courts below. Petitioner had never challenged the primary decree on basis of 

which permanent suit was decreed. High Court dismissed Civil revision]. 

For the Petitioner:  Aamir Farooq Yazdani, Advocate.: 

For the Respondent: Dilshad Ali Khan, Advocate. 

Date of hearing: 31st May, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this single judgment, I intend to dispose of C.R. 

No. 229-2011 and C.R. No. 230-2011, as common questions of law and facts are involved in 

both the civil revisions and have arisen from one and the same order. 

2. The facts of the case are that respondent/plaintiff filed a suit for permanent 

injunction against the petitioners/defendants praying wherein that defendants be restrained 

from interfering in the plot in dispute in which plaintiff stated that she is owner of the plot in 

dispute in accordance with the decree passed on 7.9.1993 in a suit filed by the petitioner and 

the Civil Court declared her as owner of the suit property. At this stage learned counsel for 

the parties have admitted that decree mentioned in the plaint is 7.9.1993 whereas actual date 

is 22.1.1995. The defence of the petitioner was struck off on 12.9.2005 and after recording 

the ex-parte evidence learned Trial Court decreed the suit on 31.1.2009. The appeal filed by 

the defendant was dismissed by the learned Additional District Judge, Liaquat pur on 
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2.2.2011. Both the judgments and decree passed by the learned courts below are under 

challenged before this court. 

3. In this case pre-admission notice was issued to the respondent on 3.5.2011. In 

response, the respondent appeared through her counsel. With consent of both learned 

counsel for the parties, these petitions are to be decided as pacca cases. 

4. The main emphasis of learned counsel for the petitioner is that the decree 

dated 7.9.1993 pleaded in the plaint does not exist whereas the judgment and decree which 

was produced in evidence by the plaintiff was dated 22.1.1995, therefore, suit was not liable 

to be decreed. 

5. On the other hand learned counsel for the respondent/plaintiff submits that 

the defence of the revision petitioner was struck off on 12.9.2005. This order was not 

challenged before any forum therefore, it attained finality and on the basis of evidence 

produced by the plaintiff/respondent, the suit was rightly decreed by the learned Trial Court 

and the appeal was rightly dismissed by the learned First Appellate Court. According to 

learned counsel for the respondent even the decree dated 22.1.1995 was never challenged by 

the revision petitioner. 

6. I have heard the learned counsel for the parties and perused the record with 

the able assistance of learned counsel for the parties. 

7. The revision petitioner has not properly documented the petition. However, learned 

counsel for the respondent has presented a copy of decree sheet dated 22.1.1995. 

Declaratory suit filed by the respondent was decreed against the revision petitioner on 

22.1.1995 and admittedly this decree is intact till today. It has not been challenged 

anywhere. Furthermore the order for striking off defence of the revision petition was also 

not challenged by the petitioners. The findings recorded by both the courts below are in 

accordance with the ex-parte evidence on the file produced by the plaintiff. Even learned 

counsel for the revision petition has failed to show any jurisdictional defect  or material 

irregularity in the judgment passed by both the courts below. 

8. In the light of what has been discussed above. I see no force in the revision 

petitions, hence, the same are accordingly dismissed. 

Civil Revision Petition Decreed. 

 

2012 LAW NOTES 94 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Rais Bagga 

Versus 

Abdul Majeed 

Civil Revision No. 243-D of 2011, decided on 26th May, 2011. 

CONCLUSION 

(1) New scrutiny or other interpretation of evidence is not permissible while exercising 

jurisdiction under section 115 CPC by High Court 

SPECIFIC PERFORMANCE/DECLARATION --- (Joint Determination on the issues) 

Civil Procedure Code (V of 1908)--- 

---S. 115, O. XX, R. 5---Specific Relief Act, 1877, Ss. 42/22---Qanun-e-Shahadat Order, 

1984, Art. 17---Suit for declaration/Specific performance---controversy regarding alleged 
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oral agreement to sell---Issues---Courts below dismissed suit of petitioner---Joint decision 

on the issue---Appreciation of evidence---Validity---Said issues were inter connected---Even 

otherwise no prejudice was shown to have caused to petitioner while deciding said issues 

jointly---Contention of misreading and non-reading of evidence was not borne out from 

record---New scrutiny or other interpretation of evidence was not permissible in exercise of 

jurisdiction of High Court---Civil Revision petition dismissed.   (Para 6) 

Key Terms:- Civil Revision.  

[Courts below had dismissed specific performance/declaration suit. Joint decision of the said 

issue had not caused prejudice to petitioner in any manner. High Court dismissed Civil 

revision]. 

For the Petitioner: Khalid Hassan Khan Durrani, Advocate and Sardar. 

For the Respondent: Hussain Amin Lodhi, Advocate. 

Date of hearing: 26th May, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this single order I intend to decide Civil revision 

No. 268-D/2011/BWP and C.R. No. 243-D/2011/BWP as both these revisions have been 

filed against the consolidated judgment and decrees passed by the First appellate court dated 

31.3.2011. 

 2. The brief facts of civil revision No.268-D/2011 are that on 5.3.2009 Raees 

Bagga plaintiff/petitioner filed a suit for declaration to the effect that he be declared the 

owner of the suit property measuring 13 kanals six marlas fully described in the head-note of 

the plaint. He also prayed for allowing of decree for specific performance of the oral 

agreement. As per contentions of the plaint, the defendant Abdul Majeed who was owner of 

the suit land, 32 years ago he agreed to sell his land to the plaintiff for Rs. 16,000/- per acre 

in the presence of the witnesses. As per narration in the plaint he time and again requested 

the defendant to transfer the suit property in his favour but finally when his refusal came 

into his knowledge the petitioner filed a suit in hand. The defendant Abdul Majeed filed 

written statement and denied from any oral agreement. 

 3. The facts of civil revision No. 243-D/2011 are that Abdul Majeed filed a suit 

for possession on the basis of ownership against Bagga and his three brothers narrating 

therein that defendants are illegal occupants of the suit land for the last five years. They are 

illegally enjoying the produce of the suit land. He asked them to vacate the suit property and 

on their refusal the suit was filed. The defendants filed written statement and in the written 

statement Bagga, etc repeated the story which was pleaded in his suit. 

 4. The learned Trial Court framed the consolidated issues on 7.7.2009 in a suit 

titled Bagga v. Abdul Majeed which is the subject matter of civil revision No. 268-D/2011 

and proceedings were ordered in this suit. Parties led their respective oral as well as 

documentary evidence. The learned Trial Court dismissed the suit filed by the petitioner and 

decreed the suit filed by the respondent for possession. Aggrieved by these consolidated 

judgments and decrees the petitioner filed an appeal before the learned District Jude 

Sadiqabad. This appeal was finally heard and decided by the learned Addl District Judge 

Sadiqabad vide its judgment and decree dated 31.3.2011. The appeal was dismissed. Against 

these consolidated judgments under decrees these two revisions have been filed by Raes 

Bagga petitioner. 
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 5. Arguments heard. 

 6. The contention of the learned counsel for the petitioner is that both the 

Courts, below while deciding issues No.2 and 3 as well as issues Nos.4 and 5 fell in error 

and it was a material irregularity. The findings of both the courts below are result of 

misreading and non-reading of evidence. The evidence produced by the defendant Abdul 

Majeed was not reliable, therefore, the petitioner has prayed for interference by this Court. I 

am afraid, the contention made by the learned counsel for the petitioner does not come in the 

ambit of section 115 of  CPC in exercise of revisional jurisdiction by this court. I have seen 

the record. Issues No.2 and 3 are connected whereas issues Nos.4 and 5 are also connected 

issues. Even otherwise, the petitioner has not pointed out any prejudice caused to him while 

deciding these issues jointly, therefore, the Trial Court has not violated the provisions of 

Order Rules 5 of CPC. The contention of misreading and non-reading of evidence is also not 

borne out from the record, though the new scrutiny or other interpretation of evidence is not 

permissible while exercising the jurisdiction under section 115 CPC by this Court. The 

findings of both the courts below with regard to Article 17 of the Qanun-e-Shahadat Order, 

1984 are absolutely in accordance with law. Learned Counsel for the petitioner failed to 

point out any jurisdiction illegally or with material irregularity, therefore, in the light what 

has been discussed above, both these revision petitions are dismissed in lim line. 

Civil Revision Petition dismissed. 

 

2012 LAW NOTES 124 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mst. Taj Khatoon 

Versus 

Ghulam Ahmed and 6 Others 

 

Civil Revision No. 506-D of 1995, decided on 29th June, 2011. 

CONCLUSION 

(1) Beneficiary of impugned mutation of sale is bound to independently prove the 

transaction of sale and further to prove attestation of mutation in accordance with 

law. 

MUTATION DISPUTE --- (Appreciation of Evidence) 

Civil Procedure Code (V of 1908)--- 

---S. 115—Specific Relief Act, 1877, S. 42---Mutation of sale---Dispute---Suit for 

declaration---Claim of petitioner was that at time of her marriage she happened to be minor 

and after death of her father she was living with her maternal uncle/respondent who had 

fraudulently got mutated land in question in his favour which stood transferred by his 

husband in her favour---Issues---Onus of proof---Principle---On circumstances of case said 

respondents being beneficiary of impugned sale firstly was bound to independently prove 

transaction of sale and further to prove attestation of mutation in accordance with law---

Appreciation of evidence---Validity---No witnesses to prove mutation in question had been 

produced---Nikahnama and impugned mutation in question were of same date---There was 

material contradiction with regard to payment of the sale price which showed that fictitious 

mutation had been got passed for sale of suit land---Statement of said PW was natural and 
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confidence inspiring---Appellate Court below while  upsetting judgment/decree of Trial 

Court wrongly dismissed suit---Civil Revision petition allowed.   (Para 7) 

Key Terms:- Impugned Mutation. [Petitioner at the time of her marriage was minor and 

after death of her father, she was living with her maternal uncle who had fraudulently got 

mutated land in dispute in his favour which stood transferred to petitioner by her husband. 

Appellate Court below wrongly dismissed declaratory suit of petitioner. High Court allowed 

Civil Revision.] 

For the Petitioner: Ahmed Nadeem Arshad, Advocate. 

For the Respondent: Nemo. 

Date of hearing: 29th June, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the petitioner has challenged the 

judgment dated 3.10.1995 whereby appeal filed by the respondents was accepted and the 

judgment and decree passed by the learned Civil Judge dated 29.7.1992 decreeing the suit of 

the petitioner was set-aside. 

 2. Brief facts of the case are that petitioner on12.6.1989, filed a suit for 

declaration claiming the suit property measuring 4 kanals fully described in the head note of 

the plaint stating therein that Nikah of the plaintiff/petitioner was performed during her 

minority and at the time of Nikah father of her husband namely Nabi Bux agreed to transfer 

the suit land in her favour. She stated that after the death of her father, she was living in the 

house of respondent No. 6 Ghulam Muhammad, who is  her maternal uncle. At the time of 

transfer of land in favour of petitioner/plaintiff said Ghulam Muhammad fraudulently got 

attested mutation of that land in favour of his sons respondents Nos.1 to 5. 

 3. Respondents Nos.1 to 6 filed contesting written statement whereas 

respondent No.7 conceded the suit. The learned Trial Court after framing of issues and 

recording of evidence produced by both the parties decreed the suit. Aggrieved by the 

judgment respondents No. 1 to 6 filed an appeal which was accepted by the first appellate 

court. 

 4. No one has appeared on behalf of the respondents therefore, they are 

proceeded ex-parte. 

 5. Respondent No.7 appeared as PW.1. He stated that he never appeared before 

the Tehsildar for attestation of mutation as matter was between the close relative, therefore, 

he thumb marked on the mutation on the asking of Ghulam Muhammad. Learned counsel 

for the petitioner stated that the plaintiff/petitioner was minor at the time of Nikah. 

Admittedly, she was residing with her maternal uncle alongwith her mother after the death 

of her father. Further contends that mutation in question and the Nikahnama is of the same 

date. Further contends that respondent No.6 defrauded the petitioner on the basis of 

relationship and confidence. Further contends that there are absolutely contradictory 

evidence by the alleged purchaser respondents No.1 to 5. There is material contradiction in 

the payment of price of suit land. Further contends that respondents are beneficiary of the 

impugned mutation, therefore, they were bound to prove the mutation but they have not 

produced a single witness to prove the mutation. Even none from respondents No.1 to 5 

have appeared their own witness. 
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 6. I have heard the learned counsel for the petitioner and have perused the 

record. 

 7. I have noticed that Nikahnama and impugned mutation are of the same date. 

The statement of PW.1 is natural and confidence inspiring. It is not denied by the parties in 

litigation that the plaintiff was minor at the time of Nikah. It is also not denied that the 

plaintiff was living with respondent No.6, who is her maternal uncle. He was witness in the 

Nikah Nama. I have also noticed that there is material contradiction with regard to payment 

of the sale price which shows that fictatious mutation has been got passed for sale of the suit 

land. Further no witness to prove the mutation has been produced. No one appeared on 

behalf of respondents No. 1 to 5, who are beneficiary of the document. In the circumstances 

of the case the respondents being beneficiary of the impugned sale firstly were bound to 

independently prove the transaction of sale and further to prove the attestation of mutation in 

accordance with law because mutation itself does not create or confer any right. It is an 

instrument just to incorporate the transaction in the revenue record. 

 In the light of what has been discussed above, I allow this civil revision and set-aside 

the judgment and decree dated 3.10.1995 passed by the first appellate court and restore the 

judgment and decree dated 29.7.1992 passed by the trial court and suit is decreed in favour 

of the plaintiff/petitioner. 

 

2012 LAW NOTES 128 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mst. Mumtaz Begum 

Versus 

Muhammad Azam and others 

Writ Petition No. 2244 of 1995 BWP, decided on 14th June, 2011. 

(a) Constitution of Pakistan (1973)--- 

---Art. 199---Dispute regarding inheritance of evacuee agricultural land---Repeal of Evacuee 

laws---Remedy---Question with regard to maintainability of constitution petition in High 

Court---Held---After repeal of rehabilitation laws right of appeal and revision was no more 

available---Constitution petition was maintainable     (Para 3) 

INHERITANCE OF EVACUEE AGRICULTURAL LAND --- (Widow of Pre-

deceased son) 

(b) Constitution of Pakistan (1973)--- 

---Art. 199---Displaced Person Land Settlement Act, 1958, Para 46(ii)---Dispute regarding 

inheritance of evacuee agricultural land---Widow of pre-deceased son---Entitlement---

Whether petitioner/widow was entitled to inherit permissive share of inheritance of her 

husband who was the pre-deceased son of said propositus---Question of---Held---Petitioner 

was entitled to inherit permissive share from her husband as at law of death of propositus it 

was prevalent law---Writ petition allowed.     (Paras 3,4) 

 [Widow of said deceased son who died during life time of his father would inherit such 

share of her husband. High Court allowed writ petition.] 

For the Petitioner :Ijaz Ahmed Ansari, Advocate.  

For the Respondent: Nadeem Iqbal, Advocate. 

Date of hearing: 14th June, 2011. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this writ petition order dated 12.2.1995 passed by 

Assistant Commissioner has been challenged whereby he dismissed the appeal filed by the 

petitioner against rehabilitation Mutation No.111 dated 17.3.1963 sanctioned by respondent 

No. 45 Tehsildar Bahawalnagar. As per contention of the learned counsel for the petitioner 

the dispute relates to the inheritance of evacuee agricultural land allotted against the verified 

claim of Muhammad Akbar son of Ahmed Khan right holder who had migrated from district 

Ferozwala in the year 1947 and died on 12.4.1959 before getting allotment against his 

verified claim. His son Abdul Karim as well as his grandson Hashmit Ali died during his lift 

time. His son Abdul Karim has also died on 25.8.1950 and grandson Hashmat Ali on  

3.5.1951. That after the death and before the allotment of land Mutation No.7 was 

sanctioned on 26.9.1959 in favour of his daughter Maryam Bibi and granddaughter Shams 

Bibi by Tehsildar Bahawalnagar. This mutation was reviewed by Mutation No. 111 which 

was sanctioned on 17.3.1963 in which the name of his paternal uncle Muhammad Asif Khan 

son of Fazal Khan also included as legal heirs and share sholder in the capacity of collateral 

residuary. Further contends that a protracted litigation started between the parties which took 

various rounds from revenue court to the board of revenue and in settlement side also. 

Lastly, on the claim of the petitioner mutation No. 209 was entered to review Mutation No. 

111 in which there were two claims of the petitioner first that there is a; will in fravour of 

the petitioner by Muhammad Akhtar Khan who is his father in law and the second claim she 

being the widow of Hashmit pre-deceased son of Muhammad Akbar was entitled to get the 

permissive share of Hashmat Khan as his widow but this mutation was not passed on the 

ground that petitioner has not followed the proceedings of this mutation. Then another round 

of litigation started. The matter went up to the august Supreme Court on the point whether in 

this matter the civil court, revenue court or the rehabilitation authority have jurisdiction to 

entertain and decide the same. Finally this court deciding W.P.No. 994-R-1975 vide order 

dated 23.6.1976 finds that rehabilitation settlement authority has jurisdiction to decide the 

same. Against that order Civil Appeal No. 101 of 1977 was dismissed by the august 

Supreme Court vide order dated 2.4.1980, therefore, the matter was decided by respondent 

No. 44 which is under challenge in this writ petition. 

 2. The question of determination is very simple but the history of the case is 

very long. Learned counsel for the petitioner states that so far as the claim of the petitioner 

with regard to the will in her favour is concerned, she does not press that claim now. The 

only claim remains that she is entitled to inherit Muhammad Akbar Khan on the basis that 

she is widow of his pre-deceased son Hashmit. The relationship between the parties are not 

disputed. The dates of death of Muhammad Akbar and his son are also not disputed. The 

only question remains whether she is entitled to inherit the permissive share of inheritance 

of his husband who was the pre-deceased son of Muhammad Akbar propositus. Learned  

counsel for the respondents states that in first round of litigation the order passed by 

Assistant Controller was challenged before the Additional Commissioner. He states that in 

that eventuality the writ petition is not maintainable. 

 3. I am afraid that objection of the learned counsel for the respondents with 

regard to the availability of the appeal before the Additional commissioner is not  

maintainable as after repeal of rehabilitation laws the right of appeal and revision was no 

more availability, therefore, this constitution petition is maintainable. The claim of the 
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petitioner is under para 46 (ii) of the Displaced Persons Land Settlement Act, 1958 which is 

as follows:- 

―The widow of a deceased son who died during the lifetime of his father will inherit such 

share of her husband‖ 

4. When the relationship of the parties is not denied and date of death of Akbar 

Khan and Hashmit has also not been denied. In these circumstances the petitioner is entitled 

to inherit the premissive share of inheritance from her husband as at the time of death of 

Akbar Khan it was the prevailing law.  

For what has been discussed above, this writ petition is allowed and respondent 

No.44 is directed to review Mutation No.111 and pass fresh mutation and the petitioner also 

be given ¼ share from the share of her husband presuming notional presence of her husband, 

inherit the permissive share of inheritance from her husband. 

Petition allowed. 

 

2012 LAW NOTES 199 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Ashraf, etc. 

Versus 

Province of Punjab, etc. 

Civil Revision No. 544 of 2002, decided on 14th November, 2011. 

CONCLUSION 

(1) It is duty of the petitioner to produce complete pleadings of the parties in High Court 

while filing revision under Section 115, C.P.C. 

 

IMPUGNED ORDERS OF CANAL AUTHORITIES --- (Declaratory suit) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Impugned orders of canal authorities---Courts 

below dismissed declaratory suit of petitioner---Inherent defects---Validity---Orders 

impugned in suit were not before Trial Court---Trial Court had no alternate but to dismiss 

suit as said orders validity of which was challenged before Trial Court were not available on 

record---Further, it was duty of petitioner to produce complete proceedings of parties in 

High Court while filing instant civil revision---Appeal was not competent there being 

inherent defect that one of necessary party was not impleaded in appeal---There were 

concurrent findings recorded by Courts below against petitioners/plaintiffs---Petitioner had 

failed to make out a case for interference by High Court while exercising its revisional 

jurisdiction.   (Paras 6,7) 

Ref. PLD 1982 SC 46.   

[Impugned order passed by canal authorities was not on record. In appeal, one of the 

defendants was not impleaded as party. Courts below correctly dismissed declaratory suit. 

High Court dismissed civil revision]. 

For the Petitioners: Raja Muhammad Sohail Iftikhar, Advocate. 

For the Respondents: Naveed Khalil Chaudhry, Assistant Advocate General. 

Muhammad Arshad Mughal, Advocate. 

Date of hearing: 14th November, 2011. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioners have challenged 

the judgment and decree dated 17.09.2002 passed by the Appellate Court, whereby the 

appeal filed by the petitioners-plaintiffs was dismissed and the judgment and decree dated 

15.01.2002 passed by the Trial Court, whereby the suit filed by the petitioners was 

dismissed. 

2. The facts in brief are that on 24.11.1996 the petitioners filed a suit for 

declaration and challenged therein the orders passed by the Canal Authorities. The suit was 

contested by the defendants. The Trial Court after framing of issues, invited the parties to 

produce their respective evidence. The plaintiffs produced their oral evidence and their right 

to produce documentary evidence was closed on 26.05.2000. The defendants produced their 

oral as well as documentary evidence. The Trial Court vide judgment and decree dated 

24.11.1996 dismissed the suit. An appeal was preferred by the petitioners-plaintiffs, which 

was dismissed on 17.09.2002. Hence, this civil revision. 

3. Learned counsel for the petitioners contends that the orders passed by the 

Canal Authorities were without jurisdiction and that the first Appellate Court has not 

discussed the merits of the case and has dismissed the appeal on technical grounds.  

4. On the other hand, learned counsel for the respondents state that there are 

concurrent findings of fact recorded by both the Courts below. This Court ordinarily does 

not interfere in the concurrent findings recorded by the Courts below. Further contend that 

the petitioners never challenged the order dated 26.05.2000 through which their right to 

produce documentary evidence was closed; that the orders impugned in the suit passed by 

the Canal Authorities were not produced on the file of the suit; that defendant No. 7-Anwar 

Ali was not made party in the appeal and that the petitioners have not annexed with this 

revision the written statement filed by the Canal Authorities and the copy of application 

seeking permission to amend the grounds of appeal. 

5. I have heard the learned counsel for the parties and perused the record with 

their able assistance and also the 'case-law' referred by the learned counsel for the parties. 

6. The documentary evidence of the petitioners-plaintiffs was closed vide order dated 

26.05.2000, which was not further challenged before any forum. The orders impugned in the 

suit were not before the Trial Court. Therefore, the Trial Court had no alternate but to 

dismiss the suit as the orders the validity of which was challenged before the Trial Court 

was not available on record. Further it is the duty of the petitioners to produce complete 

pleadings of the parties in this Court while filing civil revision under Section 115 of the 

C.P.C. They have not annexed with this civil revision the written statement filed by the 

Canal Authorities. They have even not appended with this civil revision the application 

moved by them for permission to amend the  grounds of appeal, as in appeal the decree was 

not challenged. The other defect in the appeal was that Anwar Ali was not made party who 

was one of the defendants in the suit. Every defect noticed above is  fatal against the way of 

the petitioners-plaintiffs. The appeal was not competent there being inherent defect that one 

of necessary party was not made a party in the appeal. The light can be taken from the 

judgment of august Supreme Court reported as "PLD 1982 Supreme Court 46 (Mst. 

Maqbool Begum, etc. v. Gullan and others)‖. 

7. There are concurrent findings recorded by both the Courts below against the 

petitioners-plaintiffs. This Court ordinarily does not interfere in the concurrent findings of 
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the fact recorded by the Courts below unless a jurisdictional defect or misreading and non-

reading of material evidence available on record is shown by the petitioners. No such like 

situation is available in this case. In this view of the matter, the petitioners failed to make out 

a case of interference by this Court while exercising .the jurisdiction under Section 115 of 

the C.P.C. Accordingly, instant civil revision being devoid of any substance is dismissed 

with no order as to costs. 

Civil revision petition dismissed. 

 

2012 LAW NOTES 209 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Evacuee Trust Property Board, through its Chairman and 2 others 

Versus 

Additional Sessions Judge, Bahawalpur and others 

 

Civil Revision No. 208 of 2001, decided on 26th January, 2011. 

CONCLUSION 

(1) Framing or non-framing of issue on the question of law where the case of any party 

is not prejudiced, makes no difference. 

(a) Jurisdiction of Court--- 

---Question of law---Non-framing of issue---Held: Framing or non-framing of issue on the 

question of law where the case of any party is not prejudiced, makes no difference. 

(Para 13) 

ORDERS OF AUTHORITIES --- (Jurisdiction of Civil Court) 

(b) Civil Procedure Code (V of 1908)--- 

---Ss. 115, 9---Specific Relief Act, 1877, S. 42---Evacuee Trust Properties (Management 

and Disposal) Act, 1975, Ss. 14, 10, 8---Allotment of impugned land---Declaratory suit---

Point of jurisdiction of Civil Court---Non-framing of issue---Factual/legal aspects---Held: In 

instant case due to non-framing issue of jurisdiction, no prejudice had been caused to any 

party because the pleadings were in their knowledge and objection was available in written 

statement---In the year 1975, land could not have been allotted or confirmed in name of 

plaintiff---Findings recorded by both the Courts below on said crucial issue were result of 

mis-reading and non-reading of material evidence available on record---Even both the 

Courts below had ignored admission of said PW and had recorded their findings on basis of 

wrong premises of law---Trial Court had ignored the fact that suit property was situated in 

rural area and relaxation of disposal of land upto 1968 was available with regard to urban 

property and even Trial Court had not kept in mind nature of property while deciding the 

issue---Orders impugned in the suit passed by Chairman ETPB and of Secretary to 

Government of Punjab, Ministry of Religious Affairs were within jurisdiction vested in them 

by law---When impugned orders in suit were passed within jurisdiction bar of jurisdiction 

fully attracted and Civil Court was not having jurisdiction to entertain and try suit---Civil 

revision petition accepted/suit dismissed.    (Paras 13,15,16) 

(c) Jurisdiction of Civil Court--- 

---Ouster clause---Rule---The paramount rule, is to be kept in mind while scrutinizing the 

ouster clause of any Act wherein the jurisdiction of Civil Court has been barred, is that if the 
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order passed under the Act is within the competence and jurisdiction of a person who has 

passed the order, there certainly the debarring clause is available and that order passed by 

such person or authority cannot be challenged in the Civil Court, and if the order passed by a 

person or authority, is without jurisdiction or beyond the authority conferred through the 

said Act upon that person or authority then the Civil Court certainly has jurisdiction to 

scrutinize the decision rendered by such person or authority.   (Para 9) 

[Since the impugned allotment orders in suit passed by Chairman ETPB etc. were within 

jurisdiction, suit was not maintainable. High Court while allowing civil revision petition 

dismissed suit]. 

For the Petitioner: Muhammad Sarwar Chaudhry, Advocate. 

For the Respondents: Aejaz Ahmad Ansari, Advocate. 

Date of hearing: 26th October, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- During the pendency of this civil revision, the petitioners 

have filed C.M. No. 1440-2001. Both the parties prayed that (his C.M. alongwith the main 

civil revision be decided. Therefore, by his Single Judgment I intend to dispose of the civil 

revision as well as the aforesaid CM.  

2. This civil revision is directed by the petitioner against the judgment and 

decree dated 12.12.2000 passed by the Additional District Judge, Bahawalpur, whereby the 

appeal filed by the petitioners was dismissed, and against the judgment and decree dated 

30.04.1995 passed by the Civil Judge 1st Class, Bahawalpur, whereby the suit filed by the 

respondents plaintiffs for declaration was decreed.  

The brief facts as leading to this civil revision are that the property in dispute 

admittedly is evacuee trust property measuring 69-kanals situated in Mouza Bindra Tehsil 

Banawalpur, fully described in the head note of the plaint. The respondent No. 2-plaintiff, 

Aziz-ud-Din, filed a suit for declaration on 07.05.1986 praying therein that he be declared 

the owner of suit property and he challenged the order dated 08.06.1983 passed by the 

Chairman, Evacuee Trust Property Board Govt. of Pakistan, Lahore and the order dated 

10.10.1983 passed by the Secretary to the Govt. of Pakistan, Ministry of Religious Affairs 

and Minorities Affairs, Islamabad, whereby the revision petition filed by the plaintiff was 

dismissed. The defendants contested the suit by filing written statement. Out of the divergent 

pleadings of the parties, the Trial Court framed the issues and invited the parties to produce 

their respective evidence. Both the parties produced oral as well as documentary evidence. 

Vide judgment and decree dated 30.04.1995 the suit was decreed by the Trial Court. An 

appeal was preferred by the defendants, which was dismissed by the first Appellate Court 

vide judgment and decree dated 12.12.2000. Hence, this civil revision. 

4. Learned counsel for the petitioner has moved C.M. No. 1440-2001 and 

argued that in paragraph No. 2 of written petitioners-defendants statement, clearly 

mentioned that the Civil Court has no jurisdiction to entertain and try this suit under Section 

14 of the Evacuee Trust Properties (Management & Disposal) Act (XIII of 1975); that the 

Trial Court while framing the issues ignored this objection and has not framed the issue on 

this objection; that framing of issue was necessary and according to the Iearned counsel for 

the petitioners, they have been prejudiced by non-framing of this necessary issue. 
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5. On the other hand, the respondents have also filed reply to this application. 

Learned counsel for respondents has argued that this application has been moved just to 

delay the proceedings. 

6. I have considered the arguments advanced by the learned counsel for the 

parties as well as record available on the file on this point. 

7. The objection raised in written statement is of law, therefore, no doubt it was 

incumbent upon the Trial Court to frame the issue on this objection. Even otherwise the 

Trial Court is bound first to see that it has jurisdiction to entertain and try the suit or not. The 

objection being an objection  of law, therefore, no evidence is required to prove this 

objection. Further, when the pleading of parties are in their mind to prove their case, the 

framing of issue on point of law makes no defect in the proceedings or by non-framing of 

issue in this case. I have noticed that no party's case has been prejudiced, therefore, the 

objection was available with the Trial Court and it will remain part of the record even upto 

the august Supreme Court of Pakistan. When the suit was filed in the year 1986 and even 

this civil revision is pending since 2001 in this Court, I do not chink it necessary even to 

formal framing of issue at this stage, as I have already observed that case of the party 

remains in its mind, what it has to prove. The objection being on the point of law is ever 

available and the Court can consider it even if the issue has been framed on this point or not. 

Therefore, this objection is available with the petitioners. 

8. First of all, I take this objection of jurisdiction of Trial Court. According to 

the objection of petitioners-defendants under Section 8 of the Evacuee Trust Properties 

(Management & Disposal) Act (XIII of 1975) declaring of property as Evacuee Trust 

Property is within the jurisdiction of the Government under this Act, and under Section 10 

of the Act, certain transfers can be validated by Chairman, Evacuee Trust Property Board, 

whose decision shall be final. Further, under Section 14 of said Act, the jurisdiction of Civil 

Court has been barred. 

9. The paramount rule, is to be kept in mind while scrutinizing the ouster Clause 

of any Act wherein the jurisdiction of Civil Court has been barred, is that if the order passed 

under the Act is within the competence and jurisdiction of a person who has passed the 

order, then certainly the debarring clause is available and that order passed by such person 

or authority cannot be challenged in the Civil Court, and if the order passed by a person or 

authority, is without jurisdiction or beyond the authority conferred through the said Act 

upon that person or authority then the Civil Court certainly has jurisdiction to scrutinize the 

decision rendered by such person or authority. 

10. Now I proceed further to the facts of the case. Learned counsel for the 

petitioners states that in RL-II according to which the plaintiff-respondent No. 2 claimed to 

be allottee of impugned land, there is a note dated 09.11 1961; that plaintiff's son when 

appeared as P.W-3 admitted that in 1961 this land was cancelled from the name of his 

father; that re-allotment of the said evacuee land in the year 1975 was not within the 

competence of the Settlement Authorities; that the orders impugned in the suit passed by the 

Chairman, Evacuee Trust Property Board dated 08.06.1983 (Ex.D-10) and of Secretary to 

the Govt. of Pakistan, Ministry of Religious Affairs and Minorities Affairs, dismissing the 

revision on 10.10.1983 are absolutely in accordance with law and cannot be declared against 

the law by the Civil Court and that the Civil Court has no jurisdiction to entertain and try the 
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suit against these orders because these orders have been passed within the jurisdiction 

conferred upon these authorities by law. 

11. On the other hand, learned counsel for the respondents-plaintiffs stated that 

originally the allotment was made in the year 1960 in favour of plaintiff and the property 

was never cancelled by any competent order in the year 1961; that the order passed in the 

year 1975 was not a fresh order of allotment, it was in the continuation of the original 

allotment. With regard to the objection of learned counsel for the petitioners-defendants that 

plaintiff-respondent got alternate allotment in Mouza Khano-wali which is evident from 

Ex.D-5, the learned counsel states that afterward this allotment was got cancelled by the 

plaintiff in the year 1968 according to Ex.D-22. With regard to the objection of learned 

counsel for the petitioners-defendants that actually plaintiff was not a party in the 

proceedings where the Settlement Commissioner, Bahawalpur Division Bahawalpur made 

the order dated 26.11.1975, the learned counsel states that Aziz-ud-Din was not the 

petitioner before the Settlement Commissioner and this order cannot be used by the 

respondent-plaintiff in his favour. Learned counsel for the respondent-plaintiff admitted that 

though in ground of revision, the name of plaintiff-respondent is not mentioned in the array 

of the petitioner but stated that at the end of the revision, there are signatures of Aziz-ud-

Din, therefore, he was one of the petitioners before the Settlement Commissioner and this 

order was also in his favour. Lastly, learned counsel for the respondents supported the 

judgments and decrees passed by the Courts below. 

12. I have heard the learned counsel for the parties and also perused the record 

with their able assistance. 

13. So far as the framing of issue is concerned with regard to the objection of 

jurisdiction of Civil Court, I hold that framing or non-framing of issue on the objection of 

law where the case of any party is not prejudiced, makes no difference. In this case, I find 

that no prejudice has been caused to any party because the pleadings were in their 

knowledge and the objection was available in the written statement. 

14. It is not denied that there is a note of cancellation dated 09.11.1961 of the 

allotment in RL-II, copy of which is available on record as Ex.D-6. Further, Karram Sher the 

son of plaintiff-respondent when appeared as P.W-3 not only admitted but also asserted in 

his examination-in-chief that land in question was cancelled in the year 1961 from the name 

of his father and as per claim of the plaintiff-respondent this cancellation was set aside vide 

order dated 26.11.1975 passed by the Settlement Commissioner/Addl. Commissioner, 

Bahawalpur Division, Bahawalpur, the copy of which is available on record as Ex.P-30. I 

have noticed that the respondent-plaintiff was not arrayed as party in the revision filed, as 

names of the parties are available on title of order, therefore, he cannot take the benefit of 

this order. The indirect evidence with regard to being party before the Settlement 

Commissioner is not considerable at this stage. When this is the legal position that even the 

order Ex.P-30 in which the plaintiff-respondent is not party and that order has not been 

passed in his favour. In this order the Settlement Commissioner had mentioned that those 

persons had applied to the Chairman, Evacuee Trust Property Board for giving the land in 

their possession for cultivation on contract, is further a reason for refusing their claim of 

allotment. 

15. Now I come to the order passed by the Chairman, Evacuee Trust Property 

Board dated 08.06.1983 which is impugned in the suit. The learned counsel for the 
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respondents-plaintiffs failed to show any illegality except at the case of plaintiff is that the 

allotment made in the year 1960 was confirmed in the year 1975. But the fact is that 

allotment was cancelled in the year 1961. Furthermore, in the year 1975 the confirmation of 

allotment was not permissible in accordance with sub-para (a) of sub-section (1) of Section 

10 of the Evacuee Trust Properties (Management & Disposal) Act (XIII of 1975), the land 

utilized bona fide under any Act prior to June, 1964 or allotment against the satisfaction of 

verified claims was under this law was intract with certain conditions, but in case in hand, in 

the year 1975 the land could not have been allotted or confirmed in the name of the plaintiff. 

Further, the revision petition filed by the plaintiff the order of which is available on record 

as Ex.D-11, was dismissed on the basis of 05 grounds mentioned in the order, which were; it 

was badly time-barred, the certified copy of the impugned order was not attached with the 

petition, other documents referred were also not appended with the petition, no Court-fee 

was affixed on the revision and it was not on judicial paper          

16. I have noticed that the findings recorded by both the Courts below on crucial issue 

No. 3 are the result of misreading and non-reading of the material evidence  available on the 

record. Even both the Courts below have ignored the admission of P.W-3 and have recorded 

their findings on the basis or wrong premises of law. I have also observed that the Trial 

Court has ignored the fact that this property situates in a rural area and the relaxation of 

disposal of land upto 1968 was available with regard to the urban property and even the 

Trial Court has not kept in mind the nature of property while deciding the issue. 

17. In the light of what has been discussed above, I find that the orders impugned 

in the suit passed by the Chairman, Evacuee Trust Property Board dated 08.06.1983 and of 

Secretary to the Govt. of Pakistan, Ministry of Religious Affairs and Minorities Affairs, 

Islamabad dated 10.10.1983, were within the jurisdiction vested in them by law i.e. the 

Evacuee Trust Properties (Management & Disposal) Act (XIII of 1975). When the orders 

impugned in the suit were passed within the jurisdiction, therefore, bar of jurisdiction under 

Section 14 of the said Act fully attracts and Civil Court was not having jurisdiction to 

entertain and try the suit. Resultantly, I accept this civil revision, set aside the impugned 

judgments and decrees passed by the Courts below and dismiss the suit filed by the 

respondent No. 2-plaintiff, with costs throughout. 

Civil revision petition accepted/suit dismissed. 
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[Bahawalpur] 

Present: AMIN-UD-DIN KHAN and IJAZ AHMAD, JJ. 

Muhammad Rameez 

Versus 

Quaid-e-Azam Medical College, etc. 

I.C.A. No. 74 of 2011, decided on 27th October, 2011. 

CONCLUSION 

(1) Going into factual minor details of controversy is not permissible while exercising 

the appellate jurisdiction in intra-Court appeal. 
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VIOLATION OF COLLEGE DISCIPLINE --- (Mercy petition) 

Law Reforms Order (XII of 1972)--- 

---S. 3---Constitution of Pakistan, 1973, Art. 199---Appellant was expelled from college 

roles for period of two years on appellant‘s 7th time disobedience and violation of 

discipline---Charges---Arguments on behalf of appellant was nothing but he was seeking 

mercy for appellant---Relation of doctor with patient---It is fundamental principle of 

professional ethics of a Doctor that he gives hope to a patient---In instant case, appellant 

who wanted to be doctor, was begging mercy from his Principal who is like a father of the 

Institution, the Disciplinary Committee consisting upon the Academic Council which the 

members were his teachers and from High Court for countless times---A father is never 

harsh to his child except to mend him and to lad him for a right path---Character of appellant 

was so that his Principal and all his teaches were not willing by then to allow his mercy 

petition---Relation of a Doctor and his patient is very delicate, beautiful and confidence 

inspiring---A man who continuously commits wrongs and then seeks mercy every time, 

cannot be facilitated to continue this practice---Principal and Disciplinary Committee are 

equally responsible to save their other children who were other students, male and female of 

their institution---Impugned judgment was absolutely in accordance with law---I.C.A. 

dismissed.          (Para 6) 

[Appellant was expelled from college for two years on account of disobedience and 

violation of description. Writ petition and I.C.A. was dismissed]. 

For the Appellant: Muhammad Aslam Khan Dhukar, Advocate. 

For the Respondents: Malik Mumtaz Akhtar, Addl. Advocate General & Muhammad 

Iqbal Sial, Legal Advisor. 

Date of hearing: 27th October, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this Intra-Court Appeal, the appellant has 

challenged the judgment passed by the learned Single Judge of this Court dated 15.03.2011 

passed in Writ Petition No. 888 of 2011, whereby the writ petition filed by the appellant was 

dismissed. 

2. In the Constitutional petition the order dated 29.01.2011 passed by the 

Principal, Quaid-e-Azam Medical College, Bahawalpur and the Disciplinary Committee of 

Quaid-e-Azam Medical College, was challenged by way of which the appellant was 

expelled from College roles for the period of two calendar years and it was further ordered 

that the appellant will not be allowed to enter in College/Hostel premises during this period. 

3. The facts are in detail mentioned in the order passed by the learned Single 

Judge, therefore, need not be reproduced. The order impugned in writ petition was passed on 

appellant's 7th time disobedience and violation of the discipline. There are six punishment 

orders in the credit of appellant prior to the order impugned. There was a criminal case 

registered under Sections 365/324/186/353/34/427, 148/149, P.P.C. and 7-ATA with Police 

Station, Cantt. Bahawalpur dated 14.09.2011 against the appellant. 

4. On fifth time disobedience the appellant was expelled from the College role 

for five calendar years on the following charges:--- 

(i) Attacking Principal and the teachers‘ residences. 

(ii) Attacking Principal office. 



 

 

(277) 

 

(iii) Damaging Government property. 

(iv) Insulting the teachers and other support staff. 

(v) Blocking the working of indoor and outdoor patient departments. 

(vi) Locking the College premises and hindering the Government officials in their 

performance of duties. 

(vii) Stopping interested students to attend their classes. 

(viii) Overall he brought bad name to the institution and created problems for smooth 

running of the college administration. 

5. The argument advanced by the learned counsel for the appellant were nothing 

but he was seeking mercy for the appellant. In some portion of his arguments he has tried to 

go into the factual details of the proceedings conduced by the Disciplinary Committee but 

we believe that going into the factual minor details of controversy is not permissible while 

exercising this appellate jurisdiction. Moreover, those discrepancies were not even of the 

fatal nature. 

6. The relation of a Doctor with the patient under the professional ethics is as a human 

being of very soft and merciful character because sometimes mentally disturbed and 

hopeless patient comes to a Doctor, who gives them the hope. Prescription and medicine 

come later, prior to that, it is the fundamental principle of professional ethics of a Doctor  

that he gives hope to a patient. In this case, the appellant who wants to be a Doctor, is 

begging mercy from his Principal who is like a father of the Institution, the Disciplinary 

Committee consisting upon the Academic Council which the Members are his teachers and 

from his Court for countless time. A father is never harsh to his child except to mend him 

and to lead him for a right path. The character of the appellant is so that his Principal and all 

his teachers are not willing this time to allow his mercy petition. The relation of a Doctor 

and his patient is very delicate, beautiful and confidence inspiring. A man who continuously 

commits wrongs and then seeks mercy every time, cannot be facilitated to continue this 

practice. It seems to be correct as Principal and Disciplinary Committee are equally 

responsible to save their other children who are the other students, male and female, of their 

Institution. In this view of the matter, we see no substance in this Intra-Court Appeal, the 

impugned judgment passed by the learned Single Judge of this Court is absolutely in 

accordance with law and there is even no slightest discrepancy in the judgment. 

Accordingly, this appeal is dismissed.  

Intra-Court appeal dismissed. 
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[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Rais Gul Muhammad, etc. 

Versus 

Muhammad Abdullah Khan 

R.S.A. No. 17 of 2006/BWP, decided on 1st November, 2011. 

CONCLUSION 

(1) General principle relating to the grant of amendment of the pleadings is not 

applicable in the suit for pre-emption. 
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(a) Pre-emption suit and amendment of pleadings--- 

---Position in law---Highlighted---Law of pre-emption being substantive and special law, 

plaintiffs must assert the right within the prescribed period of limitation---In this view of the 

matter the general principle relating to the grant of amendment of the pleadings is not 

applicable in the suit for pre-emption.      (Para 9) 

(b) Appreciation of evidence--- 

---Statement recorded in rebuttal cannot be read in affirmative evidence---Principle of law. 

(Para 8) 

(c) Suit for pre-emption--- 

---Appreciation of evidence---Rule of preponderance---The plaintiff to succeed in his case 

must stand on his legs and furthermore when a suit for pre-emption be filed, the plaintiffs 

are more burdened with the quality and quantity of evidence to prove his version as he is 

asking the Court to accept his right superior to that of vendee and decree of immovable 

property be granted in his favour.       (Para 8) 

PRE-EMPTION --- (Enforcement of superior right) 

(d) Civil Procedure Code (V of 1908)--- 

---S. 100---Pre-emption Act, 1913---Transfer of Property Act, 1882---Suit for pre-emption--

-Amendment in pleadings---Issue of limitation---First Appellate Court while upsetting 

decree of Trial Court dismissed suit---Appreciation of factual/legal aspects---Validity---

Original plaintiff never appeared in Court as witness---Original suit was filed on basis of 

superior right of pre-emption being joint owner of Khata in which suit land was situated---

At first appellate stage present plaintiff sought permission to amend plaint and prayed that 

on basis of being co-owner in khata they be allowed to plead their right in their plaint---

Held: Both the PWs had not asserted that original plaintiff i.e. their father was having 

superior right of pre-emption---In statements of both the said PWs, they had asserted their 

right of pre-emption---Said PWs were bound under law to prove superior right of pre-

emption as original suit was filed by their father---Assertion that plaintiffs, after becoming 

parties in suit they had superior right of pre-emption was not helpful to prove superior right 

of pre-emption at time of filing of suit---Further held, when plaintiffs themselves admitted 

vendee to be owner in the estate, therefore, in that way, they had not proved superior right of 

pre-emption which is pre-requisite---Further held, right of pre-emption which plaintiffs 

asserted after expiry of limitation for filing of suit, to extent of that right suit became time-

barred---No infirmity or illegality in impugned judgment/decree passed and findings 

recorded by first Appellate Court was found by High Court---Civil revision petition 

dismissed.         (Paras 8,9) 

 

Ref. PLD 1971 B.G. 42, PLD 1961 (WP) B.G. 34. 

 

Key Terms:- Amendment in pleading qua pre-emption suit. 

[Appellant had not proved superior right of pre-emption with its pre-requisites. Appellate 

Court below had rightly dismissed suit for pre-emption. High Court dismissed R.S.A.]. 

For the Appellants: Ijaz Ahmad Ansari, Advocate. 

For the Respondents: Masood Ahmad Bajwa, Advocate. 

Date of hearing: 1st November, 2011. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this appeal the appellants have challenged the 

judgment and decree dated 18.9.2006 passed by the Additional District Judge, Rahimyar 

Khan whereby appeal filed by the respondent was accepted and judgment and decree dated 

20.10.1977 passed by the Civil Judge decreeing the suit of the appellant was set-aside. 

2. Brief facts of the case are that Rais Qabil predecessor of appellants filed a 

suit for pre-emption on 4.3.1969 to pre-empt the sale of land, fully described in the head 

note of the plaint, through Mutation No. 191 attested on 5.3.1968. The suit was filed on the 

basis of superior right of pre-emption being co-sharer of Khata in which the land is situated. 

The respondent/defendant contested the suit and filed written statement contending that the 

suit is time-barred as well as plaintiff has no superior right of pre-emption. The learned Trial 

Court framed various issues and invited the parties to produce their respective evidence. The 

plaintiff produced only documents in his affirmative evidence and defendant/respondent 

produced his oral as well as documentary evidence but his rest of the evidence was closed 

under Order 17, Rule 3, C.P.C. on 17.6.1972. The original plaintiff Rais Qabil died on 

8.1.1971 and his sons became party as plaintiffs and one of the plaintiffs namely Abdul 

Ghafoor appeared as PW.1 in rebuttal evidence on 20.10.1977 and closed the evidence. The 

learned Trial Court vide judgment and decree dated 20.10.1977 decreed the suit in favour of 

the plaintiffs accepting their claim of co-sharer in the khata of suit property. The 

vendee/defendant filed an appeal before the first Appellate Court which was dismissed vide 

judgment and decree dated 29.4.1978. The vendee/respondent filed R.S.A. No. 31 of 1978 

before this Court which was accepted on 24.5.1980 and case was remanded to the first 

Appellate Court on the ground that first Appellate Court while deciding appeal has just 

emphasized the contentions of the appellant with regard to the closing of evidence under 

Order 17, Rule 3, C.P.C. and has not decided the appeal on merits and especially had not 

touched the findings recorded by the learned Trial Court on issues Nos. 1 and 3. After this 

remand, the plaintiff made an application before the first Appellate Court on 29.10.1980 

contending therein that if the plaintiff is not proved to be joint owners of the Khata in 

dispute then he is owner in the estate, therefore, he has right of pre-emption. Learned first 

Appellate Court while deciding the appeal on 11.7.1981 also allowed the application for 

amendment in the plaint and dismissed the appeal, holding that pre-emptor was at least 

owner in the estate. Then vendee/defendant again filed R.S.A. No. 33 of 1981, this appeal 

was dismissed by this Court vide judgment and decree dated 26.9.2001. Then 

vendee/defendant filed leave to appeal before the august Supreme Court of Pakistan 

C.P.L.A. No. 860-L-2002. Leave was converted into appeal and was allowed on 15.1.2003 

and the case was remanded back before the first Appellate Court with the direction that 

defendant be permitted to file amended written statement and necessary evidence may be 

lead to controvert the preferential right claimed as owner in the Estate. 

3. After remand I have noticed that the plaintiff has filed amended plaint on 

12.5.2004 and there are two amended written statements by the defendant, one is dated 

6.3.2004 and the other is dated 27.5.2004 and the learned first Appellate Court then recorded 

evidence of one of the plaintiffs namely Rais Gul Muhammad as PW.2 and also received 

documentary evidence Ex.P-4 to Ex.P-11. On the other hand statement of DW.6 Hamid 

Ullah as attorney of original defendant/vendee was recorded and also received the 

documentary evidence produced by the vendee/defendant and vide judgment and decree 
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dated 18.9.2006 first Appellate Court accepted the appeal filed by the defendant/vendee and 

set-aside the findings on issues Nos. 1 and 3. Resultantly, the suit was dismissed, hence this 

R.S.A. No. 17 of 2006. 

4. Learned counsel for the parties agree that the points for determination before 

this Court in this appeal are as under:--- 

(i) Whether the plaintiff was owner of the Estate; 

(ii) Whether the defendant/vendee was also owner of the estate; 

(iii) Whether the suit was time-barred, 

All these points cover issues Nos.1 and 3. It is admitted between the parties that transfer of 

property Act No. IV of 1882 was applicable in the urban as well as rural area of Bahawalpur 

Estate since 28.5.1931 to 10.9.1979, when its application was withdrawn through 

Notification No. 766-79/1/70 LRI, dated 23rd August, 1979 (Pb.Gaz.Ext. 10.9.1979). The 

other point agree between the parties is that though the impugned sale is in violation of 

Section 54 of the Transfer of Property Act but both the learned counsel for the parties agree 

that in the light of the judgment of the august Supreme Court of Pakistan (PLD 1967 SC 

411) titled Abdul Karim v. Fazal Muhammad Shah the definition under Section 3(5) of the 

Punjab Pre-emption Act, 1913 is obviously wider than the one under Section 54 of the 

Transfer of Property Act, therefore for the purpose of pre-emption, this transaction of sale 

entered through mutation will be presumed to be a sale. 

 5. Learned counsel for the appellants states that plaintiffs have proved by their 

statements recorded as PW.1 and PW.2 and further through Ex.P.1, Jamabandi that they 

were owners in the impugned khata and further that defendant/vendee was not having this 

right. Further that the transaction of sale was completed on the attestation of mutation and 

not before the therefore, he states that the judgment and decree passed by the first Appellate 

Court is not sustainable in the eyes of law and the decree passed by the Trial Court was 

wrongly reserved by the first Appellate Court. 

 6. On the other hand, learned counsel for the respondent states that though the 

suit was filed on the basis of co-owner in the khata but when the legal position was clear that 

plaintiff is not co-owner in the khata in dispute in the light of rules 7-A and 7-A-(2) framed 

under the Displaced Persons (Land Settlement) Act, 1958. When in a khata, there are 

evacuee and non-evacuee interest and with the implementation of non-evacuee interest khata 

is automatically presumed to have been partitioned. In case in hand the non-evacuee interest 

was incorporated in the Jamabandi by incorporating RL-II No. 17 which was in favour of 

the vendors of the suit of pre-emption. This situation insisted the plaintiff to apply for 

permission to amend the suit and claim right of pre-emption on the basis of being owner of 

the estate. Learned counsel states that original right claimed by the pre-emptor being joint 

owner in the khata has been relinquished, therefore, learned counsel further states that under 

Section 4 of the Pre-emption Act, 1913, the right which was claimed by the original 

plaintiff, his successor cannot claim any other right of pre-emption. Learned counsel for the 

respondent further submits that august Supreme Court of Pakistan while remanding the case 

allowed the vendee/defendant to file an amended written statement. The plaintiff was not 

allowed to file amended plaint. Learned counsel further states that in violation of the order 

of the august Supreme Court of Pakistan, the plaintiff filed an amended plaint which was in 

clear violation of the orders of august Supreme Court of Pakistan. Learned Counsel further 

relying upon Order 6, Rule 18, C.P.C. submits that the party can amend its pleadings within 
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the time prescribed by the Court while granting permission of amendment. If time is not 

granted then the period of limitation is 14 days and not later then that. Learned counsel 

states that in case in hand the amendment was allowed vide order dated 11.7.1981 whereas 

the amended plaint was filed on 12.5.2004 which was not permissible under the law and 

august Supreme Court of Pakistan has also not allowed the plaintiff to file the amended 

plaint. Learned counsel further states that Habib Ullah father of the vendee/defendant died 

on 14.11.1968. The copy of his death certificate is on the file as Ex.D-2 and further states 

that one of the plaintiffs when appeared as PW.2, he admitted that father of the 

defendant/vendee was joint owner of the khata in dispute. Learned counsel further states that 

the impugned mutation was admittedly entered on 2.12.1966 and all the proceedings like 

payment of the money and possession was transferred under the sale on the said date and its 

attestation was just a formality.  

7. I have heard the arguments advanced by the learned counsel for the parties 

and have examined the material available on record.  

8. The plaintiffs to succeed in their case must stand on their own legs and 

furthermore when a suit for pre-emption be filed, the plaintiffs are more burdened with the 

quality and quantity of evidence to prove their version as they are asking the Court to accept 

their right superior to that of vendee and decree of immovable property be granted in their 

favour. In instant case, the original plaintiff namely Rais Qabul never appeared in the Court 

as witness. Originally this suit was filed on the basis of superior right of pre-emption being 

joint owner of the khata in which the suit land is situated but as I have observed that at first 

appellate stage the plaintiff sought permission to amend the plaint and prayed that on the 

basis of being co-owner in the khata they be allowed to plead their right in their plaint. In 

affirmative evidence, the plaintiffs produced just some documents. None of the plaintiffs 

appeared as witness. PW.1 got recorded his statement in rebuttal on 20.7.1977. It is well-

settled law that statement recorded in rebuttal cannot be read in affirmative evidence PW.2 

who got recorded his statement after the remand, both these witnesses have not asserted that 

plaintiff i.e. their father was having superior right of pre-emption. In the statements of both 

these witnesses, they have asserted their superior right of pre-emption. They were bound 

under the law to prove superior right of pre-emption as the original suit was filed by their 

father. After his death on 8.1.1971 they became party in the suit. Their assertion that they 

have superior right of pre-emption is not helpful to prove the superior right of pre-emption at 

the time of filing of the suit. Further I have already observed that even PW.1 got recorded 

his statement at the time of rebuttal therefore his statement cannot be read in affirmative 

part. Further PW.2 admitted in his statement that father of the defendant/vendee died on 

14.11.1968, he has admitted that Habib Ullah Khan father of the defendant/vendee was 

owner in the estate of Mauza Ahmad-abad where the property in dispute is situated. In this 

view of the matter it is an admission that defendant/vendee became owner in the estate 

where the property in dispute is situated on 14.11.1968 and the suit was filed on 4.3.1969. 

The decree referred by the plaintiff/appellants which is Ex.P-7, I have noticed that it is not a 

decree through which rights of the parties have been conclusively extinguished in some 

properties and create rights in some property because it is not conclusive decree as it has 

been passed on the basis of compromise and most of the event depends upon the future 

compliance by the parties of this compromise who are party to that decree. Therefore, when 

plaintiffs themselves admitted the vendee to be owner in the estate therefore, in this way he 
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has not proved the superior right of pre-emption which is pre-requisite for grant of decree in 

a suit for pre-emption filed under the Pre-emption Act, 1913. Further that the defect of non-

appearance in the affirmative evidence by the plaintiffs is also in their way. Further non-

filing for the amended plaint within 14 days as provided under Order 6, Rule 18, C.P.C. is 

also fatal to the case of the appellants. Furthermore the right in accordance with Section 4 of 

the Pre-emption Act, 1913 which was available to the plaintiffs was not pressed while filing 

the suit, therefore, it cannot be pressed by his successors. 

9. Further in my view the right of pre-emption which the plaintiffs assert after 

the expiry of limitation of filing of the suit, to the extent of that right, the suit became time- 

barred because law of pre-emption being substantive and special law therefore plaintiffs 

must assert their right within the prescribed period of limitation. In this view of the matter, 

in my view the general principle relating to the grant of amendment of the pleadings is not  

applicable in the suit for pre-emption. No doubt in other cases when amendment is allowed 

it is presumed that the amendment takes effect retrospectively from the filing of the 

pleadings but in case in hand in my view, it will be presumed that the amendment will take 

effect from the date of allowing the amendment. If from this angle the plaint be seen, it is 

time-barred. Further one of the plaintiffs admitted that they acquired the title in Mauza 

Ahmadabad through an oral mutation and in the light of judgment of this Court reported as 

Muhammad Bux v. Zia Ullah and others (PLD 1971 B.G. 42), a person allegedly acquiring 

title through an oral mutation in violation of Section 54 of the Transfer of Property Act, 

1882 cannot claim the right of pre-emption, further when all the formalities of impugned 

sale were completed in the year 1966, attestation of mutation was just a formality in this 

regard reliance is placed on Jangi v. Jhanda and others (PLD 1961 (W.P.) B.G. 34), 

therefore suit is also time-barred.  

 In the light of what has been discussed above, I see no infirmity or illegality in the 

judgment and decree passed and findings recorded by the first Appellate Court vide 

judgment dated 18.9.2006. Resultantly, this R.S.A. having no merits is dismissed with costs 

throughout. 

R.S.A. dismissed. 

 

2012 LAW NOTES 284 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Ramzan 

Versus 

Ali Muhammad and 2 others 

 

Civil Revision No. 305-D of 2002/BWP, decided on 24th November, 2011. 

(a) Suit for pre-emption--- 

---Fulfilment of condition---Requirement of law---For filing a suit for pre-emption under 

this law, there are certain conditions which are to be fulfilled before filing of the suit---The 

first is Talb-i-Muwathibat, that has been described as jumping demand under Section 13 of 

the Punjab Pre-emption Act, 1991---For jumping demand, it is the primary duty of the 

plaintiff to prove the place of sitting, where he came to know about the sale---The specific 
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time of gaining knowledge, the date and the participants of that Majlis must have been 

mentioned.         (Para 7) 

PRE-EMPTION SUIT --- (Talbs) 

 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Punjab Pre-emption Act, 1991, S. 13---Suit for pre-emption---Talbs---Requisite 

conditions---Appellate Court below while upsetting decree of Trial Court dismissed suit---

Appreciation of evidence---Validity---In instant case, specific time and place of knowledge 

had not been mentioned in plaint as well as in alleged notice of Talb-i-Ishhad---Plaintiff 

when appeared as his own witness, he had not stated in his statement the specific date of his 

knowledge, time and place of knowledge---When all those pre-requisites for proving the 

jumping demand were missing, the jumping demand could not be proved---Delivery of 

notice with acknowledgment due to each of vendees had not been proved and further 

acknowledgement was not produced in evidence---Impugned appellate judgment did not call 

for interference by High Court---Civil revision petition dismissed.   (Para 7) 

[Talbs were not performed, therefore, Appellate Court below had dismissed suit for pre-

emption. High Court dismissed civil revision]. 

For the Petitioner: Raja Muhammad Sohail Iftikhar, Advocate. 

For the Respondents: Fazal Mabood Chughtai, Advocate. 

Date of hearing: 24th November, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the plaintiff/petitioner has 

challenged the judgment and decree dated 17.5.2002 passed by the Additional District 

Judge, Bahawalpur whereby appeal filed by the defendants/respondents was accepted and 

judgment and decree dated 30.10.1999 passed by the Civil Judge, Bahawalpur decreeing the 

suit of the plaintiff/petitioner was set aside. Consequently the suit of the plaintiff/petitioner 

was dismissed. 

2. Brief facts of the case are that the petitioner filed a suit to pre-empt the sale 

of land mentioned in the head note of the plaint, which was transferred vide Mutation No. 

65, dated 5.3.1994. The defendants filed written statement and contested the suit. Out of the 

divergent pleadings of the parties, the learned Trial Court framed various issues and invited 

the parties to produce their respective evidence. Both the parties produced their respective 

evidence and the learned Trial Court vide judgment and decree dated 30.10.1999 decreed the 

suit in favour of the plaintiff/petitioner. An appeal was filed by the defendants/respondents 

and the same was allowed by the learned Additional District Judge vide judgment and 

decree dated 17.5.2002 and set aside the judgment and decree of the learned Trial Court 

hence this civil revision.  

3. Learned counsel for the petitioner contends that the plaintiff/petitioner fully 

proved the Talabs in accordance with law and further that when Trial Court has accepted the 

performance of Talabs in accordance with law, then first Appellate Court has wrongly 

disagreed with the findings of fact recorded by the Trial Court. 

4. On the other hand, learned counsel for the respondents/defendants has fully 

supported the judgment and decree passed by the first Appellate Court and he stated that the 
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findings recorded by the first Appellate Court are absolutely in accordance with law on the 

point of Talabs enunciated by the apex Court of the country. 

5. I have heard the arguments advanced by the learned counsel for the parties 

and have examined the material available on record. 

6. I have noticed that there is no mention of place of knowledge of impugned 

sale in the plaint and further specific time has also not been mentioned in the plaint. Further 

when plaintiff appeared as his own witness as PW.1 on 11.2.1999, he has stated that he 

came to know about the impugned sale about four years ago. He has not mentioned the exact 

date of knowledge, time of knowledge and place of knowledge. Further as the first Appellate 

Court has observed that in the cross-examination he has admitted that he went to Patwari 

15/20 days before sending of notice and after getting copies he handed over the same to his 

lawyer. Further PW.2 Rahim Bux who is also an informer, his statement was recorded on 

21.4.1999. He stated that he informed the plaintiff about five years ago with regard to the 

impugned sale. In his statement also date, place and time of making of Talab-e-Muwathibat 

are missing. Statement of Allah Bachaya PW.3 was recorded on 9.6.1999. He also stated 

that 5 years and two months ago in his presence Rahim Bux informed the plaintiff about the 

impugned sale. Even in his statement time, date and place of knowledge as well as Talab-e-

Muwathibat are missing. Further learned first Appellate Court has observed that the plaintiff 

has not produced any witness from the post office to prove the sending of notice to 

vendees/defendants. I have further noticed that notice Ex.P-1 and the receipts of post office 

have been produced as Ex.P-2, Ex.P-3 and Ex.P-4. The vendees are three in number. By 

perusal of this notices, it is not proved that this notice has been sent to which of the vendees 

and the learned Appellate Court has observed that on the file there are two acknowledge 

cards. The address of sender on these cards is written as Ch. Muhammad Siddique, 

Advocate, whereas alleged notice Ex.P-1 was sent by Muhammad Ramzan directly. I have 

noticed that in notice Ex.P-1 even time, date and place of knowledge of making Talab-e-

Muwathibat are missing. 

7. For filing a suit for pre-emption under the law, there are certain conditions which are 

to be fulfilled before filing of the suit. The first is Talab-e-Muwathibat, that has been 

described as jumping demand under Section 13 of the Punjab Pre-emption Act, 1991. For 

jumping demand it is the primary duty of the plaintiff to prove the place of sitting, where he 

came to know about the sale. The specific time of gaining knowledge, the date and the 

participants of that Majlis must have been mentioned. In case in hand as I have observed the 

specific time and place of knowledge have not been mentioned in the plaint as well as in the 

alleged notice of Talab-e-Ishhad. Further plaintiff when appeared as his own witness, he has 

not stated in his statement the specific date of knowledge, time and place of knowledge and 

when all these prerequisites for proving the jumping demand are missing, the jumping 

demand cannot be proved. The plaintiff and witnesses when have not stated the specific date 

in the  statements for gaining the knowledge of the impugned sale and further the delivery of 

notice with acknowledgement due to each of the vendees has not been proved and further 

the acknowledgement was not produced in the evidence. In this view of the matter, learned 

counsel for the petitioner/plaintiff has failed to show any defect in the judgment recorded by 

the learned first Appellate Court and also failed to make out a case for interference by this 

Court while exercising jurisdiction under Section 115, C.P.C. In the light of what has been 

discussed above, this civil revision having no merit is dismissed with costs throughout. 
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2012 LAW NOTES 288 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mukhtar Ahmad through Mushtaq Ahmad, Special Power-of-Attorney 

Versus 

Muhammad Akram 

 

Civil Revision No. 736-D of 2001/BWP, decided on 2nd November, 2011. 

CONCLUSION 

(1) Suit for declaration challenging the validity of alleged registered sale-deed is not 

maintainable. Plaintiff should have filed a suit for cancellation of document. 

(a) Declaratory decree; validity of--- 

---Where a declaratory suit is decreed the decree declares the pre-existing rights and it 

cannot create or confer a new right.      (Para 6) 

VALIDITY OF REGISTERED SALE-DEED --- (Declaration suit) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, Ss. 42/39---Impugned registered sale-deed---Suit for 

declaration---Issue of maintainability---Held: When there was a registered document of sale 

on behalf of plaintiff/petitioner in favour of defendant/respondent, plaintiff was bound under 

the law to file suit for cancellation of document---Moreover, there were concurrent findings 

of fact recorded by Courts below---Civil revision petition dismissed.  (Para 6) 

[Petitioner had challenged the validity of impugned registered sale-deed through a 

declaration suit instead of filing suit for cancellation of document. Courts below correctly 

dismissed suit. High Court dismissed civil revision]. 

For the Petitioner: Malik Abdul Ghafoor Awan, Advocate. 

For the Respondent: Ch. Mazhar Mustafa, Advocate. 

Date of hearing: 2nd November, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the petitioner has challenged the 

judgment and decree dated 7.9.2001 passed by the Additional District Judge, Bahawalpur 

whereby appeal filed by the petitioner was dismissed and the judgment and decree dated 

20.12.2000 passed by the Civil Judge, Bahawalpur dismissing the suit of the 

plaintiff/petitioner was upheld. 

2. Brief facts of the case are that petitioner filed a suit for declaration on 

30.9.1990 contending therein that he is owner in possession of the suit land on the basis of 

registered sale-deed dated 19.3.1985 and challenged the validity of the alleged registered 

sale-deed dated 9.7.1989 allegedly executed by him in favour of the defendant. The 

defendant appeared and filed written statement. Suit was contested. The learned Trial Court 

framed various issues and invited the parties to produce their respective evidence. The 

learned Trial Court after hearing the parties dismissed the suit vide judgment dated 

20.12.2000. An appeal was filed which also met with the same fate, hence this civil  

revision. 
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3. Learned counsel for the petitioner states that the findings recorded by both 

the Courts below are result of mis-reading or non-reading of material evidence available on 

the file and that the suit has been wrongly dismissed by the Courts below. 

4. On the other hand, learned counsel for the respondent states that there are 

concurrent findings of fact recorded by both the Courts below and the plaintiff is bound to 

prove his case on the strength of available record but he cannot take the benefit of any 

discrepancy in the evidence of the defendant/respondent. Learned counsel further states that 

even the attorney of the plaintiff who appeared as PW.1 has not denied from the impugned 

sale-deed as he has stated that the parties of the sale-deed know about the sale.  

5. I have heard the arguments advanced by the learned counsel for the parties 

and have examined the material available on record. 

6. I have noticed that there is a registered sale-deed allegedly executed by the 

plaintiff/petitioner in favour of the defendant/respondent. It was incumbent upon the 

plaintiff to file a suit for cancellation of the documents under Section 39 of the Specific 

Relief Act No. 1 of 1877. This suit has been filed for declaration under Section 42 of the 

Specific Relief Act. In my view form of the suit was not proper. When a declaratory suit is 

decreed, the decree declares the pre-existing rights and it cannot create or confer a new right. 

Admittedly, when there is a registered document of sale on behalf of the plaintiff/petitioner 

in favour of the defendant/respondent, the plaintiff was bound under the law to file the suit 

for cancellation of document. Furthermore there are concurrent findings of fact recorded by 

both the Courts below. This Court while exercising jurisdiction under Section 115, C.P.C., if 

takes other view of the evidence contrary to the view that the Trial Court has already taken, 

it is not permissible under the law. 

In this view of the matter, I have seen no illegality, infirmity and mis-reading or non-

reading on the part of both the Courts below. Resultantly, this civil revision having no merit 

is dismissed with costs.    Civil revision petition dismissed. 

 

2012 LAW NOTES 557 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Subedar Muhammad Sharif 

Versus 

District Collector/District Officer (Revenue), Bahawalnagar and 3 others 

 

Writ Petition No. 9 of 2002/BWP, decided on 26th October, 2011. 

CONCLUSION 

(1) High Court in exercise of Constitutional jurisdiction cannot go into disputed question 

of fact. 

CANCELLATION OF BORDER AREA ALLOTMENT---(Fraud etc.) 

Constitution of Pakistan (1973)--- 

---Art. 199---W.P. Border Area Regulation, 1959 (Punjab Amendment) Ordinance, 1981, S. 

10(a)---Cancellation of border area allotment by competent authority---Ground of fraud and 

misrepresentation---Impugned order---Validity---No admitted document referred or placed 

on record by petitioner---High Court could not go into disputed question of fact---There was 

no record of letter referred by petitioner in GHQ on basis of which alleged allotment letter 
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was issued by GHQ in his favour, meaning thereby that the letter in question was fictitious 

and bogus---Even otherwise, petitioner was not eligible for said allotment---Furthermore, 

alleged scheme was not even in existence in said year 1971 which was introduced in year 

1976---Petitioner failed to show any jurisdictional defect in impugned order---Writ petition 

dismissed.         (Paras 7,8) 

[Border Area Committee cancelled allotment of land in question in favour of petitioner on 

basis of fraud. There was no admitted document brought by petitioner on record. High Court 

dismissed writ petition]. 

For the Petitioner: Ijaz Ahmad Ansari, Ch. Naseer Ahmad and Haji Muhammad 

Asghar, Advocates. 

For the Respondents: Ch. Parmoon Bashir, Raja Sohail Iftikhar and Mian Kashif 

Saleem, Advocates. 

Naveed Khalil Chaudhary, AAG with Sajjad Ahmad, Colony Clerk. 

Date of hearing: 26th October, 2011. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. ---  Through this writ petition the petitioner has challenged the 

order dated 10.12.2001 passed by the Court of Border Area Committee, Farid Kot House, 

Lahore, whereby the allotment of land measuring 232 kanals, situated in Chak No. 204/9-T, 

Tehsil Fortabbas, District Bahawalnagar from the name of petitioner on the basis of fraud 

and misrepresentation in accordance with para No. 10(a) of the West Pakistan Border Area 

Regulation, 1959 was cancelled, hence this writ petition. 

 2. This is an application for impleading the applicant Muhammad Munir as 

respondent in the writ petition. Learned counsel for the parties have no objection if this 

application is allowed. Therefore, this application is allowed. The learned counsel for the 

applicant is allowed to address the arguments on his behalf. 

 3. Learned counsel for the petitioner contends that the petitioner joined the 

Military as Sepoy on 8.5.1969. In the year 1971 he made an application for allotment of land 

and states that on 25.10.1971 GHQ wrote a letter to the Border Area Committee for 

allotment of 25 acres of land in the name of the petitioner. Further states that the land was 

allotted and Patta-Malkiat for 232 kanals land was issued in favour of the petitioner and on 

the basis of the Patta-Malkiat Mutation No. 260 was sanctioned on 13.4.1977. Further states 

that the name of the petitioner was incorporated in the revenue record on the basis of said 

mutation and he got sanctioned the canal water for the land. Further states that he applied in 

the year 1991 for the transfer of half of land in the name of his brother Muhammad Siddique 

and further that on 18.8.1991, he was given permission of transfer. Further states that his 

brother Munir and Muhammad Rafique who were inimical to him made frivolous 

application and on the basis of that application, the land was cancelled through the 

impugned order from his name. 

 4. On the other hand, learned counsel for the official respondents state that 

petitioner joined the Army service on 8.5.1969, therefore, at the time of alleged allotment, 

he was having service of two years in his credit, whereas under the policy at least 12 years‘ 

service was required and further that he was Sepoy in the year 1971, who got allotted land 

on 18.5.1971 and he fraudulently managed fictitious letters by the GHQ for allotment of 

land. Further that the scheme according to which the petitioner claimed to be allotted for 
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unearthing land was started in the year 1976 and not in the year 1971, therefore, states that 

even in the GHQ there is no record of the alleged letter which the petitioner is claiming in 

his favour by the GHQ. In this view of the matter, learned counsel states that no case of 

interference by this Court is made out. 

 5. Learned counsel appearing on behalf of Munir Ahmad applicant also adopted 

the arguments advanced by the learned counsel for the official respondents. Further states 

that the petitioner fraudulently got his name entered in RLB register and on the basis of that 

entry he got allotted the land and there is in fact no allotment order by competent authority 

in his favour. 

 6. I have heard the arguments advanced by the learned counsel for the parties 

and have examined the material available on record. 

 7. While exercising jurisdiction under Article 199 of the Constitution of Islamic 

Republic of Pakistan, 1973, this Court cannot go into disputed questions of fact. The 

objections raised by the learned counsel for the respondents and incorporated in the 

impugned order were not satisfactorily addressed by the learned counsel for the petitioner. 

In rebuttal to the facts and documents relied by the respondents, no admitted document has 

been referred or placed on the record by the learned counsel for the petitioner. There is no 

record of the letter referred by the petitioner in the GHQ on the basis of which alleged 

allotment letter was issued by the GHQ in his favour, meaning thereby that the letter in 

question is fictitious and bogus. Even otherwise, the petitioner was not eligible for the said 

allotment. Furthermore the alleged scheme was not even in existence in the year 1971 which 

was introduced in the year 1976. 

 8. In this view of the matter petitioner failed to show any jurisdictional defect in 

the order impugned dated 10.12.2001 passed by Border Area Committee while exercising 

jurisdiction vested in it by law. I find that Border Area Committee has validly exercised 

jurisdiction vested in it under Section 10(a) of West Pakistan Border Area Regulation, 1959 

(Punjab Amendment) Ordinance, 1981, while cancelling the land in dispute from the name 

of the petitioner as well as withdrawing proprietary rights which were got through fraud by 

using bogus letters of G.H.Q. 

 In the light of what has been discussed above, this writ petition having no merit is 

dismissed.   Petition dismissed. 

 

2012 LAW NOTES 601 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Muhammad Moosa and 3 others 

Versus 

Bashir Ahmad and 5 others 

Civil Revision No. 432 of 2004, decided on 9th January, 2012. 

CONCLUSION 

(1) Beneficiary of impugned mutation is bound under law not only to prove mutation but 

independent of mutation he is bound to prove alleged gift. 

(a) Inheritance, relinquishment of right--- 

---Validity of transaction---Ones of proof---Now it is settled that when any transaction on 

behalf of a sister in favour of brother in shape of relinquishment of right of inheritance or 

transfer of property received in inheritance by a sister is challenged before the Court by the 
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alleged donor and when plaintiff makes statement on oath before the Court about the 

invalidity of transaction, the onus to prove the transaction as valid one shifts on the other 

side, who is the beneficiary of transaction.     (Para 6) 

RELINQUISHMENT OF RIGHT OF INHERITANCE --- (Validity of transaction) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Suit for declaration---Relinquishment of right 

of inheritance---Validity of transaction---Onus of proof---Settled position---When any 

transaction on behalf of a sister in favour of brother in shape of relinquishment of right of 

inheritance or transfer of property received in inheritance by a sister is challenged before the 

Court by the alleged donor and when plaintiff makes statement on oath before the Court 

about the invalidity of the transaction, the onus to prove the transaction as valid one shifts on 

the other side, who is the beneficiary of transaction---Impugned judgment/decree---

Appreciation of evidence---Validity---In instant case when plaintiff/PW made statement on 

oath before Court, defendant beneficiary of impugned mutation was bound under law not 

only to prove mutation but independent of mutation he was bound to prove alleged gift in 

his favour by proving ingredients of gift i.e. the offer, acceptance and delivery of possession 

under the gift---Defendant not only failed to establish transaction of gift independent of 

mutation but also not alleged offer, acceptance and delivery of possession of suit land under 

gift---Civil revision petition dismissed.  (Paras 6,7) 

[Defendant/petitioner was bound not only to prove the impugned mutation but also to prove 

the alleged gift in which he had failed. High Court dismissed civil revision against impugned 

declaratory decree]. 

For the Petitioners: Sardar Muhammad Hussain Khan, Advocate. 

For the Respondents: Muhammad Atif Saleem Qureshi, Advocate. 

Date of hearing: 9th January, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- This civil revision is directed against the judgment and 

decree passed by the Addl. District Judge, Khanpur dated 30.06 2004, whereby he accepted 

the appeal filed by the respondents and decreed their suit and set aside the judgment and 

decree passed by the Civil Judge, 1st Class, Khanpur dated 18.04.2001. 

 2. Briefly, the facts of this case are that Mst. Haliman, predecessor of 

respondents, filed a suit for declaration on 07.01.1992 challenging therein the mutation of 

Tamleek No. 1200, attested on 31.08.1991, of the suit property allegedly by Mst. Haliman in 

favour of Yar Muhammad, real brother of plaintiff. The defendant appeared and contested 

this suit. He also filed a suit for permanent injunction, which was consolidated with the 

former. The Trial Court framed consolidated issues and invited the parties to produce their 

evidence. Both the parties adduced oral as well as documentary evidence. The Trial Court 

vide consolidated judgment and decree dated 18.04.2001 dismissed the suit for declaration 

and decreed the suit for permanent injunction filed by the defendant. During the pendency of 

suit, Mst. Haliman died and her successors filed appeal before the first Appellate Court. Vide 

judgment and decree dated 30.06.2004, first Appellate Court accepted the appeal and 

decreed the suit for declaration filed by Mst. Haliman and dismissed the suit for permanent 

injunction filed by Yar Muhammad. Hence, this civil revision.  
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3. Learned counsel for the petitioners stated that most of the legal heirs of Mst. 

Haliman compromised with the petitioners, therefore, the findings recorded by the first 

Appellate Court on issues Nos. 1 to 3 are not sustainable under the law. Further states that 

the first Appellate Court has ignored that Mst. Haliman herself not appeared before the 

Court; that the evidence produced by the respondents was not properly appreciated by the 

first Appellate Court. 

4. On the other hand, learned counsel for the respondents placing reliance on 

―PLD 2003 SC 688 (Muhammad Akram and another v. Altaf Ahmad)‖ states that mutation 

confers no right and beneficiary under the mutation is bound to prove the original 

transaction and that the predecessor of petitioners being beneficiary of alleged gift, was 

bound under the law to prove the gift independent of impugned mutation. 

5. I have heard the learned counsel for the parties and have perused the record 

minutely with their able assistance. 

6. I have noticed that the first Appellate Court scrutinized the evidence available 

on the file led by both the parties and appreciated the same in accordance with existing law 

on the point. No need to discuss again each and every point in issue. I have observed that the 

first Appellate Court has in detail discussed each and every point involved with regard to the 

issues. The objection of learned counsel for petitioners that Mst. Haliman did not appear as a 

witness in the case. I have observed that the statement of P.W.1 (Bashir Ahmad), one of the 

plaintiffs, was recorded on 19.12.2000 and that the amended plaint dated 15.06.1998 was 

filed on the death of Mst. Haliman, original plaintiff. Therefore, the objection raised by 

learned counsel for the petitioners is without any legal substance. 

Now it is settled that when any transaction on behalf of a sister in favour of brother 

in shape of relinquishment of right of inheritance or transfer of property received in 

inheritance by a sister is challenged before the Court by the alleged donor and when plaintiff 

makes statement on oath before the Court about the invalidity of transaction, the onus to 

prove the transaction as valid one shifts on the other side, who is the beneficiary of 

transaction. In this case, when one of the plaintiffs appeared as P.W-1 and made statement 

on oath before the Court, the defendant beneficiary of impugned mutation was bound under 

the law not only to prove the mutation but independent of mutation he was bound to prove 

the alleged gift in his favour by proving the ingredients of gift, the offer, acceptance and 

delivery of possession under the gift. I have observed that the defendant not only failed to 

establish the transaction of gift independent of mutation but also not alleged offer, 

acceptance and delivery of possession of suit land under the gift. In these circumstances, no 

case of interference by this Court under Section 115 of the C.P.C. has been made out. 

Resultantly, the instant civil revision being devoid of any substance is dismissed. 

7. Before parting with the judgment, contention of leaned counsel for the 

petitioners that most of the legal heirs of Mst. Haliman compromised with him and some of 

them also made their statements before the Trial Court and this Court. This objection will be 

available to the petitioners at the time of execution or implementation of decree in the 

record. 

Civil revision petition dismissed. 
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2012 LAW NOTES 611 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Talib Hussain and 6 others 

Versus 

Ali Muhammad and 21 others 

 

Writ Petition No. 493-M of 2005/BWP, decided on 18th January, 2012. 

CONCLUSION 

(1) Revisional Court has no jurisdiction to reject plaint in suit.  

FRESH SUIT --- (Res judicata) 

Constitution of Pakistan (1973)--- 

---Art. 199---Civil Procedure Code, 1908, S. 11, O. VII, R. 11, O. II, R. 2, O. XVII, R. 3---

Specific Relief Act, 1877, S. 42---Subsequent suit for declaration---Rule of res judicata---

Revisional Court while upsetting determination of Trial Court rejected plaint---Impugned 

order---Validity---Previously filed suit was dismissed under Order 17, R. 3, C.P.C. and 

issues in that suit were not framed---It was not decided on merits---In previous suit, revenue 

authorities as well as MBR were not parties thereto---In instant suit, orders passed after 

filing of previous suit had also been challenged---Moreover, revisional Court had no 

jurisdiction to reject plaint---Impugned order was absolutely against settled law and same 

was declared to have been passed without lawful authority/set aside by High Court---Writ 

petition allowed.       (Para 6) 

Ref. 2005 LN (Lah.) 622 = NLR 2005 Civil 437, 2007 YLR 2331.  

Key Terms:- Res judicata. 

[Previously instituted suit for declaration was dismissed under O. 17, Rule 3, C.P.C. and was 

not decided on merits. Fresh suit was not barred. Revisional Court had wrongly rejected 

plaint. High Court allowed writ petition]. 

For the Petitioners: Sh. Kharim-ud-Din, Advocate. 

For the Respondents: Ch. Manzoor Ahmad, Advocate. 

Date of hearing: 18th January, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this writ petition the order dated 12.2.2005 passed 

by the Additional District Judge, Bahawalnagar has been challenged whereby revision 

petition filed by the respondents was accepted against the order dated 29.5.2004 passed by 

the Civil Judge, Bahawalnagar whereby application under Order 7, Rule 11, Section 11 and 

Order 2, Rule 2, C.P.C. was dismissed. 

2. Brief facts of the case are that the petitioners filed a suit for declaration on 

8.10.2003 in which they also challenged the orders passed by the Additional Commissioner 

(C) dated 16.2.1992 and Board of Revenue dated 3.5.2003 and 27.9.2003. In para Nos. 10 

and 11, it was mentioned that the previous to this suit plaintiffs have also filed a suit for 

declaration which is pending and during the pendnecy of the suit, these orders have been 

passed by the revenue hierarchy, therefore, they are filing the present suit and they will 

withdraw the previously filed suit. The previously filed suit was dismissed under Order 17, 

Rule 3, C.P.C. on 20.10.2003 for want of evidence of the plaintiffs. The defendants-
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respondents filed an application under Order 7, rule 11, C.P.C., under Section 11 and under 

Order 2, Rule 2, C.P.C. on 26.1.2004 in suit in hand. The reply was filed and the learned 

Trial Court vide order dated 29.5.2004 dismissed the application. The revision was filed by 

the defendants-applicants before the revisional Court and through the impugned order 

revision was accepted, hence this writ petition. 

3. Learned counsel for the petitioners contends that cause of action in both the 

suits were different as during the pendency of the previous suit, the orders were passed by 

the consolidation hierarchy and the Board of Revenue Punjab Lahore. After filing of the first 

suit during its pendency the second suit was competent and further that the dismissal of the 

suit under Order 17, Rule 3, C.P.C. was just with a short order and issues were not decided 

on merits in the previous suit, therefore, by no stretch of imagination the dismissal order of 

previous suit after closing of evidence under Order 17, Rule 3, C.P.C. dated 20.10.1003 can 

be presumed as res judicata in this suit. Further relying upon case titled Muhammad, etc. v. 

Shahbaz and 21 others (NLR 2005 Civil 538) states that revisional Court cannot reject the 

plaint under Order 7, Rule 11, C.P.C. Further states that in the circumstances of the case 

relying upon Sardar Masih v. Mir Baz and others (2007 YLR 2331) states that the suit in 

hand was competent. Further relying upon Naseem Ahmad Siddiqui v. Mst. Bushra, etc. 

(NLR 2005 Civil 437) contends that the judgment in a suit during the pendency of the earlier 

suit relating to the same subject-matter would not operate as res judicata qua the earlier suit. 

4. On the other hand, learned counsel for the respondents contends that previous 

suit for declaration was filed by the petitioners and was dismissed, therefore, suit in hand 

was not competent and rightly plaint has been rejected by the revisional Court. 

5. I have heard the arguments advanced by the learned counsel for the parties 

and have examined the record with their able assistance. 

6. AdmittedIy, the previously filed suit was dismissed under Order 17, Rule 3, 

C.P.C. and the issues in that suit were not decided. It was dismissed through a short order 

after closing of evidence. It was not decided on merits and further revisional Court having 

no jurisdiction to reject the plaint in the light of the law cited by the learned counsel for the 

petitioners. Even otherwise, I have noticed that in suit in hand the orders passed after the 

filing of the previous suit have also been challenged. Admittedly, in previous suit the 

revenue authorities as well as Member Board of Revenue was not party to that suit.  

In the light of what has been discussed above, this writ petition is allowed and it is 

held that the judgment passed by the revisional Court is absolutely against the settled law 

and the same is declared to have been passed without lawful authority. Resultantly, the suit 

will be presumed to be pending before the Trial Court and will be decided on merits. 

Petition allowed. 
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2012 LAW NOTES 630 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Muhammad Sharif 

Versus 

Mst. Alam Bibi, etc. 

 

Civil Revision No. 77 of 1996/BWP, decided on 17th January, 2012. 

CONCLUSION 

(1) It is settled that a declaratory decree can declare the pre-existing right. A new right 

cannot be created through a decree passed for declaration in a suit filed under 

Section 42 of the Specific Relief Act, 1877.  

(a) Declaratory decree--- 

---It is settled that a declaratory decree can declare the pre-existing right---A new right 

cannot be created through a decree passed for declaration in a suit filed under Section 42 of 

the Specific Relief Act, 1877.        (Para 8) 

(b) Colonization of Govt. Lands (Punjab) Act (V of 1912)--- 

---S. 19---Question of bar---Held: When complete transfer of colony land is not made 

during the pendency of tenancy, the bar of said section is not applicable.  (Para 7) 

DECLARATORY DECREE --- (Compromise before revenue officer) 

(c) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Colonization of Govt. Lands (Punjab) Act, 

1912, S. 19---Suit for declaration on basis of written compromise before Revenue Court---

Maintainability---Colony land---Question of bar---When complete transfer of colony is not 

made during the pendency of tenancy, bar of S. 19 is not applicable---Contention was that 

on basis of compromise arrived at between parties in a suit for produce of suit property, 

settlement with regard to suit property could not give proprietary rights and a decree for 

ownership could not be granted as matter in issue was not with regard to ownership and that 

on basis of that compromise even recorded by revenue officer, suit for declaration was not 

competent---Held: At the most if it was an agreement between parties, a suit for specific 

performance was competent---Moreover, in suit for produce of suit property filed before 

revenue officer, all legal heirs were not party and even in instant suit daughters of deceased 

owner had not been arrayed as party---There was no pre-existing rights of ownership before 

filing of suit in favour of plaintiffs on basis of any compromise or family settlement arrived 

at between parties when Patta Malkiat had not been issued in favour of legal heirs of 

deceased---Both the Courts below fell in error while ignoring said legal aspect of case---

Impugned judgments/decrees were set aside---Civil revision petition allowed. (Paras 7,8,9) 

[On the basis of written compromise in suit for produce before the Revenue Officer, suit for 

declaration was not competent. At the most a suit for specific performance was competent. 

High Court allowed civil revision petition]. 

For the Petitioner: Sardar Muhammad Hussain Khan, Advocate. 

For the Respondents: Ch. Naseer Ahmad, Advocate. 

Date of hearing: 17th January, 2012. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioners have challenged 

the judgment and decree dated 17.12.1995 passed by the Addl. District Judge, Rahim Yar 

Khan, whereby the appeal filed by the petitioner was dismissed, and the judgment and 

decree dated 21.10.1991 passed by the Civil Judge, Rahim Yar Khan, whereby suit filed by 

the respondents was decreed. 

2. The facts as leading to this civil revision are that Mst. Alam Bibi and Mst. 

Zubaida Bibi, widow and daughter of Wali Muhammad, respectively, on 27.07.1985 filed a 

suit for declaration on the basis of family partition in accordance with compromise dated 

26.03.1969 produced before the Revenue Officer/Collector, Rahim Yar Khan. Actually the 

colony land was allotted to one Khuda Bakhsh who was having land was allotted to one 

Khuda Bakhsh who was having four sons, namely, Ali Muhammad, Ghulam Muhammad, 

Wali Muhammad and Muhammad Sharif, and two daughters, namely, Reshman and 

Sharifan. Wali Muhammad died, his widow and daughter filed a suit for produce of land left 

by Wali Muhammad from the inheritance of his father Khuda Bakhsh, as whole the land was 

in possession of Ali Muhammad. The parties to that suit filed a compromise in the Court that 

10½ Acre land from the suit property has been given to the plaintiffs and in view of said 

compromise suit was decided. Now on the basis of that compromise, the plaintiffs-

respondents Nos. 1 and 2 filed suit in hand claiming a declaration that they be declared as 

owner in possession of suit land which was given to them in that compromise produced 

before the Revenue Officer in the year 1969. Before filing of this suit, plaintiffs-respondents 

Nos. 1 and 2 also filed a suit for possession on 14.11.1982, which was later on withdrawn. 

3. The suit was contested by the defendants by filing written statement, wherein 

it was pleaded that settlement was temporary, till the issuance of Patta-Malkiat in favour of 

original owners. They prayed that suit is not competent. From the divergent pleadings of 

parties, the Trial Court framed issues and invited the parties to produce their evidence. Both 

the parties adduced their respective evidence in support of their contentions. After close of 

trial and hearing the arguments of parties, the Trial Court vide judgment and decree dated 

21.10.1991 decreed the suit. Feeling aggrieved thereby, the defendants preferred an appeal 

before the first Appellate Court, which was dismissed vide judgment and decree dated 

17.12.1995. Hence, this civil revision.  

4. Learned counsel for the petitioners-defendants states that on the basis of 

written compromise filed in the Court of Revenue Officer, suit for declaration is not 

competent; that Mst. Reshman and Sharifan, daughters of Wali Muhammad, were not party 

before the Revenue Officer and they were also not arrayed as party in the suit in hand. 

Further states that at the time of filing of compromise deed before the Revenue Officer, no 

Patta-Malkiat was issued in favour of the parties or their predecessor. 

5. On the other hand, learned counsel for the respondents has supported the 

concurrent judgments and decrees passed by the Courts below and states that at this 

revisional stage, reappraisal of evidence is not permissible. Further states that the property 

mentioned in Ex.P-7 was owned by the plaintiffs-respondents, was transferred in lieu of the 

property given to them in the above-said compromise. Reliance has been placed upon "1994 

SCMR 470 (Sher Muhammad Khan and others v. Ilam Din and others), AIR 1935 Lahore 

638 (Jagpal Kaur v. Surat Singh) and 1993 SCMR 145 (Shamir through Legal Heirs v. Faiz 

Elahi, through Legal Heirs)". 
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6. I have heard the learned counsel for the parties at full length and also gone 

through the record with their able assistance. 

7. The case-law referred to by learned counsel for the respondents are relevant 

to Section 19 of the Colonization of Government Lands (Punjab) Act (V of 1912). I have 

noticed that the question of bar contained in Section 19 is not issue in this suit. Further, there 

is no cavil that when complete transfer of colony land is not made during the pendency of 

tenancy, the bar of Section 19 is not applicable. Even otherwise it is not a case where any 

party has invoked the bar of Section 19 of the Colonization of Government Lands (Punjab) 

Act before this Court.  

The objection of learned counsel that on the basis of compromise arrived at between 

the parties in a suit for produce of suit property, the settlement with regard to the suit 

property cannot give proprietary rights and a decree for ownership cannot be granted, as the 

matter in issue was not with regard to the ownership and that on the basis of that 

compromise even recorded by the Revenue Officer, the suit for declaration is not competent. 

The contention of learned counsel having weight that at the most if it was an agreement 

between the parties, a suit for specific performance was competent. I have noticed that in the 

suit for produce of suit property filed before the Revenue forum, all the legal heirs of Khuda 

Bakhsh were not party and even in this suit the daughters of Khuda Bakhsh have not been 

arrayed as party.  

8. It is settled that a declaratory decree can declare the pre-existing right. A new 

right cannot be created through a decree passed for declaration in a suit filed under Section 

42 of the Specific Relief Act, 1877. In the suit in hand, the plaintiff demanded a decree in 

their favour for creating a right which is not permissible under the law. In my view there 

was no pre-existing rights of ownership before filing of the suit in favour of plaintiffs on the 

basis of any compromise or family settlement arrived at between the parties in the year 

1969, when admittedly Patta-Malkiat had not been issued in favour of legal heirs of Khuda 

Bakhsh till that time. In these circumstances, both the Courts below fell in error while 

ignoring this legal aspect of the case, as it is not reappraisal of evidence but it is a clear 

misuse of jurisdiction. The objection of learned counsel for respondents-plaintiffs that the 

land mentioned in Ex.P-7 was owned by the plaintiffs which was given to the defendants in 

lieu of that compromise arrived at between the parties, is not proved on the record, as 

learned counsel failed to substantiate his version through evidence, that this land was 

transferred in favour of defendants of the suit. If there were any rights of ownership existing 

in favour of plaintiffs, there was no necessity to file a suit for declaration in hand. In this 

view of the matter, both the Courts below fell in error while granting a decree in favour of 

plaintiffs-respondents Nos. 1 and 2 and against the petitioners. 

9. The crux of above discussion is that this civil revision is allowed. The 

impugned judgments and decrees passed by both the Courts below are, hereby, set aside. 

Resultantly, the suit filed by the plaintiffs-respondents Nos. 1 and 2 shall stand dismissed.  

Civil revision petition allowed. 
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2012 LAW NOTES 636 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

 Abdul Qadir (Deceased) through his legal heirs and another 

Versus 

Member (Judicial V), Board of Revenue, Punjab and 15 others 

 

Writ Petition No. 354 of 2012, decided on 23rd January, 2012. 

CONCLUSIONS 

(1) No body can be allowed to take benefit of his own wrong. 

(2) A mutation attested on the basis of a registered document cannot be cancelled till the 

time registered document is intact. 

(a) Mutation--- 

---A mutation attested on the basis of a registered document cannot be cancelled till the time 

registered document is intact.       (Para 4) 

MUTATION --- (Violation of MLR 115) 

(b) Constitution of Pakistan (1973)--- 

---Art. 199---Mutation on basis of registered document---Violation of MLR 115---MBR (J) 

accepted revision filed by respondents and order for setting aside mutations on basis of 

violation of MLR was set aside---Contention was that impugned mutations being violative 

of MLR 115 were rightly set aside by Tesildar which order was upheld upto the level of 

EDO and MBR had wrongly set aside the order passed by subordinate revenue authorities 

and restored the said mutations---Validity---At time of selling suit land to respondents, 

petitioners were the persons who violated existing law and in violation thereof transferred 

their property through registered sale-deed and mutation in favour of purchaser and received 

sale consideration and now they were highlighting legal defect in impugned 

mutations/transfers---Petitioners wanted to take benefit of their own wrongs which could not 

be allowed in any manner---Even otherwise, in instant case registered sale-deed was still 

intact---A mutation attested on the basis of a registered document could not be cancelled till 

the time registered document was intact---Instant petition was also hit by doctrine of laches--

-Writ petition dismissed.       (Para 4)   

[Petitioner transferred land in question in violation of MLR 115 and now they were 

highlighting legal defects in the said mutation which is impressible under law. High Court 

dismissed writ petition]. 

Ahmad Mansoor Chishti, Advocate. 

Date of hearing: 23rd January, 2012. 

 

ORDER 

AMIN-UD-DIN KHAN, J. --- Through this petition the petitioners have challenged the 

order dated 29.9.2009 passed by the Member (Judicial), Board of Revenue, Lahore, whereby 

revision filed by private respondents was accepted and order for setting aside mutations on 

the basis of violation of MLR 115 was set aside. 

2. When confronted the learned counsel that how this writ petition is competent 

and how he will cross the hurdle of laches, learned counsel states that it was an ex parte 

order, therefore the delay be condoned and writ petition be heard on merits. 
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3. I have heard the learned counsel for the petitioner at length. The main 

contention of the learned counsel is that the impugned mutations being violative of MLR 

115, therefore, were rightly set aside by the Tehsildar which order was upheld upto the level 

of EDO and Board of Revenue has wrongly set aside the order passed by the subordinate 

revenue officials and restored the mutations.  

4. When confronted. to the learned counsel that when the petitioners have sold 

the land through the registered sale-deeds and through mutations in violation of MLR 115 

then how they can take benefit of their own wrong, learned counsel states that as in 

accordance with law these mutations were against the law, therefore, these were to be 

cancelled. Further contended that declaration of same provisions of MLR 115 against the 

injunction of Islam by the Federal Shariat Court and Appellate Bench of august Supreme 

Court of Pakistan Supreme Court of Pakistan were applicable since 23rd March, 1991 and 

mutations in hand were cancelled long before that date. I am afraid that the contentions 

made by the learned counsel for the petitioners are absolutely against the principle of natural 

justice as well as against the legal proposition, as the petitioners want to take the benefit of 

their own wrong because at  the time of selling of the suit land to the private respondents, 

they were the persons who violated the existing law and in violation thereof they transferred 

their property through registered sale-deed and mutation in favour of the purchaser and 

received the sale considerations and now they are highlighting that legal defect in the 

impugned transfers. They want to take benefit of their own wrongs which cannot be allowed 

in any manner. Even otherwise a mutation attested on the basis of a registered document 

cannot be cancelled till the time registered document is intact. In this case admittedly 

registered sale-deed is intact. 

In this view of the matter when this writ petition has been filed with a long delay and 

further on merits there is no substance in this writ petition, therefore, no case for interference 

by this Court is made out. Resultantly, this writ petition having no merit is dismissed in 

limine.         Petition dismissed. 

 

2012 LAW NOTES 661 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Muhammad Sadiq and 3 others 

Versus 

Abdur Rehman and 2 others 

 

Civil Revision No. 349-D of 2003/BWP, decided on 11th January, 2012. 

SPECIFIC PERFORMANCE --- (Subsequent vendee) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 27(b)---Qanun-e-Shahadat Order, 1984, Art. 133---

Suit for specific performance of agreement to sell---Subsequent vendee---Courts below 

decreed suit---Stand taken by petitioner/defendant was that they were bona fide purchasers 

for value with consideration without notice of impugned agreement---Appreciation of 

evidence---Validity---Petitioner even failed to make out a case of purchase of suit property 

and mutation in their favour had not so far been sanctioned---Petitioners had not specifically 

denied in their pleadings existence of valid agreement to sell between plaintiff and original 
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owner---Assertion of plaintiff and said PW that impugned agreement to sell was in 

knowledge of petitioner/defendants had not been cross-examined, therefore, under law it 

could be presumed that they had admitted portion of statement given by PWs---Petitioner 

could not claim protection of being bona fide purchase without notice---There were 

concurrent findings of fact reached by Courts below on basis of evidence produced by 

parties---Civil revision petition dismissed.      (Para 8) 

[Statement of plaintiff that alleged agreement to sell was in knowledge of petitioner was not 

cross-examined, therefore said portion of statement stood admitted. High Court dismissed 

civil revision against impugned specific performance decree]. 

For the Petitioners: Sh. Karim-ud-Din, Advocate. 

For the Respondents Nos. 1 and 3: Mian Ahmad Nadeem Arshad, Advocate. 

For the Respondent No. 2: Mirza Muhammad Asif Nadeem, Advocate. 

Date of hearing: 11th January, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the petitioners have challenged 

the judgment and decree dated 25.4.2003 passed by the learned Additional District Judge, 

Bahawalnagar whereby the appeal filed by the petitioner was dismissed and the judgment 

and decree dated 22.7.2002 passed by the Civil Judge, Bahawalnagar whereby suit for 

specific performance filed by respondent No. 1 was decreed. 

2. With the concurrence of the learned counsel for the parties, this case is being 

decided as Pacca case as pre-admission notice was issued on 13.8.2003. 

3. Brief facts of the case are that respondent No. 1 plaintiff filed a suit for 

specific performance of agreement to sell dated 15.4.1996 and receipt dated 15.4.1996, 

which was renewed on 26.8.1996 alongwith receipt dated 26.8.1996 regarding land 

measuring 16 kanals owned by Muhammad Aslam defendant No. 1. The case of the plaintiff 

was that he and his brother Javid Akhtar defendant No. 6 entered into an agreement to sell 

with Muhammad Aslam owner of the suit land. The petitioners were also arrayed as 

defendants Nos. 2 to 5 on the basis that after entering into agreement to sell of the suit land, 

defendants Nos. 2 to 5- petitioners got entered mutation of sale No. 794 on 8.12.1996 about 

the whole of the land of defendant No. 1, in their favour. The mutation has not so far been 

sanctioned. Written statement was filed. Defendant No. 1 admitted the agreement but 

pleaded that plaintiff has not fulfilled the terms of the agreement; therefore, he is not entitled 

to decree. Respondents Nos. 2 to 5/petitioners also filed written statement and contested the 

suit. The learned Trial Court on 11.3.1998 framed various issues and invited the parties to 

produce their respective evidence. Both the parties produced their respective oral as well as 

documentary evidence. The learned Trial Court vide judgment and decree dated 22.7.2002 

decreed the suit. An appeal was preferred by defendants Nos. 2 to 5/revision petitions which 

was dismissed. The original owner Muhammad Aslam opted not to file any appeal against 

the judgment and decree granted by the Trial Court. One more important fact is necessary to 

mention here that Muhammad Aslam original owner filed a suit against the entrance of 

Mutation No. 794, dated 8.12.1996 which lis is still pending and admittedly above-said 

mutation has not so far been attested. 

4. Learned counsel for the petitioners states that they are bona fide purchasers. 

Further that original agreement as well as its renewal was regarding land measuring 16 
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kanals, half of the land was to be received by the plaintiff, whereas half of the land was to go 

to defendant No. 6. Learned counsel for the petitioners. contends that defendant No. 6 has 

not filed suit, therefore, decree of 16 kanals is not competent. Further that the appeal was 

also wrongly dismissed. Further states that the contract was not enforceable as it was not 

signed by the plaintiff. Further that partial decree was also not permissible. Further those 

petitioners are in possession of the suit land; further that plaintiff did not prove that his 

agreement to sell was in the knowledge of defendants Nos. 2 to 5. 

5. On the other hand learned counsel for the plaintiff and defendant No. 6 i.e. 

respondents Nos. 1 and 3 states that there were some contradictions in the revenue record 

and in the identity card of the vendor Muhammad Aslam, therefore, there was no fault on 

the part of the plaintiff and on refusal the suit was rightly filed against the vendor 

Muhammad Aslam as well as the alleged subsequent purchasers. Learned counsel further 

states that defendant No. 1 has not denied from the agreement and receipt of the money. 

Further that even defendants Nos. 2 to 5/revision petitioners have also not denied from the 

agreement and the receipt of payment of money under the agreement. They have just stated 

that they were not in the knowledge of the alleged agreement to sell and receipt. Further 

stated that no specific denial was made by defendants Nos. 2 to 5 about the agreement, 

therefore, agreement and receipt will be presumed to be admitted documents, when 

defendant No. 1 has also admitted these documents. Further stated that PW.1 was not cross-

examined on the point of impugned agreement to sell and receipt by defendants Nos. 2 to 5. 

PW.3-plaintiff categorically stated that defendants Nos. 2 to 5 were in the knowledge of the 

agreement of the impugned land with the plaintiff. This point has not been cross-examined 

by their counsel. Learned counsel further states that defendants No. 6 is real brother of the 

plaintiff and he was an employee in Pakistan Army, therefore, he could not be joined as 

plaintiff. The plaintiff has stated this fact in his plaint. Further states that defendants Nos. 2 

to 5 have no right to raise this objection. 

6. Learned counsel for respondent No. 2 has supported the impugned judgment 

and decree. 

7. I have heard the arguments advanced by the learned counsel for the parties 

and have examined the record with their able assistance. 

8. It is an admitted fact that the alleged mutation in favour of the revision 

petitioners has not so far been sanctioned. The owner defendant No. 1 has filed a suit against 

the entrance of that mutation. Admittedly, this lis is still pending. All the objections raised 

by the learned counsel for the revision petitioners did not lie, with regard to the partial 

decree and with regard to filing of suit by one of the alleged vendee under the agreement and 

that the impugned agreement does not contain the signatures of the alleged vendees. All 

these objections were available to the vendor i.e. defendant No. 1 who has not raised these 

objections. The only objection available with the revision petitioner/defendants Nos. 2 to 5 

was that they are the  

bona fide purchasers for value with consideration without notice of the impugned 

agreement. The petitioners even failed to make out a case of purchase of the suit property 

because entrance of mutation of sale of the land owned by the seller i.e. Muhammad Aslam 

is under challenged before the Court and admittedly the mutation in their favour has not so 

far been sanctioned. Further that they have not specifically denied in their pleadings the 

existence of valid agreement to sell between the plaintiff, defendant No. 6 with defendant 
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No. 1. Further the assertions of the plaintiff and his witness PW.1 that the impugned 

agreement to sell was in the knowledge of defendants Nos. 2 to 5 has not been cross-

examined therefore, under the law it will be presumed that they have admitted this portion of 

statement given by this witness. Therefore, they cannot claim the suit land under the 

umbrella of Section 27 of the Specific Relief Act, 1877. Vendor-defendant No. 1 has not 

challenged the decree before the first Appellate Court and before this Court. Even otherwise, 

there are concurrent findings of fact recorded by both the Courts below on the basis of 

evidence produced by both the parties. 

For what has been discussed above, this civil revision having no merit is dismissed 

with costs. 

Civil revision petition dismissed. 

 

2012 LAW NOTES 672 

[Multan] 

Present: AMIN-UD-DIN KHAN, J. 

Mst. Sumera Bibi and 2 others 

Versus 

District Police Officer, Khanewal and 10 others 

 

Writ Petition No. 98 of 2012, decided on 5th January, 2012. 

CONCLUSION 

(1) It is the duty of the police to provide protection to life and property of the citizens. 

HARASSMENT---(Duty of police) 

Constitution of Pakistan (1973)--- 

---Art. 199---Harassment writ---Police was allegedly creating hindrance in the mater of 

compromise in criminal appeal at the bidding of opposite party---Relief---It is the duty of 

the police to provide protection of life and property to the citizens---SHO/respondents were 

directed by High Court to conduct themselves strictly within the bounds and not to cause 

any harassment and intimidation to petitioner as alleged, and not to force them to act against 

their wishes---Order accordingly.  (Para 2) 

Key Terms:- Harassment. 

[Police was allegedly interfering with issue of compromise in criminal appeal at the bidding 

of opposite party. High Court while deciding writ petition restrained police from causing 

any such harassment]. 

For the Petitioners: Muhammad Qarib Naveed Hashmi, Advocate. 

For the Respondents: Muhammad Sohail Iqbal Bhatti, Addl. A.G. 

Date of hearing: 5th January, 2012. 

 

ORDER 

AMIN-UD-DIN KHAN, J. ---  Contends that in Criminal Appeal No. 1134/2010 through 

application under Section 345, Cr.P.C. a compromise was effected between the victim Mst. 

Sumera Bibi petitioner No. 1 daughter of Saeed Ahmad respondent No. 6 who is also father 

of petitioner No. 2 and husband of petitioner No. 3. He alongwith other respondents disliked 

the compromise and is forcing the petitioners to repudiate therefrom. Further alleged that 
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this campaign of harassment and intimidation is being spearheaded by the police officials at 

the behest of respondent No. 7 who is landlord of the area. 

 2. Station House Officers/respondents Nos. 2 to 5 are directed to conduct 

themselves strictly within the bounds of law and not to cause any harassment and 

intimidation to the petitioners as alleged by them and not to force them to act against their 

wishes, as it is duty of the police to provide protection of life and property to the citizens. 

 3. The learned Law Officer who has appeared on Court‘s call shall convey this 

order to the quarter concerned. 

 4. With the aforesaid direction this writ petition stands disposed of. 

 

2012 LAW NOTES 851 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Rehmat Ali 

Versus 

Shaukat Ali, etc. 

 

Civil Revision Nos. 567 and 568 of 2001, decided on 2nd February, 2012  

CONCLUSIONS 

(1) Legal heirs of the deceased cannot resile from the consenting written statement filed 

by their predecessor. 

(2) The communication of facts, if any by the client to his Advocate are protected under 

Article 9 of the Qanun-e-Shahadat Order, 1984. 

(a) Document, proving of--- 

---For proving a document, with regard to its date of execution, the important factors which 

create strong evidence with regard to time of creation of document are that stamp paper 

bears the issued date, deed writer keeps a Register in series datewise, so that the time, date 

of execution of the document, if need be, proved before the Court.   (Para 10) 

(b) Qanun-e-Shahadat Order (P.O. 10 of 1984)--- 

---Art. 46---Written statement---Rule of evidence---The written statement cannot be 

exhibited in case without person filing the same being examined in the Court or a written 

statement filed by the defendant cannot be treated as evidence in cases under the said 

Article.         (Para 5) 

Ref. PLD 1972 SC 25. 

SPECIFIC PERFORMANCE SUIT --- (Inadmissible evidence) 

(c) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 12---Qanun-e-Shahadat Order, 1984, Arts. 9, 46---

Suit for specific performance---Agreement to sell---Proving of document---Issues---

Professional communication---Evidence of written statement---Factual/legal analysis---

Communication by said defendant with his named counsel were the professional 

communication---It had been stated by named Advocate/PW that the said defendant got 

prepared written statement and affixed his thumb-impression on the same, but before filing 

the same in the Court asked him that he had engaged another counsel, therefore, he should 

not appear on his behalf in the Court---Held: In such an eventuality it was a completely 
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professional communication and the named Advocate was not entitled to file written 

statement in Court---Said Advocate was also not entitled to appear as witness in case---

Communication of facts, if any by said defendant to the lawyer was protected---

Furthermore, written statement could not have been exhibited by said counsel---Document 

got exhibited in his statement of named Advocate and his full statement could not be used 

against said defendant---Courts below had ignored visible and glaring contradiction in other 

evidence provided by plaintiff/respondent---For proving a document, with regard to its date 

of execution, the important factors which create strong evidence with regard to time of 

creation of document are the stamp paper bears the issuing date, deed writer keeps a 

Register in series date-wise, so that the time, date of execution of the document if need be, 

proved before the Court---In instant case without any reason said document had been written 

on plain paper and allegedly written by the deed writer but not entered the document or its 

abstract in his Register---In document/alleged agreement to sell, it was missing those 

persons who introduced the sellers with plaintiff on whose demand agreement was arrived 

at---One of normal pre-cautions prior to entering into agreement to sell or purchasing any 

property is that the purchaser inquires from the person in possession of property about the 

ownership and character of the property which is intended to be purchased---In instant case 

as it was written in agreement that ‗R‘ was in possession and whole of evidence was silent 

that whether plaintiff ever inquired from ‗R‘ that in which capacity, he was in possession of 

suit land---Plaintiff/petitioner miserably failed to prove his agreement to sell, evidence led 

by him in case of oral as well as documentary was full of contradictions---Both the Courts 

below wrongly relied upon inadmissible evidence and reached to a wrong conclusion---

Impugned judgment/decree of Courts below were set aside and suit stood dismissed---Civil 

revision petition allowed.      (Paras 10,13) 

Ref. PLD 1972 SC 25. 

(d) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 12---Suit for specific performance---Agreement to 

sell---Written statement filed by the deceased vendor---Held: Legal heirs of said deceased 

could not resile from consenting written statement filed by their predecessor, in favour of 

plaintiff/petitioner---Denial of legal heirs had no value against right of petitioner/plaintiff---

Plaintiff successfully proved his agreement---When agreement of plaintiff was proved and 

his suit was prior in time, therefore, he was entitled to specific performance of agreement, as 

he had paid whole of price of land---Impugned judgments/decrees were set aside by High 

Court and suit stood decreed---Civil revision petition allowed. (Paras 11,12,13,14) 

[Petitioner had failed to prove alleged agreement to sell. High Court while allowing civil 

revision, dismissed specific performance suit]. 

For the Petitioner: Ch. Abdul Ghafoor Khan, Advocate. 

For the Respondents: Raja Muhammad Sohail Iftikhar, Advocate. 

Date of hearing: 2nd February, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this single judgment I intend to decide Civil 

Revision No. 567 of 2001 and Civil Revision No. 568 of 2001, as these are directed against 

a consolidated judgment in which decrees are separate in both these civil revisions. 

2. The facts of C.R. No. 567-2001 are that petitioner-plaintiff, Rehmat AIi, on 
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28.09.1981 filed a suit for specific performance against Baboo & Sardar Muhammad on the 

basis of an agreement to sell dated 15.09.1977 with regard to the suit property fully 

described in the head-note of plaint for a sum of Rs. 22000/-. There is a written statement 

dated 06.11.1982 filed by Qazi Muhammad Shafiq, Advocate. In the body of this written 

statement, the agreement with plaintiff has been denied but at the end of this written 

statement, learned counsel has given a note that both the defendants got prepared this written 

statement and affixed their thumb-impressions. But on 07.11.1982, defendant No. 1 

informed that written statement on his behalf must not be filed. Therefore, learned counsel 

noted that this written statement will be presumed on behalf of defendant No. 2 only. While 

certified copy of this document was prepared and there is a written statement filed by 

defendant No. 1, dated 10.11.1982, wherein he has admitted the agreement and has stated 

that even he has received the total amount and he has no objection if the suit is decreed. 

Another person, namely, Shaukat Ali filed his suit for specific performance with 

regard to the same suit property. Therefore, he was also made party as defendant No. 3 in 

the suit. 

3. The facts of C.R. No. 568 of 2001 are that Shaukat Ali on 08.11.1982 filed a 

suit for specific performance on the basis of agreement to sell dated 23.03.1977 with regard 

to the suit property against the owners Baboo and Sardar Muhammad as well as the plaintiff 

of other suit, Rehmat Ali. In this suit, written statement dated 13.05.1991 filed by defendant 

No. 1  Akbar Ali and defendant No. 3 Rehmat Ali, is on the file whereby suit has been 

contested, whereas in written statement dated 30.04.1991 filed by defendants No. 1 ,  

to , legal heirs of Baboo, stated that they have no objection if the suit is decreed. 

Defendant No. 2 also filed consenting written statement, whereas Baboo himself, when he 

was alive, also filed written statement jointly with defendant No. 3 on 13.03.1986, wherein 

this suit was contested and Baboo has reiterated his and Sardar Muhammad's agreement in 

favour of Rehmat Ali. 

4. Both the suits were consolidated, as these were relevant to the same suit land 

and the proceedings were taken in the suit titled "Shaukat Ali v. Baboo, etc." The 

consolidated issues were framed and both the parties produced their oral as well as 

documentary evidence. None of the parties produced original owner of suit land or their 

successor, as during the pendency of suit the original owners died. One more point is 

noteable that plaintiff Shaukat Ali appeared after the close of evidence of Rehmat Ali in his 

affirmative as well as rebuttal evidence. After hearing both the parties, the Trial Court vide 

consolidated judgment dated 26.06.1994 decreed the suit filed by Shaukat Ali and dismissed 

the suit filed by Rehmat Ali. Rehmat Ali filed separate appeals to challenge the judgment 

and decrees, which were also dismissed by the first Appellate Court vide consolidated 

judgment dated 08.06.2001. 

Against the judgment/decree dated 08.06.2001 whereby appeal of Rehmat Ali in the 

suit filed by Shaukat Ali was dismissed, C.R. No. 568-2001 has been filed. Against the said 

judgment/decree whereby the appeal of Rehmat Ali in his own suit was dismissed, C.R. No. 

567-2001 has been filed. Through a single judgment passed in C.R. No. 567-2001, both the 

civil revisions were dismissed by this Court on 15.11.2001. Against the judgment/decree 

dated 15.11.2001 passed in C.R. No. 567-2001, C.P.L.A. No. 375-L/2002 was filed and 

against the judgment/decree passed in C.R. No. 568-2001, C.P.L.A. No. 376-L/2002 was 
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filed. Both these civil petitions were allowed and converted into civil appeals, respectively, 

bearing No. 103/2005 and 104/2005, which were allowed vide order dated 25.01.2005 by the 

august Supreme Court of Pakistan. The cases were remanded to this Court for afresh 

decision in the light of observation that whether the evidence furnished by Qazi Muhammad 

Shafi, Advocate of the respondent was admissible under the law or not. 

5. First of all, I would like to deal with the point of observation of the august 

Supreme Court. So far as, the filing of written statement on behalf of Baboo by Qazi 

Muhammad Shafi, Advocate is concerned. I have absolutely no doubt in my mind that 

communication by Baboo with his counsel (Qazi Muhammad Shafi, Advocate) were the 

professional communication cover under Article 9 of the Qanun-e-Shahadat Order, 1984. It 

has been stated by Qazi Muhammad Shafi, Advocate as P.W-1 that Baboo got prepared 

written statement and affixed his thumb-impressions on the same, but before filing the same 

in the Court asked him that he has engaged another counsel. Therefore, he should not appear 

on his behalf in the Court. In this eventuality, it was completely a professional 

communication and Qazi Muhammad Shafi, Advocate was not entitled to file written 

statement in the Court. He was also not entitled to appear as a witness in the case. The 

communications of facts, if any, by defendant No. 1 to the Lawyer were protected. 

Furthermore, the written statement could not have been got exhibited by this counsel. The 

light can be taken from the pronouncement of august Supreme Court reported as ―PLD 1972 

Supreme Court 25 (Mst. Khair-ul-Nisa and 6 others v. Malik Muhammad Ishaque and 2 

others)‖. The written statement cannot be exhibited in case without person filing the same 

being examined in the Court or a written statement filed by the defendant cannot be treated 

as evidence in cases under Article 46 of the Qanun-e-Shahadat Order, 1984. Even if Baboo 

got prepared written statement and thumb marked the same in which he denied the 

agreement with Rehmat Ali and also the conversation made with Qazi Muhammad Shafi, 

Advocate, it was a communication made to the counsel in course of his employment as 

Advocate. Therefore, he was not authorized to disclose such communication. The action of 

Qazi Muhammad Shafi, Advocate is not only an instance of professional misconduct but 

also it cannot give any benefit to Shaukat Ali, who has produced him. Further, the document 

got exhibited in his statement and his full statement, cannot be used against Baboo. The 

adjudication can be on the basis of rest of the evidence produced by the parties. 

6. Learned counsel for the petitioner states that he proved agreement and one of 

the vendors, Baboo, admitted the said agreement; that he was required to prove the 

agreement only against Sardar Muhammad. Further contended that both the Courts below 

fell in error while ignoring the material evidence available on record and the findings 

recorded by the Courts below are based on evidence which was not admissible, if the 

statement of P.W-1 and Ex.P-1 be taken off from consideration; that the other material on 

the file is not sufficient to disbelieve Rehmat Ali, plaintiff, whereas in the evidence of 

Shaukat Ali, there are material contradictions and he absolutedly failed to prove his 

agreement to sell. Therefore, the findings recorded by the Courts below can be termed as 

against the settled principles of law.  

7. On the other hand, learned counsel for respondent, Shaukat Ali, states that 

there are concurrent findings of facts in the matter recorded by both the Courts below; that 

ordinarily this Court does not go into the concurrent findings recorded by two Courts below, 
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while exercising jurisdiction under Section 115 of the C.P.C. Further stated that both the 

Courts below have rightly interpreted the evidence available on the file and it is not the case 

of exercise of jurisdiction conferred upon this Court under Section 115 of the C.P.C. 

8. I have heard the learned counsel for the parties at full length and also gone 

through the record with their able assistance. 

9. As I have already observed that the statement of P.W-1 (Qazi Muhammad 

Shafi, Advocate) and document, written statement on behalf of Sardar and Baboo (Ex.P-1), 

have no value. These cannot be considered as a piece of evidence. Therefore, rest of the 

evidence is to be scrutinized for determination of the lis. 

It is not a case of other interpretation while going through the evidence. It becomes 

clear that both the Courts below interpreted the evidence, clearly in favour of Rehmat Ali, 

against him in violation of settled principles of law. The Courts have ignored the visible and 

glaring contradictions in the evidence produced by Shaukat Ali. If the facts as it advance, be 

visualized in their true perspective, are that Sardar Muhammad, one of the vendors, received 

his full amount i.e. Rs. 11000/- at the time of agreement to sell dated 15.09.1977 (Ex.D-1) 

and the other half amount was to be received by Baboo. It seems that afterwards with the 

connivance of Shaukat Ali he (Sardar Muhammad) resiled, as he had already received his 

full amount from Rehmat AIi, his real brother. Therefore, he connived with Shaukat Ali. 

The inference taken by the Courts below that the Writer of Ex.D-1, Muhammad Riaz son of 

Rehmat Ali (D.W-1), being student of 6th Class was unable to write the document (Ex.D-1), 

how the Courts presumed that writing of Ex.D-1 was not on the dictation of anyone else than 

a Writer of the document. It is enough that he reduced the contents of document on the 

dictation of the parties, then how it can be presumed that D.W-1 who was child and student 

of 6th Class, himself prepared the language of a document. Therefore, this inference taken 

by the Courts below is absolutely misconceived. These facts are not denied that Ex.D-1 was 

written in a village at least four miles away from the city at the residence of Rehmat Ali, 

wherein the witnesses are Muhammad Ibrahim, Abdul Ghaffar and Muhammad Ramzan. 

Muhammad Ibrahim is the brother of the parties. Baboo and Sardar Muhammad were 

entering into an agreement to sell of land in favour of Rehmat Ali their brother and other 

brother is a witness and two other witnesses are Abdul Ghaffar and Muhammad Ramzan. 

The Writer of the document appeared as D.W-1. Muhammad Ibrahim, brother of the 

parties, appeared as D.W-2. Muhammad Ramzan, who is an independent witness, appeared 

as D.W-6. D.W-3 is Mian Nisar-ul-Hassan, Advocate, who has testified the payment of 

money to Baboo through receipt Ex.D-2. D.W-4 is other witness of receipt Ex.D-2, namely, 

Ghulam Haider. Rehmat Ali himself appeared as D.W-5. This is the evidence produced by 

Rehmat Ali to prove his agreement and the date of filing of the suit of Rehmat Ali is 

28.09.1981. 

10. Now I discuss the evidence produced by Shaukat Ali in order to prove the 

agreement to sell in his favour. I have seen the agreement of Shukat Ali, which has also been 

marked as Ex.P-1 and the same is admittedly on a plane paper and allegedly written by a 

petition Writer. It is also admitted that this document or its abstract was not recorded in the 

Register of Petition Writer. 

For proving a document, with regard to its date of execution, the important factors 
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which create strong evidence with regard to time of creation of document are that stamp 

paper bears the issuing date, deed writer keeps a Register in series date wise, so that the 

time, date of execution of the document if need be proved before the Court. In this case, 

without any reason this document has been written on a plane paper and allegedly written by 

the deed writer but admittedly not entered the document or its abstract in his Register. As 

per narration of this document, Rehmat Ali is in possession of the suit land allegedly as 

Mustajir till Rabee 1980 and as per narration of document, the date of execution of sale-deed 

was after Rabee 1980. The alleged sellers are admittedly resident of Toba Taik Singh, 

District Lial Pur faraway from the suit land. In the document alleged agreement to sell of 

Shaukat Ali and his evidence, it is missing that the persons residing faraway from Chak No. 

25-A, Tehsil Liaqat Pur, District Rahim Yar Khan, who introduced the sellers with Shaukat 

Ali on whose demand the agreement was arrived at, when the land situates in Chak No. 25-

A, Tehsil Liaqat Pur. 

One of the normal pre-cautions prior to entering into agreement of sale or purchasing 

any property is that the purchaser inquires from the person in possession of property about 

the ownership and character of property, which is intended to be purchased. In this case, as it 

is written in the agreement that Rehmat Ali is in possession and whole of the evidence is 

silent that whether Shaukat Ali ever inquired from Rehmat Ali that in which capacity he is 

in possession of the suit land. Further, the time of execution is after Rabee 1980, and suit 

was filed by Shaukat Ali on 08.11.1982. It is also admitted that due to stay order in the suit 

of Rehmat Ali, which was filed on 28.09.1981, a sale-deed could not be executed. Then 

what was the fun when the suit filed by Rehmat Ali with regard to suit land for specific 

performance was pending since 28.09.1981, why Shaukat Ali remained silent till 08.11.1982 

when he filed the suit, whereas the alleged agreement matured in Rabee 1980. 

11. P.W-4 (Liaqat AIi) who is brother of Shaukat Ali, tried to show that the 

alleged sellers are their relatives but it is admitted position that there are absolutely no 

relation between them. The alleged agreement to sell in favour of Shaukat Ali is dated 

23.03.1977. Shaukat Ali appeared as his own witness. The Trial Court also marked him as 

P.W-1. He has stated in his cross-examination that he has seen the suit land before entering 

into agreement and stated that at that time cotton crop was sown. As the agreement is dated 

23.03.1977, which is sufficient to prove that Shaukat Ali is telling a lie, as the crop of wheat 

is harvested after 15th of April and cotton crop is sown thereafter. 

12. Further, I hold that the legal heirs of Baboo cannot resile from the consenting 

written statement filed by their predecessor, in favour of Rehmat Ali. Their denial has no 

value against the rights of Rehmat Ali. One of the most important factors is that plaintiff 

Shaukat Ali got recorded his statement as his own witness after the close of defence 

evidence in affirmative and rebuttal. I am of the considered view that this statement of 

plaintiff recorded after close of evidence of defendant, can be used only in rebuttal and it 

cannot be read in affirmative evidence. In the above-narrated circumstances, it is crystal 

clear that Rehmat Ali successfully proved his agreement and when his agreement is proved 

and his suit is prior in time, therefore, he is entitled to the specific performance of 

agreement, as he has paid whole of the price of land. 

13. Shaukat Ali miserably failed to prove his agreement to sell, the evidence led 
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by him in case of oral as well as documentary, is full of contradictions. Both the Courts 

below wrongly relied upon the statement of Qazi Muhammad Shafi, Advocate and written 

statement (Ex.P-1). This evidence cannot be relied upon legally, as I have already held. 

In this view of the matter, both the Courts below fell in error by relying upon this 

inadmissible evidence and reached to a wrong conclusion, I, therefore, reverse the findings 

recorded against Rehmat Ali. 

14. In the light of above, the afore-mentioned civil revisions are allowed. The 

findings recorded by both the Courts below are reversed and the impugned judgments and 

decrees passed by the Courts below are set aside. Resultantly, suit filed by Rehmat Ali is 

decreed with costs throughout, whereas suit filed by Shaukat Ali shall stand dismissed with 

costs throughout. As both the agreements were on plane paper without payment of stamp 

duty. Shaukat Ali was permitted to pay the stamp duty, whereas Rehmat Ali was not 

provided this opportunity. In this view of the matter, the document is an agreement to sell on 

the plane paper, which was required stamp duty of Rs. 4/- at that time. Therefore, the 

plaintiff Rehmat Ali is directed to pay stamp duty of Rs. 4/- plus ten times penalty i.e. Rs. 

40/- aggregate to total of Rs. 44/- within two months from the receipt of copy of this 

judgment. 

Civil revision petition allowed. 

 

2012 LAW NOTES 870 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Hamid Mehmood etc. 

Versus 

Mst. Majida Hashmi etc. 

 

Civil Revision No. 562 of 1996/BWP, decided on 20th February, 2012. 

CONCLUSION 

(1) For filing the suit for declaration, limitation is 6 years provided under the Limitation 

Act. 

INHERITANCE --- (Declaration) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Qanun-e-Shahadat Order, 1984, Art. 72---

Limitation Act, 1908---Inheritance dispute---Suit for declaration---Benami transaction---

Document of will---Issues---Appellate Court below while upsetting determination of Trial 

Court, decreed suit---Point of limitation---Instant suit had been filed after 40 years after 

accrual of cause of action, therefore, suit was time-barred---Appreciation of evidence---

Validity---Without proving execution of alleged document of ‗will‘ in favour of said woman 

its further declaration that it was a will deed or an acknowledgement, said question did not 

arise---For proving alleged document there was only statement of said PW who was not a 

witness or signatory to document in question---There was no document on record through 

which document properly in question was purchased and inheritance mutation of mentioned 

woman was sanctioned in the revenue record and that the legal heirs were recorded owners 

in the Revenue Record---In this way, ingredients to prove alleged transaction to be benami 
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transaction were also not available in instant case---Even otherwise, there were contradiction 

between the two said documents (Exhts)---When it was case of plaintiffs that all the 

properties purchased in the name of said woman were benami transaction then how any 

transaction in any other revenue estate could be excluded from the benami transaction of 

her---Through said suit, plaintiffs wanted to disinherit defendant from right of inheritance, 

therefore, they had claimed exception---Heavy burden was upon plaintiffs to prove their 

contention but they miserably failed to prove the same---Impugned appellate 

judgment/decree was set aside by High Court and suit stood dismissed---Civil revision 

petition allowed.        (Paras 7,8) 

[Suit for declaration was filed to deprive defendants of inheritance share. For alleged 

document, onus of proof was on plaintiff/respondent. Appellate Court below had incorrectly 

passed a decree. High Court allowed civil revision]. 

For the Petitioners: Mumtaz Mustafa, Advocate. 

For the Respondents: Aejaz Ahmad Ansari, Malik Muhammad Hanif Ghafari and Syed 

Mujahid Ayoub Wasti, Advocates. 

Date of hearing: 20th February, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the petitioners-defendants have 

challenged the judgment and decree dated 16.10.1996 passed by the learned Additional 

District Judge, Khanpur whereby the appeal filed by the plaintiffs-respondents was accepted 

and the judgment and decree dated 16.5.1990 passed by the Civil Judge, Khanpur dismissing 

the suit of the plaintiffs-respondents was set aside. 

2. Brief facts of the case are that the plaintiffs respondents filed a suit for 

declaration on 28.7.1987 praying therein that they be declared the owner of the suit property 

and challenged the various mutations of inheritance mentioned in the head-note of the plaint 

of Mst. Sardar Bibi mother of their predecessor Dr. Faiz-ul-Hassan and claimed that Mst. 

Sardar Bibi was Benami owner and their predecessor was the real owner and further 

challenged the registered deeds as well as mutations of transfer of suit property by 

defendants Nos. 19 and 20. As per pleadings of the plaintiffs Mst. Sardar Bibi the 

grandmother of plaintiffs became widow in the year 1903-1904. She was not having any 

source of income and their predecessor Dr. Faiz-ul-Hassan joined the service as Assistant 

Surgeon in the State of Bahawalpur in the year 1928 and private practice was also allowed 

to him. Further he was unable to purchase the property in his own name because he was 

Govt. Servant, therefore, he purchased the property in the name of his mother and other 

persons also. Further that his mother through writing dated 1.3.1946 admitted this fact and 

further that brothers and sister of Dr. Faiz-ul-Hassan also admitted this fact through writing 

dated 11.3.1948 and Maqbool Hassan son of Manzoor Hussain also admitted this fact 

through writing dated 27.6.1975, therefore, the plaintiffs claimed that all the mutations of 

inheritance sanctioned by the revenue authorities of Mst. Sardar Bibi and further transfer are 

absolutely illegal. 

3. The defendants appeared in the Court, filed their written statement and 

contested the suit. The learned Trial Court framed various issues and invited the parties to 

produce their respective evidence. The learned Trial Court vide judgment and decree dated 

16.05.1990 dismissed the suit. The plaintiffs-respondents filed an appeal which was 
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accepted by the learned Additional District Judge vide judgment and decree dated 

16.10.1996 and suit of the plaintiffs was decreed, hence this civil revision. 

4. Learned counsel for the petitioners-defendants contends that the basic 

emphasis of the plaintiffs respondents is on Ex.P-1. The caption of this document is a will 

on behalf of Mst. Sardar Bibi, whereas the plaintiffs termed it to be an acknowledgment on 

behalf of Mst. Sardar Bibi of ownership of Dr. Faiz-ul-Hassan. Learned counsel states that 

the alleged original document has been produced which was required under the law to be 

proved in accordance with settled principle of law, when the execution of this deed was 

denied by the defendants-petitioners in their written statement Learned counsel further states 

that for proving benami transaction it is required under the law that the reasons for benami 

transaction must be available. The proof of payment of money by the persons alleging to be 

a benami transaction, the original title documents and the possession are the important factor 

for determining transaction to be a benami transaction. Learned counsel, states nothing from 

these requirements have been even alleged or proved by the plaintiffs-respondents. Learned 

counsel further states that these are admitted facts that predecessor of parties Ahsan Ullah 

died in the year 1903-04 and Mst. Sardar Bibi became widow and she died in the year 1947. 

Dr. Faiz-ul-Hassan retired from service 1953-54 and he died In the year 1980. Further 

contended that one daughter and one son of Dr. Faiz-ul-Hassan were not made party in the 

suit. These are legal defects according to the learned counsel. Learned counsel states that 

case of the plaintiffs-respondents revolves upon Ex.P-1. For proving Ex.P-1 Riaz-ul-Hassan 

one of the plaintiffs appeared as his own witness. He also appeared in the rebuttal evidence 

as PW.3 and states that PW.2 who have been shown as mustajar his statement has no help to 

the plaintiffs. For taking the benefit of a document allegedly 30 years old, it is incumbent 

upon the plaintiffs to prove its existence and execution of the document in accordance with 

law. For proving Ex.P-1 only Riaz-ul-Hassan appeared. His statement is not specific with 

regard to the execution of Ex.P-1. Further contends that Ex.P-3 is in contradiction with 

Ex.P-1. Further contends that mutations Ex.P-17 and Ex.P-18 were allegedly got entered by 

Dr. Fiaz-ul-Hassan in the year 1956. These were attested on 31.10.1956 through which the 

inheritance of Sardar Bibi was given to his legal heirs available at that time. The predecessor 

of plaintiffs Dr. Faiz-ul-Hassan did not challenge these mutations in his life-time. 

Admittedly he remained alive till the year 1980. Learned counsel states that the names of all 

legal heirs of Mst. Sardar Bibi exist in these Jamabandies. In this way learned counsel states 

that Ex.P-1 is not proved. Further it is in contradiction of the other documents i.e. Ex.P-3, 

therefore states that the findings recorded by the learned Trial Court are in accordance with 

law and the findings recorded by the first Appellate Court are absolutely against the record 

and law. Further it was clearly time-barred case and the learned first Appellate Court fell in 

error while reversing the findings recorded by the learned Trial Court. 

5. On the other hand, learned counsel appearing on behalf of respondents-

plaintiffs states that Dr. Faiz-ul-Hassan was in the employment of Govt. of Bahawalpur. He 

was practicing doctor; therefore, he has the source to purchase the property. Further 

contends that the body of the document Ex.P-1 is also to be considered and not only its 

caption. Learned counsel frankly conceded that if it be termed as will deed then there is no 

case of the plaintiffs and if it is deemed to be an acknowledgement then the judgment of the 

learned first Appellate Court is correct. Further states that so far as the contradictions of 

Ex.P-1 with Ex.P-3 are concerned, learned counsel states that it was a settlement between 
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the parties. Further states that Ex.P-17 and Ex.P-18 was got entered by Dr. Faiz-ul-Hassan 

and afterwards at the time its attestation presence of Dr. Faiz-ul-Hassan is not marked, 

therefore, bar of limitation cannot be alleged against the plaintiffs-respondents. 

6. I have heard the arguments advanced by the learned counsel for the parties at 

full length and have examined the record with their able assistance.  

7. No doubt the plaintiffs‘ case revolves upon document Ex.P-1 The caption of 

this document is will deed. In this way allegedly the maker of this document Mst. Sardar 

Bibi was above the age of 80 years and she has stated that she has purchased the property 

from the income of Dr. Faiz-ul-Hassan, therefore, states that this property be mutated in the 

name of Dr. Faiz-ul-Hassan and I have noticed that this document was allegedly written in 

March, 1946 and admittedly Mst. Sardar Bibi died in the year 1947. For proving this 

document only statement of PW.1 is available, who is son of Dr. Faiz-ul-Hassan. Without 

proving execution of this document by Mst. Sardar Bibi its further declaration whether it is a 

will deed or an acknowledgment, this question does not arise. This question will arise after 

the execution of this document on the alleged date is proved. It is on the record, only the 

plaintiffs stated about the execution of this document is available. Though his statement is 

not up to mark to prove execution this document. Learned counsel for the petitioners has 

argued that this is allegedly an original document, therefore, for proving this document, the 

plaintiffs were bound under the law to produce evidence on the touch-stone of Article 72 of 

the Qanun-e-Shahadat Order, 1984 which they miserable failed to produce. Further even the 

plaintiff Riaz-ul-Hassan is not a witness or signatory to this document. If this document is 

kept out of consideration then it comes that whether the plaintiffs have proved that all 

transactions were benami in the name of Mst. Sardar Bibi mother of Dr. Faiz-ul-Hassan. 

What to discuss about the ingredients to prove benami transaction, even it is not on the 

pleadings and even the evidence that by how many transactions Mst. Sardar Bibi became 

owner of the suit land and from whom and by which document she purchased the property. 

Even it is not on the record in which year the property was purchased in the name of Mst. 

Sardar Bibi. The case of the plaintiffs is that their father joined the service 1928. Even it is 

not on the record that the property was purchased before or after 1928 when transactions are 

not on the surface. What to discuss about the payment of the money by Mst. Sardar Bibi 

herself or by Dr. Faiz-ul-Hassan, there is no document on the record that through which 

document the property was purchased and admittedly inheritance mutation of Mst. Sardar 

Bibi were sanctioned in the revenue record and all the legal heirs are recorded owners in the 

revenue record, therefore, it cannot be said that possession was with Dr. Faiz-u!-Hassan and 

after his death with his successors. In this way the ingredients to prove the transaction to be 

a benami transaction are also not and Ex.P-1 and Ex.P-3 are self-contradictory. Through 

Ex.P-3 has not been proved by the plaintiffs but it is an admitted document on the part of the 

plaintiffs, therefore, there are contradictions between Ex.P-1 and Ex.P-3. Even both these 

documents have not been proved in accordance with law. Therefore, contradiction can be 

used against the plaintiffs. Even the proof of document on the touchstone under Article 72 of 

the Qanun-e-Shahadat Order, 1984 has not come on the record. Even then the recital of this 

document can be used against the plaintiffs, as these documents are admitted by the 

plaintiffs and even produced by them. According to Ex.P-3 Mst. Sardar Bibi has 

compensated the other legal heirs by transferring the property in other revenue estates. 

When it is the case of the plaintiffs that all the properties purchased in the name of Mst. 
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Sardar Bibi were benami transaction then how any transaction in any other revenue estate 

can be excluded from the benami ownership of Mst. Sardar Bibi as their case is that all the 

properties were purchased by Dr. Fiaz-ul-Hassan in the name of Mst. Sardar Bibi, therefore, 

contradiction in Ex.P-1 and Ex.P-3 are fatal against the case the plaintiffs. Through this suit 

the plaintiffs want to disinherit the defendants from right of inheritance, therefore, they have 

claimed exceptions; therefore, heavy burden was upon the plaintiffs to prove their 

contentions but they miserable failed to prove their contentions. So far as the contention of 

the learned counsel for the petitioners-defendants is concerned that one daughter and one 

son of Dr. Faiz-ul-Hassan were not made party. It is on the record that they were 

predeceased son and daughter of Dr. Faiz-ul-Hassan. They died before the death of Dr. Faiz-

ul-Hassan, therefore this point of learned counsel for the petitioners is not fatal to the case of 

the respondents-plaintiffs. Therefore, the findings recorded by the learned first Appellate 

Court on issues Nos. 10, 11, 12 and 14-B are reversed and set aside and that of the learned 

Trial Court are restored. 

8. So far as objection of the defendants with regard to the filing of the suit after 

the prescribed period of limitation is concerned, admittedly Mst. Sardar Bibi died in the year 

1947 and she was recorded owner in the revenue record and for the attestation of inheritance 

mutation Dr. Faiz-ul-Hassan approached the revenue authority and alleged he has put his 

case on the basis of Ex.P-1 in the year 1956 before the revenue authority and his contention 

was not acceded to by the revenue authority and the inheritance mutation of Mst. Sardar Bibi 

was sanctioned vide Ex.P-17 and Ex.P-18 on 31.10.1956, therefore, admittedly Dr. Faiz-ul-

Hassan remained alive and died in the year 1980. He has never challenged these mutations 

any further, therefore, filing of the suit in the year 1987 was clearly time-barred. The 

limitation in this case started w.e.f. 1947 at the time of death of Mst. Sardar Bibi and for 

filing the suit for declaration limitation is 6 years provided under Limitation Act. The instant 

suit has been filed after 40 years after the accrual of cause of action, therefore, the suit was 

time-barred. Resultantly, the finding recorded on issue No. 2 are also set aside. 

In the light of what has been discussed above, this civil revision is allowed. 

Consequently the judgment and decree dated 16.10.1996 passed by the learned Additional 

District Judge, Khanpur are set aside and that of learned Trial Court dated 16.5.1990 is 

restored, therefore, the suit of the respondents- plaintiffs stands dismissed. 

Civil revision petition allowed. 

 

2012 LAW NOTES 880 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Karam Din 

Versus 

Haji Muhammad Khan 

 

R.F.A. No. 62 of 2009/BWP, decided on 10th February, 2012. 

CONCLUSION 

(1) A cheque has presumption attached in accordance with Section 118 of the 

Negotiable Instruments Act, 1881. 
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SUMMARY SUIT --- (Defect in service) 

Civil Procedure Code (V of 1908)--- 

---S. 96, O. XXXVII, Rr. 1, 2---Negotiable Instruments Act, 1881, S. 18---Suit for recovery 

of amount on basis of Cheque---Application for leave to defend the suit was dismissed on 

ground that it had been filed after expiry of prescribed period of limitation and then after 

recording of ex parte evidence, a decree was passed by Trial Court---R.F.A.---It was 

contended that copy of plaint was not handed over to defendant at time of service of 

defendant---Validity---When at time of filing application for leave to defend the suit, 

objection regarding non-delivery of copy of plaint at time of service of summon had not 

been taken before Trial Court, said point could not be agitated in appeal---Cheque in 

question was having presumption attached therewith---Plaintiff-respondent had produced ex 

parte evidence and also produced in evidence original cheque as well as memo. slips issued 

by the bank---R.F.A. dismissed.      (Paras 6,7) 

[Since appellant/defendant had not raised such objection regarding non-delivery of copy of 

plaint at the time of service, the same could not be agitated in appeal. High Court dismissed 

appeal against impugned judgment/decree for recovery of money]. 

For the Appellant: Tariq Mehmood Khan, Advocate. 

For the Respondent: Sardar Mahmood Iqbal Khakwani, Advocate. 

Date of hearing: 10th February, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this appeal the appellant has challenged the 

judgment and decree dated 01.12.2008 as well as orders dated 07.11.2008 passed by the 

Additional District Judge, Bahawalpur, whereby suit filed by the respondent for recovery of 

Rs. 3,00,000/- on the basis of cheque was decreed. 

 

2. The brief facts of the case are that respondent filed a suit under Order 37 of the 

C.P.C. against the defendant-appellant on 26.05.2008 on the basis of cheque dated 

30.01.2008. Summons were issued which were served upon the appellant-defendant on 

07.09.2008. He appeared before the Court on 13.09.2008 as it was the date of hearing in the 

case. On the said date, he sought an adjournment to file application for leave to defend the 

suit. The case was adjourned to 18.09.2008. On 18.09.2008, the interim order sheet shows 

that no one appeared before the Court as the lawyers were on strike, therefore, the case was 

adjourned to 23.09.2008. On 23.09.2008, defendant-appellant filed the application for leave 

to defend the suit. The plaintiff-respondent filed reply to this application and vide order 

dated 07.11.2008, said application was dismissed on the ground that it has been filed after 

expiry of prescribed period of limitation. Then after recording ex parte evidence of the 

plaintiff-respondent, Trial Court vide judgment and decree dated 01.12.2008, decreed the 

suit. Hence, present appeal. 

 

3. Learned counsel for the appellant raised an objection that copy of plaint was not 

handed over to the defendant at the time of service of summons. Further states that this 

service of summons will not be presumed to have been effected in accordance with law, 

therefore, states that Trial Court was wrongly dismissed the application of the defendant-

appellant. 



 

 

(313) 

 

4. When confronted with learned counsel for the defendant-appellant that whether this 

fact has been written in the application for leave to defend the suit, the answer was in 

negative. I have also perused the said application, wherein it is not so mentioned, therefore, 

no exception can be taken to the order dated 07.11.2008, whereby application for leave to 

defend the suit was rejected being filed after the prescribed period of limitation. Even 

defendant-appellant has not specifically denied his signatures on the cheque in dispute. The 

story narrated by him in the application that the cheque was stolen by the plaintiff-

respondent and wrong suit has been filed whereas no explanation with regard to the 

signatures has been advanced by the defendant-appellant. 

 

5. When at the time of filing of application for leave to defend the suit, non-delivery of 

copy of plaint at the time of service of summons has not been agitated before Trial Court. 

Now this point cannot be agitated, therefore, this argument of learned counsel for the 

appellant cannot be given any weight. 

 

6. It was a summary suit tried under Order 37, C.P.C. Further the cheque was having 

presumption attached in accordance with Section 118 of the Negotiable Instruments Act 

(XXVI of 1881). Furthermore, plaintiff-respondent has produced ex parte evidence. He also 

produced in evidence original cheque as well the memo. slips issued by the bank. 

 

7. In this view of the matter, no case of interference by this Court is made out, 

therefore, instant appeal being devoid of any force is dismissed. 

 

R.F.A. dismissed. 

 

2012 LAW NOTES 898 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Nizam-ud-Din, etc. 

Versus 

Mst. Sharifan Mai, etc. 

 

Civil Revision No. 137 of 1999, decided on 8th February, 2012. 

CONCLUSION 

(1) To prove alleged fraud, the pleadings as well as evidence is required on the 

testimony of criminal proceedings. 

 

DECLARATION OF TITLE --- (Limitation) 

Civil Procedure Code (V of 1908)--- 
---S. 115---Specific Relief Act, 1877, S. 42---Impugned mutation---Suit for declaration---

Point of limitation---Absence of consequential relief of possession---Plea of fraud---

Appreciation of evidence---Validity---Suit had been filed after more than 41 years of 

attestation of impugned mutation---Fraud had been alleged in plaint, therefore, 

plaintiffs/petitioners were bound under law to plea fraud which required details in plaint and 

subsequently also to prove the same being a criminal act---Pleading as well as evidence 
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were required on testimony of criminal proceedings, which were lacking in instant case---

Further held, when petitioner was not in possession of land in dispute, mere declaration suit 

was not competent---There were concurrent findings of fact and Courts below while 

dismissing suit had considered every bit of evidence oral as well as documentary---Civil 

revision petition dismissed.       (Paras 6,7) 

 

[Suit for declaration was filed after more than 41 years of attestation of impugned mutation 

and without seeking relief of possession. Courts below correctly dismissed suit]. 

 

For the Petitioners: M. Naveed Farhan, Advocate. 

For the Respondents: Sardar Muhammad Hussain Khan, Advocate. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioners have challenged 

the judgment and decree dated 13.01.1999 passed by the Addl. District Judge, Rahim Yar 

Khan, whereby appeal filed by the petitioners was dismissed and the judgment and decree 

dated 02.11.1994 passed by the Civil Judge, Rahim Yar Khan, whereby the suit filed by the 

petitioners was dismissed. 

 

2. Briefly, the facts as leading to this civil revision are that the petitioners-plaintiffs 

filed a suit for declaration on 16.02.1987 claiming therein the ownership of suit property 

measuring 07-Kanals, 10-Marlas fully described in the head- note of plaint and have 

challenged Mutation No. 559 attested on 11.04.1947 for correction of shares. In their plaint, 

they have stated that their predecessor Maqbool Ahmad son of Malik Farid was owner of 

suit land and through Mutation No. 559 attested on 11.04.1947 the suit land was transferred 

in favour of one Bila, the predecessor of defendants. 

 

The defendants appeared and contested the suit by filing written statement. The Trial Court 

on 28.10.1992 framed necessary issues and invited the parties to produce their respective 

evidence. One of the plaintiff, Nazim-ud-Din appeared as P.W-1 and no other witness was 

produced by the plaintiffs. In documentary evidence, they produced Ex.P-1 to Ex.P-12. 

Whereas one of the defendants, Ghous Bakhsh appeared as D.W-1 in oral evidence and no 

documentary evidence was produced by them. The Trial Court vide judgment and decree 

dated 02.11.1994 dismissed the suit of the plaintiffs. Feeling aggrieved by the said decree, 

an appeal was preferred before the first Appellate Court, which also met with the same fate 

vide judgment and decree dated 13.01.1999. Hence, this civil revision. 

 

3. Learned counsel for the petitioners argued that Mutation No. 559 sanctioned on 

11.04.1947 came to the knowledge of petitioners-plaintiffs when consolidation proceedings 

were started in the Mouza, whereas it was not in the knowledge of their predecessor and 

original owner; that the defendants being the beneficiary of mutation, were bound under the 

law to prove the said mutation. 

 

4. On the other hand, learned counsel for the respondents-defendants states that 

mutation was sanctioned in due performance of duties by the revenue officials and it being 
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more than 30 years old has presumption. Further states that it has not been specifically 

challenged that Maqbool Ahmad, the original owner, appeared before the revenue officials 

who attested the mutation and Rasool Bakhsh, Lumberdar identified him before the 

Attesting Officer. It has been further stated that it is 41 years old matter and plaintiffs are not 

in possession of suit property, as they have stated that through consolidation proceedings the 

property has been given in the Wanda of defendants, therefore, under Section 42 of the 

Specific Relief Act, 1877, when consequential relief with regard to prayer for possession 

was available with the plaintiffs for which they have not prayed for the same, so the suit was 

not competent. Further stated that P.W-1 has replied in his cross-examination that he does 

not know that Maqbool Ahmed his grandfather and Bilal appeared before the Tehsildar and 

Rasool Bakhsh identified them; that the impugned mutation is for correction of shares and 

the case narrated by P.W-1 in his oral statement is that his predecessor never received the 

money; that if this suit was filed by Maqbool Ahmad himself, then onus of proof was to be 

discharged by the beneficiaries i.e. the defendants. Lastly contended that when the 3rd 

generation has filed the suit, therefore, they were bound under the law to prove fraud or any 

wrong done with them. 

 

5. I have heard the learned counsel for the parties at full length and also gone through 

the regard with their able assistance. 

 

6. From the careful scanning of evidence, oral as well as documentary, it is clear that 

the real facts are not even in the mind of petitioners, as P.W-1 has stated that their 

predecessor never received the money. Admittedly it is not a mutation of sale. It was 

sanctioned for correction of shares of the parties in the revenue record. In his cross-

examination, P.W-1 has not denied from the appearance of his predecessor before the 

Revenue Officer at the time of attestation and his identification by Rasool Bakhsh, 

Lumberdar. Further, the suit has been filed after more than 41 years of the attestation of 

impugned mutation. It is admitted by the petitioners-plaintiffs that the consolidation 

proceedings remained pending in the Moaza for 5/6 years and after completion thereof they 

also filed an appeal, which was dismissed and then after a period of 5/6 years they filed the 

suit, which was not maintainable. When the petitioners are not in possession of suit land and 

without prayer of possession, suit under Section 42 of the Specific Relief Act, 1877 was also 

not competent. The fraud has been alleged in the plaint, therefore, the plaintiffs were bound 

under the law to plead fraud with required details in the plaint and subsequently also to 

prove the same being a criminal act. The pleading as well as evidence is required on the 

testify the criminal proceedings, which are lacking in this case. 

 

7. Furthermore, there are concurrent findings of facts in the matter and the Courts 

below while passing the impugned judgments and decrees have considered every bit of 

evidence, oral as well as documentary, led in the suit and nothing is shown to have been 

overlooked any part of the record from their judicious consideration. The findings of the 

lower Courts on question of facts and law are based on proper appreciation of oral as well as 

documentary evidence, which are not liable to review to be substituted while exercising 

jurisdiction under Section 115 of the C.P.C. Learned counsel for the petitioners failed to 

show any misreading or non-reading in the impugned judgments on the part of Courts 
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below. Accordingly, this civil revision being devoid of any substance is dismissed with 

costs.        

       Civil revision petition dismissed. 

 

2012 LAW NOTES 907 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Rais Bagga 

Versus 

The State etc. 

 

Writ Petition No. 1311 of 2012, decided on 12th March, 2012. 

 

CONCLUSION 

(1) Even the civil and criminal proceedings can run simultaneously. 

 

(a) Illegal dispossession Act (XI of 2005)--- 
---S. 3(2)---Provision of---Exercise of powers by Court---Said section is not only for the 

conviction and sentence of the accused person but also powers have been given to the Court 

to restore the possession of the complainant over the property involved in the complaint. 

(Para 4) 

COMPLAINT REGARDING ILLEGAL DISPOSSESSION --- (Maintainability point) 

 

(b) Constitution of Pakistan (1973)--- 

---Art. 199---Illegal Dispossession Act, 2005, S. 3(2)---Criminal Procedure Code, 1898, S. 

265-K---Complaint pertaining illegal dispossession---Pendency of litigation---

Maintainability point---Petitioner (proposed accused) sought pre-mature acquittal by stating 

that civil litigation was pending and respondent (complainant) had got registered F.I.R. 

under Sections 440, 447, 148/149, P.P.C., therefore, said complaint was not competent---

Trial Court dismissed such petition under Section 265-K, Cr.P.C.---Impugned order---

Validity---Said contentions were not in accordance with law---Even civil and criminal 

proceedings could process simultaneously---Petitioner had failed to point out any illegality 

or infirmity in impugned order---Writ petition dismissed.    (Para 4) 

 

Key Terms:- Maintainability of complaint about illegal dispossession. 

[Plea of petitioner was that since a criminal case had already been got registered by 

respondent-complainant, as also, in view of pendency of civil litigation, complaint regarding 

illegal dispossession was not maintainable. Said offence was not in accordance with law. 

High Court dismissed writ petition]. 

 

Hafiz Shahid Nadeem Kahloon, Advocate. 

Date of hearing: 12th March, 2012. 
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ORDER 

AMIN-UD-DIN KHAN, J. --- Through this writ petition the petitioner has challenged the 

order dated 3.3.2012 passed by the learned Additional District Judge, Sadiqabad, whereby 

petition under Section 265-K, Cr.P.C. filed in a complaint under Section 3(2) of the Illegal 

Dispossession Act, 2005 was dismissed. 

 

2. Learned counsel states that civil litigation was pending with regard to the suit 

property and Civil Revision Nos. 243 and 268 of 2011 filed by the petitioner were dismissed 

on 26.5.2011 by this Court and C.P.L.A. No. 1297-L-2011 is pending before the august 

Supreme Court of Pakistan and respondent No. 2 Abdul Majid filed an execution petition for 

execution of the decree and the bailiff of the Civil Court delivered the possession of the suit 

property to the decree-holder on 15.8.2011, whereas on 16.8.2011, the petitioner again took 

over the possession of the suit property. Learned counsel for the petitioner contends that 

respondent No. 3 got registered case F.I.R. No. 450 of 2011 under Sections 440, 447, 148, 

149, P.P.C. at Police Station Saddar Sadiqabad and respondent No. 2 also filed complaint 

under Section 3(2) of the Illegal Dispossession Act, 2005. Learned counsel for the petitioner 

relying upon Muhammad Ihsan and others v. Muhammad Yousaf and others (2007 MLD 

1034), Zafar Ullah Khan v. Sarwari Begum and 2 others (2010 P.Cr.L.J. 1334) and Zahoor 

Ahmad and 5 others v. The State and 3 others (PLD 2007 Lahore 231) states that F.I.R. has 

been registered against the petitioner, therefore, the complaint under Section 3(2) of the 

Illegal Dispossession Act, 2005 was not competent and the petitioner filed application under 

Section 265-K, Cr.P.C. but the same has been dismissed by the learned Trial Court which is 

under challenge in this writ petition. He further states that F.I.R. has been lodged against the 

petitioner, therefore, the petitioner will be double jeopardized and under Section 403, 

Cr.P.C. the persons once convicted or acquitted not to be tried for the same offence. 

 

3. I have heard the arguments of the learned counsel for the petitioner and have perused 

the entire record with his able assistance. 

 

4. I am afraid that the arguments of the learned counsel are not in accordance with law, 

as it is settled principle of law that even the civil and criminal proceedings can process 

simultaneously. The complaint under Section 3(2) of the Illegal Dispossession Act, 2005 is 

not only for the conviction and sentence of the accused person but also powers have been 

given to the Court to restore the possession of the complainant over the property involved in 

the complaint, therefore, the arguments advanced by the learned counsel are not in 

accordance with law. The case-law referred by the learned counsel is not applicable to the 

facts and circumstances of the case in hand. Learned counsel for the petitioner has failed to 

point out any illegality or infirmity in the impugned order. 

In the light of what has been discussed above, this writ petition having no merit is 

dismissed in limine. 

Petition dismissed. 
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2012 LAW NOTES 930 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Malik Taj Muhammad 

Versus 

Malik Kalu 

Civil Revision No. 339 of 1999, decided on 19th January, 2012. 

CONCLUSIONS 

(1) Writ petition is more narrower than revisional jurisdiction. 

(2) Formalities for substituted service are provided under Order V, Rule 20 of C.P.C. 

(3) Civil revision petition to be treated as writ petition in the circumstances of the case. 

SETTING ASIDE EX PARTE DECREE --- (Mode of service/limitation point) 

(a) Civil Procedure Code (V of 1908)--- 

---S. 115, O. IX, R. 13, O. V, R. 20---Constitution of Pakistan, 1973, Art. 199---Punjab Pre-

emption Act, 1913, S. 15---Setting aside ex parte decree for pre-emption---Mode of service-

--Trial Court accepted such application filed by defendant/respondent for setting aside 

impugned judgment/decree which determination was upheld by Appellate Court below---It 

was urged that appeal was not provided and at most revision was competent; when right of 

revision was available and even if it was not exhausted, then instant revision petition was 

not competent---Held: High Court converted revision petition into Constitutional petition---

Held: Petitioner was bound under law to show jurisdictional defect in judgments/orders 

passed by Courts below and to show that orders were result of excess of jurisdiction by 

Courts below---When defendant/respondent had challenged validity of ex parte proceedings 

against him and he made statement on oath before Court, then petitioner-plaintiff was bound 

under law to prove valid ex parte proceedings against defendant-applicant---Process server 

was required first to serve summons and if it was not possible, then to affix it on 

conspicuous part of residential house of respondent/person against whom summons had 

been issued and then publication could be ordered and further in accordance with 

publication, postal certification by publisher was also required but copy of newspaper had 

been sent to the addressee---Held: All said formalities had not been observed---There were 

concurrent findings of facts recorded by Courts below---Further held: Summons were not 

served upon defendant, therefore, filing of application for setting aside ex parte 

judgment/decree after a period of 5 years, three months and eighteen days could never be a 

bar---Writ petition dismissed.       (Paras 6,7) 

(b) Civil Procedure Code (V of 1908)--- 

---O. IX, R. 13---Setting aside ex parte decree---Limitation point---Held: Summons were 

not served upon defendant, therefore, filing of application for setting aside impugned ex 

parte judgment/decree after a period 5 years, 3 months and 18 days could never be a bar. 

(Para 6)  

[When in a pre-emption suit, summons were not served upon defendant/respondent in 

accordance with law, therefore, filing of application for setting aside ex parte decree after 

passage of 5 years was not barred. High Court dismissed writ petition]. 

For the Petitioner: Malik Muhammad Aslam Khan Dhukkar, Advocate. 

For the Respondent: Muhammad Naveed Farhan, Advocate. 

Date of hearing: 19th January, 2012. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, petitioner has challenged the 

judgment/order dated17.06.1999 passed by the District Judge, Rahimyar Khan, whereby 

appeal filed by the petitioner was dismissed and the order dated 28.02.1998 passed by the 

Civil Judge, Rahimyar Khan, whereby application filed by the respondent for the setting 

aside the ex parte judgment was accepted. 

2. Brief facts of the case are that petitioner- plaintiff filed a suit for pre-emption 

on 06.03.1989 against the respondent. After proceedings against the respondent-defendant 

ex parte, the suit was ex parte decreed vide judgment and decree dated 14.09.1989. The 

respondent on 01.03.1995 filed an application for setting aside the judgment/order and 

decree. The reply was called which was filed. The learned Trial Court after framing the 

issues, invited the parties to produce their evidence. Both the parties produced their 

respective evidence. The learned Trial Court vide order dated 28.02.1998 accepted the 

application and set aside the ex parte judgment and decree. Aggrieved by the said order, 

petitioner preferred an appeal which was dismissed through impugned order dated 

1.7.061999. Hence instant civil revision. 

3. At the very outset, learned counsel for the respondent has raised a 

preliminary objection that this revision petition is not competent and the appeal filed before 

the 1st Appellate Court was also not competent. Learned counsel states that when the 

application filed under Order 9, Rule 13 of the C.P.C. was accepted, appeal was  not 

provided and that at the most, revision was competent, therefore, appeal filed by the 

petitioner was incompetent and further when right of revision was available and even if it 

was not exhausted, then revision is not competent. 

4. Learned counsel for the petitioner admits that the right of appeal was not 

available against the order dated 28.02.1998 whereby ex parte judgment and decree was set 

aside. Learned counsel states that right of revision was available and appeal filed by the 

petitioner can be treated as revision and this revision even can be treated as a Constitutional 

petition under Article 199 of the Constitution. He prayed that it may be converted into writ 

petition. 

5. Keeping in view prayer of learned counsel for the petitioner, I am deciding 

this petition as Constitutional petition filed under Article 199 of the Constitution of Islamic 

Republic of Pakistan, therefore, petitioner is directed to pay the requisite Court-fee within a 

period of 30 days from today.  

6. Under the jurisdiction vested in this Court under Article 199 of the 

Constitution, petitioner is bound under the law to show the jurisdictional defect in the 

judgment/orders passed by the Courts below and to show that the orders are the result of 

excess of jurisdiction by the Courts below. When defendant-respondent has challenged the 

validity of ex parte proceedings against him and he made statement on oath before the 

Court, then petitioner-plaintiff was bound under the law to prove the valid ex parte 

proceedings against the defendant-applicant. Learned counsel for the respondent relied upon 

the case titled "Muhammad Asghar and others v. Qamar Din" (PLD 2005 Lahore 240) and 

stated that the petitioner-plaintiff was bound to produce the Process Server to prove the 

service of summons upon the defendant. Learned counsel for the respondent states that 

admittedly, Taj Muhammad, plaintiff-petitioner is CIerk of a Senior Advocate, therefore, he 

was able to procure the fictitious process of service against the respondent-defendant. Even I 
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have noticed that the formalities for substituted service provided under Order 5, Rule 20, 

C.P.C. have not been observed. There is no report regarding refusal of service by the 

defendant. In summons (Exh.A.6), Process Server has just reported that when he reached at 

the spot, defendant went away. It is not in his report that he met Kalu, defendant-respondent 

and he refused to accept the service and on the next date, there was order of  affixation of 

summon which is also substituted mode. The Process Server is required first to serve the 

summons and if it is not possible, then to affix it on the conspicuous part of the residential 

house of the person against home the summon has been issued and then publication can be 

ordered and further in accordance with the publication, postal certificate by the publisher is 

also required but copy of newspaper has been sent to the addressee. I have noticed that all 

these formalities have not been observed and there are concurrent findings of facts recorded 

by the Courts below. When on the factual side, both the Courts below came to the 

conclusion that summons were not served upon the defendant, therefore, filing of 

application for setting aside ex parte judgment and decree after a period of five years, three 

months and eighteen days, can never be a bar. I have already observed that scope of writ 

petition is more narrow than the revisional jurisdiction. 

7. Learned counsel for the petitioner absolutely failed to make out a case of 

interference by this Court while exercising jurisdiction under Article 199 of the Constitution 

of Islamic Republic of Pakistan as he failed to show any jurisdictional defect or excess of 

jurisdiction on the part of both the Courts below. 

 8. In this view of the matter, instant civil revision treated as writ petition, being 

devoid of any force stand dismissed. 

Petition dismissed. 

 

2012 LAW NOTES 940 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Ramzan and others 

Versus 

Elahi Bakhsh and others 

 

Civil Revision No. 323-D of 1999, decided on 6th March, 2012. 

CONCLUSION 

(1) Both the pleas of ―declaration of ownership‖ and ―declaration of adverse possession‖ 

are self-destructive, rendering the suit to be dismissed. 

DECLARATION OF TITLE --- (Time-barred) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Declaration of title---Limitation point---

Impugned mutations were for correction of share-holders of khata and according to record 

those had been attested in presence of parties to mutation---Validity---After 50 years 

plaintiffs-respondents could not be permitted to challenge validity of said mutation even 

without impleading legal heirs of one of parties in whose favour correction was made---

Further stand of plaintiffs-respondents was self-destructive---Plaintiffs claimed ownership of 

suit land on basis of inheritance and on the other hand they claimed adverse possession of 

suit property---Both those pleas were self-destructive---Defendants-petitioners had produced 
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copy of Record-of- Rights (Exh.) which showed their continuous ownership---No evidence 

had been produced to declare disputed mutations against facts or record---Appellate Court 

below fell in error while decreeing suit of plaintiffs-respondents---Impugned appellate 

judgment/decree was set aside by High Court and that of Trial Court stood restored---Civil 

revision petition allowed.        (Para 7) 

[Impugned mutation was challenged after 50 years and that too without impleading legal 

heirs. Appellate Court below had wrongly passed declaratory decree. High Court allowed 

civil revision]. 

For the Petitioners: Sardar Muhammad Hussain Khan, Advocate. 

For the Respondents: Malik Muhammad Sadiq Channar, Advocate and Mehr 

Muhammad Iqbal, A.A.G. with Bashir Ahmad, Naib Tehsildar. 

Date of hearing: 6th March, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the petitioners-defendants have 

challenged the judgment and decree dated 26.6.1999 passed by the learned Additional 

District Judge, Rahimyarkhan whereby the appeal filed by the respondents-plaintiffs was 

accepted and judgment and decree dated 16.6.1994 passed by the learned Civil Judge, 

Rahimyarkhan dismissing the suit was set aside. 

2. Brief facts of the case are that respondents- plaintiffs filed a suit for 

declaration on 3.12.1985 that they be declared owner of the suit land measuring 17 kanals 

and 6 Marlas on the basis of Jamanbandi for the year 1932-33 and further prayed that they 

be declared in possession and they have adverse possession on the land in dispute and also 

challenged Mutation Nos. 111 and 113 attested on 6.7.1935. The defendants appeared and 

contested the suit and stated that in the consolidation proceedings the suit property has been 

given to them. The learned Trial Court framed issues and invited the parties to produce their 

respective evidence. Both the parties produced their respective evidence. The learned Trial 

Court after hearing arguments vide judgment and decree dated 16.6.1994 dismissed the suit. 

An appeal was filed and the same was accepted by the first Appellate Court vide judgment 

and decree dated 26.6.1999, hence this civil revision.  

3. Learned counsel for the petitioners contends that Mutations No. 111 and 113 

attested on 6.7.1935 have been challenged, while the suit has been filed in the year 1985 

after 50 years of the attestation of the mutation. Therefore, states that the suit was time-

barred and further states that there is no evidence that these mutations are against the law or 

record. Further that even it has not been denied that at the time of attestation of these 

mutations the parties appeared before the Revenue Officer. Further that the original parties 

to the mutations remained alive for a long period and have not challenged the mutations and 

their successors have no right to challenge the mutations. Further that even the matter was 

contested during the consolidation proceedings and after failing from the consolidation 

hierarchy, the plaintiffs-respondents filed this suit. Further stated that the stand taken by the 

plaintiffs-respondents for declaration of title as well as for declaration on the basis of 

adverse possession are self-destructive, therefore, states that the judgment and decree passed 

by the first Appellate Court be set aside and instant civil revision be accepted. 

4. On the other hand, learned counsel for the respondents-plaintiffs states that 

mutations were wrongly attested by the revenue hierarchy and after a long period these were 
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incorporated in the revenue record in the year 1950. States that this is sufficient to conceive 

that these mutations are fictitious as after attestation of 15 years these were incorporated in 

the revenue record and prays for the dismissal of the revision petition. 

5. I have heard the arguments of the learned counsel for the parties and have 

perused the entire record with their able assistance.  

6. I have noticed that the legal heirs of Mangoo son of Sawan one of the 

transferee of Mutation No. 113 have not been made party to the suit. When confronted to the 

learned counsel for the respondents how the suit was competent against the Mutation No. 

113 attested on 6.5.1935 without impleading the legal heirs of Mangoo son of Sawan as 

party, learned counsel states that as the plaintiffs have challenged the validity of the 

mutation, therefore, it was not necessary to implead the legal heirs of said Mangoo son of 

Sawan as party in the suit. I am afraid that the reason advanced by the learned counsel for 

the respondents is alien to law. Further I have observed that suit was filed by Elahi Bakhsh 

son of Khuda Bakhsh and Nahal son of Khuda Bakhsh but during the pendency of the suit 

on 9.9.1986 Nahal withdrew from the suit.  

7. So far as the attestation of Mutations Nos. 111 and 113 attested on 6.5.1935 

are concerned, I have noticed that these mutations were for correction of the share-holders of 

the khata and according to the record these have been attested in the presence of the parties 

to the mutations. After 50 years plaintiffs cannot be permitted to challenge the validity of 

these mutations even without impleading the legal heirs of one of the parties in whose 

favour the correction was made and further the stand of the plaintiffs-respondents is self-

destructive. They claimed the ownership of the suit land on the basis of inheritance received 

by their predecessors and on the other hand, they claimed adverse possession of the suit 

property. I have considered view that both these pleas are self-destructive. The defendants 

petitioners have produced the copy of record of register in series from Ex.D-8 to Ex.D-20 

which shows their continuous ownership. Even I have noticed that no evidence has been 

produced to declare these mutations against the facts or record but learned first Appellate 

Court fell in error while setting aside these mutations. In this view of the matter the 

judgment passed by the first Appellate Court is against the rights of the petitioners and is 

result of mis-reading and non-reading of available evidence produced by the petitioners-

defendants. 

In the light of what has been discussed above, I allowed this civil revision and set-

aside the judgment and decree passed by the first Appellate Court. Resultantly, the judgment 

and decree of the Trial Court stands restored and suit stands dismissed.  Civil revision 

petition allowed. 
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2012 LAW NOTES 944 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Altaf Bibi, etc. 

Versus 

Deputy Registrar, Cooperative, etc. 

 

Regular Second Appeal No. 5 of 1996, decided on 28th February, 2012. 

CONCLUSIONS 

(1) Nikahnama being a public document is admissible in evidence and its endorsement 

when it is registered, have presumption of correctness. 

(2) A delegate cannot further delegate powers. 

(3) For application of principle of res judicata, it is necessary that an issue be framed 

and parties be given opportunity to substantiate their version through evidence.  

(a) Principle of res judicata, application of--- 

---It is necessary that an issue be framed and parties be given opportunity to substantiate 

their version through evidence.  (Para 8) 

(b) Civil Procedure Code (V of 1908)--- 

---Ss. 100, 11---Specific Relief Act, 1877, S. 42---Suit for declaration---Regular Second 

Appeal---Plea of res judicata---Held: For application of principle of res judicata, it is 

necessary that an issue be framed and parties be given opportunity to substantiate their 

version through the evidence---Though in pleading it had been admitted by appellants that 

suit was filed which was dismissed---But for safe administration of justice principle of res 

judicata could not be applied in instant case---If respondent was conscious about application 

of principle of res judicata, he was bound under law to move for same and after placing 

certified copies on record and after due notice to other side, the Court was competent to 

apply principle of res judicata---In these circumstances, High Court was not competent to 

apply principle of res judicata in instant case.     (Para 8) 

(c) Delegate--- 

---A delegate cannot further delegate power---Principle of law.   (Para 6) 

(d) Nikahnama--- 

---Evidentiary value---Held: Nikahnama being a public document is admissible in evidence 

and its endorsement when it is registered, have presumption of correctness. (Para 6) 

DECLARATION OF OWNERSHIP --- (Property in lieu of dower) 

(e) Civil procedure Code (V of 1908)--- 

---S. 100---Specific Relief Act, 1877, S. 42---W.P. Land Revenue Act, 1967---Cooperative 

Societies and Cooperative Banks (Repayment of Loans) Order, 1972 (MLR No. 241), S. 3---

W.P. Cooperative Societies and Cooperative Banks (Repayment of Loans) Ordinance, 1966, 

S. 7---Dispute with regard to house in lieu of dower---Suit for declaration of title---Claim of 

plaintiff was that house in dispute was transferred in her favour at time of Nikah in lieu of 

dower by her late father-in-law which was never mortgaged with defendants/Cooperative 

Societies for repayment of alleged loan---Issues---Trial Court decreed suit, however, First 

Appellate Court while reversing such determination, dismissed suit---Regular Second 

Appeal---Nikahnama---Appreciation of evidence---Validity---Case of appellant/plaintiff 

rested on Nikahnama (Exp.)---Respondents/defendants had challenged effect of document in 



 

 

(324) 

 

question but had not challenged existence of said document and its endorsement also---Said 

Nikahnama being a public document is admissible in evidence and its endorsement when it 

is registered, have presumption of correctness---If any property in lieu of dower was 

transferred in favour of lady, no separate document was required for transfer of property in 

lieu of dower---There was no charge at time of registration of Nikahnama over suit house 

mentioned in the Nikahnama as dower---It was held suit was not owned by named father-in-

law of plaintiff at the time when proceedings for attachment and auction were conducted by 

defendants/respondents---It is settled a delegate cannot further delegate powers, therefore, if 

any powers exercised by the Assistant Registrar delegated by the delegate of Registrar were 

without lawful authority---Property owned by plaintiff/appellant was shown to have been 

attached and auctioned---It was also not on record that any amount of loan was determined 

in accordance with their own rules by respondents and no Arbitration proceedings or Award 

had been made against Defaulter Cooperative Society---Even before a settled date, further 

notice and orders were even prior to that date and no publication was issued in newspaper 

etc.---Even otherwise, contentions of respondents before High Court were absolutely in 

contradiction with record---Impugned appellate judgment/decree was set aside and that of 

Trial Court was restored---R.S.A. allowed.     (Paras 6,7,8,9,10) 

Ref. 1996 CLC 1382. 

Key Terms:- Nikahnama. 

[According to entry in the Nikahnama, house in question was given by father-in-law to the 

plaintiff/appellant in lieu of dower. Subsequently, Cooperative Society initiated process of 

attachment and auction for recovery of loan amount as outstanding against father-in-law of 

the plaintiffs. First Appellate Court had dismissed suit for declaration filed by appellant. 

Said house was not owned by the said father-in-law at the time when process of attachment 

and auction was initiated. Moreover, existence of document of Nikahnama and its 

endorsements were not challenged. R.S.A. was allowed by High Court and suit stood 

decreed]. 

For the Appellants: Aejaz Ahmad Ansari, Advocate. 

For the Respondents: Muhammad Tayyib Zamir Khan, Advocate. 

Mehr Muhammad Iqbal, Assistant Advocate General. 

Date of hearing: 28th February, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this regular second appeal, the judgment and decree 

dated 09.05.1996 passed by the Addl. District Judge, Bahawalpur have been challenged, 

whereby the appeal filed by the respondents-defendants was accepted and judgment and 

decree dated 27.10.1994 passed by the Senior Civil Judge, Bahawalpur, decreeing the suit 

filed by the plaintiff/appellant No. 1 was set aside. 

2. Briefly, the facts as leading to this appeal are that appellant No. 1/plaintiff on 

28.04.1972 filed a suit for declaration praying therein that she is owner of house No. 48-A 

fully described in the head note of plaint, which was never mortgaged with defendants Nos. 

5 to 11 for repayment of loan by respondent No. 3 and further that its attachment and alleged 

auction is absolutely illegal and has no effect against the rights of plaintiff. The claim of 

plaintiff-appellant is that suit house was transferred in her favour at the time of Nikah 

solemnized on 18.11.1968 in lieu of dower by her father-in-law, namely, Haji Muhammad-
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ud-Din Bashir, the possession of house was delivered to her and since that day she is in 

possession of the same. 

The defendants Nos. 2 to 4 filed written statement and contested the suit, whereas 

defendant No. 5 (Haji Muhammad-ud-Din Bashir) filed consenting written statement and 

after his death his legal heirs also filed consenting written statement. The Trial Court from 

the divergent pleadings of the parties framed issues and invited the contesting parties to 

produce their respective evidence. The contesting parties adduced their oral as well as 

documentary evidence in support of their contentions. After the close of trial, vide judgment 

and decree dated 27.10.1994 suit was decreed by the Trial Court. Feeling aggrieved thereby, 

an appeal was preferred by the contesting defendants before the first Appellate Court, which 

was accepted on 09.05.1996. Hence, this regular second appeal. 

3. Learned counsel for the appellants states that before going into the facts of 

case, it is necessary that it be brought on record that Haji Muhammad-ud-Din Bashir died 

during the pendency of suit, therefore, his legal heirs also became party as defendants in the 

suit, whereas Hafiz Muhammad Siddique Tahir (husband of plaintiff) was also made party 

as defendant and during the pendency of appeal, said Hafiz Muhammad Siddique Tahir also 

died, therefore, C.M. No. 291-2008 was filed which was allowed and Mst. Altaf Bibi 

(plaintiff-appellant) became legal heir of said Hafiz Muhammad Siddique Tahir being his 

widow. Another C.M. No. 292-2008 was filed for transposition of legal heir of Haji 

Muhammad-ud-Din Bashir as appellants in this appeal which was allowed on 24.03.2009. 

While relying upon "PLD 1992 Supreme Court 590 (Central Government of 

Pakistan and others v. Suleman Khan and others), PLD 2002 Supreme Court 1111 (Rauf B. 

Kadri v. State Bank of Pakistan) & PLD 2003 Lahore 544 (Ghulam Nabi and others v. 

Abdullah Khan and others)" states that the law permits for transposition of a party and the 

person permitted to be transposed as appellant, will be presumed that at the time of filing of 

suit he was also the plaintiff before the Trial Court. With regard to this contention and 

position, learned counsel for the respondents has not objected to the transposition of 

respondents as appellants but stated that as the father of these transposed respondents filed 

another suit wherein he has challenged all the proceedings with regard to the attachment and 

auction of suit property conducted by the respondents and that suit was dismissed on 

27.10.1994 by the Trial Court, therefore, principle of res judicata is applicable to the facts of 

this case. Learned counsel has though provided a certified copy of judgment and decree 

dated 27.10.1994 before this Court but it is not the part of record.  

Learned counsel for the appellants states that the necessary facts for determination of 

this appeal are that Muhammad-ud-Din Bashir was member of Cooperative Society and he 

offered his property for mortgage for surety for repayment of loan of Society and also got 

two properties mortgaged with the Cooperative Bank. The properties are 41-kanals of 

agricultural land situated in Mouza Khano Wali which was mortgaged on 18.07.1953 and a 

house situated in Mohallah Kajjal Pura, Bahawalpur mortgaged on 15.12.1953. Learned 

counsel states that some amount of loan was outstanding against the Cooperative Society 

and respondents illegally started the process of attachment of suit house in lieu of 

outstanding loan against the Cooperative Textile Industries Ltd., Bahawalpur; that there is a 

report (Ex.D-3) by some Sub-Inspector dated 08.03.1972 stating therein as Muhammad-ud-

Din Bashir is running Mill as a Contractor, who has taken said Mill from the Cooperative 

Society on contract, therefore, he is bound to pay outstanding amount of loan amounting to 
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Rs. 22127/-; that the Inspector has also on the same date agreed with the report and further 

that Assistant Registrar also agreed with the report which is Ex.D-3/A on the back side of 

Ex.D-3; that it was ordered by the Assistant Registrar, Cooperative Society, Bahawalpur that 

for attachment of property warrant of attachment be issued for 05.04.1972, there is a notice 

(Ex.D-4) for attachment and action of property by Gull Muhammad, Assistant Registrar, 

Cooperative Society and further states that even the warrant of attachment was issued on 

25.03.1972; learned counsel further states that the Assistant Registrar, issuing authority, 

illegally mentioned in this warrant of attachment the suit property which was never 

mortgaged with the Bank; further that even the publication through beat of drum was also, 

according to record, made on  28.03.1972 which is evident from Ex.D-6 and Ex.D-7 with 

regard to the information of general public for auction of suit property which is dated 

01.04.1972 and endorsement of Assistant Registrar on 03.04.1972 is also available on this 

document. While referring Ex.D-8 which is a copy of auction sheet learned counsel states 

that it is visible from the proceedings of this auction that one Malik Abdul Aziz participated 

who was admittedly a counsel for Cooperative Bank and Abbasia Bank Bahawalpur, was 

declared successful bidder and sale certificate was also issued in its favour which is Ex.D-9. 

It has been further contended that suit property was admittedly never mortgaged with the 

Bank for the satisfaction of loan; that suit property is owned by the plaintiff/appellant No. 1 

as it was transferred in her favour in lieu of dower at the time of marriage solemnized on 

18.11.1968 the certified copy of Nikah-Nama is available as Ex.P-1; that the properties 

mortgaged with the Bank were never put to auction or attached and dishonestly the property 

owned by the plaintiff was attached and that too without observing the formalities. Learned 

counsel has submitted that even without commencing the Award of amount due against the 

loanees, recovery proceedings had been started which were absolutely against the law and 

further states that as recovery of amount was in terms of arrears of land revenue, therefore, 

all the provisions relating to land revenue in accordance with West Pakistan Land Revenue 

Act (XVII of 1967) were applicable and without observing all the formalities, the 

proceedings of attachment and auction are illegal; further that the Assistant Registrar was 

not competent to conduct all these proceedings; that under the law Registrar is competent to 

conduct all the proceedings with regard to recovery of loan and he has transferred his power 

to the Deputy Registrar and said Deputy Registrar is not competent to further delegate his 

powers, therefore, learned counsel has prayed that the judgment and decree passed by the 

first Appellate Court be set aside and that of the Trial Court be restored and suit be decreed 

with costs. 

4. On the other hand, learned counsel for the respondents-defendants states that 

admittedly Haji Muhammad-ud-Din Bashir was the original owner of suit property and he 

was a member of Cooperative Society. Learned counsel states that though according to 

Ex.P-1, certified copy of Nikah-Nama, the property has been transferred in favour of 

plaintiff but the owner has not been cited as a witness or he has not signed this document. 

Further states that the loan was secured being member of Cooperative Society, therefore, 

case of the respondents is that as a member of Cooperative Society and also as Cashier 

Muhammad-ud-Din Bashir was bound to repay the loan.  

Learned counsel further states that plaintiff has no right to challenge the proceedings 

of auction and also referred to Para 6 of the Cooperative Societies and Cooperative Banks 

(Repayment of Loans) Order, 1972 (Martial Law Order No. 241) and states that any 



 

 

(327) 

 

property of member of Cooperative Society can be sold out and that in accordance with 

Section 3 of the Order ibid and in accordance with Section 7 of the West Pakistan 

Cooperative Societies and Cooperative Banks (Repayment of Loans) Ordinance, 1966, 

though (Section 7 has been mentioned as 47 but learned counsel for the parties state that it is 

actually Section 7 of said Ordinance, 1966) which is with regard to securing and repayment 

of loan, the provision of West Pakistan Land Revenue Act (XVII of 1967) was not 

applicable. It has also been contended that when Trial Court has asked the plaintiff to pay 

outstanding amount and also in Para 20 of appeal, the appellant/plaintiff has admitted that 

she is ready to pay the outstanding amount of loan, therefore, legality of outstanding loan 

cannot be challenged. 

5. I have heard the learned counsel for the parties at full length and also gone 

through the record with their able assistance. 

6. The case of appellant/plaintiff with regard to Nikah-Nama (Ex.P-1) is 

concerned. There is certified copy of this document which was proved by P.W-1, who 

brought original record of said Nikah-Nama from the office of Municipal Committee. The 

respondents have challenged the effect of this document but have not challenged the 

existence of this document and its endorsement whereof also. In response of the objection  

of learned counsel for the respondents that it is not signed by the owner who had allegedly 

transferred the property in favour of plaintiff in lieu of dower and on the basis of which the 

plaintiff cannot challenge the ownership, I am of the view that this Nikah-Nama being a 

public document is admissible in evidence and its endorsement when it is registered, have 

presumptions of correctness and if any property in lieu of dower is transferred in favour of 

lady, no separate document is required for transfer of property in lieu of dower. In case in 

hand, the parties to Nikah-Nama admit transfer of property in lieu of dower at the time of 

Nikah and even in his written statement Haji Muhammad-ud-Din Bashir (defendant) also 

admitted the transfer of property in favour of his daughter-in-law i.e. plaintiff. Admittedly 

there was no charge at the time of registration of Nikah-Nama over the suit house mentioned 

therein as dower, therefore, in my view the suit house was not owned by Haji Muhammad-

ud-Din Bashir at the time when proceedings for attachment and auction were conducted by 

the defendants/respondents. 

Further, the objection of learned counsel for the appellants that powers of Registrar 

delegated to a person cannot be further delegated because it is settled a Delegate cannot 

further delegate powers, therefore, if any powers exercised by the Assistant Registrar 

delegated by the Delegate of Registrar are without lawful authority. The argument of learned 

counsel for the appellants that respondents were bound under the law to recover the arrears 

of land revenue in accordance with the provision of West Pakistan Land Revenue Act (XVII 

of 1967) dealing with the recovery of amount as arrears of land revenue. Admittedly, the 

provisions of West Pakistan Land Revenue Act (XVII of 1967) have not been complied 

with. It is visible from the proceedings (Ex.D-3) that even before a settled date, further 

notice and orders are even prior to that date and no publication was issued in the newspaper 

etc. The contention of learned counsel for the respondents that provisions of West Pakistan 

Land Revenue Act (XVII of 1967) were not applicable, is not in accordance with law as the 

law relating to recovery of amount as arrears of land revenue cannot be ignored and no law 

ignoring the provisions relating to recovery of land revenue mentioned in the West Pakistan 

Land Revenue Act (XVII of 1967) has been referred. In this context, reliance can be placed 
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upon "1996 CLC 1382 Lahore (Hakim Hafiz Muhammad Ghaus v. Province of Punjab)", 

Para No. 9 of the judgment is reproduced for ready reference as under:--- 

"9. Now it is obvious that no mode of sale and attachment has been provided in M.L.O. 

241 or in Ordinance XIV of 1966. The attachment and sale shall, therefore, be carried out 

under the provisions of Ordinance XIV of 1966 read with Section 59(2) of the Cooperative 

Societies Act, 1925. According to section 891) of Ordinance XIV the recovery of any amount 

shall be made according to the laws and the rules for the time being enforced for the 

recovery as arrears of land revenue. This shows that the Department was bound to take 

recourse to the relevant provisions of Land Revenue Act for the recovery of the outstanding 

loans and it is equally clear that the department was very well cognizant of this fact because 

invariably the forms prescribed under the relevant provisions of Land Revenue Act were 

used for the issuance of proclamations etc." 

7. The most of the emphasis of learned counsel for the respondents was on Para 

6 of the Cooperative Societies and Cooperative Banks (Repayment of Loans) Order, 1972 

(Martial Law Order No. 241) contending that even the Assistant Registrar was competent to 

attach and auction the property even which was not mortgaged with the Bank. I am afraid 

that this contention of learned counsel for the respondents is not in accordance with law, as 

the disbursement date of loan is not available on record. It is somewhere in the year 1953. 

The law referred to by learned counsel came into existence in the year 1972 and it cannot be 

given retrospective effect and even long before 1972 the suit house was transferred in favour 

of plaintiff-appellant No. 1. Further, when there were to properties mortgaged with the 

Bank, what the necessity arisen that the mortgaged properties were not attached and 

auctioned. The property owned by the plaintiff/appellant was shown to have been attached 

and auctioned. Therefore, in this case the provisions of Para 6 of the Cooperative Societies 

and Cooperative Banks (Repayment of Loans) Order, 1972 (Martial Law Order No. 241) 

were not applicable. It is also not on the record that any amount of loan was determined in 

accordance with their own rules by the respondents and no Arbitration proceedings or 

Awards has been made against the defaulter Cooperative Society.  

8. So far as, the contention of learned counsel for the respondents with regard to 

the application of principle of res judicata is concerned. I am clear in my mind that for 

application of principle of res judicata, it is necessary that an issue be framed and parties be 

given opportunity to substantiate their version through the evidence. Though in the 

pleadings it has been admitted by the appellants that suit was filed which was dismissed but 

for the safe administration of justice the principle of res judicata cannot be applied in this 

case if the respondent was conscious about the application of principle of res judicata. He 

was bound under the law to move for the same and after placing certified copies on the 

record and after due notice to other side the Court was competent to apply the principle of 

res judicata, therefore, in these circumstances this Court is not competent to apply the 

principle of res judicata in this case. Thus, this contention of learned counsel for the 

respondents has no substance. 

9. Moreover, when confronted to learned counsel for the respondents that all the 

proceedings for recovery of loan by the officials of respondents have been conducted on the 

basis that Muhammad-ud-Din Bashir took the Textile Mill on contract on the basis of which 

he was bound to pay the loan amount. Learned counsel replies that now case of the 

respondents is not on the basis of use of that Mill as a Contractor the recovery has been 
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effected against Muhammad-ud-Din Bashir but as a member of Cooperative Society and 

Cashier of Society the recovery had been made. The contentions of learned counsel for the 

respondents before this Court during the course of arguments are absolutely in contradiction 

with the record prepared by the respondents for attachment and auction of suit property. The 

case of respondents was that amount was due from Muhammad-ud-Din Bashir as he had 

used the Mill as a Contractor, whereas the contention of learned counsel that the recovery 

was due from Muhammad-ud-Din Bashir as he was member of the Cooperative Society, 

which are even self-contradictory and fatal to the case of respondents. 

 10. The crux of above discussion is that I have left no option but to allow this 

appeal, set aside the impugned judgment and decree dated 09.05.1996 passed by the Addl. 

District Judge, Bahawalpur and restore that of the Trial Court. The suit shall stand decreed 

with costs throughout.        R.S.A. allowed 

 

2012 LAW NOTES 959 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Nawaz 

Versus 

Muhammad Yar, etc. 

 

Civil Revision No. 114-D of 1999, decided on 6th March, 2012. 

CONCLUSION 

(1) Unilateral agreement to sell is not stricto senso agreement in the eyes of law. 

(a) Specific performance of contract--- 

---The plaintiff is bound under the law to prove his agreement without any shadow of doubt 

and must prove that the defendant-vendee is the owner of the suit property---Burden of 

proof.           (Para 6) 

 SPECIFIC PERFORMANCE --- (Unilateral agreement) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 27(b)---Specific performance suit---Unilateral 

agreement to sell---Issues---Appellate Court below while upsetting determination of Trial 

Court, dismissed suit---Appreciation of evidence---Validity---There was no specification of 

property in alleged agreement to sell---There was no signature of plaintiff/purchaser upon 

alleged agreement to sell---Unilateral agreement is not stricto senso agreement in the eyes of 

laws---Plaintiff was bound under law to prove his agreement without any shadow of doubt 

and must prove that defendant-vendor is owner of suit property---For proving an agreement 

to sell on specific date the stamp vendor and petition writer were important witnesses to 

prove that on such and such date alleged agreement came into existence---Both the said 

witnesses were missing in instant case---On the other hand defendant/subsequent vendee had 

proved his mutation in his favour of suit property--Civil revision petition dismissed. (Para 6) 

[Specific performance suit based on unilateral agreement to sell was rightly dismissed. High 

Court dismissed civil revision]. 

For the Petitioner: Ch. Muhammad Ijaz Arshad, Advocate. 

For the Respondent: Mrs. Samina Qureshi, Advocate. 

Date of hearing: 6th March, 2012. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. Through this civil revision the petitioner has challenged the 

judgment and decree dated 1.2.1999 passed by the learned Additional District Judge, 

Hasilpur whereby an appeal filed by the respondents was accepted and the judgment and 

decree dated 25.11.1997 passed by the learned Civil Judge, Hasilpur decreeing the suit of 

the plaintiff-petitioner was set aside. 

2. Brief facts of the case are that the petitioner plaintiff filed a suit for specific 

performance on 23.12.1991 on the basis of agreement to sell dated 9.4.1991 and afterward 

plaint was amended in the year 1995 and prayer for possession was also added. Defendant 

No. 2 transferee of the land contested the suit. Original owner defendant No. 1 was 

proceeded against ex parte. Out of the divergent pleadings of the parties various issues were 

framed by the learned Trial Court and parties were invited to produce their respective 

evidence. The learned Trial Court after recording evidence of both the parties vide judgment 

and decree dated 25.11.1997 decreed the suit of the plaintiff-petitioner. Defendant No. 2 

filed an appeal which was accepted by the first Appellate Court vide  judgment and decree 

dated 1.2.1999, hence this civil revision. 

3. Learned counsel for the petitioner contends that the judgment passed by the 

learned Trial Court is supported by oral as well as documentary evidence produced by the 

petitioner but the judgment of the learned first Appellate Court is based upon mis-reading 

and non-reading of the material evidence placed on the record which resulted into 

miscarriage of justice. The petitioner proved his case by sound oral as well as documentary 

evidence and there is no independent rebuttal from the side of the defendant. He prays for 

acceptance of the revision. 

4. On the other hand, learned counsel for defendant No. 2-respondent contends 

that the suit property has been transferred in his favour through Mutation No. 1285 attested 

on 18.12.1991 and further stated that before attestation of mutation he was having an 

agreement to sell dated 4.2.1991. He further states that Ex.P-1 is fictitious and forged 

document. His scribe has not been produced and further that the witnesses of the plaintiff 

have admitted the possession of defendant No. 2 over the suit land and further stated that it 

is admitted that the father of the plaintiff-petitioner was tenant over the suit land and 

possession was taken from him through the decree of the Court. 

5. I have heard the arguments of the learned counsel for the parties and have 

perused the entire record with their able assistance. 

6. I have noticed that there is no specification or the property mentioned in the 

alleged agreement to sell Ex.P-1. Further no record of rights or any other documents 

showing the ownership of defendant No. 1 of the suit property has been produced by the 

plaintiff. There are no signatures of the plaintiff upon the alleged agreement to sell Ex.P-1. 

Even the scribe of the alleged agreement has not been produced. For specific performance of 

the contract, the plaintiff is bound under the law to prove his agreement without any shadow 

of doubt and must prove that the defendant-vendor is the owner of the suit property. In a suit 

for specific performance if a person comes to the Court and prays that the decree be granted 

on the basis of an agreement arrived at between the parties i.e. plaintiff and the defendant 

the owner of the property, therefore, this relief has been called the discretionary relief till the 

time the plaintiff is not able to prove his agreement in accordance with law but no Court can 

grant decree for specific performance as a right to the petitioner. For proving an agreement 



 

 

(331) 

 

to sell on specific date the stamp vendor and petition writer are important witnesses to prove 

that on such and such date the alleged agreement came into existence. Both these witnesses 

are missing in this case. Further PW.2 has not stated in his statement that the vendor signed 

the agreement in his presence; therefore his statement is not helpful for plaintiff. 

Furthermore the specification of the property is not proper in the agreement. Even no Khata 

number has been mentioned and there is no reference of Jamanbandi, without which the 

property cannot be identified and furthermore the plaintiff has not even produced before the 

Court the copy of Register Haqdaranzamin or Jamanbandi, to prove the ownership of vendor 

though defendant No. 2 has produced Jamanbandi but the plaintiff could not take benefit of 

that document. The other defect in the agreement is that in stricto senso it is not an 

agreement because it is not singed by the petitioner-plaintiff. I am clear in my mind that 

unilateral agreement is not stricto senso agreement in the eyes of law. It can be termed as an 

undertaking only when the plaintiff has not signed this alleged agreement Ex.P-1, then he is 

not bound by any alleged agreement, therefore, the alleged agreement signed by one party is 

not enforceable under the law. On the other hand, defendant No. 2 has proved his mutation 

in his favour of the suit property. 

In the light of what has been discussed above, this civil revision having no merit is 

dismissed with costs throughout. Resultantly, the judgment and decree dated 1.2.1999 

passed by the first Appellate Court dismissing the suit is upheld. 

Civil revision petition dismissed. 

 

2012 LAW NOTES 967 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mehdi Hassan 

Versus 

Manzoor Ahmad and another 

 

Civil Revision No. 132 of 2001, decided on 6th March, 2012. 

CHARGE OVER PROPERTY --- (Issue of jurisdiction) 

Civil Procedure Code (V of 1908)--- 

---S. 115, O. VII, R. 10---Specific Relief Act, 1877, S. 54---Banking Companies (Recovery 

of Loans) Act, 1997, S. 7(4)---Cooperative Societies Act, 1925, S. 70-A---Charge over 

property due to loan---Suit for permanent injunction---Plaintiff-petitioner claimed a decree 

on basis of adverse possession---Issue of jurisdiction---Courts below returned plaint holding 

that Civil Court had no jurisdiction to entertain said matter and Banking Court was having 

exclusive jurisdiction---Validity---Impugned orders passed by Courts below were in 

accordance with law---Civil revision petition dismissed.    (Para 4) 

[Charge of suit property on account of loan/Banking Court had exclusive jurisdiction. Court 

below had rightly returned plaint in suit for permanent injunction]. 

 

For the Petitioner: Ch. Manzoor Ahmad, Advocate. 

For the Respondent No. 2: Zamir Ahmad Khan, Advocate. 

Date of hearing: 6th March, 2012. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the petitioner has challenged the 

judgment dated 06.06.2000 passed by the Addl. District Judge, Hasilpur, whereby the appeal 

filed by the petitioner was dismissed and the order dated 14.06.1999 passed by the Civil 

Judge 1st Class, Hasilpur, whereby the plaint was returned to the petitioner-plaintiff U/O. 

VII, Rule 10 of the C.P.C. for presenting the same before the appropriate forum.  

2. Briefly, the facts as leading to this civil revision are that petitioner-plaintiff 

on 17.01.1974 filed a suit for permanent injunction claiming a decree on the basis of adverse 

possession over the suit land against Manzoor Ahmad. On the basis of compromise suit was 

decreed on 16.11.1976. On 23.12.1985 the Punjab Provincial Co-operative Bank filed an 

application under Section 12(2) of the C.P.C. against above-said judgment and decree 

procured on the basis of compromise. This application was accepted vide order dated 

02.02.1998 and plaintiff was directed to implead the applicant as defendant in the suit. The 

petitioner-plaintiff filed an appeal before the first Appellate Court, which was dismissed on 

21.07.1998. After impleading the Punjab Provincial Co-operative Bank as defendant, plaint 

was presented before the Trial Court. The newly added defendant filed an application that 

Civil Court has no jurisdiction in accordance with bar contained under Section 70-A of the 

Co-operative Societies Act, 1925 and under Section 7(4) of the Banking Companies 

(Recovery of Loans) Act, 1997, to entertain and try the suit. Vide order dated 14.06.1999 the 

Trial Court returned the plaint to petitioner-plaintiff U/O. VII, Rule 10 of the C.P.C. for 

presenting the same before proper forum and also observed that the Banking Court is having 

exclusive jurisdiction in this matter and further under Section 70-A of the Co-operative 

Societies Act, 1925, Civil Court has no jurisdiction to entertain this matter. An appeal was 

preferred by the petitioner-plaintiff before the first Appellate Court, which was dismissed on 

06.06.2000. Hence, this civil revision. 

3. I have heard the learned counsel for the parties at full length and perused the 

record minutely. 

4. Learned counsel for the petitioner failed to make out a case for interference 

by this Court while exercising jurisdiction under Section 115 of the C.P.C., as in the matter 

in issue, exclusive jurisdiction has been given to the authorities mentioned under Section 70-

A of the Co-operative Societies Act, 1925 and the jurisdiction of Civil Court has been 

debarred. 

So far as, the charge over the property due to loan is concerned. Under Section 7(4) 

of the Banking Companies (Recovery of Loans) Act, 1997, Banking Court has jurisdiction. 

Therefore, orders passed by the Courts below are in accordance with law. In this view of the 

matter, the impugned orders passed by the Courts below are in accordance with law and no 

exception can be taken in these orders. Resultantly, this civil revision having no force is 

dismissed.   Civil revision petition dismissed. 
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2012 LAW NOTES 977 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Ahmad Bakhsh, etc. 

Versus 

Ghulam Nazik, etc. 

 

Civil Revision No. 204 of 1997, decided on 12th March, 2012. 

CONCLUSION 

(1) A declaratory decree can declare a pre-existing right but it cannot create a new right. 

(a) Civil Procedure Code (V of 1908)--- 

---S. 115---Concurrent findings of facts---Exercise power of revisional Court---Scope---At 

revisional stage when there are concurrent findings of facts recorded by two Courts below, 

ordinarily scrutiny of evidence is not the requirement of law---In exceptional case this 

exercise can be done.         (Para 6) 

(b) Declaratory decree--- 

---A declaratory decree can declare a pre-existing right but it cannot create a new right. 

(Para 9) 

DECLARATION --- (Mutation) 

(c) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Suit for declaration---Ownership/inheritance---

Claim was based on mutation in question---It was pleaded that after ―Bandobast‖ name of 

predecessor of plaintiff/petitioner was removed from ―Khana Malkiat‖ inadvertently and 

they be declared owner of property to extent of respective claims---Pleadings---Point of 

limitation and ownership claim---Issues---Courts below dismissed suit---Concurrent findings 

of facts---Appreciation of evidence---Validity---Said PW in examination-in-chief had not 

substantiated case of plaintiffs pleaded in plaint---Documentary evidence produced by 

plaintiffs had not been connected with assertions made in plaint even with regard to 

limitation---Plaintiffs were bound under law to prove the case pleaded by them---Not an iota 

of evidence in shape of oral evidence or documentary evidence produced by petitioners-

plaintiffs matched with pleadings of plaintiffs---Plaintiffs were bound under law to prove 

that said deceased was original owner of property in question---Plaintiffs had not even 

pleaded that how much property was owned by the deceased and how much property was 

inherited by 3 sons and how in the ‗Bandobast‘ name of alleged predecessors of plaintiff 

was removed---All those things were missing in evidence of plaintiffs---There were 

concurrent findings of facts in the recorded by two Courts below---In instant case, 

petitioners failed to establish their pre-existing rights, therefore, their suit was rightly 

dismissed---Civil revision petition dismissed.   (Paras 6,7,8,9,10) 

Key Terms:- Declaratory decree. 

[Declaration suit was based on mutation. Petitioner/plaintiff had failed to establish a pre-

existing right in property in question. Courts below had rightly dismissed suit. Civil revision 

was dismissed]. 

For the Petitioners: Ch. Muhammad Shafi Meo, Advocate. 

For the Respondents: Khadim Hussain Khaskheli, Advocate. 

Date of hearing: 12th March, 2012. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioners have impugned 

the judgment and decree dated 16.01.1997 passed by the Addl. District Judge, Rahim Yar 

Khan, whereby the appeal filed by the petitioners was dismissed, and the judgment and 

decree dated 16.03.1988 passed by the Civil Judge 1st Class, Rahim Yar Khan, whereby the 

suit for declaration filed by the petitioners was dismissed. 

2. Briefly, the facts as leading to this civil revision are that the petitioners-

plaintiffs filed a suit for declaration on 15.02.1979 alleging therein that they are owner of 

suit property on the basis of Mutation No. 452 attested on 22.02.1920. The case as narrated 

by the petitioners-plaintiffs is that their grand-predecessor, namely, Khair Muhammad was 

having 3 sons, namely, Peer Bakhsh (predecessor of defendants), Khan Muhammad and 

Azeem Bakhsh (predecessors of plaintiffs). On the death of said Khair Muhammad, his 3 

sons inherited him but inadvertently whole of the property of Khair Muhammad devolved 

upon Peer Bakhsh in the revenue papers. On coming to know, on the move of predecessor of 

plaintiffs, a Mutation No. 452 for correction of record was entered and was attested on 

22.02.1920. The plaintiffs stated that since then they are in possession of the suit property 

according to their shares. That this mutation was incorporated in Jamabandi for the year 

1927-28 but after 'Bandobast' the name of predecessor of plaintiffs was again removed from 

'Khana-Malkiat" inadvertently. The plaintiffs have stated that they be declared the owner of 

property to the extent of 2/3rd share of the property fully described in the head note of 

plaint. 

The defendants appeared and contested the suit by filing written statement, wherein 

it was admitted that Khair Muhammad was having 3 sons but all the other assertions were 

denied. The Trial Court on 23.01.1985 framed the issues and on 15.07.1987 issue No. 3-A 

was casted. The parties were invited to produce their respective evidence. Both the parties 

adduced their oral as well as documentary evidence in support of their versions. Vide 

judgment and decree dated 16.03.1988 the Trial Court dismissed the suit. Feeling aggrieved 

by the said decree, an appeal were preferred before the first Appellate Court, which also met 

with the same fate vide judgment and decree dated 16.01.1997. Hence, this civil revision by 

the petitioners-plaintiffs.  

3. Learned counsel for the petitioners-plaintiffs argued that the 

judgments/decrees passed by the Courts below are result of misreading and non-reading of 

evidence led by the parties and the Courts below have also not properly appreciated the 

documentary evidence available on the file. Further states that voluminous evidence 

produced by the plaintiffs in shape of revenue record which fully proves the claim of 

plaintiffs, has been ignored. 

4. On the other hand, learned counsel for the respondents states that there are 

concurrent findings of facts recorded by the Courts below, therefore, there is no occasion to 

set aside the same without any error shown in the impugned judgments/decrees passed by 

two Courts below. In this regard learned counsel relied upon ―NLR 2010 [Civil] 1 

(Muhammad Idrees and others v. Muhammad Pervaiz and others)‖. While relying upon 

―2011 CLC 672 (Rahim Shah and 3 others v. Fazal Mula and 11 others) learned counsel 

states that Khan Muhammad and Azeem Bakhsh, predecessors of plaintiffs have never 

challenged any entry of record of rights in their life-time, therefore, plaintiffs were having 
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no right to challenge the entries after the death of their predecessor. Further states that at the 

most cause of action accrued to the plaintiffs, as according to them in the year 1927, as 

'Bandobast' was carried out and that name of their predecessor was removed in the 

'Bandobast' from the array of owners, after that Mouza came in the consolidation 

proceedings but no objection was raised by the plaintiffs or their predecessor. That the 

plaintiffs absolutely failed to connect from Jamabandi, which is prepared after every four 

years, that which property owned by their predecessor and how they are entitled to get the 

decree. It has been further contended that most of the properties purchased by the 

predecessor of defendants, have been Included in the plaint. 

Learned counsel for the respondents while relying upon ―2010 CLC 1629 (Haji Atlas 

Khan and another v. Mst. Mehran Bibi and 5 others)‖ contends that the suit has been filed 

by the plaintiffs on the basis of mutation, which is not competent. While relying upon ―1997 

SCMR 974 (Muhammad Ishaq and another v. Mst. Gazala Riaz and 8 others)‖ states that 

mutation is not a document of title. 

5. I have heard the learned counsel for the parties at full length and also gone 

through the record with their able assistance. 

6. I have noticed that one of the plaintiffs appeared before the Court as P.W-1. 

The portion of statement of P.W-1, as his examination-in-chief is not more than 4½ lines, he 

has not substantiated the case of plaintiffs pleaded in the plaint. The documentary evidence 

produced by the plaintiffs has not been connected with assertions made in the plaint, ever 

with regard to the limitation, the only reason given in the plaint that, as defendants wanted to 

interfere in the suit property, therefore, they have filed the suit. I have noticed that both the 

Courts below have minutely scanned the voluminous documentary evidence produced by the 

parties consisting upon revenue record. There is no need to scrutinize further each document 

here in this judgment, when no error in the findings of Courts below has been pointed out. 

At revisional stage when there are concurrent findings of facts recorded by two Courts 

below, ordinarily scrutiny of evidence is not the requirement of law. In exceptional cases 

this exercise can be done but in case in hand no exceptional circumstances have been 

pointed out. 

7. The findings of two Courts below on point of limitation as well as point of 

ownership are absolutely in accordance with the available record. The plaintiffs were bound 

under the law to prove their case pleaded by them. As per pleadings in the plaint, not an iota 

of evidence in shape of oral evidence is produced by the plaintiffs and the documentary 

evidence produced by the petitioners-plaintiffs does not match with the pleadings of 

plaintiffs. They were bound under the law to prove that Khair Muhammad was the original 

owner of the property and they have even not pleaded that how much property was owned 

by Khair Muhammad and how much property was inherited by his 3 sons, and that, in which 

Mouza how much property received by each son of Khair Muhammad. Further that 

Mutation No. 452 attested on 22.02.1920 was incorporated ever in the Jamabandi for the 

coming years and how in the ‗Bandobast‘ name of predecessor of plaintiffs was removed. 

All these things are missing in the evidence of plaintiffs. 

 8. Furthermore, there are concurrent findings of facts in the matter and the 

Courts below while passing the impugned judgments and decrees took a count of every bit 
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of evidence, oral and documentary, placed before them and nothing is shown to have been 

overlooked any part of the record from their judicious consideration. In this view of the 

matter, learned counsel for the petitioners failed to make out a case pleaded by the 

petitioners-plaintiffs, therefore, both the Courts below reached to a right conclusion and 

there is no exception in their judgments and decrees. 

 9. A declaratory decree can declare a pre-existing right but it cannot create a 

new right. In case in hand plaintiffs failed to establish their pre-existing rights, therefore, 

their suit was rightly dismissed. 

10. In the light of what has been discussed above, I do not see any misreading or 

non-reading or jurisdictional defect committed by the Courts below in the impugned 

judgments and decrees. Resultantly, this Civil revision being devoid of any substance is 

dismissed with costs. 

Civil revision petition dismissed. 

 

2012 LAW NOTES 995 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Iqbal, etc. 

Versus 

Syed Makhdoom Shah, etc. 

 

Civil Revision No. 478 of 2000, decided on 8th May, 2012. 

CONCLUSION 

(1) Decree for declaration can be granted regarding pre-existing rights but no new right 

can be created through declaratory decree.  

(a) Decree for declaration--- 

---Decree for declaration can be granted regarding pre-existing rights but no new right can 

be created through declaratory decree.      (Para 7) 

(b) Pleadings--- 

---Plaintiffs are bound under the law to prove the assertions made in the pleadings---Rule of 

evidence.          (Para 7) 

DECREE FOR DECLARATION --- (Title document) 

(c) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Declaration of title---Pleadings---Alleged 

written patta---Existence of document---Issues---Appreciation of evidence---Validity---

Plaintiffs were bound under law to prove assertion made in pleadings---Case of petitioners-

plaintiffs revolved upon alleged written patta which was not available on record---Petitioner-

plaintiff did not produce any secondary evidence to prove existence of said written patta---

Even existence of that document was not proved, therefore, revenue officials rightly 

cancelled said mutation in their favour---Plaintiffs could not be granted decree for 

declaration of title of suit property in their favour without existence of document---Decree 

for declaration can be granted regarding pre-existing rights but no new right can be created 

through declaratory decree---Appellate Court below while upsetting judgment/decree of 
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Trial Court had rightly dismissed suit of petitioner/plaintiffs---Civil revision petition 

dismissed.         (Paras 6,7) 

Key Terms:- Decree for declaration. 

[Case of the petitioner revolved around alleged written patta. Such document was, however, 

not brought on record. No secondary evidence was produced to prove existence of said 

document. Suit for declaration was correctly dismissed. High Court dismissed civil 

revision]. 

For the Petitioners: Jam Majoob Ahmad, Advocate. 

For the Respondents No. 29(i)(ii): Sardar Mahmood Iqbal Khakwani, Advocate. 

Remaining respondents are ex parte. 

Date of hearing: 8th May, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the petitioners-plaintiffs have 

challenged the judgment and decree dated 11.9.2000 passed by the Additional District 

Judge, Liaquatpur whereby the appeal filed by the respondents-defendants was accepted and 

the judgment and decree dated 12.6.1993 passed by the learned Civil Judge, Liaquatpur 

decreeing the suit was set aside.  

2. Brief facts of the case are that on 29.1.1990 the petitioners-plaintiffs filed a 

suit for declaration that plaintiff No. 1 and plaintiffs Nos. 2 to 7 are owners of the suit 

property in equal shares on the basis of long standing written Patta dated 20.10.1916 and 

challenged more than 20 mutations of inheritance and gift in favour of defendants. Suit was 

contested. Written statement was filed. Issues were framed. The learned Trial Court invited 

the parties to produce their respective evidence. Both the parties produced their respective 

evidence. The learned Trial Court vide judgment and decree dated 12.6.1993 decreed the 

suit. The defendants-respondents filed an appeal which was accepted vide judgment and 

decree dated 11.9.2000, hence this civil revision. 

3. Learned counsel for the petitioners-plaintiffs contends that the plaintiffs are 

owners of the suit on the basis of Patta written on 20.10.1916. The same was handed over to 

the Patwari and on the basis of that Patta, Halqa Patwari sanctioned Mutation No. 1282 in 

the year 1946. Thereafter, the original Patta was misplaced by the Patwari and the Revenue 

Officer cancelled the above-said mutation on 19.6.1955, therefore states that suit has been 

filed to prove their entitlement. 

4. On the other hand, learned counsel for the respondents-defendants contends 

that more than 20 mutations of inheritance have been challenged in the suit and with 

attestation of mutations the property was devolved upon the legal heirs of the deceased, 

therefore, this case is absolutely not maintainable and states that no documentary evidence 

of existence of any Patta on the record has been produced. Further no evidence has been 

produced to prove the execution of that Patta. Therefore, the findings recorded by the 

learned Trial Court are against the law and facts and the findings recorded by the learned 

first Appellate Court are in accordance with law. Further states that according to Khasra 

girdawarl the possession is with the respondents-defendants. 

5. I have heard the arguments of the learned counsel for the parties and have 

perused the entire record with their able assistance. 
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6. The case of the petitioners-plaintiffs revolves upon any written Patta dated 

20.10.1916 which is not available on the record, as according to the plaintiffs it was 

misplaced by the Patwari. Even, I have noticed that the petitioners-plaintiffs did not produce 

any secondary evidence to prove the existence of written Patta. It is not the case of the 

petitioners that there was a registered document in their favour. Even the existence of that 

document has not been proved; therefore, the revenue official rightly cancelled the Mutation 

No. 1282 in their favour. It is strange that alleged written Patta was for the year 1916 and on 

the basis of that Patta mutation was attested in the year 1946 and when the matter was 

scrutinized the same was cancelled by the revenue authorities on 19.6.1955. 

7. It is settled principle of law that the plaintiffs are bound under the law to 

prove the assertions made in the pleadings. Main reliance of the plaintiffs for grant of decree 

is upon the alleged written 20.10.1916. The plaintiffs cannot be granted decree for 

declaration of title of suit property in their favour without any existence of document. I am 

clear in my mind that decree for declaration can be granted regarding pre-existing rights but 

no new right can be created through declaratory decree. In this view of the matter, I hold that 

the findings recorded by the first Appellate Court are in accordance with law. Learned 

counsel for the petitioners has failed to point out any mis-reading or non-reading in 

evidence, therefore, no case for interference by this Court in revisional jurisdiction under 

Section 115, C.P.C. has been made out. 

 In the light of what has been discussed above, this civil revision is dismissed. 

 

Civil revision petition dismissed. 

 

2012 LAW NOTES 999 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Abdul Rashid and others 

Versus 

Taj Din & others 

 

 Civil Revision No. 120 of 1996, decided on 30th April, 2012. 

CONCLUSION 

(1) Unless a person is owner of the estate, he cannot claim the right of pre-emption or to 

defend the pre-emption suit filed against him under Act, 1913. 

 

(a)  Punjab Pre-emption Act (I of 1913)--- 

---S. 15(c)---Claiming or defending the suit to pre-empt agricultural land---Basis of right---

A person must be owner of the estate and the land if does not assess to the land revenue and 

a small portion which is not subservient to the agriculture purpose, does not fall in the 

definition of a person being owner of the estate---He may be owner in the estate but until he 

is owner of the estate, he cannot claim the right of pre-emption or to defend the pre-emption 

suit filed against him.         (Para 7) 
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PRE-EMPTION CLAIM --- (Basis of right) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Punjab Pre-emption Act, 1913, S. 15---Pre-emption claim---Basis of right---

Legal position---For claiming or defending the suit to pre-empt the agricultural land, a 

person not be owner of the estate and the land if does not assess to the land revenue and a 

small portion which is not subservient to the agriculture purpose, does not fall in the 

definition of a person being owner of the estate---Appreciation of evidence---Held: When 

right of petitioner/"plaintiff" was admitted that they were owners in the estate, defendants 

were bound to prove that at least they had right equivalent to plaintiff-pre-emptor---

Defendants though asserted to be owner of estate, but on basis of evidence produced by 

them they failed  to prove that they were owners of estate---Appellate Court below had erred 

in law while reversing the judgment/decree of Trial Court thereby dismissing suit of 

petitioner---Civil Revision petition allowed.  (Paras 7,9) 

 

[Plaintiffs-pre-emptors were owners in the estate whereas the defendants had failed to prove 

that they were owners in the estate. Pre-emption suit was wrongfully dismissed by Appellate 

Court below. High Court allowed civil revision]. 

 

For the Petitioners: Ch. Muhammad Shafi Meo, Advocate. 

For the Respondents: Bashir Ahmad Chaudhry, Advocate. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioners-plaintiffs have 

impugned the judgment and decree dated 04.02.1996 passed by the learned Addl. District 

Judge, Khanpur, whereby the appeal filed by the respondents-defendants was accepted, by 

way of which, judgment and decree dated 08.03.1980 passed by the learned Civil Judge 1st 

Class, Khanpur, decreeing the suit filed by the petitioners-plaintiffs, were set aside. 

 

2. Briefly, the facts as leading to this civil revision are that petitioners-plaintiffs on 

23.06.1973 filed a suit to pre-empt the sale of land in favour of respondents-defendants 

through registered sale-deed dated 19.02.1973.  

 

The written statements were filed by the defendants and suit was contested. From the 

divergent pleadings of the parties, the Trial Court framed issues and invited the parties to 

produce their respective evidence. Both the parties produced oral as well as documentary 

evidence in support of their contentions. After the close of trial, vide judgment and decree 

dated 08.03.1980 suit was decreed. The defendants preferred an appeal before the first 

Appellate Court, which was accepted vide judgment and decree dated 04.02.1996. Hence, 

this civil revision by the plaintiffs-pre-emptors. 

 

3. Learned counsel for the petitioners-plaintiffs states that the suit was filed on the basis 

of owner in the estate and claim of plaintiffs was not denied as they have been admitted to 

be owner in the estate; that the defence taken by the defendants was that they are also owner 

in the estate, therefore, contested the suit. Learned counsel states that the point in issue in 

this civil revision is only that whether the respondents- defendants proved themselves to be 
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owner in the estate prior to the purchase of land through impugned sale. It has been argued 

that the suit land is admittedly measuring 429-kanals 12-marlas, which is agricultural one 

and to defend the suit, defendants have produced registered gift deed (Ex.D-1) according to 

which Muhammad Yaqub has transferred 03-kanals, 18-marlas of land in favour of vendees; 

further, unregistered sale-deed (mark A) showing 06-marlas for Rs. 95/- only by 

Muhammad Rafique in favour of vendees has been produced to defend the suit. It has been 

admitted between the parties that matter of gift is sub-judice before the august Supreme 

Court of Pakistan. 

 

4. Learned counsel for the respondents-defendants states that this civil revision be 

adjourned sine die till the decision by the august Supreme Court of Pakistan with regard to 

that gift. Learned counsel for the petitioners-plaintiffs states that there is no need to sine die 

adjourn this matter, as if that gift be presumed to be true for the purpose of this litigation, 

even then the defendants have no right to defend this suit. In this view of the matter, I 

proceed to decide the matter in issue. 

 

5. First of all, gift deed (Ex. D-1) is under consideration. Through this gift which was 

registered on 21.06.1973 land measuring 03-kanals, 18-marlas was gifted to 12 vendees. 

Even this gift deed be presumed as a valid transfer between the parties, the question arises to 

that document that whether the vendees-defendants are entitled to defend this suit on the 

basis of this document. Learned counsel for the petitioners-plaintiffs states that in no 

Jamabandi this land has been shown to assess the land revenue, therefore, while relying 

upon "A.I.R. 1933 Lahore 213 (Chanan Din v. Chanan Dina and others), 1977 SCMR 297 

(Salehon Muhammad and another v. Shera and others) A.I.R. 1940 Lahore 344 (Chint Ram 

v. Harbhagat Singh and others)‖ learned counsel stated that the defendants-vendees can be 

said to be owner in the estate but they cannot be declared owner of the estate in accordance 

with Section 15 (c) thirdly of the Punjab Pre-emption Act (I of 1913). Further states that this 

is a disguise which cannot be termed as device and this document cannot save the 

defendants-vendees from the right of pre-emption asserted by the petitioners-plaintiffs. 

Learned counsel has further argued that mark 'A' has no evidentiary value as a 

comprehensive objection was raised on this document that it was not entered into the list of 

reliance and the petitioners-plaintiffs produced Ex.P-1, the defendants produced the certified 

copy of same list of reliance and proved that by forgery this document was entered later on 

in this list. Further stated that even in the written statement defendants have not referred this 

document, therefore, it cannot help the defendants-vendees to defend the suit and this 

document has not been proved in accordance with law, as it is an unregistered document. 

Only the maker of the document, who is otherwise Patwari and is relative of vendees, has 

created this document just to defeat the right of plaintiffs-pre-emptors. Learned counsel for 

the petitioners-plaintiffs has even argued the case on the premises that the transactions 

which were made in favour of vendees to defend the suit for pre-emption, were defective on 

the basis that the makers of these transactions were themselves not having the right to make 

transfers in favour of the vendees. Even the learned counsel has referred the Martial Law 

Regulation and violation thereof. I believe that going so deep in the transactions in favour of 

vendors and violation of Martial Law Regulation is not required in this case.  
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6. On the other hand, learned counsel for the respondents-defendants states that the 

findings recorded by the first Appellate Court are in accordance with law and there is no 

illegality or infirmity in the judgment and decree passed by the first Appellate Court. While 

placing reliance upon ―PLD 1960 (W.P) Lahore 461 (Ch. Ghulam Ahmad Khan v. Diwan 

Sheikh Ghulam Qutab-ud-Din)‖ states that the device can be used to defend a suit for pre-

emption. 

 

7. In this view of the matter, I concentrate upon the matter in issue before this Court. 

The law referred to by learned counsel for the petitioners-plaintiffs is clear on the point that 

for claiming or defending the suit to pre-empt the agricultural land on the basis of right 

given in Section 15(c) thirdly of the Punjab Pre-emption Act (I of 1913), a person must be 

owner of the estate and the land if does not assess to the land revenue and a small portion 

which is not subservient to the agricultural purpose, does not fall in the definition of a 

person being owner of the estate. He may be owner in the estate but until he is owner of the 

estate, he cannot claim the right of pre-emption or to defend the pre-emption suit filed 

against him. In this view of the matter, I am clear in my mind that when the right of 

petitioners-plaintiffs was admitted that they are owner in the estate and defendants were 

bound to prove that at least they have right equivalent to plaintiffs/pre-emptors, they also 

asserted to be owner of the estate but on the basis of the evidence produced by them, they 

failed to prove that they are owner of the estate. In these circumstances, the judgment and 

decree passed by the first Appellate Court are not in accordance with the evidence available 

on the file. 

 

8. At a last argument learned counsel for the defendants-vendees has pressed that with 

the efflux of time the value of land has risen many times from its original value, therefore, 

vendees are entitled to enhanced value. When confronted that who enjoyed the possession as 

well as produce of the land during this period, the answer is that vendees-defendants. The 

price of land was also deposited in the Court by the plaintiffs in the year 1980, therefore, 

prayer of learned counsel for vendees is not sustainable. 

 

9. In the light of what has been discussed above, this civil revision is allowed and the 

impugned judgment and decree dated 04.02.1996 passed by the first Appellate Court are set 

aside and that of the Trial Court are restored. 

Civil revision petition allowed. 
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2012 LAW NOTES 1015 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Iqbal, etc. 

Versus 

Sh. Anwar Ahmed, etc. 

 

Civil Revision Petition No. 213 of 2000, decided on 15th May, 2012. 

CONCLUSIONS 

(1) With regard to determination of Benami transaction the material factors to be noted 

are source of money, from whose custody original title documents are lying and who 

is in possession of the suit properly. 

(2) It is not requirement of law that each and every word be denied with specific reply. 

Denial of material facts is sufficient. 

DECLARATION OF TITLE --- (Benami) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Declaration of title---Plaintiffs-petitioners had 

prayed that entries in the said register Patta Malkiat be declared Benami one and their 

predecessor be declared as real owner---Issues---Appellate Court below while upsetting 

judgment/decree of Trial Court dismissed suit for declaration---Determination of Benami 

transaction---Onus of proof---Assessment of evidence/record---Validity---With regard to 

determination of Benami transaction, the material factors to be noted are source of money, 

from whose custody original title documents were lying and who is in possession of suit 

property---Plaintiffs were alleging benami transaction, therefore, they were bound under law 

to prove the owner to be benami one by proving stated ingredients---No doubt, against 

documentary evidence in Benami transaction, plaintiff asked Court to grant a decree against 

the defendants taking their version that same was Benami one and real owner was plaintiff 

or their predecessor---There was no convincing and direct oral evidence required to prove all 

the points to that effect---There was even no direct evidence that predecessor ever asserted 

transaction as Benami one and claimed himself to be real owner of property in question---

Further held, denial of material facts is sufficient, it is not requirement of law that each and 

every word would be denial with specific reply---Petitioners had failed to point out any 

misreading or non-reading and any jurisdictional defect in the impugned appellate judgment-

--Civil Revision Petition dismissed.      (Paras 6,7,8) 

Ref. 2009 PSC (SC Pak.) 121 = 2009 SCMR 124, NLR 2011 Civil 418, 2011 PSC 1586. 

Key Terms:- Benami transaction. 

[Plaintiffs/petitioners prayed that entries in the said Patta Malkiat be declared as Benami and 

their predecessor as real owner. Essential ingredients to prove transaction as Benami one 

were not brought on record. Appellate Court below had rightly dismissed suit for 

declaration. High Court dismissed civil revision]. 

 

For the Petitioners: Mian Fiaz-ul-Hassan, Advocate. 

For the Respondents: Muhammad Afzal Cheema, Advocate. 

Date of hearing: 15th May, 2012. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the petitioners-plaintiffs have 

challenged the judgment and decree dated 4.3.2000 passed by the learned Additional District 

Judge, Ahmedpur East, whereby he accepted the appeal filed by the defendants-respondents 

and set aside the judgment and decree dated 13.12.1995 decreeing the suit by the learned 

Civil Judge, Ahmadpur East. 

 

2. Brief facts of the case are that the petitioners- plaintiffs on 28.9.1989 filed a suit for 

declaration that plaintiffs and defendants Nos. 3 to 5 the legal heirs of Sh. Allah Bachaya are 

the owners of the suit property and name of Sh. Anwar Ahmad alias Muhammad Anwar in 

the impugned Patta Sultani was as Banamidar and their predecessor Sh. Allah Bachaya 

purchased full Lot No. 62 measuring 8 kanals in open auction and full Lot No. 63 measuring 

73 kanals and 5 marlas from the Government and entry of 2/3 share in the name of 

defendant No. 1 is as Banamidar and further challenged Mutation No. 494 sanctioned on 

7.8.1967 through oral sale by their predecessor Allah Bachaya in favour of Sh. Anwar 

Ahmed with regard to 1/3 recorded share of their father in Lot No. 63 and further challenged 

Mutation No. 497 sanctioned on 19.10.1970 showing gift by defendant No. 1 in favour of 

defendant No. 2 Mst. Zubaida Bibi wife of defendant No. 1. Written statement was filed. 

The learned Trial Court framed issues and invited the parties to produce their respective 

evidence. Both the parties produced their respective evidence. The learned Trial Court vide 

judgment and decree dated 13.12.1995 decreed the suit. Aggrieved by the judgment and 

decree an appeal was filed which was accepted vide judgment and decree dated 4.3.2000, 

hence this civil revision. 

 

3. Learned counsel for the petitioners-plaintiffs contends that both the Lots were 

purchased in an open auction by their predecessor namely Allah Bachaya and Lot No. 62 

which is consisting upon 8 kanals was got recorded in the name of Sh. Anwar Ahmed and in 

Lot No. 63 he was got recorded as Benamidar of 2/3 share of the property and the 

predecessor of plaintiffs was recorded as 1/3 share of the property and in accordance with 

this record Patta Malkiat was issued with regard to Lot No. 62 in favour of Sh. Anwar 

Ahmad as Benamidar and with regard to Lot No. 63, 2/3 share in favour of Anwar Ahmad as 

Benamidar and to the extent of 1/3 share in the name of their predecessor. Further states that 

in accordance with Patta Malkiat mutation was sanctioned and the revenue record was 

changed in accordance with these Patta Malkiat. Learned counsel further contends that in 

para No. 2 of the plaint complete reasons for Benami transaction have been mentioned and 

in the written statement there is no specific denial with regard to the pleadings in para No. 2 

of the plaint. Further states that auction of the suit property, the issuance of Patta Malkiat 

and incorporation of Patta Malkiat in the revenue record are not disputed but the case of the 

plaintiffs-petitioners is that defendant No. 1 was Benamidar. 

 

4. On the other hand, learned counsel for the respondents contends that Allah Bachaya 

was real maternal uncle of Sh. Anwar Ahmad and Allah Bachaya was big landlord and Sh. 

Hazoor Bakhsh who appeared as DW.1 was cousin of Allah Bachaya and he made statement 

in favour of respondent No. 1-defendant No. 1. Learned counsel states that there is no 

plausible reason that why 2/3 share of the property was purchased in the name of Sh. Anwar 
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Ahmad, whereas 1/3 share was purchased by the predecessor of plaintiffs. Further states that 

through Mutation No. 494 sanctioned on 15.6.1967 even Sh. Anwar Ahmad purchased 1/3 

share of Allah Bachaya and that mutation was incorporated in the revenue record. Further 

that through mutation of gift a portion of suit land was transferred in favour of Mst. Zubida 

Bibi wife of Sh. Anwar Ahmad through Mutation No. 497, dated 19.10.1970. Further that 

the suit was filed in the year 1989 after 42 years but the land was purchased in the year 

1947. Allah Bachaya remained alive till 1979 but the suit was filed after 10 years of his 

death and he never challenged the transaction in his life-time. Learned counsel submits that 

Allah Bachaya was a Lambardar of the village and it was impossible that without his 

knowledge mutation of sale of his land be sanctioned in favour of defendant No. 1 and 

further gift of one part of the suit property by defendant No. 1 in favour of defendant No. 2 

was made. 

 

5. I have heard the arguments of the learned counsel for the parties and have perused 

the entire record with their able assistance. 

 

6. Learned counsel for the petitioners-plaintiffs has referred case-law titled Muhammad 

Nawaz Minhas and others v. Mst. Surraya Sabir Minhas and others (2009 SCMR 124), 

Wasi-ud-Din v. Fakhra Akhtar and 4 others (2011 PSC 1586) and Mst. Asia Bibi v. Dr. Asif 

Ali Khan, etc. (NLR 2011 Civil 418). The light can be taken from the case-law referred by 

the learned counsel for the petitioners for determination of a Benami transaction. It is clear 

in the judgments (supra) with regard to the determination of Benami transaction, that the 

material factors to be noticed are source of money from whose custody original titled 

documents are lying and who is in possession of the suit property. As the plaintiffs were 

alleging Benami transaction, therefore, they were bound under the law to prove the same to 

be Benami one by proving all ingredients which the august Supreme Court of Pakistan has 

fixed for proving the transaction to be Benami one. The plaintiffs have produced two 

witnesses Jin Wadda and Jam Karim Bakhsh, whose statements are not helpful to the 

plaintiffs. There is no specific and clear statement made by these two witnesses, rather PW.2 

Jam Karim Bakhsh admitted in his cross-examination that it is true that to the extent of 2/3 

share the payment of instalments were made by Sh. Anwar Ahmad and to the extent of 1/3 

share Sh. Allah Bachaya made the payment which clearly negates the case of the plaintiffs. 

No doubt that against documentary evidence in Benami transaction plaintiffs asked the 

Court to grant decree against the documents believing their version that same was Benami 

one and the real owners were the plaintiffs or their predecessor. 

 

7. Admittedly, in this case there are two registered Patta Malkiat. The plaintiffs have 

prayed that these entries be declared Benami one and their predecessor be declared as real 

owner, therefore, very clear, convincing and direct oral evidence were required to prove all 

points set forth by the august Supreme Court of Pakistan for proving Benami transaction. 

The statements of PW.1 and PW.2 are of general nature; therefore, same are not much 

helpful to the plaintiffs. The stance that Allah Bachaya remained alive for a long time after 

the alleged Benami transaction and even after that property of Allah Bachaya 1/3 share in 

Lot No. 63 was sold through Mutation No. 494 sanctioned on 15.6.1967 in favour of Sh. 

Anwar Ahmad and further transfer of part of the suit property by Sh. Anwar Ahmed through 
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Mutation No. 497, dated 19.10.1970 in favour of his wife were never challenged in his life 

by Allah Bachaya and there is even no direct evidence that Allah Bachaya ever asserted the 

transaction as Benami one and claimed himself to be real owner of the suit property. 

Learned counsel for the petitioners has argued the case by discussing and scrutinizing all 

entries of Jamabandi and Khasra girdawari and states that change of status of possession of 

Allah Bachaya in the khasra girdawari was against the law. When confronted to the learned 

counsel for the petitioners that how he justifies the entries of Khasra girdawari and wants to 

take benefit of the same when there are contradictions in the entries in column of possession 

in Jamabandi. When Allah Bachaya was not recorded owner in the Jamabandi, his 

possession as share-holder cannot be recorded in the Khasra girdawari. 

 

8. The objection of the learned counsel for the petitioners that there was evasive denial 

in the written statement, I have considered the arguments and have gone through the 

pleadings of the parties. The contention of the learned counsel for the petitioners is not 

correct in accordance with the record. There is no evasive denial in the written statement. As 

the denial of material facts is sufficient, it is not requirement of law that each and every 

word be denied with specific reply. Denial of the material facts is sufficient. So far as non-

cross-examination of material point by the learned counsel for the defendants as agitated by 

the learned counsel for the defendants as agitated by the learned counsel for the petitioners-

plaintiffs is concerned, he has relied upon Rijhomal v. Tarachand (2011 CLC 1136), Mst. 

Nur Jehan Begum v. Syed Mujtaba Ali Naqvi (1991 SCMR 2300) and Muhammad Aslam 

and others v. Absar Fatima and others (2011 CLC 1521). There is no cavil with this 

proposition, when a witness is not cross-examined on material point, portion of his statement 

will be presumed to has been admitted but in this case I do no see that any material fact, 

which remained cross-examined. Even any minor point which remains unchallenged in the 

cross-examination cannot be sufficient or helpful for the petitioners-plaintiffs. The reason 

given by the plaintiffs that Sh. Anwar Ahmed was nephew of a Minister, therefore, his name 

was used to preclude the other persons from participating in the bidding for purchase of the 

suit land, so that bid may not go higher, is not plausible as Allah Bachaya was himself the 

cousin of the said Minister and further that allegedly Sh. Anwar Ahmad was minor at that 

time. Learned counsel for the petitioners has failed to point out any mis-reading, non-

reading and any jurisdictional defect in the judgment passed by the first Appellate Court. 

Therefore, I see no exception in the findings recorded by the first Appellate Court.  

 

In the light of what has been discussed above, this civil revision having no merit is 

dismissed with costs. Civil revision petition dismissed. 
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2012 LAW NOTES 1024 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Faqeer Bakhsh 

Versus 

Khan Muhammad 

 

Civil Revision No. 668 of 2000, decided on 19th January, 2012. 

CONCLUSIONS 

(1) Under Section 115, C.P.C. the petitioner is bound to annex with the civil revision, 

the pleadings, the evidence oral as well as documentary and the judgments/decrees of 

the Courts below. 

(2) Unilateral agreement to sell is not enforceable under law. 

 

(a) Agreement to sell; unilateral nature of--- 

---It does not constitute a valid contract because offer and acceptance when reduced into 

writing and one of the parties to the contract does not sign or thumb mark the same, how it 

can be termed as a valid contract enforceable by the law.    (Para 7) 

 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Filing of civil revision---Pre-requisites---The petitioner is bound to annex with 

the civil revision, the pleadings, the evidence oral as well as documentary and the 

judgment/decrees of the Courts below.      (Para 6) 

 

SPECIFIC PERFORMANCE SUIT --- (Unilateral agreement to sell) 

(c) Civil Procedure Code (V of 1908)--- 

---S. 115, O. XLI, R. 27---Specific Relief Act, 1877, S. 12---Suit for specific performance---

Unilateral agreement to sell---Issues---Trial Court decreed suit, however, Appellate Court 

below in post remand proceedings after obtaining report of the Expert regarding difference 

in thumb-impression on the sample papers dismissed suit---It was contended that 

petitioner/plaintiff ought to be allowed to produce an Expert in rebuttal of additional 

evidence produced by defendant/respondent---Appreciation of evidence---Validity---

Petitioner had not appended all the required documents which he was bound to annex with 

instant civil revision---Report of Finger Expert is an opinion---It was not binding upon the 

Court and further when Expert appeared before the Court and faced lengthy cross-

examination by counsel for petitioner-plaintiff, so after that there was no necessity to further 

allow petitioner to produce any other Expert to give a report in rebuttal---Nothing had been 

gained by petitioner-plaintiff in cross-examination, therefore, there was no necessity to give 

him an opportunity to produce another Expert to rebut evidence of Expert produced in the 

Court---Moreover, alleged agreement to sell was unilateral by defendant allegedly in favour 

of plaintiff which did not contain thumb-impression or signature of plaintiff---Held: It did 

not constitute a valid contract because offer and acceptance when reduced into writing and 

one of the parties to the contract does not sign or thumb mark the same, how it could be 

termed as a whole contract enforceable by law---Moreover, alleged agreement to sell was on 

a simple paper of some diary---It was not on a stamp paper---It was to be impounded by the 
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Court when presented in evidence without stamp duty, therefore, it had a little evidentiary 

value---Petitioner failed to show any misreading nor non-reading or jurisdictional defect in 

impugned finding recorded by Appellate Court below---Civil revision petition dismissed. 

(Paras 6,7,8) 

[Alleged agreement to sell was unilateral. According to report of expert, signatures were 

different. Appellate Court below had rightly dismissed specific performance suit. Civil 

revision petition in High Court was not appended with the requisite documents. Dismissed]. 

 

For the Petitioner: Sardar Muhammad Hussain Khan, Advocate. 

For the Respondent: Abdul Mughni Farani, Advocate. 

Date of hearing: 19th January, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioner has challenged the 

judgment decree dated 08.12.2000 passed by the District Judge, Rahim Yar Khan, whereby 

the appeal filed by the respondent was accepted and the judgment and decree dated 

24.02.1994 passed by the Civil Judge, Rahim Yar Khan decreeing the suit for specific 

performance filed by the petitioner was set aside. 

 

2. Briefly the facts of this case are that petitioner-plaintiff on 26.07.1990 filed a suit for 

specific performance on the basis of an agreement to sell dated 10.06.1984. The written 

statement was filed, wherein the execution of any agreement between the parties was denied. 

The possession on a part of land of plaintiff was said to be as a tenant under the defendant. 

Out of the divergent pleadings of the parties, the Trial Court framed issues and invited the 

parties to adduce their respective evidence. Both the parties adduced their oral as well as 

documentary evidence. The Trial Court vide judgment and decree dated 24.02.1994 decreed 

the suit in favour of petitioner-plaintiff. An appeal was filed by the respondent-defendant, 

which was accepted on 19.05.1995 whereby the case was remanded to the Trial Court with a 

direction that the thumb-impression on the alleged agreement to sell (Ex.P-1) be got 

compared with the admitted thumb-impression of defendant by the Expert. Against that 

remand order F.A.O. No. 37-1995 was filed before this Court, which was allowed on 

15.06.1999. The remand order was set aside but the Appellate Court was directed to decide 

the application U/O. 41, Rule 27 of the C.P.C. as well as the appeal. Thereafter the District 

Judge allowed the application U/O. 41, Rule 27 of the C.P.C. vide order dated 13.04.2000 

and sent the sample of thumb-impression of the defendant on Ex.P-1 with his admitted 

thumb-impressions for comparison to the Chief Finger Print Expert, Punjab, Lahore. The 

report dated 19.09.2000 was submitted before the Court alongwith the photocopy of enlarge 

of admitted thumb-impressions of defendant. The Expert was summoned and his statement 

was recorded as D.W-2 on 29.11.2000 and he was duly cross-examined by the counsel for 

the plaintiff. According to the report as mark 'A' on receipt dated 10.06.1984 (Ex.P-1), the 

thumb-impression is different from the right and left thumb-impression of Khan Muhammad 

on the sample papers. The appeal was accepted by the first Appellate Court vide judgment 

and decree dated 08.12.2000 and judgment and decree passed by the Trial Court decreeing 

the suit, was set aside. Hence, this civil revision. 
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3. Learned counsel for the petitioner states that on 01.12.2000 the petitioner moved an 

application that he be allowed to produce an Expert in rebuttal of the additional evidence 

produced by the defendant, which was disallowed by the first Appellate Court; that right to 

rebut the additional evidence was to be granted to the petitioner. Further states that he has 

produced sufficient evidence to prove Ex.P-1, therefore, the findings recorded by the Trial 

Court on the basis of available evidence while decreeing the suit were quite in accordance 

with law; that the first Appellate Court has without any need allowed the application filed 

U/O. 41, Rule 27 of the C.P.C. by the defendant, as there was no need to further record the 

evidence when sufficient evidence was available on the file. Lastly states that the petitioner 

should have been given an opportunity to rebut the report and evidence of Finger Print 

Expert.  

 

4. On the other hand, learned counsel for the respondent-defendant states that the order 

on application U/O. 41, Rule 27 of the C.P.C. was absolutely in accordance with law; that 

the first Appellate Court felt the necessity of Expert opinion, therefore, allowed the 

application for additional evidence. Further states that the suit was filed six years after the 

alleged agreement to sell, therefore, it was clearly time-barred; that the alleged agreement to 

sell (Ex.P-1) is on a plane paper, so the plaintiff-petitioner was required to prove the 

agreement, specially the date of its execution when it was not on any stamp paper. It has 

been further argued that ever the Court can compare thumb-impression upon the alleged 

document with the admitted thumb-impressions, therefore, the first Appellate Court has 

itself compared the thumb-impression with the thumb-impression on Ex.P-1 and then felt the 

necessity to send It for the opinion of Finger Print Expert. Learned counsel further states that 

as the report of Expert is available on the file and counsel for the plaintiff cross-examined 

the Expert, when appeared as D.W-2 and he faced lengthy cross-examination, therefore, 

there is no need to further allow the petitioner-plaintiff to produce rebuttal evidence of this 

witness.  

 

5. I have heard the learned counsel for the parties at full length and also gone through 

the record with their able assistance. 

 

6. From the careful scanning of record I have observed that the petitioner-plaintiff has 

not appended with this civil revision the photographic enlarges marked as A/1, X/1 and Y/1, 

which was the part of this file. Under Section 115 of the C.P.C. the petitioner is bound to 

annex with the civil revision, the pleadings, the evidence oral as well as documentary and 

the judgments/decrees of the Courts below. The important portion of Ex.P-1 has not been 

appended with this civil revision which will go against the petitioner. Even on the basis of 

non-filing of the requisite record, the civil revision can be dismissed but I am not going to 

dismiss the same on this score because a very lengthy history is attached with this case being 

second round of litigation between the parties before this Court. 

 

7. The contention of learned counsel for the petitioner-plaintiff is that right to rebut the 

additional evidence should have been given to the petitioner. In the circumstances of this 

case I do not agree with it on the basis that the report of Finger Print Expert is an opinion. It 

is not binding upon the Court and further, when the Expert appeared before the Court and 
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faced lengthy cross-examination by the counsel for the petitioner-plaintiff, so after that there 

was no necessity to further allow the petitioner to produce any other Expert to give a report 

in rebuttal of report as Ex.D-3 on the file. When counsel for the petitioner-plaintiff failed to 

achieve anything in cross-examination from the statement of Expert, how it can be presumed 

that the petitioner will get a report of Finger Print Expert against the earlier report of Expert 

and he has also not given the name of Expert in his application. In this eventuality, when 

nothing has been gained by the petitioner-plaintiff in cross-examination, therefore, there is 

no necessity to give him an opportunity to produce another Expert to rebut the evidence of 

Expert produced in the Court. 

 

I have noticed that the alleged agreement to sell is unilateral by the defendant allegedly in 

favour of plaintiff, which does not contain thumb impression or signature of plaintiff. In my 

view, it does not constitute a valid contract because offer and acceptance when reduced into 

writing and one of the parties to the contract does not sign or thumb mark the same; how it 

can be termed as a valid contact enforceable by the law. It is also a fatal defect. Moreover, 

the alleged agreement to sell (Ex.P-1) is on a simple paper of some diary. It is not on a 

stamp paper. It was to be impounded by the Court when presented in evidence without 

stamp duty, therefore, it has a little evidentiary value. 

 

8. In the light of what has been discussed above the petitioner has not appended all the 

required documents which certainly go against him. Learned counsel for the petitioner failed 

to show any misreading non-reading or jurisdictional defect in the findings recorded by the 

first Appellate Court. In this view of the matter, the instant civil revision being devoid of 

any merits is dismissed with costs. 

Civil revision petition dismissed. 

 

2012 LAW NOTES 1034 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Bashir Ahmad 

Versus 

Allah Ditta 

 

Civil Revision No. 133 of 1998, decided on 1st March, 2012. 

CONCLUSION 

(1) Under Section 3 of the Limitation Act, 1908, it is the duty of the Court to see the 

matter of limitation even if any party has not raised the objection with regard thereto. 

 

(a) Limitation, objection to--- 

---It is the duty of the Court to see the matter of limitation even if any party has not raised 

the objection with regard to limitation.      (Para 7) 

(b) Declaratory decree--- 

---A declaratory decree cannot create a new right, it just declares a pre-existing right. 

(Para 6) 
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(c) Specific performance, decree of--- 

---Till the time ownership of defendant is admitted no decree for specific performance on 

the basis of an agreement to sell with regard to the immovable property can be granted. 

(Para 6) 

CIVIL SUIT --- (Contradictory claims) 

(d) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, Ss. 42, 12---Limitation Act, 1908, S. 3, Art. 113---

Declaration suit---Contradictory claims---At one side plaintiff was claiming a decree for 

declaration of his title whereas in alternative he was praying for grant of decree for specific 

performance of agreement to sell---Pleadings/evidence---Validity---All the three claims of 

the plaintiff/petitioner were self-destructive---Issue of limitation---It is the duty of the Court 

to see the matter of limitation even if any party has not raised the objection with regard to 

limitation---Instant suit was filed after 8/10 years of refusal of the defendants---Appellate 

Court below had while upsetting determination of Trial Court rightly dismissed suit on point 

of limitation---Petitioner-plaintiff failed to show any illegality, infirmity or misreading and 

non-reading on part of Appellate Court below---Civil revision petition dismissed. 

(Paras 6,7,8) 

Key Terms:- Limitation. 

[Suit for declaration or in alternative suit for specific performance was self-contradictory. 

Appellate Court below had rightly dismissed the same. Civil revision was dismissed]. 

For the Petitioner: Aziz-ur-Rehman Khan, Advocate. 

For the Respondent: Abdul Khaliq Khan Saduzai, Advocate. 

Date of hearing: 1st March, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioner-plaintiff has 

challenged the judgment and decree dated 27.02.1998 passed by the Addl. District Judge, 

Ahmadpur East, whereby the appeal filed by the respondent-defendant was accepted and the 

judgment/decreed dated 11.02.1996 passed by the Civil Judge, 1st Class, Ahmadpur East, 

decreeing the suit was set aside. 

 

2. Briefly, the facts as leading to this civil revision are that petitioner-plaintiff on 

22.01.1992 filed a suit for declaration and in alternate suit for specific performance on the 

basis of alleged agreement to sell arrived at between the parties 16/17 years ago.  

The defendant appeared and contested the suit by filing written statement. Out of the 

divergent pleadings of the parties the Trial Court framed issues and invited the parties to 

produce their respective evidence. Both the parties adduced their oral as well as 

documentary evidence in support of their versions. Vide judgment and decree dated 

11.02.1996 the Trial Court decreed the suit. Feeling aggrieved by the said  decree, defendant 

filed an appeal before the first Appellate Court, which was accepted on 27.02.1998 by way 

of which judgment and decree passed by the Trial Court decreeing the suit of plaintiff, was 

set aside. Hence, this civil revision by the plaintiff. 

 

3. Learned counsel for the petitioner-plaintiff argued that well-reasoned findings 

recorded by the Trial Court were wrongly set aside by the first Appellate Court; that issue 
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with regard to limitation was not pressed during the course of arguments before the Trial 

Court, therefore, first Appellate Court was not competent to reverse the findings and dismiss 

the suit on the basis of it being time-barred. Learned counsel further states that even the 

possession of petitioner-plaintiff was proved by P.W.-4 who visited the spot as Local 

Commission appointed by the Court and lastly prayed that the instant civil revision be 

accepted and judgment/decree passed by the first Appellate Court be set aside. 

 

4. On the other hand, learned counsel for the respondent-defendant states that the 

findings recorded by the first Appellate Court are absolutely in accordance with the evidence 

available on the file and also in accordance with law. He has referred that plaintiff‘s witness 

P.W.-5 (Karam Ali) admitted that 8/10 years ago an ―Akhat‖ was convened wherein 

defendant refused to transfer the suit property in favour of plaintiff. Learned counsel states 

that as plaintiff is bound by the statement of his witness, therefore, clearly shows that suit 

was time-barred. It has been further contended that when any party claim on the basis of oral 

agreement to sell, then the pleadings must be specific with regard to the date of agreement, 

witnesses of agreement and payment of price under the agreement; learned counsel states 

that all these things are missing in the pleadings of petitioner-plaintiff. Further contended 

that in accordance with Section 3 of the Limitation Act, 1908, the Court is bound to decide 

the question of limitation and it is not the right of parties to ask the Court to ignore the 

limitation, as beyond the prescribed period of limitation jurisdiction of the Court cease to 

exist. Learned counsel further contended that the pleadings and evidence of plaintiff is 

absolutely in contradiction with each other, as the plaintiff has claimed a plot whereas it is 

even in the evidence of plaintiff that at the time of alleged agreement there was a four-wall 

and a room constructed over the suit property; learned counsel states that it proves the case 

of respondent-defendant that he had given the property for residential purpose to plaintiff for 

some time and wrongly the suit has been filed.  

 

5. I have heard the learned counsel for the parties at full length and also gone through 

the record with their able assistance. 

 

6. I have observed that the pleadings of plaintiff are contradictory as at one side he is 

claiming a decree for declaration of his title whereas in the alternate he is praying for grant 

of a decree for adverse possession and in further alternate a decree for specific performance 

of an agreement to sell arrived at between the parties 16/17 years ago. All the three claims of 

plaintiff are self-destructive. In a declaration plaintiff claims a decree that he be declared 

owner of suit property, whereas in the second prayer he has prayed for adverse possession. 

Till the time plaintiff not admits the defendant as owner of suit property, he cannot claim 

adverse possession and further a decree for specific performance also. Till the time 

ownership of defendant is not admitted, no decree for specific performance on the basis of 

an agreement to sell with regard to the immovable property can be granted. 

 

For a declaratory decree for ownership, plaintiff is required to prove his ownership prior to 

the filing of suit because a declaratory decree cannot create a new right, it just declares a 

pre-existing right and when the stand of plaintiff is even self-contradictory, therefore, no 

question of proving the ownership of suit property prior to the filing of suit arises. When 
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plaintiff has concentrated upon and has prayed for decree for specific performance, he was 

also bound to specifically plead the agreement. I have observed that in Para 2 of the plaint 

he has mentioned the agreement 16/17 years ago and the evidence and pleadings with regard 

to the nature of suit property at the time of alleged agreement are contradictory, as at some 

place he has asserted that it was a plot whereas be and his witness have stated that it was a 

constructed four-wall and a room. 

 

7. So far as, the period of limitation concerned. No doubt under Section 3 of the 

Limitation Act, 1908, it is the duty of Court to see the matter of limitation even if any party 

has not raised the objection with regard to limitation. In this case there is an issue and 

findings of Trial Court show that it has not applied its mind and has wrongly found that as 

the parties have not produced the evidence, therefore, the Trial Court observed that 

defendant has not pressed this issue. The evidence in shape of admission of witnesses of 

plaintiff is available which is sufficient to decide this issue. No doubt, a suit for specific 

performance for which limitation is available under Article 113 of the Limitation Act and 

when there is no date of performance available, part II will be applicable according to which 

three years limitation is provided from the date of refusal. According to the witness (P.W.-5) 

of plaintiff, 8/10 years ago the defendant refused. In this view of the matter, this suit was 

absolutely time-barred. 

 

8. In the light of what has been discussed above learned counsel for the petitioner-

plaintiff failed to show any illegality, infirmity or misreading and non-reading on the part of 

first Appellate Court. Resultantly, I see no merits in this civil revision which is dismissed 

with costs. 

Civil revision petition dismissed. 

 

2012 LAW NOTES 1039 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Federal Government of Pakistan, etc. 

Versus 

Muhammad Siddique, etc. 

 

R.S.As. Nos. 16 and 17 of 2004/BWP, decided on 16th May, 2012.  

CONCLUSION 

(1) While exercising jurisdiction to decide the Second Appeal, the appellants must built 

their case on the touchstone of S. 100, C.P.C. 

 

ILLEGAL ACQUISITION PROCESS --- (Recovery suit) 

Civil Procedure Code (V of 1908)--- 

---S. 100, O. XXVII, R. 1, O. XLI, Rr. 1, 2---Land Acquisition Act, 1894---Absence of 

process of acquisition---Plaintiff-respondent filed suit for recovery of money on basis that 

without process of acquisition upon stand in question, road had been constructed without 

their permission and approval---Defendant/PWD/appellant pleaded that land was to be 

provided by respondents/plaintiffs to develop Social Action Programme and road was 

constructed---Issues---Both the Courts below decreed suit---Concurrent findings of facts---



 

 

(353) 

 

Legal defects---Analysis---Even there was no denial of fact of ownership of plaintiff in 

written statement and defence built by appellants that on request or with consent of plaintiff-

respondent, road in question was constructed upon his land, was also without any evidence 

and substance---Furthermore, judgments and decrees of Courts below had not been 

appended with respective appeals---Further appeal preferred by co-appellant only before 

first Appellate Court and that too by Executive Engineer who was certainly not having 

authority to file appeal, therefore, appeal was incompetent---Moreover, other mentioned 

appellant had not filed against impugned judgment/decree passed by Trial Court, therefore 

he had no right to file instant second appeal in High Court---R.S.A. dismissed.(Paras 8,9,10) 

Ref. 2004 SCMR 1740.  

 

Key Terms:- Special appeal. 

[First appeal was not filed against impugned decree for recovery, therefore, appellant had no 

right to file second appeal in High Court. Dismissed]. 

For the Appellants: Tahir Mehmood Mufti, Advocate/Standing Counsel. 

For the Respondents: Ch. Naseer Ahmad, Advocate. 

Date of hearing: 16th May, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this single judgment, I intent to dispose of both 

these Regular Second Appeals as in both these appeals, common question of law and facts is 

involved. 

 

2. These appeals have been preferred against judgment and decree dated 08.07.2004 

passed by the Additional District Judge, Bahawalnagar, whereby appeal filed by the 

appellant No. 2 was dismissed and judqment and decree dated 26.01.1999 passed by the 

Civil Judge 1st Class, Bahawalnagar, whereby suit for recovery filed by respondent No. 1 

was decreed. 

 

3. Brief facts of the case are that plaintiff-respondent No. 1 in both the appeals on 

23.04.1996 filed respective suits for recovery of money on the basis that without the process 

of acquisition upon their land mentioned in the head-note of the plaint, road has been 

constructed and the land has been consumed without their permission and approval. The 

defendants contested the suit by filing their written statement. However, in para 1 of the 

written statement on facts, they have stated that they do not know about para 1 of the plaint. 

After the written statement, Trial Court framed to issues and invited the parties to produce 

their respective evidence. Both the parties produced their evidence. Learned Trial Court vide 

judgment and decree dated 26.01.1999 decreed the suit and appeal, preferred by appellant 

No. 2 only while appellant No. 1 was respondent in the appeal, was dismissed vide judgment 

and decree dated 08.07.2004. Hence these second appeals before this Court.  

 

4. Learned counsel for the appellants states that the road was constructed under the 

Social Action Programme and this programme was based on public and private sector 

coalition and land was to be provided by the respondents and was to develop in Social 

Action Programme and road was constructed on the request and written application of 



 

 

(354) 

 

residents of the area. Further states that even the plaintiff-respondent No. 1 was also one of 

the signatory of that application which has been produced as Exh.D.1. Further states that 

after one year of completion of the road, suit has been filed. Learned counsel states that 

construction of road was advertised in the Newspaper and tenders were duly issued and no 

objection was raised by the respondents-plaintiffs, therefore, judgments and decrees passed 

by both the Courts below are against law. 

 

5. On the other hand, learned counsel for respondent No. 1 raised preliminary 

objections on the basis that judgments and decrees passed by the Trial Court as well as by 

the 1st Appellate Court have not been appended with these appeals and in Appeal No. 16 of 

2004, which is against Muhammad Siddique, judgment and decree passed in other suit 

which is subject-matter of R.S.A. No. 1 of 2004, have been appended and also in appeal No. 

17 of 2004, which is against Mst. Kaniz Bibi, judgment and decree passed by both the 

Courts below in suit filed by Muhammad Siddique, have been appended, therefore, while 

relying upon case-law "2004 SCMR 1740" (Mubarak Ali v. Muhammad Ramzan and 

others), learned counsel states that both these appeals are liable to be dismissed only on this 

ground as Order 41, Rules 1 & 2, have not been complied with, therefore, both these appeals 

are incompetent. In this behalf, learned counsel states that he has moved C.M. No. 

2324/2004 in R.S.A. No. 16/2004 and C.M. No. 2322/2004 in R.S.A. No. 17/2004 for 

dismissal of the appeals. These C.Ms. were filed on 30.10.2004. Learned counsel states that 

the appellants also filed C.M. No. 2402/2004 in R.S.A. No. 16/2004 and C.M. No. 

2401/2004 in RSA No. 17/2004 on 08.11.2004, long after the prescribed period of limitation 

for filing of appeal. Further that till today, above-said applications have not been decided, 

even have not been pressed by the appellants. Learned counsel further states that appellant 

No. 1 has not filed appeal before the 1st Appellate Court, therefore, this second appeal is 

incompetent on his behalf. Further that before the 1st Appellate Court, appeal was preferred 

on behalf of appellant No. 2 through Executive Engineer, who is not a juristic person, 

therefore, appeal filed by him was not be entertainable and presumed on behalf of appellant 

No. 2, therefore, it is clear violation of Order 27, Rule 1 of C.P.C. 

 

6. On merits, learned counsel states that when in written statement, about para 1 of the 

plaint, defendants have showed their ignorance, the whole case built thereafter by the 

defendants that the road was constructed on the application of the plaintiff or with his 

consent or voluntarily giving the land for construction of road, is negated by the conduct of 

the defendants-appellants. Further that even the written statement has not been attested in 

accordance with law. Learned counsel further states that with regard to Exh.D:1, PW.9-

plaintiff clearly deposed that he is not signatory of the application (Exh.D:1) and even he 

has not moved the same and while relying upon case law "2005 SCMR 931" (Cooperative 

Model Town Society through Secretary v.  Mst. Asqhari Safdar and others) and "PLD 1979 

SC 830" (Akbar Khan v.  Muhammad Razzaq alias Abdur Razzaq) states that when certified 

copies of the judgments and decrees of the Courts below were not appended with the 

appeals, the appeals are incompetent. 

 

7. I have heard learned counsel for the parties at full length and have gone through the 

available record with their able assistance. 
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8. There are concurrent finding of facts recorded by both the Courts below. I am 

conscious in my mind while exercising jurisdiction to decide the appeals that the appellants 

must built their case on the touch stone of Section 100 of the C.P.C. Besides technical 

objections, I see that even there is denial of the fact of ownership of the plaintiff in the 

written statement and the defence built by the appellants that on the request or with the 

consent of the plaintiff-respondent, the road was constructed upon his land, is also without 

any evidence and substance, therefore, in the findings of facts recorded by the Courts below, 

learned counsel for the appellants failed to show any illegality or infirmity on the touch 

stone of Section 100, C.P.C. and also failed to show that the Courts below failed to 

determine any material issue or there is any substantial error or defect in the findings 

recorded by the Courts below. Furthermore, the judgments and decrees of both the Courts 

below have not been appended with the respective appeals and admittedly the certified 

copies of the judgments and decrees were in the possession of the appellants at the time of 

filing of respective appeals. 

 

9. In the light of law declared by the august Supreme Court of Pakistan reported in 

case-law "2004 SCMR 1740"  (Mubarak Ali v. Muhammad Ramzan and others), C.M. No. 

2402/2004 in R.S.A. No. 16/2004 and C.M. No. 2401/2004 filed in R.S.A. No. 17/2004 by 

the appellants are not sustainable therefore, both these applications are dismissed and 

simultaneously, applications filed by the respondents bearing C.M. No. 2324/2004 in R.S.A. 

No. 16/2004 and C.M. No. 2322/2004 in R.S.A. No. 17/2004 are also disposed of as these 

appeals are decided on merits. Further the appeal preferred by appellant No. 2 only before 

the 1st Appellate Court and that too by the Executive Engineer, who was certainly not 

having the authority to file the appeal in accordance with Order 27, Rule 1, C.P.C., 

therefore, that appeal was incompetent. Furthermore, appellant No. 1 has not filed any 

appeal against the judgment and decree passed by the Trial Court, therefore, appellant No. 1 

has no right to file appeals in hand. 

 

10. In the light of law relied by learned counsel for the respondents-plaintiffs, both these 

appeals having been filed without any authority, are hereby dismissed, leaving the parties to 

bear their own costs.      

         Appeal dismissed. 

 

2012 LAW NOTES 1045 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Ghulam Rasool, etc. 

Versus 

Mst. Allah Bachai 

 

Civil Revision No. 172 of 2000, decided on 28th March, 2012. 

CONCLUSION 

(1) Any event which is reported to Patwari, he is bound under the law to record the same 

in his Roznamcha under Section 42 of Land Revenue Act, 1967. 
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IMPUGNED GIFT BY LADY --- (Onus of proof) 

(a) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Land Revenue Act, 1967, S. 42---Impugned 

gift by lady-plaintiff---Suit for declaration---Issues---Appellate Court below while upsetting 

determination of Trial Court, decreed the suit---Onus of proof---Appraisal of evidence---

Validity---Attestation of mutation only is not sufficient in cases where the gift mutation was 

alleged specially by ladies in favour of their brothers etc.---Under the law when plaintiff/PW 

appeared before Court and made statement on Oath that she never gifted suit property to 

defendants, onus shifted on defendants as they were beneficiaries of impugned mutation---

Further held, there was no mention of Report Roznamcha Waqiati---Any event which is 

reported to Patwari, he is bound under the law to record the same in his ―Roznamcha‖ and 

then on the basis of raport of Roznamcha, the mutation could be entered---Basic Raport 

number was missing and also no raport had been produced in evidence by petitioner---

Defendants were bound under law to independently prove the event of alleged gift which 

was totally missing in instant case---Petitioners had failed to show any mis-reading or non-

reading on part of Appellate Court below---Civil revision petition dismissed. (Para 6) 

 

(b) Patwari and Roznamcha Waqiati--- 

---Event of Mutation---Report of Roznamcha---Duty of Patwari---Under Section 42 of the 

W.P. Land Revenue Act, 1967, any event which is reported to the Patwari, he is bound 

under the law to record the same in his ‗Roznamcha‘ and then on the basis of report of the 

Roznamcha the mutation can be entered.     (Para 6) 

 

[There was no mention in Roznamcha Waqiati about impugned transaction of gift. Onus of 

proof was on the petitioner/defendant and under the law they were bound to independently 

prove factum of alleged gift in which they failed. Appellate Court below had right passed 

declaration decree. High Court dismissed civil revision]. 

 

For the Petitioners: Sardar Muhammad Hussain, Advocate. 

For the Respondent: Rao Muhammad Ramzan, Advocate. 

Date of hearing: 28th March, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision the petitioners have challenged 

the judgment and decree dated 15.3.2000 passed by the learned Additional District Judge, 

Rahimyarkhan whereby the appeal filed by the respondent was accepted and judgment and 

decree dated 30.11.1998 passed by the learned Civil Judge, Rahimyarkhan dismissing the 

suit was set aside.  

 

2. Brief facts of the case are that respondent plaintiff filed a suit for declaration that she 

is owner in possession of the suit land and Mutation No. 854 attested on 16.7.1975, 

allegedly gift of suit property by the plaintiff-respondent in favour of the defendants-

petitioners is forged and fictitious one. She pleaded that she never gifted the suit property to 

the defendants-petitioners and never appeared before the revenue officer for attestation of 

mutation. The defendants appeared and filed written statement. On the divergent pleadings 
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of the parties, the learned Trial Court framed various issues and invited the parties to 

produce their evidence. The learned Trial Court vide judgment and decree dated 30.11.1998 

dismissed the suit. An appeal was preferred and the first Appellate Court vide judgment and 

decree dated 15.3.2000 accepted the appeal and decreed the suit, hence this civil revision. 

 

3. Learned counsel for the petitioners contends that the property was inherited by the 

plaintiff-respondent and after that she gifted the property to her real brothers the petitioners. 

Further states that the petitioners have proved the attestation of the impugned gift mutation 

and states that the first Appellate Court has relied upon mostly on the point that there is no 

thumb-impression of the plaintiff on the impugned mutation. Learned counsel for the 

petitioners contends that it was not a necessity of law that transferor must thumb mark the 

impugned mutation, therefore, it is stated that the findings recorded by the first Appellate 

Court are against the law and be set aside. 

 

4. On the other hand, learned counsel for the respondent-plaintiff contends that 

petitioners-defendants were bound under the law to prove the validity of attestation of 

impugned mutation and  prior to the attestation of the mutation they were required under the 

law to prove the event of gift of the suit property through reliable evidence, independent of 

mutation which they miserably failed to prove the same and the findings recorded by the 

first Appellate Court are in accordance with law. 

 

5. I have heard the arguments of the learned counsel for the parties and have perused 

the entire record with their able assistance. 

 

6. I have observed that impugned Mutation No. 854 was attested on 16.7.1975 copy of 

which has been produced as Ex.P-2, it was got entered by Ghulam Rasool one of the donees. 

It was entered on 12.11.1974 and allegedly presented before the revenue officer for 

recording of statement of the parties on 22.11.1974 and attested on 16.7.1975. There is no 

mention of Rapat Roznamcha Waqiati in this mutation, which is clear violation of Section 

42 of the West Land Revenue Act, 1967 because any event which is reported to patwari, he 

is bound under the law to record the same in his ―Roznamcha" and then on the basis of rapat 

of Roznamcha the mutation can be entered but the basic rapat number is missing and also no 

rapat has been produced in the evidence by the petitioners. Under the law, when the plaintiff 

appeared before the Court and made statement on oath that she never gifted the property to 

the defendants, the onus shifted on the defendants as they were beneficiaries of the 

impugned mutation. Further I am clear in my mind, proving the attestation of mutation only, 

is not sufficient in the cases where the gift mutation is alleged specially by ladies in favour 

of their brothers etc. The defendants were bound under the law to independently prove the 

event of gift which is totally missing in this case and after that they were bound under the 

law to prove the valid attestation of gift mutation in their favour. With regard to prove this 

fact reliable and confident inspiring evidence is not available on the file to declare that valid 

attestation of mutation has been proved. In this view of the matter the findings recorded by 

first Appellate Court are in accordance with law. No exception can be taken from these 

finding. Therefore, no case for interference by this Court has been made out as the learned 
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counsel for the petitioners has failed to show any mis-reading or non-reading on the part of 

the first Appellate Court.  

 

In the light of what has been discussed above, this civil revision having no merit is 

dismissed.       

      Civil revision petition dismissed. 

 

2012 LAW NOTES 1067 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Arshad 

Versus 

Mushtaq Ahmad 

Civil Revision No. 309 of 2001, decided on 9th January, 2012. 

SPECIFIC PERFORMANCE---(Mis-description of property) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 12---Suit for specific performance of agreement to 

sell---Misdescription of property---Petitioner/defendant claimed that in agreement to sell 

there was mention of Killa Nos. 4 and 8 whereas PW/plaintiff stated Killa number 8 as suit 

property---Issues---Trial Court dismissed suit, however, the same was decreed by Appellate 

Court below---Stance of respondent/plaintiff was that it made no difference if specific 

numbers were not mentioned by plaintiff when appeared in witness-box---Appreciation of 

evidence---Validity---View taken by Trial Court was wrong---Findings recorded by Trial 

Court were rightly set aside by Appellate Court below---Appellate Court below had 

discussed in detail evidence adduced by parties---Petitioner failed to point out any illegality, 

infirmity or jurisdictional defect in impugned appellate judgment/decree---Civil revision 

petition dismissed.        (Paras 3,4,5,6,7) 

 

[Trial Court had dismissed suit for specific performance on account of misdescription of 

property whom Appellate Court below upsetting such determination passed impugned 

decree. High Court dismissed civil revision]. 

For the Petitioner: Raja Muhammad Sohail Iftikhar, Advocate. 

For the Respondent: Ch. Naseer Ahmad, Advocate. 

Date of hearing: 9th January, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. ---  Through this civil revision, the petitioner has challenged the 

judgment and decree passed by the Additional District Judge, Rahim Yar Khan dated 

31.3.2001, whereby he accepted the appeal filed by the respondent and decreed the suit for 

specific performance filed by the respondent-plaintiff and set aside the judgment and decree 

passed by the Civil Judge, Rahim Yar Khan dated 17.5.1999, whereby the suit filed by the 

respondent-plaintiff was dismissed. 

 

2. The facts as leading to this civil revision are that the respondent-plaintiff filed a suit 

for specific performance on 12.4.1993 on the basis of agreement to sell and receipt dated 
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18.1.1993. The defendant appeared and contested the suit. On 26.1.1994 the Trial Court 

framed the issues and thereafter invited the parties to produce their respective evidence. 

Both the parties produced oral as well as documentary evidence in support of their 

contentions. The plaintiff produced agreement to sell as Ex.P-1 and receipt as Ex.P-2. vide 

judgment and decree dated 17.5.1999 dismissed the suit. Feeling aggrieved thereby, the 

plaintiff filed an appeal before the first Appellate Court which was accepted vide judgment 

and decree dated 31.3.2001 and decreed the suit. Hence, this civil revision. 

 

3. Learned counsel for the petitioner states that in agreement to sell there is mention of 

Killa Nos. 4 and 8, whereas PW-1 (plaintiff) when appeared as witness stated that Killa 

number of suit property are No. 2 and 3. Further states that the plaintiff has not produced 

Rahmat-Ullah, one of the marginal witnesses, so he has not proved the agreement to sell. 

 

4. On the other hand, learned counsel for the respondent states that the first Appellate 

Court has rightly decreed the suit; that it makes no difference if the specific khasra numbers 

were not mentioned by the plaintiff when appeared in the witness-box, as the suit land 

situated in a joint khata; that one of the marginal witnesses Peer Bakhsh was produced and 

the Scribe of the document also appeared as PW-4 and testified the document that the 

transaction was completed before him and he also testify the transfer of money to the 

defendant by the plaintiff. Learned counsel states that in these circumstances, the Scribe is 

also as good as attesting witness. 

 

5. I have heard the learned counsel fo the parties and have perused the record minutely 

with their able assistance. 

 

6. From the careful perusal of record it reveals that the first Appellate Court while 

recording the findings on Issues Nos. 1 to 3 on the basis of evidence available on the file 

reached to a right conclusion that the view taken by the Trial Court was wrong. Therefore, 

the findings recorded by the Trial Court were rightly set aside by the first Appellate Court. 

The first Appellate Court has discussed in detail the evidence led by the parties, therefore, 

need not be discussed again here in this civil revision. 

 

7. Learned counsel for the petitioner failed to point out any illegality, infirmity or 

jurisdictional defect in the findings recorded by the first Appellate Court. In this view of the 

matter, I see no force in this civil revision, which is dismissed leaving the parties to bear 

their own costs. 

Civil revision petition dismissed. 
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2012 LAW NOTES 1083 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Tariq 

Versus 

Muhammad Akram and others 

 

Civil Revision No. 3-D of 1997, decided on 12th April, 2012. 

CONCLUSION 

(1) Any agreement which is signed unilaterally by the seller is not stricto senso an 

agreement to sell in the eyes of law. 

 

(a) Agreement of sell; signed unilaterally; authenticity of--- 

---Specific performance---Validity---Agreement which is signed unilaterally by the seller is 

not stricto senso an agreement to sell in the eyes of law as there is part performance to be 

performed by both the parties in the agreement to sell and if it is signed by one, meaning 

thereby that other party is not bound by that document, therefore, it cannot be termed as an 

agreement to sell.  (Para 6) 

 

SPECIFIC PERFORMANCE OF AGREEMENT TO SELL---(Subsequent bona fide 

purchaser) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 27(b)---Qanun-e-Shahadat Order, 1984, Arts. 17, 

79---Agreement to sell---Specific performance suit---Plea of bona fide purchase without 

notice---Issue---Appreciation of evidence---Validity---In sale-deed there was no mention of 

previous agreement to sell between owner and plaintiffs---Further, agreement to sell in 

question was not signed by any purchaser---Agreement which is signed unilaterally by the 

seller is not stricto senso an agreement to sell in the eyes of law as there is a part 

performance to be performed by both the parties in the agreement to sell and if it is signed 

by one, meaning thereby that the other party is not bound by that document, therefore, it 

cannot be termed as an agreement to sell---Further, to prove the said agreement to sell two 

attesting witnesses had not been produced---If agreement to sell was not proved or Court did 

not grant decree on basis of agreement to sell, there was no authenticity attached with that 

agreement to sell in favour of plaintiffs---A registered sale-deed had preference over an un-

registered agreement to sell---There was no clear evidence with regard to possession of suit 

property with plaintiffs which was otherwise fatal circumstance against subsequent 

purchaser---Petitioner had successfully proved to be bona fide purchaser when there was no 

evidence on file that petitioner/defendant/subsequent vendee had knowledge about said 

agreement to sell and when Court was not inclined to grant a decree on basis of agreement to 

sell and case of plaintiff-respondent was not proved upto the mark---Impugned appellate 

judgment/decree was set aside by High Court and suit stood dismissed---Civil revision 

petition allowed.         (Para 6) 

 

Key Terms:- Agreement to sell. 

[There was no evidence on record that the defendant-petitioner/subsequent purchaser had 

notice about alleged agreement to sell. Even the agreement to sell was unilaterally signed by 
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the purchaser which could not be enforced. Specific performance suit stood dismissed and 

civil revision petition was allowed by High Court]. 

 

For the Petitioner: Ch. Naseer Ahmad, Advocate. 

For the Respondents: Sardar Muhammad Hussain Khan, Advocate. 

Date of hearing: 12th April, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. ---  Through this civil revision the petitioner has challenged the 

judgment and decree dated 30.9.1996 passed by the learned Additional District Judge, 

Liaquatpur whereby the appeal filed by respondents Nos. 1 to 11 was accepted and the 

judgment and decree dated 18.2.1990 dismissing the suit was set aside. 

 2. Brief facts of the case are that Ghulam Qadir predecessor of respondents Nos. 

1 to 9, respondents No. 11 and Salam Khan respondent No. 10 filed a suit for specific 

performance on 26.11.1976 on the basis of agreement to sell dated 30.6.1971 against the 

petitioner a subsequent vendee, original owner Ayyub Jan Khan predecessor of respondents 

Nos. 12 to 19 and Riaz Muhammad the special attorney of the owner of the suit land. The 

plaintiffs pleaded in the plaint that defendant No. 2 was owner of 1052 kanals and 16 marlas 

of land and he has purchased land from the Government 828 kanals and 8 marlas and agreed 

to sell whole of this land through agreement to sell dated 30.6.1971 to the plaintiffs. The 

plaintiffs also pleaded in the plaint that defendant No. 1 knowingly that plaintiffs have 

agreement to sell with regard to the suit land with defendant No. 2, has purchased 828 

kanals and 8 marlas out of the suit land through registered sale-deed Ex.P-6 registered on 

15.6.1976, therefore, the same was also challenged in the suit. The defendant No. 1-

petitioner appeared and contested the suit. Defendants Nos. 2 and 3 did not turn up. 

Defendant No. 1-petitioner pleaded that he is bona fide purchaser of suit land and further 

that it was not in his knowledge of any previous agreement to sell of the suit land in favour 

of the plaintiffs. The learned Trial Court framed necessary issues on the basis of the 

pleadings of the parties and invited the parties to produce their respective evidence. Both the 

plaintiffs and defendant No. 1 produced their respective evidence. vide judgment and decree 

dated 18.2.1990 the learned Trial Court dismissed the suit. An appeal was filed which was 

accepted by the first Appellate Court vide judgment and decree dated 30.9.1996, hence this 

civil revision. 

 3. Learned counsel for the petitioner-defendant No. 1 contends that the alleged 

agreement to sell Ex.P-1 dated 30.6.1971 was executed in favour of the plaintiffs and 

whereafter through Ex.P-7 registered sale-deed by the original owner i.e. Ayyub Jan Khan 

defendant No. 2 a major portion of the suit land measuring 1040 kanals and 16 marlas was 

transferred for a consideration of Rs. 70,000/- in favour of one of the plaintiffs. Learned 

counsel for the petitioner contends that in this registered sale-deed there is no reference of 

previous agreement to sell. Further this registered sale-deed was executed in favour of one 

of the plaintiffs; therefore, it will be presumed that if any agreement to sell between the 

parties was in existence that has been relinquished. Learned counsel for the petitioner 

relying upon Noor Muhammad Vs. Kaloo Khan and another (1988 CLC 981) and Raiz 

Sultana Bano, etc. Vs. Muhammad Sharif, etc. (NLR 1994 Civil 273) (Supreme Court of 

Pakistan) stated that the plaintiffs-respondents in case of part performance have burden to 
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establish that their case falls under any of exceptions contained Sections 14 and 16 of the 

Specific Relief Act, 1877. Learned counsel states that this alleged agreement to sell does not 

contain any signatures of the plaintiffs‘ predecessor, therefore, it was not enforceable under 

the law. Reliance is placed on Mst. Gulshan Hamid Vs. Kh. Abdul Rehman and others (2010 

SCMR 334). Further that the language of the alleged agreement and the evidence produced 

by the plaintiffs-respondents was contradictory with each other. Learned counsel for the 

petitioner states that even the possession was not with the plaintiffs-respondents, therefore, 

there was no notice to the petitioner with regard to the impugned agreement to sell. Further 

relying upon Amirullah Khan and another Vs. Muhammad Akram (2004 YLR 709) and 

Tahir Hussain Malik Vs. Mst. Najma Rafi (1995 SCMR 1407) learned counsel for the 

petitioner states that there is registered sale-deed in favour of the petitioner-defendant No. 1 

which has preference over un-registered agreement to sell. Further that it has not been 

proved that the defendant No. 1-petitioner was in the knowledge of the previous agreement 

to sell in favour of the plaintiffs. Further that in accordance with Sections 17 and 79 of the 

Qanun-e-Shahadat Order, 1984 the agreement to sell has not been proved. Further that 

alleged agreement to sell is dated 30.6.1971, whereas suit was filed on 26.11.1976 which 

was clearly time-barred and further that the alleged affidavit Ex.P-3 is doubtful. Learned 

counsel for the respondents at this stage does not rely upon this document. 

 4. On the other hand, learned counsel for the respondents-plaintiffs contends 

that defendant No. 1-petitioner has not specifically denied from the agreement to sell in 

favour of the plaintiffs-respondents and further that he has just stated that he does not know 

about existence of agreement to sell in favour of the plaintiffs and further that he has not 

proved his case under Section 27 of the Specific Relief Act, 1877 that he is bona fide 

purchaser of suit land. Further that there is contradiction in the statements of the petitioner-

defendant No. 1 when he appeared as DW.1 in the Court. Learned counsel relying upon 

cases Mst. Surrya Begum and others Vs. Mst. Subhan Begum and others (1992 SCMR 652), 

Muhammad Yousuf Ishaqui Vs. Abdul Majid Khan and 5 others (1984 CLC 243) contends 

that upon subsequent transferee heavy burden of proof lies to prove his bona fide purchase. 

 5. I have heard the arguments of the learned counsel for the parties and have 

perused the entire record with their able assistance. 

 6. The original owner defendant No. 2 never appeared to defend the suit as a 

major portion of the property of agreement to sell has been transferred through Ex.P-7 a 

registered sale-deed in favour of one of the plaintiffs and in this sale-deed there is no 

mention of previous agreement to sell between the owner and the plaintiffs and even there is 

no mention of Salam Khan in this sale-deed, who is the second purchaser alongwith Ghulam 

Qadir. Therefore, the arguments advanced by the learned counsel for the petitioner that by 

purchasing a portion of property by one of the plaintiffs of the agreement to sell impliedly 

cancels the agreement to sell, when there is no mention of the agreement to sell in sale-deed 

in favour of one plaintiffs and the property sold through the sale-deed is a part of that 

agreement to sell. Further agreement to sell is admittedly not signed by any of the purchaser. 

I am clear in my mind that any agreement which is signed unilaterally by the seller is not 

stricto senso an agreement to sell in the eyes of law as there is a part performance to be 

performed by both the parties in the agreement to sell and if it is signed by one, meaning 

thereby that other party is not bound y that document, therefore, in my view it cannot be 

termed as an agreement to sell. Further to prove the agreement to sell two attesting witnesses 
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have not been produced. The attach on the sale-deed in favour of the petitioner-defendant 

No. 1 by the plaintiffs-respondents is only that there is an agreement to sell in their favour 

with regard to the property transferred through registered sale-deed in his favour. If this 

agreement to sell is not proved or Court does not grant decree on the basis of agreement to 

sell, there is no authenticity attached with that agreement to sell in favour of the plaintiffs-

respondents. A registered sale-deed has preference over an unregistered document. There is 

no clear evidence with regard to the possession of the suit property with the plaintiffs which 

is otherwise fatal circumstance against the subsequent purchaser. With regard to the 

possession the findings of the learned Trial Court are against the plaintiffs-respondents. 

Therefore, this fatal weapon is also not available to the plaintiffs-respondents against the 

petitioner. The arguments advanced by the learned counsel for the petitioner is that the 

petitioner has successfully proved to be bona fide purchaser, when there is no evidence on 

the file that the petitioner-defendant has knowledge about the agreement to sell and when 

the Court is not inclined to grant a decree on the basis of agreement to sell and the case of 

the plaintiffs-respondents is not proved upto the mark, therefore, this Court is not agree with 

the findings recorded by the first Appellate Court. 

 In the light of what has been discussed above, this civil revision is allowed and the 

judgment and decree of the first Appellate Court is set aside. Resultantly, the suit filed by 

the plaintiffs-respondents stands dismissed. 

Civil revision petition allowed. 

 

2012 P.Cr.R. 1364 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Muhammad Ameen 

Versus 

The State and another 

 

Criminal Misc. No. 1671-B of 2011/BWP, decided on 25th August, 2011. 

CONCLUSION 

(1) Per medical report hymen being torn bail may be refused even in presence of 

negative report of DNA test. 

 

BAIL --- (Heinous offence) 

Criminal Procedure Code (V of 1898)--- 

---S. 497---Pakistan Penal Code, 1860, S. 376(1)---Commission of rape---Heinous offence---

Petitioner who happened to be Imam of Mosque was nominated in F.I.R. with an allegation 

of committing rape with a young girl of 11 years who was getting religious education from 

him---Bail plea---Held: According to medico-legal report hymen was torn fresh and vagina 

admitted two fingers tightly---Petitioner had failed to point out as to why complainant had 

involved the petitioner in a case in which he himself run risk of stigmatizing his own young 

daughter destroying her future---Contentions with regard to tearing of hymen, negative 

report of DNA test or chemical examiner, dispute over IMAMAT of Masjid relate deeper 

appreciation of material available on record, which was neither desirable nor required at bail 
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stage---Petitioner was involved in a heinous offence which fell within prohibitory clause---

Bail after arrest refused.       (Para 8) 

 

[Petitioner/Imam of mosque allegedly committed rape with a student aged 11 years. 

According to medical repot, hymen was found torn. However, negative report of DNA 

would be assessed at time of trial. Bail was declined]. 

 

For the Petitioner: Qari Nadem Ahmad Awaisi, Advocate. 

For the State: Muhammad Ali Shahab, D.P.G. 

For the Complainant: Ch. Manzoor Ahmad, Advocate. 

Riaz, ASI with record. 

Date of hearing: 25th August, 2011. 

 

ORDER 

AMIN-UD-DIN KHAN, J. --- Muhammad Ameen son of Muhammad Bakhsh, petitioner 

seeks post-arrest bail in case F.I.R. No. 177/2010, dated 29.04.2010, registered at Police 

Station Saddar Hasilpur, District Bahawalpur, for an offence under Section 376(1), PPC.  

 

2.  The allegation against the petitioner is that he was Imam Masjid and was imparting 

religious education to the children and Amna Bibi aged 11/12 years was also used to get 

education of the HOLY QURAN from him; on 25.04.2010 Amna Bibi went to the mosque 

and did not return; when the complainant and the PWs went in search of Amna Bibi and 

reached near the mosque they heard the shrieks of Amna Bibi and on reaching inside the 

mosque they found that both were naked; their shalwars were removed and the petitioner 

was committing zina. On seeing them the accused fled away from the spot. Resultantly the 

instant F.I.R. was registered.  

 

3.  Petitioner was arrested on 29.04.2010 and is behind the bars since then. His plea for 

post-arrest bail did not find favour with the learned Additional Sessions Judges who turned 

down his plea vide orders dated 23.07.2010 and 06.06.2011. Hence this petition.  

 

4.  Learned counsel for the petitioner contends that petitioner is innocent and has been 

involved in this case due to previous enmity and grudge as the petitioner's father was witness 

against Shaukat Lamberdar in a murder case who is a close relative of the complainant; that 

there is a dispute over Imamat of the mosque between the petitioner and Muhammad Ashraf 

who too is a close relative of the complainant that the petitioner is behind the bars since 

29.04.2010; that there is an un-explained delay of four days in lodging the FIR; that the 

report of chemical examiner and D.N.A. test are negative, therefore, the offence of zina is 

not proved as according to the medico-legal report no injury or mark of violence was present 

on the body of the alleged victim; and that the trial has not commenced, therefore, the 

petitioner is entitled for the grant of bail.  

 

5.  On the contrary learned counsel for the complainant has vociferously opposed the 

bail on the grounds that the petitioner has committed rape with an innocent girl of 11 years 

who was getting religious education from him.  
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6. Learned D.P.G. has also vehemently opposed the grant of bail on the ground that for 

commission of rape a penetration is sufficient and there is no need of D.N.A. test at bail 

stage; that the trial has commenced and till 24.08.2011 on 32 occasions the case has been 

taken up, out of which on twenty nine times the case was adjourned on the request of the 

learned counsel for the accused; therefore, the delay in conclusion of the trial is being 

caused due to non-cooperation of the defence counsel.  

 

7.  I have heard the learned counsel for the parties and have perused the record.  

 

8.  The petitioner is nominated in the F.I.R. with an allegation of committing rape with a 

young girl of 11 years who was getting religious education from him. According to the 

medico-legal report the hymen was torn fresh and the vagina admitted two fingers tightly. 

Learned counsel for the petitioner has failed to point out as to why the complainant has 

involved the petitioner in a case in which he himself runs the risk of stigmatizing his own 

young daughter destroying her fixture. The contentions of the learned counsel for the 

petitioner with regard to tearing of hymen; the negative report of DNA test or chemical 

examiner, the dispute over IMAMAT of the Masjid relate deeper appreciation of the 

material available on record, which are neither desirable nor require at bail stage. It has 

straightaway been observed that the petitioner is involved in a heinous offence which falls 

within the ambit of prohibitory clause of Section 497, Cr.P.C. Resultantly this petition is 

dismissed.  

Bail after arrest refused.  

 

2012 P.Cr.R. 1437 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Allah Bachaya 

Versus 

Additional Sessions Judge, Bahawalpur and 5 others 

 

Writ Petition No. 2329 of 2010/BWP, decided on 13th January, 2012. 

 

CONCLUSION 

(1) For filing a complaint u/S. 3 of the Illegal Dispossession Act, 2005 being criminal 

proceedings the event must be completely narrated. 

 

COMPLAINT ABOUT ILLEGAL DISPOSSESSION---(Absence of narration of 

occurrence/joint khata) 

Constitution of Pakistan (1973)--- 

---Art. 199---Illegal Dispossession Act, 2005, Ss. 3/4---Criminal complaint---Joint khata---

Absence of narration of occurrence of alleged dispossession---Trial Court dismissed 

complaint after recording cursory evidence---Impugned order---Validity---There was no 

specific narration of alleged event of taking possession of land in question illegally by 

respondents---There was no mention of witnesses of alleged illegal dispossession of 

petitioner for said land---Besides, said land reportedly fell in a joint khata in which both the 
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parties were owners of land---No illegality, infirmity or jurisdictional defect in the impugned 

order was found by High Court---Writ petition dismissed.  (Paras 3,4) 

[Dispute pertained to joint khata. Narration of occurrence of alleged illegal dispossession 

was missing. Complaint was rightly dismissed. High Court dismissed writ petition]. 

 

For the Petitioner: Sardar Mehmood Iqbal Khakwani, Advocate. 

For the Respondents: Nemo. 

Date of hearing: 13th January, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. ---  Through this writ petition, order passed by the Additional 

Sessions Judge, Bahawalpur dated 5.4.2010 has been called in question, whereby complaint 

under Sections 3 and 4 of the Illegal Dispossession Act, 2005 filed by the petitioner was 

dismissed. 

 

2. It is contended by the learned counsel for petitioner that the Additional Sessions 

Judge fell in error while dismissing the complaint after recording cursory evidence even has 

not summoned the accused-respondents Nos. 2 to 6; that the evidence was in accordance 

with the complaint filed by the petitioner, so respondents Nos. 2 to 6 should have been 

summoned in order to face trial. Further states that if any case, as mentioned in the 

impugned order was of civil nature, the accused could have been acquitted u/S.  265-K of 

the Cr.P.C. 

 

3. I have gone through the complaint, cursory evidence produced by the petitioner as 

well as the impugned order. There is no specific narration of alleged event of taking 

possession of suit land illegally by accused-respondents Nos. 2 to 6. There is also no 

mention of witnesses of alleged illegal dispossession of petitioner from suit land. Even 

otherwise, the Additional Sessions Judge has noticed that suit land falls in a joint khata 

which both the parties are owner of land. I am of the considered view that for filing a 

complaint u/S. 3 of the Illegal Dispossession Act, 2005 being criminal proceedings the event 

must be completely narrated because it is a criminal complaint by way of which the 

complainant prays for re-possession as well as for conviction of respondents and there must 

be mentioning of witnesses also in complaint, but this case all these things are missing. 

 

4. Learned counsel for the petitioner failed to show any illegality, infirmity or 

jurisdictional defect in the impugned order passed by the A.S.J. In this view of the matter, 

no case for interference by this Court while exercising jurisdiction under Article 199 of the 

Constitution of Islamic Republic of Pakistan, 1973, has been made out. Accordingly, this 

writ petition being devoid of any merits is, hereby, dismissed. 

Petition dismissed. 
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2013 CLC 115 

[Lahore] 

Before Amin-ud-Din Khan, J 

MINA BIBI----Petitioner 

Versus 

MANAK KHAN and others----Respondents 
  

Civil Revision No.2972 of 2010, heard on 6th June, 2012.  

Qanun-e-Shahadat (10 of 1984)---  
----Arts. 87, 117 & 120---Specific Relief Act (I of 1877), S.42---Suit for declaration---

Inheritance---Divorce, proof of---Onus---Owner of suit property died issueless and plaintiff 

was his widow who sought her right in inheritance---Plea raised by defendants was that 

plaintiff was not entitled to inheritance as she had been divorced by the deceased in his life 

time---Validity---For proving a fact through positive evidence was the responsibility of 

defendants, as they had asserted that deceased had divorced the plaintiff and she had negated 

the fact---Plaintiff made statement on oath before Trial Court that she was never divorced by 

her husband and she was never conveyed about alleged divorce---Onus to prove divorce 

shifted upon defendants to prove positive, the factum of divorce and its confirmation---For 

positive proof of divorce, relevant material was entry of stamp vendor about sale of stamp 

paper for instrument of "Talaq", original divorce deed, entry in register and statement of 

writer of alleged divorce deed---Most of the certified copies of documentary evidence were 

not certified in accordance with Article 87 of Qanun-e-Shahadat, 1984, therefore, were not 

per se admissible---Original record had not been produced by defendants, therefore, 

documentary evidence produced by defendants had a little value---Defendants had orally 

alleged that various departments had also found that plaintiff was divorced by deceased but 

nothing was proved on record---Findings recorded by Trial Court was in accordance with 

evidence available on file and were well-reasoned, whereas Lower Appellate Court fell in 

error while relying upon inadmissible evidence produced by defendant---High Court in 

exercise of revisional jurisdiction set aside judgment and decree passed by Lower Appellate 

Court and restored that of Trial Court---Revision was allowed in circumstances.  

Mian Ghulam Rasool for Petitioner. 

Munir Hussain Punjutha for Respondents.  

Date of hearing: 6th June, 2012.  

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.--- Through this civil revision, the petitioner has challenged the 

judgment and decree dated 21-7-2010, passed by the learned Additional District Judge, 

Bhalwal, District Sargodha, whereby the appeal filed by the respondents was accepted and 

the judgment and decree dated 3-2-2010, passed by the learned Civil Judge, Bhalwal, 

District Sargodha, decreeing the suit of the plaintiff/ petitioner, was set aside. 

  

2.         Brief facts of the case are that the petitioner, on 18-10-2003 filed a suit for 

declaration contending therein that she is the widow of Muhammad Yar son of Manak Khan 

and therefore, entitled to inherit him as the deceased and plaintiff were issueless. She also 

challenged Mutation of Inheritance No.15162 dated 15-3-2003, sanctioning 5/6 share in 

favour of Manak, father of the deceased and 1/6 share in favour of Ghulam Bibi, mother of 
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the deceased, excluding the plaintiff/petitioner. She further challenged the alleged divorce 

and certificate of confirmation of divorce. Defendants were summoned, they appeared, filed 

their written statement, contested the suit. The learned trial Court framed the issues and 

invited the parties to produce their respective evidence. Both the parties produced their oral 

as well as documentary evidence. The learned trial Court, vide judgment and decree dated 3-

2-2010 decreed the suit. The judgment-debtors/defendants preferred an appeal, which was 

accepted, vide judgment and decree dated 21-7-2010. Hence, this civil revision. 

 

3.         Learned counsel for the petitioner states that the original divorce deed is not on the 

surface and admittedly the alleged divorce deed was not sent to the plaintiff/petitioner by the 

deceased/Muhammad Yar and also no notice was given to the plaintiff/petitioner. Learned 

counsel further states that on the basis of inadmissible evidence, which is otherwise indirect 

in nature, the defendants have defended the suit and the plaintiff through direct and 

confidence-inspiring evidence proved her case and findings recorded by the learned trial 

Court are based on reasons whereas the learned first appellate Court, without any justifiable 

reasons and even without proper rebuttal, has set aside the well-reasoned judgment of the 

learned trial Court while relying upon inadmissible evidence produced by the defendants 

and has dismissed the suit filed by the plaintiff/petitioner. 

 

4.         On the other hand, learned counsel for the respondents states that findings recorded 

by the first appellate Court are to be given preference under the law. Further states that there 

was a proceeding of confirmation of divorce in the Union Council. He also states that even 

various  departments  enquired  into  the  matter  and  came  to  the conclusion that the 

deceased had divorced the plaintiff/petitioner in his life time. 

 

5.         I have heard the learned counsel for the parties at full length and have gone through 

the record with their able assistance. 

 

6.         The basic requirement for determination of this case is that on the basis of a stand 

taken by the defendants that plaintiff/petitioner was divorced by her husband, namely, 

Muhammad Yar in his life time, if the version of the defendants is proved certainly the 

plaintiff/petitioner is to be disinherited from the inheritance of Muhammad Yar, therefore, 

very care and caution is required in this case as it relates to a matter of inheritance. As the 

factum of pronouncing of "talaq", reducing it into writing and then confirmation of that 

`talaq' by the concerned Union Council under the law were the pivotal points in this case, 

certainly for proving a fact through positive evidence was the responsibility of the 

defendants. As they have asserted that the deceased divorced the plaintiff/petitioner and 

plaintiff has negated the fact, when she made statement on oath before the court that she was 

never divorced by her husband and she was never conveyed about the alleged divorce, the 

onus shifted upon the defendants to prove positive, the factum of divorce and its 

confirmation. For positive proof of divorce, the relevant material was the entry of the stamp 

vendor about the sale of stamp paper for instrument of `talaq', the original divorce deed, 

entry in the register and statement of the writer of the alleged divorce deed. Nothing from 

the above evidence has been produced by the defendants. Even defendant No.1 has admitted 

that he has sent the alleged divorce to the Union Council and it is also admitted that `nikah' 

of the parties took place at Chak No.10 and the alleged divorce was processed in Union 
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Council Dhall. Further the statement of the plaintiff that along with the dead body of the 

deceased/Muhammad Yar two cheques, each amounting to Rs.1,32,000/-, one in the name of 

the plaintiff/petitioner and the other in the name of father of the deceased i.e. defendant No.1 

were also received and one cheque was handed over to the plaintiff/petitioner, has not been 

denied by the other side. Admittedly, Muhammad Yar died in Saudi Arabia on 12-6-2003 

whereas the alleged divorce received in the Union Council on 16-8-2001 and the matter was 

decided on 14-11-2001. It is nowhere proved that the deceased ever appeared before the 

Union Council for submission of the alleged divorce or for proceeding with regard to the 

confirmation of the divorce, rather defendant No.1 has stated that he sent the divorce to the 

Union Council. I have noticed that the impugned Mutation No.15162, copy of which has 

been produced as Exh.D-3 is copy from 'Purt Patwar'. Its certified copy from the revenue 

office has not been produced, therefore, it does not contain the complete proceedings. Only 

the summary of passing the mutation has been entered by the Patwari on this mutation, 

therefore, it is not proved that any enquiry was made with regard to the divorce of the 

plaintiff at the time of attestation of the mutation. Further I have observed that the 

documentary evidence produced by the defendants has been got exhibited in the statement of 

the learned counsel. As I have noted that most of the certified copies of the documentary 

evidence were not certified in accordance with Article 87 of the Qanun-e-Shahadat Order, 

1984, therefore, were not per se admissible and the original record has not been produced by 

the defendants, therefore, the documentary evidence produced by the defendants has a little 

value. Defendants have orally alleged that various departments have also found that plaintiff 

was divorced  by  the  deceased  but  nothing  has  been  proved  on  the record. 

 

7.         In the above discussion, it is clear that findings recorded by the learned trial Court 

are in accordance with the evidence available on the file and are well-reasoned findings 

whereas the learned first appellate court fell in error while relying upon inadmissible 

evidence produced by the defendants. In this view of the matter, this civil revision is 

accepted and the judgment and decree passed by the first appellate Court is set aside. 

MH/M-250/L                                                                                     

            Revision allowed. 

 

2013 CLC 174 

[Lahore] 

Before Amin-ud-Din Khan, J 

SAEED-UD-DIN and others----Petitioners 

Versus 

Mst. HAFEEZ BEGUM and others----Respondents 
 

Civil Revision No.407 of 2004, heard on 10th October, 2011. 

 (a) Colonization of Government Lands (Punjab) Act (V of 1912)--- 
----Ss. 15 & 20---Purchaser of State land---Status of such purchaser after his death---Scope--

-Such purchaser till payment of final dues to Government would be deemed to a tenant for 

all purposes---Status of such purchaser, for determination of rights inter se his legal heirs, 

would be that of a purchaser---Co-sharer in possession of a property would be deemed to be 

in possession on behalf of all co-sharers thereof---Any payment made to Government by a 

legal heir of such purchaser,  if  he  remained  in  possession  of  such  land  and  took 
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produce  thereof,  would  be  presumed  to  be  made  on  behalf  of  all legal  heirs---

Provision  of  S.20  of  Colonization  of  Government Lands (Punjab) Act, 1912 would not 

apply to such case---Illustration.  

  

(b) Co-sharer--- 
----Co-sharer in possession would be deemed to be in possession on behalf of all co-sharers.  

            Bashir Ahmad Chaudhary for Petitioners. 

            Ch. Muhammad Amjad Khan for Respondents Nos.1 to 6. 

            Mian Kashif Saleem for Respondents Nos.7 and 8. 

            Date of hearing: 10th October, 2011. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.--- Through this civil revision, the petitioners have challenged 

the judgment and decree passed by the Additional District Judge, Rahim Yar Khan dated 29-

5-2004, whereby the appeal filed by the petitioners was dismissed, and against the judgment 

and decree passed by the Civil Judge, Rahim Yar Khan dated 14-2-2004, whereby the suit 

filed by the respondents was decreed. 

2.         The brief facts as leading to the instant civil revision are that the respondents-

plaintiffs on 5-12-1998 filed a suit for declaration stating therein that the father of the 

parties, namely, Lal Din son of Mian Mola Bakhsh was owner of Lot No.4 of land 

measuring 1800-Kanals fully described in the head note of the plaint, by way of purchase in 

open auction on 7-1-1941 from the Government of Bahawalpur. He died in the year 1945. 

At the time of death, his 5 sons and 5 daughters were alive. Further alleged in the plaint that 

in accordance with her right, she was entitled to get 120-Kanals out of the suit-land. She 

challenged Patta-Malkiat  sanctioned  on  29-1-1952  and  on  the  basis  of  that  Patta-

Malkiat, Mutation No.32 sanctioned on 17-5-1956 in favour of sons of deceased. 

            The defendants appeared and filed written statement. They denied from the 

assertions made in the plaint by the plaintiffs and stated that in accordance with section 20-A 

of the Colonization of Government Lands (Punjab) Act, 1912, the land was a grant and not 

the ownership at the time of death of Lal Din. Therefore, the grant was transferred in favour 

of the sons only. Further stated that the father of the parties agreed to transfer some land in 

favour of his brother, therefore, suit was stated to be incompetent. Many preliminary 

objections were also raised by the defendants. The trial Court, from the divergent pleadings 

of the parties, framed necessary issues on 2-11-2000 and invited the parties to adduce their 

respective evidence. Both the parties produced their oral as well as documentary evidence in 

support of theft versions. Vide judgment and decree dated 14-2-2004 learned trial Court 

decreed the suit. Feeling aggrieved thereby, the defendants preferred an appeal before the 

first appellate court, who modified the decree of the trial Court declaring that the propositus 

of the parties was owner of 1390-Kanals at the time of his death therefore, the first appellate 

court declared that parties will get their share of inheritance from 1390- Kanals and not from 

1800-kanals. Hence, this civil revision. 

3.         Learned counsel for the petitioners-defendants states that Lal Din had not paid the 

entire amount to the Government, therefore, full proprietary rights were not transferred in 

his favour and he was just a grantee; that the petitioners reported the matter to the Patwari 

showing all the legal heirs and the Patwari in accordance with the law prevailing at that time 

in State of Bahawalpur, sanctioned the mutation of inheritance in the year 1946; that the suit 
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was not competent; that the suit was time-barred; that it is not a case of inheritance and that 

the petitioners have not concealed the facts from the revenue hierarchy and from this Court. 

It has been further stated that in the year 1948-49, the names of petitioners-defendants were 

incorporated in Jamabandi as tiller; that in accordance with section 15 of the Colonization of 

Government Lands (Punjab) Act, till the time full payment is not made, the bidder of the 

land in open auction will be treated as a grantee and not an absolute owner. 

4.         On the other hand, learned counsel for the respondents-plaintiffs states  that  

admittedly  at  the  time  of  order  passed  by  the  A.C. dated 7-11-1946, none of the 

respondents was present; that even one of the respondents was married and was residing 

anywhere else, whereas admittedly  the  other  respondents  were  minors  at  that  time.  

Further that it is not mentioned in the order impugned that it has been passed under section 

20 of the Colonization of Government Lands (Punjab) Act, 1912. Learned counsel lastly 

contended that the land was purchased in open auction, therefore, the condition of tenancy 

does not apply to that land. There are concurrent findings of facts recorded by the courts 

below. 

5.         I have heard the learned counsel for the parties and have perused the record minutely 

with their able assistance. 

6.         The main emphasis of learned counsel for the petitioners-defendants is that full 

payment of auctioned land was not made, therefore, under section 15 of the Colonization of 

Government Lands (Punjab) Act, the propositus of parties was presumed to be the tenant of 

such land. I have seen that both the courts below, in most of their discussion, have focused 

on the point presuming land in question to be of a tenancy, therefore, they have discussed 

the matter keeping in view the status of propositus of parties as a tenant, for determination of 

basic question between the parties. It is not denied that the propositus of parties was 

successful bidder in open auction for purchase of Lot No.4 consisting of 1800-kanals from 

the Government of Bahawalpur. The question requires determination that whether the status 

of land will be a tenancy and the propositus a tenant till his death, admittedly full price of 

land was not paid, therefore, propositus of parties would be deemed to be a tenant for all 

purposes; it is not the case of petitioners-defendants that the family of parties was governed 

by customs in the matters of inheritance and further that in accordance with customs, the 

females of a family were excluded from the inheritance. Learned counsel for the petitioners 

has conceded that at the time of death of father of the parties, they gave full information 

about all the legal heirs of the deceased to the revenue authority and therefore, the names of 

plaintiffs-respondents were also given to the revenue hierarchy. In view of these facts, it is 

not denied that the family of parties was governed by their personal law in the matters of 

inheritance. 

7.         In the above circumstances, in my view, so far application of section 15 of the 

Colonization of Government Lands (Punjab) Act is concerned. It just relates to a 

relationship between purchaser and the Government which provides a deeming status. It 

does not mean that a purchaser till the time of final payment of amount to the Government, 

is a tenant for all purposes. For the application of conditions available in the Colony Act, he 

is deemed to be a tenant. In this eventuality, when his status is deemed to be a tenant against 

the Government, in my view, he is not actually a tenant. In case in hand, the status of 

propositus of the parties at the time of death, will not be of a tenant for determination of 

rights inter se the parties. His status is that of a purchaser. 
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8.         The argument of learned counsel for the petitioners that they made some payments 

which were due to the Government for the transfer of land, it can be safely said that those 

payments were made from the joint income. It is safely presumable that when the petitioners 

were in possession of suit-land and they were taking benefits of the land, and now it is well-

settled law that one of the co-sharer in possession is deemed to be in possession on behalf of 

all the co-sharer, which is a answer to the point of limitation. Furthermore, it is not denied 

that the petitioners were taking the produce of land and if any payment is made to the 

Government that will also be presumed to be made on behalf of all the legal heirs of the 

propositus. In view of this discussion, this Court is of the considered view that the 

propositus of parties was purchaser of the suit-land at the time of death as most of the 

instalments were paid in his life time and section 20 of the Colonization of Government 

Lands (Punjab) Act is not applicable to the facts of this case. 

9.         There are concurrent findings of facts against the petitioners which cannot be set 

aside while exercising jurisdiction under section 115 of the C.P.C. when there is no defect 

therein. 

10.       In the light of what has been discussed above, learned counsel for the petitioners 

failed to point out any illegality or infirmity in the impugned judgments and decrees passed 

by both the courts below. Accordingly, the instant civil revision being devoid of any 

substance is dismissed with no order as to costs. 

SAK/S-24/L                                                                                        Revision dismissed. 

 

2013 C L C 395 

[Lahore] 

Before Ijaz Ahmad and Amin-ud-Din Khan, JJ 

MUHAMMAD SULEMAN and others----Petitioners 

Versus 

PUBLIC-AT-LARGE and others----Respondents 
 

Civil Revision No.342 of 2008, decided on 23rd February, 2012. 

(a) Succession Act (XXXIX of 1925)--- 
----S. 372---Succession certificate, issuance of---Entitlement---Sisters as residuaries---

Scope---Deceased was unmarried lady survived by two real sisters and sons of her paternal 

uncle's sons---Sisters of deceased applied for issuance of succession certificate with regard 

to amount lying in her bank account and claimed the amount as residuary of deceased---

Validity---For full sister becoming a residuary it was necessary that she must qualify the 

exceptions attached at Sl. No.6 of the table of residuaries in order of succession, provided 

under section 65 of Mohemmadan Law by D.F. Mulla---Sisters did not fulfil any exception, 

therefore, they being two in number would get 2/3rd share of inheritance, whereas 1/3rd 

would go to sons of her full paternal uncle's sons---High Court directed Trial Court to issue 

succession certificate accordingly and set aside concurrent findings of fact by two Courts 

below---Revision was allowed accordingly.  

Barkat Bibi and others v. Mst. Gaman Bibi and others 2005 MLD 280  fol.     

Rasoolan Bibi v. Waris Ali and others 2007 MLD 33  dissented from. 

 

 (b) Interpretation of statutes--- 
----Exception governs the rules/enactments. 
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            Sh. Karim-ud-Din for Petitioners. 

            Raja Muhammad Sohail Iftikhar for Respondents. 

            Date of hearing: 22nd February, 2012. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.--- Through this civil revision the petitioners have impugned the 

judgment dated 13-10-2008 passed by the Additional District Judge, Bahawal Nagar, 

whereby the appeal filed by the  petitioners  was  dismissed,  and  the  order  dated  26-5-

2008 passed by the Senior Civil Judge, Bahawal Nagar, whereby an application for issuance 

of succession certificate filed by the petitioners was dismissed. 

2.         This   case   was   fixed   before   one   of   us   (Amin-ud-Din  Khan, J.) for hearing 

on 14-12-2011, the same day during the course of arguments of learned counsel for the 

parties it came to the notice of this Court that decisions of this Court reported in "2005 MLD 

280 (Barkat Bibi and others v. Mst. Gaman Bibi and others)" and "2007 MLD 33 (Rasoolan 

Bibi v. Waris Ali and others)" are incompatible with each other, therefore, this Court 

referred the matter to the Hon'ble Chief Justice for constitution of Larger Bench and this 

Bench has been constituted. 

3.         The facts of case are not in dispute. Mst. Kammu Sain daughter of Jatta died 

unmarried. At the time of her death she was having an amount of Rs.499000 in the National 

Bank of Pakistan, Street Branch, Bahawal Nagar. The petitioners filed an application for 

grant of succession certificate. At the time of death of Mst. Kammu Sain, Mst. Bhirawan 

alias Akki and Mst. Noor Elahi (respondents Nos.2 and 3) her real sisters were alive and the 

petitioners and respondents Nos.4 to 31 being paternal uncle's sons' sons, applied for 

issuance of succession certificate in their favour. The trial Court after receiving replies 

framed issues and invited the parties to produce their evidence. Both the parties adduced 

their respective evidence. After the close of trial, the trial Court vide order dated 26-5-2008 

dismissed the application for grant of succession certificate to the applicants. An appeal was 

preferred before the first appellate court, which was also dismissed vide judgment dated 13-

10-2008. Hence, this civil revision. 

4.         Learned counsel for the petitioners states that in accordance with Mohammadan Law 

by D.F.Mulla which is applicable in Pakistan, the real sisters of deceased will get only 2/3rd 

share from the inheritance of their deceased sister, whereas 1/3rd will go to the petitioners 

and respondents Nos.4 to 31 being residuaries, as admittedly they are paternal uncle's sons' 

sons. Learned counsel for the petitioners has relied upon "2005 MLD 280 (Barkat Bibi and 

others v. Mst. Gaman Bibi and others)". 

5.         On the other hand, learned counsel for the respondents Nos.2 and 3 has tried to argue 

that petitioners as well as respondents Nos.4 to 31 are not the paternal uncle's sons' sons but 

we do not agree with learned counsel, as Mst. Bhirawan while appearing as RW-1 has 

admitted the relationship between the parties, therefore, learned counsel cannot be permitted 

to argue against the admitted facts. It has been further contended that both the courts below 

have concurrently decided the matter in issue. While relying upon "2007 MLD 33 (Rasoolan 

Bibi v. Waris Ali and others)" states that real sisters of deceased will inherit her as sharer as 

well as the residue will also go to the sisters as residuaries, therefore, nothing will go to the 

petitioners as well as respondents Nos.4 to 31. 

6.         We  have  heard  the  learned  counsel  for  the  parties  at  full length  and  also  gone  

through  the  record  as  well  as  case-law  cited by them. 
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7.         We have carefully perused the case-law referred to by learned counsel for the parties. 

In the judgment reported as "2005 MLD 280 (Barkat Bibi and others v. Mst. Gaman Bibi 

and others)" the Hon'ble Single Judge of this Court has opined that in case of one sister and 

two sons of pre-deceased brother of deceased, the sister will get one half and one half will 

go to the sons of pre-deceased brother of deceased. Whereas, the Hon'ble Single Judge of 

this Court in the judgment reported as "2007 MLD 33 (Rasoolan Bibi v. Waris Ali and 

others)" has opined that in presence of two surviving sisters of a deceased lady, the son of 

pre-deceased brother of deceased lady was not legal heir, therefore, held that son of pre-

deceased brother will not inherit. The opinion of each of the Hon'ble Judges of this Court is 

incompatible with each other. 

            We have minutely perused the judgments of both the Hon'ble Judges mentioned 

supra and also have gone through the provisions of Mohammedan Law. First of all we have 

seen the table of sharers. Admittedly, Full Sister is a sharer if she is single, she gets one half 

and if two or more then get 2/3rd and the conditions under which the normal share is 

inherited are when no (i) child (ii) child of a son h.l.s. (iii) father (iv) true grandfather or (v) 

full brother and further with full brother she becomes residuary. Then we have perused the 

table of residuaries in order of succession at Sr. No.6 Full Sister is mentioned. The full 

particulars given at Sr. No.6 in the table of residuaries in accordance with Sunni Law under 

section 65 of Mohammadan Law by D.F. Mulla, which is as follows:--- 

"FULL SISTER--- In default of full brother and the other residuaries above named, the full 

sister takes the residue if any, if there be (1) a daughter or daughters, or (2) a son's daughter 

or daughters h.l.s. or even there be (3) one daughter and a son's daughter or daughters h.l.s." 

The exceptions attached to Sr. No.6 are three in number. No doubt, ordinarily without the 

brother she is a sharer and with the brother she becomes the residuary. There are also 

exceptions whether even in the absence of brother she becomes the residuary, which are 

mentioned at Nos.1, 2 and 3 at Sr. No.6 of table of residuaries. It is basic principle of 

interpretation of statute that exception governs the rule. In this case, the exceptions attached 

to this rule which make a full sister as residuary are that in case the residuaries mentioned 

from Sr. Nos.1 to 5 are not available and also deceased has a daughter or a son's daughter or 

daughter's h.l.s. or one daughter and a son's daughter or daughters h.l.s. In case in hand none 

of these eventualities as mentioned with full sister at Sr. No.6 of the table of residuaries is 

available, therefore, we are of the considered opinion that for full sister becoming a 

residuary it is necessary that she must qualify the exceptions attached at Sr. No.6 of the table 

of residuaries in order of succession. In case in hand, the sisters are not having these 

conditions, therefore, in our opinion the sisters being two in number of the deceased, will get 

2/3rd share of inheritance, whereas 1/3rd will go to the full paternal uncle's sons' sons, who 

are at Sr. No.17 of the table of residuaries. In this view of the matter, we agree with the view 

taken by the Hon'ble Single Judge of this Court in the judgment reported as "2005 MLD 280 

(Barkat Bibi and others v. Mst. Gaman Bibi and others)" and we respectfully disagree with 

the view taken by the Hon'ble Single Judge of this Court in the judgment reported as 2007 

MLD 33 (Rasoolan Bibi  v. Waris Ali and others)". 

8.         For the foregoing reasons, we allow this civil revision and set aside the impugned 

order and judgment passed by two courts below. The trial court to issue succession 

certificate in the above terms. 

MH/M-286/L                                                                                       Revision allowed. 
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2013 C L C 731 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD SHARIF----Petitioner 

Versus 

Mst. ALAM BIBI and others----Respondents 

 

Civil Revision No.77 of 1996, decided 17th January, 2012. 

 

Specific Relief Act (I of 1877)--- 
----S. 42---Declaratory decree, scope of---Suit for declaration of title was decreed 

concurrently on basis of a partition in accordance with a family settlement/compromise 

produced before Revenue Officer---Contention of defendants was that said settlement was 

temporary till issuance of Patta Malkiat in favour of original owners---Validity---

Declaratory decree could declare a pre-existing right and a new right could not be created 

through a decree passed for declaration in a suit filed under section 42 of the Specific Relief 

Act, 1877---Plaintiffs, in the present suit, demanded a decree in their favour for creation of a 

right which was not permissible under law---No pre-existing rights of ownership existed in 

favour of the plaintiffs on basis of any compromise or family settlement when admittedly 

Patta Malkiat had not been issued in favour of the legal heirs of the alleged original owner---

-Concurrent findings of courts below were a clear misuse of jurisdiction and were set aside--

-Revision was allowed, in circumstances. 

             

Sher Muhammad Khan and others v. Ilam Din and others 1994 SCMR 470; Jagpal Kaur v. 

Surat Singh AIR 1935 Lah. 638 and Shamir through Legal Heirs v. Faiz Elahi through Legal 

Heirs 1993 SCMR 145  distinguished. 

           

Sardar Muhammad Hussain Khan for Petitioner. 

Ch. Naseer Ahmad for Respondents. 

Date of hearing: 17th January, 2012. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.--- Through this civil revision, the petitioners have challenged 

the judgment and decree dated 17-12-1995 passed by the Additional District Rahim Yar 

Khan, whereby appeal filed by the petitioner  was  dismissed,  and  the  judgment  and  

decree  dated  21-10-1991 passed by the Civil Judge, Rahim Yar Khan, whereby suit flied 

by the respondents was decreed. 

 

2. The facts as leading to this civil revision are that Mst. Alam Bibi and Mst. Zubaida Bibi, 

widow and daughter of Wali Muhammad, respectively, on 27-7-1985 filed a suit for 

declaration on the basis of family partition in accordance with compromise dated 26-3-1969 

produced before the Revenue Officer/Collector, Rahim Yar Khan. Actually the colony land 

was allotted to one Khuda Bakhsh who was having four sons, namely, Ali Muhammad, 

Ghulam Muhammad, Wali Muhammad and Muhammad Sharif, and two daughters, namely, 

Reshman and Sharifan. Wali Muhammad died, his widow and daughter filed a suit for 

produce of land left by Wali Muhammad from the inheritance of his father Khuda Bakhsh, 
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as whole the land was in possession of Ali Muhammad. The parties to that suit filed a 

compromise in the court that 10-1/2 Acre land from the suit property has been given to the 

plaintiffs and in view of said compromise suit was decided. Now on the basis of that 

compromise, the plaintiffs-respondents Nos.1 and 2 filed suit in hand claiming a declaration 

that they be declared as owner in possession of suit-land which was given to them in that 

compromise produced before the Revenue Officer in the year 1969. Before filing of this suit, 

plaintiffs-respondents Nos.1 and 2 also filed a suit for possession on 14-11-1982, which was 

later on withdrawn. 

 

3.         The suit was contested by the defendants by filing written statement, wherein it was 

pleaded that settlement was temporary till the Issuance of Patta Malkiat in favour of original 

owners. They prayed that suit is not competent. From the divergent pleadings of parties, the 

trial court framed issues and invited the parties to produce their evidence. Both the parties 

adduced their respective evidence in support of their contentions. After close of trial and 

hearing the arguments of parties, the trial Court vide judgment and decree dated 21-10-1991 

decreed the suit. Feeling aggrieved thereby, the defendants preferred an appeal before the- 

first appellate court, which was dismissed vide judgment and decree dated 17-12-1995. 

Hence, this civil revision. 

 

4.         Learned counsel for the petitioners-defendants states that on the basis of written 

compromise filed in the court of Revenue Officer, suit for declaration is not competent; that 

Mst. Reshman and Sharifan, daughters of Wali Muhammad, were not party before the 

Revenue Officer and they were also not arrayed as party in he suit in hand. Further states 

that at the time of filing of compromise deed before the Revenue Officer, no Patta Malkiat 

was issued in favour of the parties or their predecessor. 

 

5.         On the other hand„ learned counsel for the respondents has supported the concurrent 

judgments and decrees passed by the courts below and states that at this revisional stage, 

reappraisal of evidence is not permissible. Further states that the property mentioned in 

Exh.P-7 was owned by the plaintiffs-respondents, was transferred in lieu of the property 

given to them in the above said compromise. Reliance has been placed upon 1994 SCMR 

470 (Sher Muhammad Khan and others v. Ilam Din and others), AIR 1935 Lah. 638 (Jagpal 

Kaur v. Surat Singh) and 1993 SCMR 145 (Shamir through Legal Heirs v. Faiz Elahi 

through Legal Heirs)." 

 

6.         I have heard the learned counsel for the parties at full length and also gone through 

the record with their able assistance. 

 

7.         The case-law referred to by learned counsel for the respondents are relevant to 

section 19 of the Colonization of Government Lands (Punjab) Act (V of 1912). I have 

noticed that the question of bar contained in section 19 is not issue in this suit. Further there 

is no cavil that when complete transfer of colony land is not made during the pandency of 

tenancy, the bar of section 19 is not applicable. Even otherwise  it  is  not  a  case  where  

any  party  has  invoked  the  bar  of section 19 of the Colonization of Government Lands 

(Punjab) Act before this Court. 
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The objection of learned counsel that on the basis of compromise arrived at between the 

parties in a suit for produce of suit property, the settlement with regard to the suit property 

cannot give proprietary rights and a decree for ownership cannot be granted, as the matter in 

issue was not with regard to the ownership and that on the basis of that compromise even 

recorded by the Revenue Officer, the suit for declaration is not competent. The contention of 

learned counsel having weight that at the most if it was an agreement between the parties, a 

suit for specific performance was competent. I have noticed that in the suit for produce of 

suit property filed before the Revenue forum, all the legal heirs of Khuda Bakhsh were not 

party and even in this suit the daughters of Khuda Bakhsh have not arrayed as party. 

 

8.         It is settled that a declaratory decree can declare the pre-existing right. A new right 

cannot be created through a decree passed for declaration in a suit filed under section 42 of 

the Specific Relief Act, 1877. In the suit in hand, the plaintiff demanded a decree in their 

favour for creating a right which is not permissible under the law. In my view there was no 

pre-existing rights of ownership before filing of the suit in favour of plaintiffs on the basis of 

any compromise or family settlement arrived at between the parties in the year 1969, when 

admittedly Patta Malkiat had not been issued in favour of legal heirs of Khuda Bakhsh till 

that time. In these circumstances, both the courts below fell in error while ignoring this legal 

aspect of the case, as it is not reappraisal of evidence but it is a clear misuse of jurisdiction. 

The objection of learned counsel for respondents-plaintiffs that the land mentioned in Exh.P-

7 was owned by the plaintiffs which was given to the defendants in lieu of that compromise 

arrived at between the parties, is not proved on the record, as learned counsel failed to 

substantiate his version through evidence, that this land was transferred in favour of 

defendants of the suit. If there were any rights of ownership existing in favour of plaintiffs, 

there was no  necessity  to  file  a  suit  for  declaration  in  hand.  In  this  view  of  the  

matter,  both  the  courts  below  fell  in  error  while  granting  a  decree  in  favour  of  

plaintiffs-respondents  Nos.1  and  2  and against the petitioners. 

 

9.         The crux of above discussion is that this civil revision is allowed. The impugned 

judgments and decrees passed by both the courts below are, hereby, set aside. Resultantly, 

the suit filed by the plaintiffs-respondents Nos.1 and 2 shall stand dismissed. 

 

KMZ/M-218/L                                                                                   Revision allowed. 

 

2013 C L C 764 

[Lahore] 

Before Amin-ud-Din Khan, J 

ALLAH DITTA----Petitioner 

Versus 

PROVINCE OF PUNJAB and others----Respondents 
 

Civil Revision No.126-D of 1995/BWP, decided 21st October, 2011. 

 (a) Colonization of Government Lands (Punjab) Act (V of 1912)--- 
----Ss. 3 & 24---West Pakistan Land Revenue Act (XVII of 1967),  S.10---Order of 

resumption of tenancy passed by Assistant Commissioner---Validity---Assistant 

Commissioner was not a Collector as defined in S.3 of Colonization of Government Lands 
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(Punjab) Act, 1912 or provisions of West Pakistan Land Revenue Act, 1967, thus, he had no 

power to pass such order.  

  

(b) Civil Procedure Code (V of 1908)--- 
----S. 9---Provision of a statute ousting jurisdiction of civil court---Validity---Civil court 

being, court of plenary and ultimate jurisdiction, clause ousting jurisdiction of civil court 

would be available only in respect of order passed by an authority with jurisdiction 

conferred upon him thereby. 

 

Mian Noor Ali Wattoo for Petitioner. 

Naveed Khalil Chaudhary, A.A.-G. with Liaquat Hussain Shah, Tehsildar and Syed Mujahid 

Ayoub Wasti for Respondents. 

Dates of hearing: 14th and 21st October, 2011. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.--- Through this civil revision the petitioner has challenged the 

judgment and decree dated 20-3-1995 whereby an appeal filed by the rival claimant Allah 

Ditta caste Joya Meroka was allowed and the judgment and decree passed by the learned 

trial Court decreeing the suit on 28-1-1988 was set aside. Resultantly, the suit was 

dismissed. 

 

2.         Brief facts of the case are that the petitioner Allah Ditta caste Joya Ranoka filed a 

declaratory suit about the suit property fully described in the head note of the plaint and 

challenged the orders dated 30-8-1982, 1-2-1983 and 25-8-1983 passed by the Assistant 

Collector, Additional Commissioner and Member Board of Revenue respectively whereby 

the suit property was cancelled from the name of the plaintiff/petitioner and prayed that he is 

entitled to proprietary rights. The defendants/respondents filed written statement and 

contested the suit. One Allah Ditta son of Waryam caste Joya Meroka also filed suit for 

declaration. The learned trial Court after filing of written statement framed various issues 

and invited the parties to produce their respective evidence. Both the parties produced their 

respective evidence. The learned trial Court vide judgment and decree dated 28-1-1988 

decreed the suit of the petitioner and suit filed by Allah Ditta caste Joya Meroka was 

dismissed. Province of Punjab filed an appeal against the decree in favour of the petitioner 

and the rival plaintiff filed two appeals, one against the decree in favour of the petitioner and 

the other against the judgment and decree of dismissal of his suit. The appeals were decided 

by the learned Additional District Judge, Bahawalnagar on 1-4-1989 and cases of both the 

rival claimants i.e. petitioner and others were sent before District Collector with the 

direction to re-decide their entitlement with regard to the land. Against this judgment and 

decree, the petitioner and his rival claimant filed revision petitions before this Court. The 

revision petition filed by Allah Ditta Ranoka (petitioner) was Civil Revision No.300-D-

1989, whereas rival claimant Allah Ditta Meroka filed Civil Revision No.301-D-1989. Both 

the revision petitions were allowed by this Court vide judgment and decree dated 25-10-

1994 and the appeals were remanded to the District Judge to decide the appeals on merits. 

Now the situation arises that Appeal No.139 of 1994 was against the dismissal of the suit of 

rival claimant Allah Ditta Meroka and Appeal No.140 of 1994 was against the decree 

granted in favour of the petitioner. The appeal filed by the rival claimant against his 
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dismissal decree i.e. Appeal No.139 of 1994 was dismissed and Appeal No.140 of 1994 

against the decree in favour of the petitioner was allowed. The petitioner filed civil revision 

in hand i.e. Civil Revision No.126-D-1995 against the judgment and decree passed by the 

first appellate court in Civil Appeal No.140 of 1994. The appeal of rival claimant was 

allowed and  judgment  and  decree  passed  in  favour  of  the  petitioner  dated 28-1-1988 

was set aside. 

 

3.         Rival plaintiff Allah Ditta claimant filed Civil Revision No.324 of 1995 against the 

judgment and decree passed in Civil Appeal No.139 of 1994, whereby his appeal was also 

dismissed against the judgment and decree passed by the learned trial Court whereby his suit 

was dismissed. Civil Revision No.324 was dismissed for non-prosecution on 17-6-2003. An 

application was filed in June, 2011 for restoration of said civil revision, the same was also 

dismissed on 27-6-2011. Now the factual position is that Province of Punjab has not 

challenged the decree in favour of the petitioner granted by the trial Court on 28-1-1988. 

After the remand by this Court through Civil Revision No.300-D-89 and C.R.No.301-D-89 

and after the dismissal of Civil Revision No.324 of 1995 there is no rival claimant now to 

challenge the decree granted by the trial Court in favour of the petitioner. 

 

4.         Learned counsel for the petitioner states that the first appellate court fell in error 

while accepting Appeal No.140 of 1994 against the judgment and decree in favour of the 

appellant because the appeal filed by the rival claimant No.139 of 1994 was dismissed. Then 

the rival claimant was having no locus standi to challenge the judgment and decree in favour 

of the plaintiff granted by the learned trial Court, the Appeal No.140 of 94 filed by him 

against the judgment and decree should have been dismissed by the first appellate court. On 

merits learned counsel for the petitioner states that resumption order was passed by the 

Assistant Collector who was not having the powers of Collector. Learned counsel for the 

petitioner states that only Collector is competent to pass the resumption order and that too 

after observing the conditions mentioned in section 24 of the Colonization of Government 

Lands (Punjab) Act, 1912. Further learned counsel states that the reports of the revenue staff 

are in favour of the petitioner that he has deposited whole of the requisite amount and the 

suit land is self-cultivated by the petitioner. Further that the petitioner has made the land 

cultivable. 

 

5.         On the other hand, learned A.A.-G. assisted by the learned counsel for rival claimant 

states that the orders passed by the Colony Authority cannot be challenged in the civil court. 

Further that the petitioner has not made the land cultivable and he has not fulfilled the 

conditions. 

 

6.         I have heard the arguments advanced by the learned counsel for the parties and have 

examined the material available on record. 

 

7.         The legal position as argued by the learned counsel for the petitioner has some 

weight because decree for declaration was granted by the learned trial Court in favour of the 

petitioner and after the remand the appeal of Province of Punjab was not before the first 

appellate Court. One of the appeal filed by the rival claimant against the dismissal of suit 

was dismissed, therefore, he was not having any locus standi to challenge the decree in 



 

 

(380) 

 

favour of the petitioner and the learned first appellate Court wrongly accepted his appeal and 

set aside the judgment and decree passed in favour of the petitioner. Further I have observed 

that the legal objection of the learned counsel for the petitioner is correct that Assistant 

Commissioner is not a Collector as defined in section 3 of the Colonization of Government 

Lands (Punjab) Act, 1912 or provisions of West Pakistan Lands Revenue Act, 1967, the 

objection of the learned A.A.-G. that Civil Court has no jurisdiction under section 36 of the 

Colonization of Government Lands (Punjab) Act, 1912. I am clear in my mind that clause 

ousting the jurisdiction of civil court is only available when the orders passed by the 

authority under which there is ousting clause of jurisdiction has been passed with 

jurisdiction conferred upon the authority in the same statute. As I have observed that the 

order passed by the Assistant Commissioner was without jurisdiction then this ousting 

clause cannot be enforced. Even otherwise, it is clear that the civil court is court of plenary 

and ultimate jurisdiction, therefore, in the above circumstances; I hold that the civil court 

was having the jurisdiction to entertain and try the suit. 

In the light of what has been discussed above, I accept this civil revision  with  costs  and  

set  aside  the  judgment  and  decree  dated 20-3-1995 passed by the first appellate court and 

restore that of the trial Court dated 28-1-1988. 

 

SAK/A-88/L                                                                                        Revision accepted. 

 

2013 C L C 1054 

[Lahore] 

Before Amin-ud-Din Khan, J 

FAIZULLAH----Appellant 

Versus 

MUHAMMAD SARWAR and another----Respondents 

 

Regular Second Appeal No.34 of 1999, heard on 5th November, 2012. 

 

(a) West Pakistan Land Revenue Act (XVII of 1967)--- 
----S. 42---Qanun-e-Shahadat (10 of 1984), Art.85(5)---Mutation attested on basis of 

registered sale-deed---Scope---Such mutation would remain intact and could not be 

cancelled till existence of such sale-deed. 

 

 (b) West Pakistan Land Revenue Act (XVII of 1967)--- 
----S. 42---Land Reforms Regulations, 1972 (M.L.R.115), Para.24---Specific Relief Act (I of 

1877), S.42---Suit for declaration---Mutation attested on basis of registered sale-deed 

subsequently cancelled by Consolidation Officer to be violative of Para.24 of Land Reforms 

Regulations, 1972---Validity---Sale-deed found mention that defendant (vendor) was selling 

his whole land in Mouza, and if any part thereof did  not find mention therein, then same 

would be presumed to have been sold and included therein and Revenue Officer would be 

bound to attest mutation thereof in favour of plaintiff (vendee)---Revenue Officer was 

legally bound to attest mutation of whole land of defendant in favour of plaintiff---

Consolidation Officer had no power to check violation of Land Reforms Regulations, 1972--

-Land Reforms Authorities could not set aside registered sale-deed---Para.24---Land 

Reforms Regulations, 1972 had been declared to be violative of Injunctions of Islam---
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Impugned order was not only absolutely without jurisdiction, but had been passed without 

notice to plaintiff, who was in possession of suit-land, thus, limitation could not be hurdle 

against his rights---Defendant could not take benefit of his own wrong---Suit was decreed in 

circumstances.  

            Sajwara and others v. Federal Government of Pakistan PLD 1989 FSC 80   rel. 

 

 (c) Limitation--- 
----Order absolutely without jurisdiction and passed without notice to opposite party in 

possession of suit property---Effect---Limitation could not be a hurdle against rights of such 

party---Illustration. 

  

(d) Administration of justice--- 
----Wrongdoer could not be allowed to take benefit of his own wrong---Illustration. 

  

(e) Civil Procedure Code (V of 1908)--- 
----O. XLI, R. 27---Additional evidence, production of---Scope---Such evidence could be 

allowed, if court itself required same for reaching at right conclusion of case. 

 (f) Civil Procedure Code (V of 1908)--- 
 

----O. I, R. 10 & S.100---Second appeal---Defendant/ respondent's application for 

impleading another person as defendant in suit---Maintainability---Defendant could not 

move such application and that too at stage of second appeal---High Court dismissed such 

application in circumstances. 

 

 (g) Specific Relief Act (I of 1877)--- 
----S. 42---Civil Procedure Code (V of 1908), S. 100 & O. VI, R. 17---Transfer of Property 

Act (IV of 1882), S. 41---Suit for declaration---Suit decreed by Trial Court, but dismissed by 

Appellate Court---Second appeal by plaintiff before High Court---Defendant/respondent's 

application for amendment of written statement to raise therein plea of bona fide purchaser 

of suit-land---Maintainability---Defendant had made such application after 18/19 years---

Defendant/respondent could not raise such plea at stage of second appeal---Such plea, if 

allowed, would change complexion of written statement---High Court dismissed such 

application for not being maintainable. 

 

Mian Zafar Iqbal Klanauri for Appellant. 

Malik Abdul Wahid for Respondents. 

Date of hearing: 5th November, 2012. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.-- Through this appeal, appellant-plaintiff has challenged the 

judgment and decree dated 27-3-1999 passed by learned Additional District Judge, Kasur, 

whereby the appeal filed by the respondents was accepted, in result of which the judgment 

and decree dated 17-7-1995 passed by learned Civil Judge 1st Class, Kasur, decreeing the 

suit of the appellant-plaintiff, were set aside. 
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2.         Briefly, the facts as leading to this appeal are that the appellant-plaintiff filed a suit 

for declaration on 15-2-1993 alleging therein that he be declared owner in possession of 

suit-land. The plaintiff stated that he purchased the suit-land through registered Sale-deed 

No.2023 written on 11-4-1981, which was subsequently registered on 11-5-1981 and on the 

basis of this sale-deed Mutation No.2182 was attested on 1-7-1981. Afterwards the 

Consolidation Officer cancelled the mutation on the basis that  the  vendor  has  not  sold  

the  whole  of  land  in  his  ownership and  2  kanals  of  land  remained  in  his  ownership  

after  selling  land to  the  plaintiff,  therefore  he  violated  the  provision  of  section  24  of  

The  Land  Reforms  Regulations,  1972  (M.L.R.115)  as  he  was bound  to  sell  his  whole  

of  his  land  which  was  lesser  than  subsistence  holdings.  The  defendant  No.2,  

Muhammad  Sarwar purchased said land after cancellation from the name of plaintiff-

appellant from the original owner, Muhammad Sharif through registered sale-deed dated 5-

1-1983 on the basis of which Mutation No.2212 was sanctioned on 26-4-1983. 

 

3.         The written statement was filed by defendant No.2, who is the subsequent purchaser 

of suit-land after its cancellation from the name of appellant-plaintiff through sale-deed 

dated 5-1-1983 and mutation was also attested in his favour. From the divergent pleadings of 

the parties, learned trial court framed issues and invited the parties to adduce their respective 

evidence. Both the parties produced oral as well as documentary evidence in support of their 

versions. After the close of trial, vide judgment and decree dated 17-7-1995 suit was 

decreed. The defendant No.2 filed an appeal before the first appellate court, which was 

accepted vide judgment and decree dated 27-3-1999, whereby the judgment and decree 

passed by learned trial Court were set aside. Hence, this regular second appeal by the 

plaintiff-appellant. 

 

4.         Learned counsel for the appellant-plaintiff states that the appellant is in possession of 

suit-land and when the registered sale-deed is intact, the Revenue Officer was not within his 

competence to review the mutation; that the mutation has been reviewed by the 

Consolidation Officer which was absolutely without jurisdiction and if there was any 

jurisdiction, that was with the Deputy Land commissioner under the Martial Law Regulation 

but the review of mutation by the Consolidation Officer on the basis of vires of any 

provision of Martial Law Regulation is without jurisdiction. Learned counsel has further 

argued that the order passed by learned Civil Judge while decreeing the suit is well-reasoned 

and is in accordance with law. While referring Exh.P-3 which is registered sale-deed in 

favour of plaintiff, learned counsel has stated that in clear words the seller i.e. Muhammad 

Sharif has stated, as is written at last page of sale-deed that the seller is transferring whole of 

his owned land in the Mouza and if any part of his owned land is not mentioned in this sale-

deed, the same shall be presumed to have been sold and the Revenue Officer will be at 

liberty to pass mutation of that portion of land also and he will not raise any objection, 

therefore if any part of property left outside the sale-deed, that also was transferred in favour 

of plaintiff-appellant and the Revenue Officer was bound to incorporate in the mutation that 

portion also. Further states that the possession of land is with the appellant-plaintiff and as 

such limitation cannot be a hurdle in the way of appellant; that the appellant is a simple 

villager, therefore the court has to safeguard his rights and that the applications filed by the 

respondent-defendant for permission to produce additional evidence as well as for 
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permission to implead some unnecessary persons as party are also not sustainable under the 

law. 

 

5.         On the other hand, learned counsel for the respondent-defendant, Muhammad  

Sarwar  has  pressed  the  applications  filed  by  him. C.M.No.1-C of 2012 is an application 

under Order XLI, Rule 27 of the C.P.C. for permission to produce Register Scheme of 

consolidation as well as the Revenue Record of Khasra-Girdawari. C.M.No.2-C of 2012 is 

an application under Order I, Rule 10 of the C.P.C. to implead Muhammad Anwar and Mst. 

Halima Bibi etc. as respondents. C.M.No.3-C of 2012 is an application for permission to 

amend written statement pleading therein the plea of bona fide purchaser. Learned counsel 

with regard to the merits of case argued that the suit was clearly time barred, as the 

appellant-plaintiff remained silent for a period of 11 years; that the plaintiff appeared as his 

own witness and no other oral evidence was produced by him; that the respondent, 

Muhammad Sarwar has purchased the suit property and mutation has also been attested in 

his favour. Lastly prayed that the case be remanded to the learned trial Court after allowing 

all the three applications. 

 

6.         I have heard the learned counsel for the parties at full length and also gone through 

the record with their able assistance. 

 

7.         When the transfer of property is made through registered document, there are some 

presumptions attached to a registered document under Article 85(5) of Qanun-e-Shahadat 

Order, 1984 and the mutation on the basis of said document under the law will remain intact 

till the time said registered document is in existence. The mutation attested on the basis of a 

registered document cannot be subsequently cancelled. I have observed that in the sale-deed 

in favour of plaintiff-appellant, the vendor of land has clearly stated that he is selling out the 

whole of his and in the Mouza and if inadvertently any land remains out of the sale-deed, the 

Revenue Officer will be at liberty to sanction the mutation of sale of that land also and he 

will not raise objection in this regard. In this eventuality, the Revenue Officer was bound 

under the law to attest the mutation of whole of land owned by the plaintiff-appellant in that 

Mouza and even if the mutation was not attested for whole of the land of seller in the name 

of vendee i.e. plaintiff-appellant, then the Consolidation Officer who has reviewed the 

mutation has absolutely no authority to review the mutation sanctioned by the Revenue 

Officer on the basis of a registered document. The authority to check the violation of Martial 

Law Regulation was with the Land Reforms Authorities. Even land reforms authorities were 

having a limited authority and cannot set aside the registered document. The provision 

promulgated through Para 24 of the Land Reforms Regulations, 1972 (M.L.R.115) has been 

declared against the injunctions of Islam by the Federation Shariat Court in a judgment 

reported as "PLD 1989 Federal Shariat Court 80 (Sajwara and others v. Federal Government 

of Pakistan)". 

 

8.         Further, it is fundamental principle of law that one cannot take benefit of his own 

wrong. In this case, if the case pleaded by the defendant is admitted to be true, then it will be 

due to the wrong done by the seller i.e. Muhammad Sharif and without any fault on behalf of 

the plaintiff-appellant, Faizullah. Muhammad Sharif again sold the property through the 

impugned sale-deed in favour of defendant No.2, Muhammad Sarwar. Meaning thereby, he 
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has sold out his property twice and even no fault has been alleged on the part of first 

purchaser, therefore law cannot allow the wrongdoer to take the benefit of his own wrong. 

 

9.         The other point involved in this appeal is of limitation. When the action for review of 

mutation is absolutely without jurisdiction and the appellant-plaintiff is in possession of suit-

land and further when it is not established on the record that plaintiff was ever given notice 

before review of mutation, therefore limitation cannot be a hurdle against his rights. 

 

10.       So far as the application for production of additional evidence is concerned. It is now 

settled law that the court can allow the additional evidence if the court itself requires further 

evidence in order to reach to a right conclusion. In this case, the evidence available on the 

file is sufficient and even I have perused the documents sought to be produced by the 

respondent/defendant as an additional evidence have no support for the case of 

respondent/defendant. As such the application is not maintainable. 

 

11.       So far as the application moved by respondent No.1 under  Order I, Rule 10 of the 

C.P.C. for impleading some persons as defendants, is concerned. I am clear in my mind that 

a defendant cannot move application under Order I, Rule 10 of the C.P.C. with the prayer 

that some other person be impleaded as defendant in the suit and that too at the stage of 

second appeal. Therefore, this application is also not maintainable and the same is 

dismissed. 

 

12.       So far as the application for amendment of written statement is concerned. After a 

period of about 18/19 years the defendant/respondent has prayed for permission to amend 

the written statement mentioning bona fide purchaser. I am afraid that at the stage of second 

appeal, the defendant cannot raise this plea. If his prayer is allowed, it will change the 

complexion of written statement. Thus, this application is also not maintainable. Even 

otherwise, learned first appellate court has accepted the appeal on the basis that the 

defendant is a bona fide purchaser even without his plea or without any issue. In this case, 

the plea of bona fide purchaser is absolutely not helpful to the respondent. If any fraud was 

committed by the seller, Muhammad Sharif with the respondent, he can sue him in 

accordance with law for redressal of his grievance and he cannot defend the suit on the basis 

of this plea of bona fide purchaser in the circumstances of case when no fault is on the part 

of appellant-plaintiff. From the date of purchase of suit property plaintiff-appellant is owner 

of the suit property, therefore no question of bona fide purchaser can be pressed against the 

plaintiff-appellant. 

 

13,       In the light of what has been discussed above, the instant regular second appeal is 

allowed and the impugned judgment and decree dated 27-3-1999 passed by learned 

Additional District Judge, Kasur, are hereby set aside ad that of learned trial court are 

restored. 

 

SAK/F-10/L                                                                                        Appeal accepted. 
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2013 C L D 501 

[Lahore] 

Before Ijaz Ahmad and Amin-ud-Din Khan, JJ 

Messrs SAHIB GAS WAYS through Partner and 4 others---Appellants 

Versus 

The BANK OF PUNJAB through Manager---Respondent 
 

F.A.O. No.131 of 2010, heard on 22nd October, 2012. 

Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)--- 
----Ss. 7 & 22---Civil Procedure Code (V of 1908) O. IX, R.13---Suit for recovery was 

decreed against defendant---Contention of defendant was that his application for leave to 

defend was dismissed in default of his appearance and his application under Order IX, R. 13, 

C.P.C. for setting aside ex parte decree should be allowed---Validity---Banking Court 

dismissed application for leave to defend on merits and contention that it was dismissed  for  

non-appearance  was  not  factually correct---Since decree was passed after dismissal of 

application for leave to defend on merits, the decree was assailable through appeal under 

S.22 of the Financial Institutions (Recovery of Finances) Ordinance 2001 and filing 

application under Order IX, Rule 13, C.P.C. was misconcieved and not competent---Appeal 

was dismissed. 

 

Messrs Agrocare and 3 others v. Zarai Taraqiati Bank Ltd.  2011  CLD  990  and  Mst.  

Tahira Yasmeen and another v. Muslim Commercial Bank through Branch Manager and 6 

others 2005 CLD 927 rel. 

 

Muhammad Suleman Bhatti for Appellants. 

Muhammad Saleem Iqbal for Respondent. 

Date of hearing: 22nd October, 2012. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal, the appellant has challenged the order 

dated 14-7-2010 whereby the  application  filed  by the appellant/defendant under Order  IX, 

Rule 13 of the C.P.C. for setting aside the alleged ex parte judgment and decree was 

dismissed. 

 

2.         In a suit filed by the respondent-Bank for recovery of Rs.14,143,542 along with 

mark-up and cost of funds a decree dated 10-2-2010 was passed, after dismissing the 

application filed by the appellants/defendants for leave to defend the suit. Prayer in this 

appeal is that case be remanded to the learned Judge Banking Court for deciding the 

application of the appellant/defendant for leave to defend the suit, on merit, after hearing 

both the parties. 

 

3.         Learned  counsel  for  the  appellant  states  that  on 10-2-2010 due to non-

appearance on behalf of the defendant/appellant, the application for leave to defend the suit 

was dismissed and the suit was decreed. On 15-2-2010 the appellant filed application under 

Order IX, rule 13 of the C.P.C. read with section 7 of the Financial Institutions (Recovery  
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of  Finances)  Ordinance,  2001  for  setting  aside  the ex parte judgment and decree dated 

10-2-2010, which was dismissed, vide order dated 14-7-2010. Hence, this appeal. 

 

4.         On the other hand, the learned counsel for the plaintiff/respondent-Bank argues that 

the application for leave to defend was dismissed on merits and a decree was also granted in 

favour of the plaintiff/respondent after dismissal of application for leave to defend, 

therefore, application under Order IX, rule 13 of the C.P.C. was not competent and further 

this appeal is also not competent against the judgment and decree. Submits that the appellant 

was required to file a regular appeal against the judgment and decree, which he has not filed, 

therefore this appeal against the order is not competent. 

 

5.         We have heard the learned counsel for the parties at length and have also gone 

through the record with their able assistance. 

 

6.         We have perused the impugned order refusing the leave to defend the suit. We have 

noticed that the learned Judge Banking Court has decided the application for leave to 

defend, on merits. The contention of the appellant that it has been dismissed for non-

appearance is not factually correct. In our view the application for leave to defend the suit 

was dismissed on merits and a decree was passed after the dismissal of application for leave 

to defend, the decree was assailable  before  this  Court  through  an  appeal  under section 

22 of the Financial Institutions (Recovery of Finances) Ordinance, 2001 and filing of an 

application in these circumstances  for  setting  aside  ex  parte order under Order IX, rule 13 

of the C.P.C. was misconceived and the same has rightly been dismissed by the learned 

Judge Banking Court. In the similar circumstances in the cases of Messrs Agrocare and 3 

others v. Zarai Taraqiati Bank Ltd. (2011 CLD 990) and Mst. Tahira Yasmeen and another 

v. Muslim Commercial Bank through Branch Manager and 6 others (2005 CLD 927) the 

application for setting aside ex parte judgment and decree has been held to be not 

maintainable in law. The argument of the learned counsel for the appellant/defendant that 

the application for leave to defend cannot be dismissed for non-prosecution is not a point in 

issue in this case. As we have observed that the learned Judge Banking Court, after 

considering the grounds mentioned in the application for leave to defend dismissed the 

application and as the same was not dismissed for non-prosecution, therefore, the arguments 

advanced by the learned counsel for the appellant are not helpful to the appellant. In this 

view of the matter we are clear in our mind that as the application for leave to defend was 

refused on merits, therefore, no application under Order IX, rule 13 of the C.P.C. was 

competent. The appellant was having a right to file the appeal against the judgment and 

decree. He has not filed the appeal rather he has filed application for setting aside the ex 

parte judgment and decree, which was not competent. The learned Judge Banking Court has 

rightly dismissed  the  application  filed  by  the  appellant  under Order IX, rule 13 of the 

C.P.C. No case for interference by this Court is made out, therefore, this appeal being 

devoid of any merit is dismissed. 

KMZ/S-120/L                                                                                     Appeal dismissed. 
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2013 C L D 1174 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD NAWAZ---Petitioner 

Versus 

AMIR SULTAN---Respondent 
  

Civil Revision No. 2376 of 2012, heard on 22nd November, 2012. 

 

Civil Procedure Code (V of 1908)--- 
----O. V, Rr. 20, 21, O. XXXVII, Rr. 2, 3 & Appendix-B, Form No.4---Suit for recovery of 

money on basis of pro note---Issuance of summons for 14-12-2011 by Trial Court to 

defendant on his foreign address through substituted service in absence of receipt of report 

from his foreign address about previous summons issued to him--- Appearance  of  

defendant's  counsel  in  court  on 3-1-2012 and filing of leave application on 7-1-2012---

Order of Trial Court dismissing leave application for being time barred---Validity---Nothing 

on record to show as to by which means or mode defendant had been sent summons on his 

foreign address---Nothing on record to show sending of summons to defendant at his 

address of District "L" given in plaint through court at place "L"---Record did not show that 

defendant either had avoided service of summons or could not be served through ordinary 

means---Trial Court before issuing summons through substituted service had not fulfilled 

requirements of O.V, R.2, C.P.C.---Summons were not issued to defendant in accordance 

with Form No.4 of Appendix-B, C.P.C.---Publication of summons in newspaper published 

at place "L" in Pakistan would not fulfil requirement of service of defendant residing in 

foreign  country--- Leave  application  was  attested  on 2-12-2011  by  High  Commission  

of  Pakistan  in  the foreign country, whereas his counsel filed memo of appearance in court 

on 3-1-2012 and filed leave application on 7-1-2012---Trial Court had to grant leave to 

defend suit on basis of affidavits, whereas defendant's leave application had been 

authenticated, verified  and  attested  by  High  Commissioner  of Pakistan--- Pro note  was  

alleged  to  have  been executed  by  defendant  on  6-5-2009, whereas according  to  his  

passport,  he  had  left  Pakistan  on 5-5-2009---High Court set aside impugned order and 

directed Trial Court to decide leave application on merits after considering copies of 

defendant's passport and give him opportunity to file affidavit in support of his pleas. 

             

Sardarzada Zafar Abbas and others v. Syed Hassan Murtaza and others PLD 2005 SC 600 

rel. 

 

Rana Muhammad Asif for Petitioner. 

Imran Muhammad Sarwar for Respondent. 

Date of hearing: 22nd November, 2012. 

 

JUDGMENT 
AMIN-UD-DIN  KHAN,  J.--- Through this civil revision, petitioner-defendant has 

challenged the order dated 17-7-2012 passed by learned Additional District Judge, Jhang, 

whereby an application for leave to defend the suit, filed by him in a suit under Order 
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XXXVII of the C.P.C. for recovery of Rs.20 (million) on the basis of a pro-note, was 

dismissed. 

 

2.         Briefly, the facts as leading to this civil revision are that the respondent-plaintiff on 

27-8-2011 filed a suit for recovery  of Rs.20 (million) on the basis of a pro-note dated 6-5-

2009. The record of trial court is also available before this court. I have noticed that this case 

was filed during the summer vacation before learned Senior Civil Judge, Jhang, who  sent a 

reference to learned District. Judge, Jhang on 12-9-2010, therefore it was entrusted to Mr. 

Abdul Qayyum Khan, Additional District Judge, Jhang for hearing, whereby it was 

registered on 19-9-2011. It was also ordered that prescribed summons in the name of 

defendant be issued subject to deposit of process fee as well as registered post A.D. within 

three days. On 6-10-2011 learned trial court noted that no report with regard to service of the 

defendant on his foreign address has been received and no receipt of registered A.D. has 

been produced. For the sake of justice again ordered for specific summons subject to deposit 

of process fee and registered envelope A.D. within three days and case was adjourned to 27-

10-2011. On 27-10-2011 learned trial court noted that no report has been received from 

foreign address of the defendant, as such, it was ordered that new notice be issued for his 

service through registered A.D. at the expense of plaintiff to be deposited within three days 

and case was adjourned to 18-11-2011. On 18-11-2011 it was noted that no report from the 

foreign address of the defendant has been received. The court has noted that receipts of 

registered A.D. have been produced, therefore the substituted service through publication in 

daily 'Jang' Lahore was ordered and date was fixed for 14-12-2011. On this date, Ahlmad 

reported that fee of publication amounting to Rs.1,000 be deposited. On 3-1-2012 a counsel 

appeared on behalf of defendant and filed memo of appearance and stated that the defendant 

wants to file petition  for  leave  to  defend,  therefore  the  case  was adjourned to 7-1-2012 

and application for leave to defend was filed. The reply was filed. Learned trial Court vide 

order dated 17-7-2012 dismissed the application. Hence, this civil revision. 

 

3.         Learned counsel for the petitioner-defendant contends that the defendant was never 

served through any mode. It is also important to note here that it is not on the record that by 

which means the notice was sent to the defendant on his foreign address. Further states that 

there was no report of avoiding service or even the trial court has not given any reason that 

why the mode of substituted service has been adopted.  Learned  counsel  argues  that  when  

service  was not effected, therefore the application filed on 7-1-2012 cannot be termed to be 

filed after the prescribed period of limitation. 

 

4.         On the other hand, learned counsel for the respondent-plaintiff has referred the 

impugned order and also read the same before the court. He argues that learned trial  Court  

has  rightly  dismissed  the  application  for  leave to defend the suit and prayed for dismissal 

of this civil revision. 

 

5.         I  have  heard  the  learned  counsel  for  the  parties at full length and also gone 

through the original record of the case as well as the impugned order, with their able 

assistance. 
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6.         As I have noticed above, there is no record that through which means or mode, 

summons were sent for the service of defendant at his foreign address, which is mentioned 

in the plaint and also the other address of petitioner-defendant is given of Lahore, which is 

certainly not within the jurisdiction of trial Court. Even the impugned order does not show 

that the summons on the prescribed form, which is required to be sent in Form IV of 

Appendix B of the C.P.C., have been sent to the court at Lahore, where the address of 

defendant has been given. In accordance with Order V, Rule 21 of the C.P.C. if the address 

of defendant is within the jurisdiction of another court, the summons be sent to that court in 

whose jurisdiction defendant resides. There is no record of sending summons to the court at 

Lahore. Even I have noticed that there is no summon on the record of the file which was 

sent: to the defendant. Therefore, there is no record of service upon the defendant on the file 

and also there is no record with the trial Court that the defendant avoided service or there 

was any reason with the trial Court that the defendant could not be served through ordinary 

means. The requirement before issuance of substituted service provided under Order V, Rule 

20 of the C.P.C. has not been observed by the trial Court. As I have noted in detail the 

proceedings of the case and also observed that there was no occasion to order for the 

substituted service of petitioner-defendant in the newspaper, which is published at Lahore 

and same is not fulfilling the requirement of service of defendant because admittedly he was 

residing in the United Kingdom and furthermore, this publication also even does not fulfil 

the requirement of prescribed summons. There is no summons available with the original 

file which allegedly sent for the service of defendant at Lahore address. It is now clear that 

there was no proper summons issued for the service of defendant on the prescribed form and 

the substituted service is also not in accordance  with  law.  When  it  is  the  position  that  

there is  no  record  of proper  issuance  of  summons  in accordance  with  Form  IV  of  

Appendix  B  of  the C.P.C., then the disability attached to a defendant to file application for 

leave to defend within 10 days from the service of summons cannot be attributed to the 

petitioner-defendant, who  got  attested  the  application  for  leave  to defend from the High 

Commissioner for Pakistan at London on 2-12-2011 and the counsel appeared  on  behalf  of  

defendant  first  time  before  the court on 3-1-2012 and filed memo of appearance and then 

on 7-1-2012 filed application for leave to  defend,  therefore  this  application  cannot  be  

said to  have  been  filed  after  the  prescribed  period  of limitation. There  was  no  need  to  

file  the  application  for condonation  of  delay,  which  was  subsequently  filed. In this 

view of the matter, in my view, this application cannot be said to have been filed after the 

prescribed period of limitation. 

 

7.         So far as the affidavit is concerned. Admittedly the application is authenticated, 

attested by the High Commissioner for Pakistan and verified. In accordance with Order 

XXXVII, Rule 3 of the C.P.C., the court shall give leave to appear and to defend the suit 

upon the affidavits, which discloses such facts as would make it incumbent upon the holder 

to prove consideration, or such other facts as the court may deem sufficient to support the 

application. In this context, light can be taken from the pronouncement of Hon'ble Supreme 

Court reported as "PLD 2005 Supreme Court 600 (Sardarzada Zafar Abbas and others v. 

Syed Hassan Murtaza and others)". Furthermore, it was stated that on 6-5-2009 the 

execution of promissory note is alleged, the petitioner-defendant was not in Pakistan and 

even I have noticed that the petitioner-defendant has produced copies of his passport before 

the trial Court, wherefrom it is clear that he left Pakistan on 5-5-2009. 
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8.         In the light of what has been discussed above, this civil  revision  is  allowed  and  

the impugned   order  dated 17-7-2012 passed by learned Additional District judge, Jhang is 

set aside. As the application for leave to defend has been filed by the petitioner-defendant, 

therefore learned trial Court is  directed  to  decide  the  same  on  merits after considering 

the copies of passport produced by the defendant, as well as after hearing both the parties 

and if necessary give him opportunity to file affidavit in order to substantiate his assertions. 

The record of trial Court be sent back forthwith. 

SAK/M-1/L                                                                                         Revision allowed. 

 

2013 M L D 108 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD MOOSA and others---Petitioners 

Versus 

BASHIR AHMAD and others---Respondents 
 

Civil Revision No.432 of 2004, decided on 9th January, 2012. 

Specific Relief Act (I of 1877)--- 
----S. 42---Suit for declaration of title---Plaintiff was the real sister of the defendant and had 

challenged the mutation of tamleek of the suit land in favour of the defendant---Defendant 

assailed the findings of the Appellate Court in favour of the plaintiff---Validity---When any 

transaction on behalf of a sister in favour of a brother in shape of relinquishment of a right 

of inheritance or transfer of property received in inheritance by a sister was challenged 

before a court by the alleged donor, and when the plaintiff made statement on oath before 

the court about the invalidity of such a transaction, then the onus to prove such a transaction 

as a valid one, shifted on the side which was the beneficiary of the said transaction---

Defendant, being beneficiary of impugned transaction was bound under law to prove not 

only the mutation, but independent of the impugned mutation, was bound to prove the 

alleged gift in his favour by proving the ingredients of gift which were offer, acceptance and 

delivery of possession---Defendant not only  failed  to  establish  the  transaction  of  gift  

independent  of  the mutation but also failed to establish the offer, acceptance and delivery 

of possession of the suit land---High Court declined to Interfere with the findings of 

appellate court---Revision was dismissed.  

 

Muhammad Akram and another v. Altaf Ahmad PLD 2003 SC 688 ref. 

Sardar Muhammad Hussain Khan for Petitioners. 

Muhammad Atif Saleem Qureshi for Respondents. 

Date of hearing: 9th January, 2012.  

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---This civil revision is directed against the judgment and decree 

passed by the Additional District Judge, Khanpur dated 30-6-2004, whereby he accepted the 

appeal filed by the respondents and decreed their suit and set aside the judgment and decree 

passed by the Civil Judge 1st Class, Khanpur dated 18-4-2001. 
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2.         Briefly, the facts of this case are that Mst. Haliman, predecessor of respondents, filed 

a suit for declaration on 7-1-1992 challenging therein the mutation of Tamleek No.1200 

attested on 31-8-1991, of the suit property allegedly by Mst. Haliman in favour of Yar 

Muhammad-defendant, real brother of plaintiff. The defendant appeared and contested this 

suit. He also filed a suit for permanent injunction, which was consolidated with the former. 

The trial court framed consolidated issues and invited the parties to produce their evidence. 

Both the parties adduced oral as well as documentary evidence. The trial court vide 

consolidated judgment and decree dated 18-4-2001 dismissed the suit for declaration and 

decreed the suit for permanent injunction filed by the defendant. During the pendency of 

suit, Mst. Haliman died and her successors filed appeal before the first appellate court. Vide 

judgment and decree dated 30-6-2004, first appellate court accepted the appeal and decreed 

the suit for declaration filed by Mst. Haliman and dismissed the suit for permanent 

injunction filed by Yar Muhammad. Hence, this civil revision. 

 

3.         Learned counsel for the petitioners stated that most of the legal heirs of Mst. 

Haliman compromised with the petitioners, therefore, the findings recorded by the first 

appellate court on issues Nos.1 to 3 are not sustainable under the law. Further states that the 

first appellate court has ignored that Mst. Haliman herself not appeared before the court; that 

the evidence produced by the respondents was not properly appreciated by the first appellate 

court. 

 

4.         On the other hand, learned counsel for the respondents placing reliance on "PLD 

2003 SC 688  (Muhammad Akram  and another v. Altaf Ahmad)" states that mutation 

confers no right and beneficiary under the mutation is bound to prove the original 

transaction and that the predecessor of petitioners being beneficiary of alleged gift, was 

bound under the law to prove the gift independent of impugned mutation. 

 

5.         I have heard the learned counsel for the parties and have perused the record minutely 

with their able assistance. 

 

6.         I have noticed that the first appellate court scrutinized the evidence available on the 

file led by both the parties and appreciated the same in accordance with existing law on the 

point. No need to discuss again each and every point in issue. I have observed that the first 

appellate court has in detail discussed each and every point involved with regard to the 

issues. The objection of learned counsel for petitioners that Mst. Haliman did not appear as a 

witness in the case. I have observed that the statement of P.W.1 (Bashir Ahmad), one of the 

plaintiffs, was recorded on 19-12-2000 and that the amended plaint dated 15-6-1998 was 

filed on the death of Mst. Haliman, original plaintiff. Therefore, the objection raised by 

learned counsel for the petitioners is without any legal substance. 

 

Now it is settled that when any transaction on behalf of a sister in favour of brother in shape 

of relinquishment of right of inheritance or transfer of property received in inheritance by a 

sister is challenged before the court by the alleged donor and when plaintiff makes statement 

on oath before the court about the invalidity of transaction, the onus to prove the transaction 

as valid one shifts on the other side, who is the beneficiary of transaction. In this case, when 

one of the plaintiffs appeared as P.W.1 and made statement on oath before the court, the 
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defendant beneficiary of impugned mutation was bound under the law not only to prove the 

mutation but independent of mutation he was bound to prove the alleged gift in his favour 

by proving the ingredients of gift, the offer, acceptance and delivery of possession under the 

gift. I have observed that the defendant not only failed to establish the transaction of gift 

independent of mutation but also not alleged offer, acceptance and delivery of possession 

suit land under the gift. In these circumstances, no case of interference by this court under 

section 115 of the C.P.C. has been made out. Resultantly, the instant civil revision being 

devoid of any substance is dismissed. 

 

7.         Before parting with the judgment, contention of learned counsel for the petitioners 

that most of the legal heirs of Mst. Haliman compromised with him and some of them also 

made their statements before the trial Court and this court. This objection will be available 

to the petitioners at the time of execution or implementation of decree in the record.  

 

KMZ/M-128/L                                                                                    Petition dismissed. 

 

2013 M L D 135 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD MAJEED and others---Petitioners 

Versus 

MUHAMMAD RAMZAN---Respondent 
  

Civil  Revision  No. 58-D of 2002/BWP,  decided  on  18th  January,  2012. 

 

Punjab Pre-emption Act (IX of 1991)--- 
----S. 13---Pre-emption suit---Pre-requisites---Talb-i-Muwathibat and Talb-i-Ishhad---Suit 

for pre-emption was decreed concurrently---Contention of the defendant was that plaintiff 

had not mentioned the time of knowledge and  place of knowledge in the making of Talb-i-

Muwathibat and the same was not mentioned in the notice of Talb-i-Ishhad---Validity---For 

filing a suit to pre-empt a sale, the pre-requisite was that the plaintiff must plead in his plaint 

and mention in his notice; the date, time and place of knowledge of impugned sale and then 

the jumping demand in presence of witnesses in accordance with S.13 of the Punjab Pre-

emption Act, 1991---Findings of the courts below were set aside and suit was dismissed---

Revision was allowed, in circumstances. 

 

Haq Nawaz v. Muhammad Kabir 2009 SCMR 630 rel. 

Aamir Aqeel Ansari and Abdul Khaliq Sadozai for Petitioners. 

Ch. Javid Hussain for Respondent. 

Date of hearing: 18th January, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners-defendants have 

challenged the judgment and  decree  dated  5-1-2002 passed by the Additional District 

Judge, Bahawalnagar whereby appeal filed by the petitioners-defendants was dismissed 
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against the judgment and decree dated 27-9-2000 whereby suit for pre-emption filed by the 

respondent-plaintiff was decreed. 

 

2.         Brief  facts  of  the  case  are  that  the  respondent-plaintiff  filed  a suit to pre-empt 

the sale in favour of the defendants-petitioners through Mutation No.296 sanctioned on 30-

6-1994. The suit was filed on 26-10-1994. The written statement was filed. After framing of 

issues the learned trial court invited the parties to produce their respective evidence. Both 

the parties produced their oral as well  documentary  evidence. Vide  the  judgment  and  

decree  dated  27-9-2000 the learned trial court decreed the suit. An appeal was filed which 

was dismissed on 5-1-2002 by the learned Additional District Judge, hence this civil 

revision. 

 

3.         Learned counsel for the petitioners-defendants relying upon Haq  Nawaz v. 

Muhammad Kabir (2009 SCMR 630) contends that plaintiff-respondent has not pleaded in 

the plaint the place and time of knowledge of impugned sale and also the making of Talb-e-

Muwathibat and further states that even in the alleged notice of Talb-e-Ishhad the place and 

time of knowledge of impugned sale as well as making of Talb-e-Muwathibat have not been 

mentioned. 

 

4.         On the other hand, learned counsel for the respondent states that matter relates to the 

year 1994 and evidence was also recorded at that time, therefore at that time the law 

declared by the august Supreme Court was not in the field. 

 

5.         I have heard the arguments advanced by the learned counsel for the parties and have 

examined the record with their able assistance. 

 

6.         No doubt for filing a suit to pre-empt the sale, the pre-requisite is that the plaintiff 

must plead in his plaint and mention in his notice the date, time and place of knowledge of 

impugned sale and then also the jumping demand in presence of witnesses in accordance 

with section 13 of the Punjab Pre-emption Act, 1991 the time, date and place are not 

mentioned, the plaintiff cannot prove the jumping demand. In this view of the matter the 

reason advance by the learned counsel for the respondent-plaintiff is not sustainable. 

Learned counsel for the respondent-plaintiff's unable to rebut the contentions and the case-

law cited by the learned counsel for the petitioners. Both the courts below fell in error while 

recording findings on issue No.2 against the settled law by the August Supreme Court of 

Pakistan, therefore, findings recorded by both the courts below are contrary to law. 

 

In the light of what has been discussed above, this civil revision is allowed and the findings 

recorded by both the courts below on issue No.2 with regard to Tabls are set aside. 

Resultantly, the judgments and decrees of both the courts below are set aside. The suit shall 

stand dismissed. 

KMZ/M-219/L                                                                                    Petition allowed. 
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2013 M L D 565 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL MAJEED and 2 others---Petitioners 

Versus 

ABDUL GHANI and others---Respondents 
  

Civil Revisions Nos.2132 and 2133 of 2001, decided on 14th June, 2012. 

 (a) West Pakistan Consolidation of Holdings Ordinance (VI of 1969)--- 
----S.26---Specific Relief Act (I of 1877), Ss.8 & 42--- Suit for possession and declaration---

Consolidation of land---Jurisdiction of civil courts---Plaintiff claimed to be owner of land 

situated in specific Khasra number and sought possession of the same on the basis of 

consolidation by revenue authorities under West Pakistan Consolidation of Holdings 

Ordinance, 1969---Defendant in counter case resisted the suit of plaintiff and claimed to be 

owner of land situated in Khasra number in question---Trial Court decreed suit filed by 

plaintiff and dismissed that of defendant but Lower Appellate Court reversed findings and 

suit filed by defendant was decreed in his favour whereas that of plaintiff was dismissed---

Validity---Land of all land owners of the "Muaza" (village) was consolidated in 

consolidation proceedings and then it was distributed according to entitlement of every 

person or group of persons---If Khasra number in question was given by consolidation 

authorities in entitlement to plaintiff, and if there was any claim of defendants with regard to 

that Khasra number, then defendants had a right of appeal in consolidation hierarchy---

When right of defendants in Khasra number in question was accepted then plaintiff would 

have been compensated by alternate land---Defendants had opted not to file any appeal etc. 

against confirmation of consolidation proceedings, therefore, plaintiff and others were 

recorded owners of Khasra number in question in "Jamabandi" as well as in mutation of 

distribution of consolidated land---Judgment and decree passed by Lower Appellate Court 

was against available record and law as under S. 26 of West Pakistan Consolidation of 

Holdings Ordinance, 1969, jurisdiction of civil court was barred---High Court, in exercise of 

revisional jurisdiction set aside judgment and decree passed by Lower Appellate Court and 

restored that of Trial Court---Revision was allowed in circumstances.  

 (b) Specific Relief Act (I of 1877)--- 
----S.42---Declaratory decree---Scope---Such decree declares a pre-existing right and it does 

not create a new right in favour of plaintiff.  

            Ashfaq Qayyum Cheema for Petitioners. 

            Noor Muhammad Khan Chandia for Respondents. 

            Date of hearing: 14th June, 2012. 

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---This single judgment shall deal with and decide Civil 

Revisions Nos.2132 and 2133 of 2001 as common questions of law and fact are involved in 

both these petitions. 

 

2.         Through the aforesaid two civil revision petitions, the petitioners have challenged the 

judgment and decrees passed by the learned Additional District Judge, Shakargarh, dated 4-

7-2001, whereby the appeals filed by the respondents were accepted and the judgment and 
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decrees passed by the learned Civil Judge, Shakargarh, dated 4-2-1996, decreeing the suit of 

the petitioners for possession, and dismissing the suit for declaration, filed by the 

respondents, were set aside. 

 

3.         Brief facts of the case are that the petitioners filed a suit for possession of the suit 

land measuring 1 kanal 7 marlas, situated in khasra No.319, fully described in the plaint. 

The respondents filed a suit for declaration praying therein that they be declared as the 

owners of the suit land on the basis of 'Parcha Zamindaran Ishtimal' and the entries of 

'jamabandi' in the name of the defendants may be declared as illegal. In both the suits, 

written statements were filed, learned trial Court framed issues and invited the parties to 

produce their evidence. The record shows that both the parties produced their respective 

evidence. At the time of hearing of the final arguments, the learned trial Court observed that 

as the subject matter of both the suits is the same, therefore, while adopting the issues 

framed in the suit titled "Abdul Ghani v. Abdul Majeed", filed by the respondents for 

declaration and presuming Abdul Ghani etc. as plaintiffs and Abdul Majeed etc. as 

defendants in the suit, decided the matter through a consolidated judgment whereby the suit 

of Abdul Majeed etc. for possession was decreed whereas suit filed by Abdul Ghani etc. was 

dismissed. Two appeals were filed by Abdul  Ghani etc. Vide consolidated judgment and 

decrees the learned first appellate Court accepted both the appeals and reversed the findings 

of the learned trial Court and set aside the decrees passed by the learned trial Court. 

Resultantly, the suit for possession of the petitioners was dismissed and the suit for 

declaration filed by the respondents was decreed. 

 

4.         Learned counsel for the petitioners states that the documentary evidence supported 

the version and claim of the petitioners that the impugned khasra number was given in the 

Consolidation Scheme of the petitioners, which is evident from Exh.D-2, Register Hakdaran 

for the year 1985-1986, which is after 'Ishtimal'; it contains the impugned khasra number. In 

Exh.D-3, which is mutation of distribution of the property after confirmation of the scheme 

of 'Ishtimal' this khasra Number is in the 'wanda' of the petitioners. Further states that the 

claim of the respondents is just only on the basis of "Parcha Ishtimal" and further that in 

accordance with section 26 of the Consolidation of Holdings Ordinance, 1960, civil court 

was not having jurisdiction to entertain and try the suit, filed by the respondents as after 

confirmation of the scheme of 'Ishtimal' there was right of appeal, provided to the 

respondents before the higher forum and even right of second appeal was provided before 

the Board of Revenue. Learned counsel further states that the first appellate court fell in 

error while relying upon the reports of the 'patwari' and 'gardawar', which were inadmissible 

in evidence as without the original record as well as the statement of the person making the 

report, the copy of that report was not admissible in evidence.  

 

5.         On the other hand, the learned counsel for the respondents has supported the 

judgment and decrees passed by the first appellate Court and has highlighted the findings 

recorded by the first appellate Court wherein it has been observed that there are some 

cuttings in the proceedings of 'Ishtimal', therefore, the learned first appellate Court has 

rightly reversed the findings recorded by the learned trial Court  
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6.         I have heard the learned counsel for the parties at full length and have also gone 

through the record with their able assistance.  

 

7.         I have minutely observed the record. The claim of the petitioners for possession is on 

the basis of the existing record. There is no denial that in the 'jamabandi' after the 

consolidation proceedings, the petitioners are recorded owners of the impugned khasra 

number. It is also not denied that the same khasra number is mentioned in the mutation of 

distribution of the property in the 'wanda' of the petitioners, after confirmation of the 

consolidation scheme. The respondents based their claim only on 'Parcha Zamindaran 

Ishtimal', whereas in the mutation and in the subsequent 'jamabandies' khasra number in 

dispute is mentioned in the ownership of the petitioners. The respondents were having right 

to file appeal in the consolidation hierarchy as in consolidation proceedings the land of all 

the land owners of the 'mauza' is consolidated and then it is distributed according to the 

entitlement of every person or group of persons. In every scheme the land is distributed 

according to the entitlement. In this case, when the impugned khasra number is given by the 

consolidation authorities in the entitlement of the petitioners/Abdul Majeed etc. If there was 

any claim of the respondents with regard to this khasra number then in case of filing appeal 

by the respondents in the consolidation hierarchy their right of entitlement of this khasra 

number was if to be accepted then Abdul Majeed etc. would have been compensated by an 

alternate land. The respondents opted not to file any appeal etc. against the confirmation of 

consolidation proceedings, therefore, when Abdul Majeed etc. are recorded owners of the 

impugned khasra number in the 'jamabandi' as well as in the mutation of distribution of the 

consolidated land, therefore, the judgment and decree passed by the first appellate court is 

against the available record and the law as under section 26 of the Consolidation of Holdings 

Ordinance, 1960 jurisdiction of the civil court is barred. Further I am clear in my mind that a 

declaratory decree declares a pre-existing right and it does not create a new right in favour 

of the plaintiff. In this case the plaintiffs of suit for declaration i.e. Abdul Ghani 

etc./respondents required that a decree creating rights in khasra No. 319 be passed in their 

favour, which is not permissible under the law. The respondents themselves have adopted 

this wrong forum, therefore, in the above circumstances, the decrees passed by the first 

appellate Court are held to be against the record and law and the same are set-aside. Both the 

civil revisions are accepted. Resultantly, the suit for possession, filed by the petitioners 

stands decreed and the suit for declaration, filed by the respondents stands dismissed.  

 

MH/A-122/L                                                                                       Revision allowed. 
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2013 M L D 579 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD HANIF and others---Petitioners 

Versus 

MUHAMMAD IFTIKHAR AHMAD through this L.Rs.---Respondent 
  

Civil Revision No.663-D of 2000, decided on 18th January, 2012. 

Punjab Pre-emption Act (IX of 1991)--- 
----S.13---Pre-emption suit---Talb-e-Muwathibat and Talb-e-Ishhad, performance of---Time 

and place of knowledge of suit sale not mentioned in plaint and notice of Talb-e-Ishhad---

Validity---Plaintiff was bound to plead and prove date, time and place of knowledge of suit 

sale and then making of Talb-e-Ishhad without loss of time in same sitting/majlis in 

presence of witnesses---Plaintiff for making Talb-e-Ishhad was obliged to reiterate Talb-e-

Muwathibat before making Talb-e-Ishhad---Plaint and the notice did not find mention all 

such primary necessities---Suit was dismissed in circumstances. 

Mian Pir Muhammad and another v. Faqir Muhammad through L.Rs and others PLD 2007 

SC 302; Mst. Bashiran Begum v. Nazar Hussain and another PLD 2008  SC 559; Ashfaq Zai 

and others v. M. Abdul Quddus Bihari and others 1992 SCMR 1109 and Mst. Surraya 

Begum and others v. Mst. Suban Begum and others 1992 SCMR 652 ref. 

Aejaz Ahmad Ansari for Petitioners. 

Jamshed Akhtar Kokhar for Petitioner (in C.M. No.777 of 2002). 

Ahmad Mansoor Chishti for Petitioner (in C.M. No.2258 of 2009). 

Raja Muhammad Sohail Iftikhar for Petitioner (in C.M. No.2718 of 2009). 

Sh. Karim-ud-Din for Respondent. 

Date of hearing: 18th January, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners have challenged 

the judgment and decree dated 24-11-2000 passed by the Addl: District Judge, 

Bahawalnagar, whereby the appeal filed by the respondent-plaintiff was accepted against the 

judgment and decree dated 8-7-1997 passed by the Civil Judge 1st Class, Bahawalnagar, 

whereby his suit for pre-emption was dismissed. 

2.         The facts as given by learned counsel for the parties are that one Nazir Hussain sold 

his 204-kanals 10-marlas land to Muhammad Hanif (petitioner No.1 defendant) through 

Mutation No.788 dated 14-12-1993. Muhammad Iftikhar Ahmad filed a suit to pre-empt 

the sale on 12-4-1994. Admittedly during the pendency of suit, Muhammad Hanif 

transferred 104-kanals land in favour of Muhammad Tufail and Bashir Ahmad (petitioners 

Nos.2 and 3) through Mutation No.791. They were made party as defendants Nos.2 and 3 in 

the suit. 

            The suit was contested by the defendants. After framing the necessary issues, the 

trial court invited the parties to produce their evidence. Both the parties adduced their oral as 

well as documentary evidence in support of their contentions. After close of trial and hearing 

the arguments of parties, the trial court vide judgment and decree dated 8-7-1997 dismissed 

the suit on the basis that plaintiff-respondent has not fulfilled Talbs in accordance with 

section 13 of the Punjab Pre-emption Act, 1991. Feeling aggrieved thereby, Muhammad 
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Iftikhar Ahmad-plaintiff filed an appeal before the first appellate court. During the pendency 

of appeal, Muhammad Tufail and Bashir Ahmad transferred the above-mentioned 104-

kanals land to Allah Wadhaya through an exchange Mutation No.962 dated 2-12-1997. Then 

said Allah Wadhaya filed an application before the first appellate court to implead him as 

respondent in the appeal. Without decision of that application, the appeal was allowed by the 

first appellate court vide judgment and decree dated 24-11-2000. Resultantly, suit for pre-

emption stood decreed. Hence, this civil revision. 

3.         This civil revision was filed by Muhammad Hanif, Muhammad Tufail and Bashir 

Ahmad on 21-12-2000. It was admitted to regular hearing and stay was granted. Muhammad 

Tufail filed C.M. No.460 of 2002 and also got recorded his statement in the Court on 4-4-

2002 and prayed that civil revision be dismissed as withdrawn to his extent, so that he may 

receive the money deposited in the Executing court to the extent of his share, so to his extent 

civil revision was dismissed on the same day. Against this application, statement of 

Muhammad Tufail and order dated 4-4-2002 passed by this Court, an application (C.M. 

No.777 of 2002) was filed by Allah Wadhaya under Order XXII, Rule 10 of the C.P.C, 

contending therein that as Muhammad Tufail revision petitioner No.2 has transferred his 

owned property in his favour through Mutation No.962 sanctioned on 2-12-1997, so the 

application be allowed and he be impleaded as legal representative of already existing 

revision petitioners Nos.2 and 3. On this application this Court passed an order on 4-4-2002 

that it will be heard along with the main civil revision. Further facts are that on 27-6-2002 

Muhammad Iftikhar Ahmad appeared in person before this Court and sought an 

adjournment to engage his counsel. After that he died and his legal representatives on 10-6-

2009 filed an application (C.M. No.1648 of 2009) for early hearing. Though in Paragraph 

No.3 of said application, it was submitted that petitioner No.3 (Bashir Ahmad) has 

compromised with regal representatives of respondent-plaintiff, therefore, this application 

was fixed before this Court on 10-6-2009, which was disposed of by fixing the date of 

hearing in the main civil revision and the fact of compromise was also recorded. Thereafter 

Allah Wadhaya and Bashir Ahmad filed applications (C.M. No.2258 of 2009 and C.M. 

No.2718 of 2009) under section 12(2) of the C.P.C. for setting aside the interim orders 

passed by this Court dated 4-4-2002 and 10-6-2009, whereby original revision petitioners 

Nos.2 and 3 allegedly withdrew the civil revision to their extent. 

4.         Learned counsel for the petitioners states that in plaint Talbs were not fulfilled in 

accordance with the requirements of section 13 of the Punjab Pre-emption Act, 1991; that 

the time, place of knowledge of impugned sale and making of Talb-e-Muwathibat are 

missing in the plaint; that same is the position in the alleged notice of Talb-e-Ishhad dated 

19-1-1994. Learned counsel relying upon "PLD 2007 Supreme  Court 302 (Mian Pir 

Muhammad and another v. Faqir Muhammad through L.Rs and others) and PLD 2008  

Supreme Court 559 (Mst. Bashiran Begum v. Nazar Hussain and another)" states that 

findings recorded by the first appellate court are absolutely against the settled law, therefore, 

the same be set aside being not sustainable under the law. 

5.         On the other hand, learned counsel for the respondents has halfheartedly argued 

against this point and remained unable to rebut the contentions raised by learned counsel for 

the petitioners and case-law referred to by him. 

6.         I have heard the learned counsel for the parties at full length and also gone through 

the record with their able assistance. 
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7.         It is well-settled law that for filing a suit to pre-empt a sale, it is incumbent upon the 

plaintiff to prove Talb-e-Muwathibat i.e. a jumping demand and for proving a jumping 

demand, he is bound to plead and prove the date, time and place of knowledge of impugned 

sale and then making of Talb-e-Ishhad without any loss of time in the same Majliss or sitting 

in presence of the witnesses. Admittedly, the time and place of knowledge of impugned sale 

has not been pleaded in the plaint and this fact has also not been mentioned in the alleged 

notice of Talb-e-Ishhad, because for making Talb-e-Ishhad it is incumbent upon the plaintiff 

to reiterate his Talb-e-Muwathibat before making Talb-e-Ishhad. All these primary 

necessities are missing in pleadings and in the alleged notice and the findings recorded by 

the first appellate, court on issue No.2 are absolutely wrong, therefore, the same are 

reversed. 

7A.      Now I come to the point of compromise arrived at between Muhammad Tufail and 

Bashir Ahmad with Muhammad Iftikhar Ahmad-decree holder. The clog attached to a 

transaction during the pendency of suit is of lis pendens, if otherwise there is no defect in 

that transaction, the time suit is dismissed, transaction becomes absolutely valid transaction. 

Admittedly, plaintiff Muhammad Iftikhar Ahmad has not challenged the partial transaction 

of 104-kanals in favour of Muhammad Tufail and Bashir Ahmad, as he claims to have 

compromised with these persons and further when Muhammad Tufail and Bashir Ahmad 

transferred part of property which they purchased  during the pendency of suit in favour of 

Allah Wadhaya through an exchange Mutation No.962 dated 2-12-1997 and in lieu thereof 

they have received the property of Allah Wadhaya through Mutation No.220 sanctioned in 

the same date i.e. 2-12-1997. After transferring a part of suit property in favour of Allah 

Wadhaya, they were not entitled to enter into any compromise with Muhammad Iftikhar 

Ahmad, plaintiff. 

8.         Learned counsel for the applicants relying upon "1992 SCMR 1109 (Ashfaq Zai and 

others v. M.  Abdul Quddus Bihari and others)" has argued that interim orders passed by this 

Court are subject to just exceptions and also subject to final decision and can be recalled. 

Further relying upon "1992 SCMR 652 (Mst. Surraya Begum and others v. Mst. Suban 

Begum and  others)" states that the application under Order XXII, Rule 10 of the C.P.C. can 

be filed at any time when necessity arises. Further states that under Order XXIII, Rule 1(4) 

of the C.P.C, when there are more than one plaintiffs and one of them without permission of 

others cannot withdraw the suit. 

9.         Learned counsel for the respondents states that as Muhammad Tufail and Bashir 

Ahmad got recorded their compromise statement in this Court and admitted the rights of 

plaintiff-respondent and prayed for withdrawal of civil revision, therefore, to the extent of 

104-kanals land, his rights cannot be negated. Further states that Allah Wadhaya will get 

back his land which he has given in exchange to Muhammad Tufail and Bashir Ahmad. 

10.       I have considered the arguments advanced by learned counsel for the parties. 

Learned counsel for the respondents is unable to answer that when Muhammad Tufail and 

Bashir Ahmad had already transferred the land in favour of Allah Wadhaya, how they were 

competent to give any statement in favour of Muhammad Iftikhar Ahmad-plaintiff. The 

contention of learned counsel for petitioners is correct that the first appellate  court  was  

bound  under  the  law  to  decide  the  application  filed by Allah Wadhaya. In this view of 

the matter, applications under Order XXII, Rule 10 of the C.P.C. (C.M. No.777 of 2002) and 

under section 12(2) of the C.P.C. (C.M. No.2258 of  2009 and C.M. No.2718 of 2009) are 

competent before this Court and the same are, hereby, allowed. The compromise statement 
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given in favour of Muhammad Iftikhar Ahmad or his legal heirs by Muhammad Tufail and 

Bashir Ahmad has no value against the rights of Allah Wadhaya. 

11.       In the light of what has been discussed above, this civil revision is allowed. The 

judgment and decree dated 24-11-2000 passed by the first appellate court decreeing the suit 

is set aside and the suit field by the respondent-plaintiff (Muhammad Iftikhar Ahmad) shall 

stands dismissed. 

SAK/M-220/L                                                                                     Order accordingly. 

 

2013 M L D 947 

[Lahore] 

Before Amin-ud-Din Khan, J 

Hafiz RIAZ AHMAD and others---Petitioners 

Versus 

KHURSHED AHMAD and others---Respondents 
  

Civil Revision No.138 of 2000, decided on 29th November, 2011. 

 (a) Civil Procedure Code (V of 1908)--- 
----O. XIV, R. 1---Non-framing of proper issue by Trial Court, plea  of---Validity---Purpose 

of framing issues would be to facilitate parties with regard to matter in issue---Parties would 

be supposed to lead evidence both oral and documentary in support of pleadings---Pleadings 

of parties would ever be in their mind during trial, thus, a party could not claim after a 

considerable delay that by not framing proper issue, he was misled and could not produce 

evidence in accordance with his pleadings.  

 

 (b) Civil Procedure Code (V of 1908)--- 
----O. XIV, R. 1 & O. XLI, R. 23---Non-framing of issue on question of easement raised in 

written statement by defendant---Remand of case sought by defendant on such ground at 

revision stage before High Court---Validity---Record did not show that at the time of 

framing of issues by Trial Court, defendant had raised objection with regard to non-framing 

of such issue---Defendant had raised such question in his pleadings, which were in his mind 

at the time of leading evidence, thus, he could not claim to have been either misled or 

prejudiced by non-framing of such issue---Remand of case after 20 years would be 

absolutely not permissible under law---High Court dismissed revision petition in 

circumstances. 

            Mst. Sughra Bibi alias Mehran Bibi v. Asghar Khan and another 1988 SCMR 4 and 

Mehr Din v. Dr. Bashir Ahmad Khan and 2 others 1985 SCMR 1 rel. 

 

 (c) Easements Act (V of 1882)--- 
----S. 15---Constitution of Pakistan, Arts. 23 & 24---Right of easement by prescription or 

necessity---Essential proof---Mere to be user for innumerable years would not confer 

prescriptive right of easement, rather same must be openly enjoyed by any person claiming 

title thereto as an easement and as of right without interruption for 20 years---Person 

claiming prescriptive right of easement would be bound to prove same without any 

discrepancy in accordance with law---Plaintiff claiming passage over land of defendant as 

right of easement as necessity would have to prove that if such right was not given to him, 
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then his property would be ruined---Where another road was available leading to plaintiff's 

property, then right of easement as necessity would not be available to him---Principles.  

            Sardar Muhammad Hussain Khan for Petitioners. 

            Ch. Naseer Ahmad for Respondent No.1. 

            Ahmad Mansoor Chishti for Respondent No.4. 

            Date of hearing: 29th November, 2011. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners have challenged 

the judgment and decree passed by the Addl: District Judge, Bahawalpur dated 26-2-2000, 

whereby the appeal filed by the petitioners as well as Province of Punjab were dismissed, 

and the judgment and decree passed by the Civil Judge 1st Class, Bahawalpur dated 24-1-

1995, whereby the suit filed by respondent No.1 was decreed. 

2.         The facts as leading  to  the  instant  civil  revision  are  that  on  30-6-1992 

respondent No.1 plaintiff filed a suit for declaration alleging therein that he is owner of suit 

land fully described in the head note of the plaint and the action of layout of Soling by the 

official respondents with the connivance of respondent No.7 is illegal and also prayed for 

mandatory injunction and for damages also. The defendants appeared and filed their 

respective written statements. The trial court after framing of issues, invited the parties to 

produce their evidence. Both the parties produced their oral as well as documentary 

evidence. After completion of trial the trial court vide judgment and decree dated 24-1-1995 

decreed the suit of the plaintiff-respondent No.1. Feeling aggrieved thereby, the appeals  

filed  against  that  judgment  and  decree  were  dismissed  by  the Addl: District Judge, 

Bahawalpur vide judgment and decree dated  26-2-2000. The petitioners opted to file 

revision petition before this Court,  whereas  the  Government  of  the  Punjab  has  not  filed  

any  revision. 

3.         It is contended by the learned counsel for the petitioners that the issues have not been 

properly framed, as no issue covers the plea of defence taken by the private defendants in 

their written statements, therefore, prejudice has been caused to the petitioners-defendants; 

that it is a matter of public importance, so the impugned judgments and decrees be set aside 

and case be remanded to the trial court with the direction to frame an issue with regard to the 

right of easement claimed by the petitioners-defendants and after giving opportunity to the 

parties, decide the same afresh. It is further contended that as the suit has been filed under 

section 42 of the Specific Relief Act and prayer for possession has not been made in the suit, 

therefore, suit was not competent. 

4.         On the other hand, learned counsel for respondent No.4 has supported the arguments 

advanced by the learned counsel for the petitioners. Whereas the plaintiff-decree holder 

(respondent No.1) has contested this civil revision. Learned counsel for respondent No.1 has 

argued that the ownership of the petitioners with regard to the impugned land under the 

alleged thoroughfare has not been denied by any one of the defendants-judgment debtors; 

that even the consolidation proceedings were carried out in this Mouza and according to 

Exh.P-3 which is "Musawada-Scheme" the specific numbers for roads etc. have been shown 

in this document; that the land in dispute is admittedly not included in this document; that 

the Jamabandi (Exh.P-2) has been prepared with regard to the 'Rifah-e-Aam'; that the Exh.P-

4 and Exh.P-5 are Uxe (      )  which show the roads etc. It has been further contended that 

the plea of petitioners that proper issues have not been framed, has no value; that it is proved 
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from the record that the property owned by the plaintiff has been grabbed only for defendant 

No.7 on the asking of local M.P.A in order to layout of Soling to please the said defendant 

No.7; that there is no need for prayer of possession of suit land which is not in possession of 

the defendants-judgment debtors. 

5.         I have heard the learned counsel for the parties at full length and also gone through 

the record with their able assistance. 

6.         The question borne out from the record after its minute scrutiny is that the ownership 

of the land under the alleged thoroughfare/road is of the plaintiff-respondent No.1. The 

claim of petitioners-defendants that this thoroughfare/road is of a right of easement of 

necessity available to them. The legal objection is that whether the remand of case is 

requirement of law or will it serve any purpose. 

7.         It is settled by the law that the pleadings of parties are ever in their mind during the 

proceedings of the trial. The party cannot claim after a considerable delay that by not 

framing the proper issues, it was misled and could not produce the evidence in accordance 

with its pleadings, as a party is supposes to lead evidence oral as well as documentary in 

support of its pleadings. The framing of issues is to facilitate the parties with regard to 

matter in issue. Admittedly the petitioners were defendants in the trial court and they took 

the plea of easement of right of way, therefore, they cannot claim that they were misled by 

non-framing of a specific issue on that point. Furthermore, I have observed that the 

petitioners have not placed on file the copy of issues. Though the issues are available in the 

judgments of both the courts below but the date of framing of issues is not available and on 

the record it is not available that the petitioners raised any objection with regard to the non-

framing of issue. Learned counsel for the petitioners states that in grounds of appeal the 

objection with regard to non-framing of issue was raised. I have noticed that grounds of 

appeal are of dated 21-2-1995, whereas the suit was filed in the year 1992. Therefore, it is 

not available on the record that at the time of framing of issues, any objection was raised 

with regard to the non-framing of proper issues. Moreover, after a period of about 20 years 

the remand of case is absolutely not permissible under the law. Even otherwise I have 

noticed that no prejudice has been caused by non-framing of specific issue, as the case was 

in the mind of petitioners-defendants and they were leading the evidence. In this context, 

light can be taken from the judgment reported as "1988 SCMR 4 (Mst. Sughra Bibi alias 

Mehran  Bibi v. Asghar Khan and another), 1985 SCMR 1 (Mehr Din v. Dr. Bashir Ahmad 

Khan and 2 others)". Therefore, in my view the prayer of the petitioners for remand of case 

has no footing and non-framing of specific issue has not caused any prejudice to the 

petitioners-defendants. They have produced three witnesses and Hafiz Riaz Ahmad himself 

appeared as DW-1. The official respondents also produced the evidence and Project 

Manager Ghulam Asghar Niazi appeared as DW-5. The defendants also  produced 

documentary evidence which is available on the file as Exh.D-1 to Exh.D-9. 

8.         So far as the question of public importance is concerned. This argument is against 

the admitted position of the record as the witnesses of petitioners-defendants have admitted 

that this thoroughfare goes to the Dera of Hafiz Riaz Ahmad (defendant-petitioner) and 

further that even there is other road/way which leads to that Dera also. 

9.         Under the Easements Act (V of 1882), to prove a right of easement by prescription 

mere user for innumerable years does not confer prescriptive right of easement. Under 

section 15 of the Easements Act (V of 1882) this right must be peaceably openly enjoined 

by any person claiming title thereto, as an easement and as of right without interruption for 
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20 years. In case in hand, it is evident that defendants remained in possession of land owned 

by the plaintiff-respondent No.1 as Mustajar/contractor, including the land in dispute. Even 

otherwise the Constitution of Islamic Republic of Pakistan gives a right to hold and enjoy 

the property to a person. These rights are sacrosanct which have to be protected as 

fundamental rights. No person including the neighbour could be allow to diminish the rights 

in order to enjoy use of his property, as rights to assert the property have been protected 

under Articles 23 and 24 of the Constitution. If any person claims any right of easement, he 

is bound under the law to prove without any discrepancy his right in accordance with law. In 

case in hand, the petitioners-defendants miserably failed to prove their right of easement by 

prescription as well as the proof of right of easement as necessity. In case of necessity it is 

the duty of the plaintiff that he must prove that if this right of easement claimed by a 

claimant is not given to him his property will be ruined for which he is claiming right of 

easement. In case in hand, it is admitted on the record that there is also another road 

available which lead to the property of petitioners-defendants, therefore, this right of 

necessity is also not available to the petitioners. 

10.       So far as the objection of petitioners with regard to the section 42 of the Specific 

Relief Act, is concerned. It is not the case of the petitioners that the land under the aforesaid 

road is in possession of the petitioners-defendants. They have claimed right of easement, so 

there was no necessity to pray for the possession of suit property. The suit is for mandatory 

injunction for the removal of said Soling laid out by the official defendants. Therefore, this 

Court is of the view that there is no defect of form in the suit, as has been highlighted by the 

counsel for the petitioners. There is revenue record with regard to the roads even the Uxe (       

) showing the roads, is available on the record. 

11.       In these circumstances, the petitioners-defendants miserably failed to rebut the case 

of the plaintiff-respondent No.1. Even the DW-5 Project Manager has admitted that land has 

not been acquired and that he has not denied the ownership of plaintiff-respondent No.1. He 

also admitted  that  no  statement  of  land  owner  is  available  with  regard  to  his 

willingness for laying out of Soling upon his land. Moreover, there  are concurrent findings 

of facts recorded by both the courts below. Learned counsel for the petitioners-defendants 

failed to show any defect in the judgments and decrees passed by the courts below or any 

misreading or non-reading of evidence on the part of both the courts below. 

12.       The crux of the above discussion is that I see no substance in this civil revision, 

which his hereby dismissed with costs. 

SAK/R-22/L                                                                                        Revision dismissed. 

 

2013 M L D 962 

[Lahore] 

Before Amin-ud-Din Khan, J 

SHAHBAZ KHAN---Petitioner 

Versus 

ADDITIONAL DISTRICT JUDGE, FEROZEWALA and 6 others---Respondents 
  

Writ Petition No.10810 of 2012, heard on 16th July, 2012. 

Civil Procedure Code (V of 1908)--- 
----O.XXIII, R.1(3) & S.115---Specific Relief Act (I of 1877), Ss. 42 & 54---Constitution of 

Pakistan, Art.199---Constitutional petition---Suit for declaration---Petitioner had assailed 
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order passed by the revisional court, whereby the revision petition filed by the defendants 

was accepted and plaint was rejected---Earlier, plaintiff had filed suit for permanent 

injunction with regard to the suit property against the defendants, who were also the legal 

heirs, of the predecessor of the plaintiff, and it was prayed that the defendants be restrained 

from alienating the specific portion of the property as they claimed joint ownership in the 

that property---Said suit was withdrawn without permission of the court to file a fresh suit---

Plaintiff then filed constitutional petition wherein the order passed by the Member, Board of 

Revenue, whereby mutation of gift sanctioned in favour of the plaintiff with regard to suit 

property was set aside---Said order was in field even prior to the filing of the first suit---

Constitutional petition was dismissed on the ground that the suit filed by the plaintiff was 

pending before the civil court---Petition for leave to appeal before the Supreme Court 

against dismissal of constitutional petition was withdrawn---Plaintiff, after dismissal of 

earlier suit, faced hurdle of O.XXIII, R.1(3), C.P.C. in the way---Order passed in 

constitutional petition having attained finality after the withdrawal of petition for leave to 

appeal, revisional court had rightly exercised jurisdiction vested in it under S.115, C.P.C.---

No case for interference by High Court while exercising jurisdiction under Art.199 of the 

Constitution was made out---In absence of any infirmity or illegality or jurisdictional defect 

in impugned order passed by the revisional court, constitutional petition against impugned 

order was dismissed, in circumstances. 

            Shahid Maqbool Sheikh for Petitioner. 

            Mehdi Khan Chauhan for Respondents. 

            Date of hearing: 16th July, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this writ petition order dated 19-4-2012, passed by 

the revisional Court whereby the revision petition filed by the defendants/respondents was 

accepted and the plaint filed  by  the  petitioner  was  rejected  by  accepting  application  

filed  under Order VII Rule 11 of the C.P.C. and order of the trial Court dated 10-4-2008, 

dismissing the application, was set aside. Though this writ petition is not formally admitted 

to regular hearing but in view of the fact that in response to pre-admission notice the 

respondents have tendered appearance and both the parties have been heard in full length, it 

is being treated as a 'pacca' matter. 

2.         Brief facts of the case are that the petitioner/plaintiff filed a suit for declaration 

stating therein that he is owner in possession of the suit land measuring 554 kanals 17 

marlas, gifted in his favour by Mutation No.127, dated 23-7-1990, challenged the order 

dated 24-7-2003, passed by the Member Board of Revenue, on the ground that it is against 

the law and facts as having been passed exercising jurisdiction illegally and by violating the 

law on the subject. Attestation of Mutation No.1265, dated 26-10-2000 was also sought to 

be declared as illegal and ineffective upon the rights of the plaintiff. The defendants filed 

written statement and also moved an application under Order VII, Rule 11 of the C.P.C. 

stating therein that the petitioner challenged the order of the Member Board of Revenue 

dated 24-7-2003 in Writ Petition No.14051 of 2003 before this Court which was dismissed 

on 11-2-2004. Even other objections were raised in the application but in my view, for the 

determination of the point in issue those objections are not relevant in this matter. Against 

the dismissal of the writ petition, the petitioner moved C.P.L.A. No.1139-L of 2004, which 
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was withdrawn on 9-3-2007. Previous to the filing of the suit in hand suit for permanent 

injunction was filed against the defendants, which was also withdrawn on 5-12-2003. 

3.         There are two points to be considered now. One is that the first suit was filed on 6-9-

2003 when the order of the Member Board of Revenue was already in field. The order of the 

MBR was not challenged in this suit. Though it is a suit for permanent injunction but in the 

prayer clause the ownership of the defendants has not been denied. The only prayer is that 

without the partition defendants be restrained from alienating the specific portion of the suit 

property measuring 554 kanals 17 marlas. The second suit for declaration was filed on 19-3-

2007 whereas Writ Petition No.14051 of 2003 was filed in the year 2003 and it was 

dismissed on 11-2-2004. This order was assailed before the August Supreme Court of 

Pakistan and vide order dated 9-3-2007 the petition for leave to appeal was withdrawn. It 

seems that after the withdrawal of the petition for leave to appeal from the august Supreme 

Court of Pakistan the suit in hand was filed. There are two points, one the competency of the 

suit in hand is under challenge under Order II Rule 2 of the C.P.C., and further under Order 

XXIII Rule 1(3) of the C.P.C. 

4.         Learned counsel for the petitioner states that as the previous suit was only for 

permanent injunction, therefore, it was not a hurdle in filing the present suit. He further 

states that the learned trial court has rightly dismissed the application under Order VII Rule 

11 of the C.P.C. and the revisional court without any justifiable and reasonable ground has 

set aside the order passed by the learned trial Court. He submits that as the order has not 

been passed on merits, therefore, the suit is not barred in accordance with section 11 of the 

C.P.C. Further submits that in both the suits the relief claimed is not the same, therefore, the 

order of the revisional court is not sustainable under the law. 

5.         On the other hand, learned counsel for the respondents submits that when the 

previous suit was filed after the decision of the MBR which was not challenged and in the 

prayer clause ownership of the defendants/respondents was not denied, therefore, the second 

suit was not competent in the light of Order II Rule 2 of the C.P.C. He further submits that 

the writ petition was filed before this Court, which was ultimately dismissed and admittedly 

the order of the MBR was not challenged and that order of this Court dated 11-2-2004, 

passed in Writ Petition No.14051 of 2003 attained finality when C.P.L.A. No.1139-L of 

2004, was withdrawn on 9-3-2007 from the august Supreme Court of Pakistan and after that 

this suit was filed which was absolutely not competent and before the learned trial Court 

application under Order VII Rule 11 of the C.P.C. was moved, which was wrongly 

dismissed by the learned trial Court and the learned revisional court has rightly exercised 

powers vested in it and has accepted the application and there is no defect in the judgment of 

the learned revisional court. 

6.         I have heard the learned counsel for the parties at full length and have also gone 

through the record. 

7.         I have noticed that the suit for permanent injunction was filed with regard to the suit 

property against the defendants who are also the legal heirs of the predecessor of the 

plaintiff/petitioner and in the prayer clause only it was prayed that the defendants be 

restrained from alienating the specific portion of the suit property as they claimed joint 

ownership in the suit property. That suit was withdrawn without any permission from the 

Court to file afresh. Then writ petition was filed wherein the order passed by the MBR 

whereby mutation of gift sanctioned in favour of the plaintiff with regard to suit property 

was set aside. This order was in field even prior to the filing of the first suit. The writ 
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petition was dismissed by this Court on the ground that even the suit filed by the petitioner is 

pending before the civil court. Dismissal of Writ Petition No.14051 of 2003 on 11-2-2004 

was challenged before the august Supreme Court of Pakistan through C.P.L.A. No.1131-L 

of 2004, which was ultimately withdrawn on 9-3-2007 by the learned counsel on re-

consideration. Therefore, it is clear that after the dismissal of the first suit the hurdle of 

Order II Rule 2 of the C.P.C. was standing in the way of the petitioner/plaintiff. Then he 

opted to file writ petition before this Court and in the writ petition he challenged the order of 

the MBR dated 24-7-2003 and in the suit in hand also order dated 24-7-2003 was under 

challenge before the learned trial court, therefore, Order XXIII Rule 1(3) of the C.P.C. was a 

hurdle in filing the suit in hand when the writ petition was dismissed and the order passed in 

the writ petition attained finality after the withdrawal of the CPLA from the august Supreme 

Court of Pakistan. In this view of the matter, learned revisional court has rightly exercised 

jurisdiction vested in it under section 115 of the C.P.C. No case for interference by this 

Court while exercising jurisdiction under Article 199 of the Constitution of Islamic Republic 

of Pakistan, 1973 is made out. I find no infirmity or illegality or jurisdictional defect in the 

impugned order passed by the revisional court, therefore, this writ petition is dismissed. 

HBT/S-96/L                                                                                         Petition dismisse 

  

2013 M L D 1102 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD ZAMAN---Petitioner 

Versus 

TOUQEER AHMAD and others---Respondents 
 Civil Revision No.1798 of 2011, decided on 24th May, 2012. 

 (a) Specific Relief Act (I of 1877)--- 
----S.42---Civil Procedure Code (V of 1908) S. 12(2)---Suit for declaration of title was 

decreed by Trial Court---Plaintiff assailed order of Appellate Court whereby the application 

of the respondents under S.12(2), C.P.C. was allowed, and case was remanded with the 

direction to the Trial Court to implead  the  respondents  as  defendants  in  the  suit---

Plaintiff contended that the respondents had purchased suit property during pendency of the 

suit and therefore, principle of lis pendens  would be applicable---Validity----Respondents, 

under law, would step into the shoes of their transferors, who were party to the suit and were 

entitled to at least defend the suit to the extent of the rights of their transferors---Order of 

Appellate Court could not be interfered with---Revision was dismissed.  

             Mubarak Ali v. Fazal Muhammad and another PLD 1995 SC 564; Sardar 

Muhammad Ayub v. Pakistan through Secretary Ministry of Resttlement and Rehabilitation, 

Rawalpindi and others 1969 SCMR 96(2); Sh. Muhammad Anwar v. Ch. Sultan Muhammad 

Khan and another 1974 SCMR 371 and Mst. Zainab and others v. Fazal Dad and others PLD 

1966 (W.P.) Lah. 1050 ref. 

 (b) Administration of justice--- 
----When an order was challenged on the basis of lack of jurisdiction, such technicality 

could not come in the way of fostering justice.  

            Ch. Aamer Rehman for Petitioner. 

            Sh. Naveed Shaharyar and Qadeer Ahmed Warraich for Respondents Nos.1 and 2. 

            Date of hearing: 24th May, 2012. 
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JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioner has challenged the 

order dated 18-5-2011 passed by the District Judge, Mandi Bahauddin whereby the 

application under section 12(2), C.P.C. filed by respondents Nos.1 and 2 was accepted and 

set aside ex-parte judgment and decree dated 30-6-2008 passed by the learned Senior Civil 

Judge, Mandi Bahaduddin and judgment and decree dated 24-3-2009 passed by the District 

Judge Mandi Bahauddin and the case was remanded back to the learned trial court with a 

direction to implead both the applicants as defendants in the declaratory suit filed by the 

petitioner-plaintiff and proceed with the case. 

2.         Brief facts of the case are that the petitioner filed a suit for declaration on 20-10-

1998 that he is owner of the suit property measuring 3 kanal and 5 marla mentioned in the 

head note of the plaint and stated that the specific sale by the plaintiff in favour of defendant 

No.2, previous National Industrial Finance Corporation is wrong and sale through registered 

sale deed No.163 dated 26-6-1996 and Mutation No.1352 attested on 23-2-1998 by the 

National Industrial Finance Corporation in favour of defendants Nos.3 to 7 with regard to 

the suit property are against the law and facts which is result of malice and fraud in between 

the officials of corporation and office of Sub-Registrar, therefore, it is liable to be cancelled. 

The suit was decreed vide judgment and decree dated 30-6-2008. It is fact that on 21-3-2002 

the amended plaint was filed wherein the name of defendant No.2 National Industrial 

Finance Corporation through Chairman Liquidation Board, Lahore was deleted from the 

array of the defendants. Tauqeer Ahmed one of the respondents filed an appeal which was 

dismissed on 24-3-2009. Respondents Nos.1 and 2 then filed an application under section 

12(2), C.P.C. on 13-4-2009 before the trial court. Written reply was filed by the petitioner, 

wherein he raised an objection that application does not lie before the trial court and same is 

competent before the first appellate court. The learned trial court vide order dated 9-2-2010 

dismissed the application on the ground that the application is competent before the District 

Judge. Then respondents Nos.1 and 2 filed an application under section 12(2), C.P.C. before 

the learned District Judge on 17-2-2010. The reply was filed. Issues were framed. Evidence 

was recorded and vide impugned order dated 18-5-2011 the learned District Judge has 

allowed the application and sent the matter before the learned trial court to decide the suit 

afresh after impleading the applicants as defendants in the suit, hence this civil revision by 

the plaintiff. 

3.         Learned counsel for the petitioner states that the application was not competent 

before the learned District Judge. Further that the property has been purchased by the 

applicants during the pendency of the suit, therefore, principle of lis pendens was applicable 

and the learned District Judge has ignored this fact. Learned counsel further states that no 

fraud has been alleged on the merits of the case and further that plaintiff-petitioner was not 

bound to implead all the persons whose interest started in the property during the pendency 

of the suit. Relying upon Mubarak Ali v. Fazal Mauhammad and another (PLD 1995 SC 

564) learned counsel states that the petition was competent before the learned  trial  court  

and  has  wrongly  been  filed  before  the  District  Judge. 

4.         On the other hand, learned counsel appearing on behalf of respondents Nos.1 and 2 

states that very suit was incompetent in accordance with sections 16 and 17 of the Punjab 

Undesirable Co-operative Societies (Dissolution) Act I of 1993. Learned counsel states that 

before passing of the decree the defendant No.2 was deleted from the array of the 

defendants. The land was sold by the petitioner to defendant No.2 and when he was deleted 
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no decree could have been passed by the learned trial court. Further states that suit was 

otherwise not competent and by playing fraud upon the court the petitioner plaintiff 

procured the ex parte decree, as the plaintiff-petitioner himself transferred the property 

through registered sale deed. Learned counsel states that in reply filed by the petitioner to 

the application filed under section 12(2), C.P.C. by respondents Nos.2 to 4 before the 

learned trial court objection was raised by the present petitioner that it is not maintainable 

before the learned trial court as the appeal was filed and the same was decided by the 

learned District Judge, therefore, this application is competent before the first appellate 

court. While relying upon case titled Sardar Muhammad Ayub v. Pakistan through Secretary 

Ministry of Resettlement and Rehabiliaion, Rawalpindi and  others (1969 SCMR 96(2) and 

Sh.Muhammad  Anwar v. Ch.Sultan Muhammad Khan and  another (1974 SCMR 371) 

learned counsel states that the petitioner has participated in  the proceedings before the 

forum where the application was filed, now he cannot challenge jurisdiction of that court. 

Further relying upon Mst.Zainab and others v. Fazal Dad and others (PLD 1966 (W.P.) 

Lahore 1050) it is stated that the petitioner himself raised objection before the learned trial 

court in a previously filed application under section 12(2), C.P.C. that application does not 

lie before the learned trial court and the jurisdiction is with the appellate court. He states that 

now the petitioner cannot turn round and he has no right of objection of jurisdiction. 

5.         I have heard the arguments of the learned counsel for the parties and have examined 

the case-law referred by the learned counsel for the parties. 

6.         I have noted that mainly the technical objections with regard to jurisdiction before 

the learned District Judge and with regard to lis pendens have been raised by the learned 

counsel for the petitioner. Though the learned counsel for the petitioner has advanced 

arguments to some extent with regard to the facts of the case and the learned counsel for the 

respondents has also advanced detail arguments with regard to the facts of the case but I do 

not want to give any findings or observations on the facts of the case, so that it may not 

cause prejudice to the merit of the case of any party as yet the learned trial court has to 

decide the suit on merits after hearing the parties and after holding full trial of the case. The 

objection of the learned counsel for the petitioner is that it was not competent before the 

District Judge in the peculiar circumstances of the case. This objection seems to be a highly 

technical objection. It is one of the fundamental principles of law that when any order is 

challenged on the basis of lack of jurisdiction, the technicality cannot come in the way to 

foster justice. The other objection of the learned counsel for the petitioner was that during 

the pendency of the lis, the applicants have purchased the suit property. Even for the sake of 

arguments, this objection be considered, the applicants under the law will step into the shoes 

of their transferors, who were party to the suit. The applicants will be entitled at least to 

defend the suit to the extent of the rights of their transferors. The objection of the learned 

counsel for the respondents has some weight as under sections 16 and 17 of the Act referred 

above, Civil Court was not having jurisdiction and exclusive jurisdiction is with the Co-

operative Judge. Learned counsel for the respondents argued when it was petitioner who 

raised objection in the previously filed application under section 12(2), C.P.C. before the 

trial court that application is competent before the first appellate court. Now the petitioner 

cannot be allowed to blow hot and cold in the same breath. In this view of the matter, I see 

no infirmity or illegality in the findings recorded by the learned District Judge and the 

learned counsel for the petitioner has failed to point out any illegality or irregularity in the 
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impugned order. Therefore, no case for interference by this Court has been made out while 

exercising jurisdiction under section 115, C.P.C. 

            In the light of what has been discussed above, this civil revision having no merit is 

dismissed. 

KMZ/M-224/L                                                                                    Petition dismissed. 

 

2013 M L D 1246 

[Lahore] 

Before Amin-ud-Din Khan, J 

BAKHT ALI and others---Petitioners 

Versus 

MUHAMMAD SHABBIR---Respondent 
  

Civil Revision No.59 of 1999, heard on 19th December, 2011. 

 (a) Specific Relief Act (I of 1877)--- 
----S.42---Declaration of title---Inheritance---When a propositus dies, all his legal heirs 

automatically become co-sharer in the property left by him.  

 (b) Specific Relief Act (I of 1877)--- 
----S.42---Qanun-e-Shahadat (10 of 1984), Arts. 117 & 120---Suit for declaration---

Inheritance---Custom, applicability of---Onus to prove---Plaintiffs were widow and daughter 

of deceased owner and assailed mutation of inheritance attested in year, 1927, on the plea of 

co-sharers---Trial Court dismissed the suit but Lower Appellate Court decreed the same in 

favour of plaintiffs---Validity---Distribution of property of prospositus in accordance with 

Shariat was a rule and a custom, whereby female legal heirs were deprived, was an 

exception---When defendants were claiming exception, they were bound under the law to 

prove that exception for which they failed to prove---In order to prove exception to deprive 

any legal heir from receipt of lawful share, very strong evidence was required but defendants 

did not produce any evidence in such regard---Lower Appellate Court rightly reached to the 

conclusion by setting aside findings recorded by Trial Court---High Court declined to 

interfere in judgment passed by Lower Appellate Court---Revision was dismissed in 

circumstances. 

            Sardar Muhammad Hussain Khan for Petitioners. 

            Nemo for Respondents. 

            Jam Abdul Majeed Mustafai for Applicant (in C.M. No.3913 of 2010). 

            Date of hearing: 19th December, 2011. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners have challenged 

the judgment and decree dated 7-12-1998 passed by the Addl: District Judge, Rahim Yar 

Khan, whereby the appeal filed by the respondents was accepted and suit filed by them was 

decreed by setting aside the judgment and decree dated 18-9-1990 passed by the Civil Judge, 

Rahim Yar Khan, whereby the suit filed by the respondents was dismissed. 

2.         Briefly, the facts of this case are that on 2-2-1987 Mst. Soni, predecessor of 

respondents, filed a suit for declaration challenging therein the alleged mutation of 

inheritance No.923 of her father Jam Mewa son of Mohibb attested in the year 1927. The 

plaintiff contended in her suit that she is the daughter of Jam Mewa, therefore, she and Mst. 
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Jindo, widow of Jam Mewa, were entitled to inheritance. She also challenged all the 

subsequent transactions in favour of defendants in her suit. It was also alleged that her 

family was governed by the personal law i.e. Shariat in the matters of inheritance. 

            The defendants contested the suit by filing written statement. Out of the divergent 

pleadings of the parties, the trial court framed the issues and invited the parties to produce 

their evidence. Both the parties produced their oral as well as documentary evidence in 

support of their contentions. The trial court vide judgment and decree dated 7-12-1998 

dismissed the suit. Feeling aggrieved thereby, an appeal was preferred by the plaintiff before 

the first appellate court. Vide judgment and decree dated 18-9-1990 the first appellate court 

accepted the appeal filed by the plaintiff and set aside the judgment and decree of trial court 

dismissing the suit by way of which, suit filed by the plaintiff was decreed by the first 

appellate court. Hence, this civil revision directed by the defendants. 

3.         Learned counsel for the petitioners-defendants states that the suit was time barred; 

that the trial court has rightly dismissed the suit and that the first appellate court has not 

properly appreciated the evidence and wrongly decreed the suit. 

4.         On the other hand, learned counsel for the applicant in C.M. No.3913 of 2010 states 

that the findings recorded by the first appellate court are absolutely in accordance with law 

and suit has rightly been decreed by the first appellate court. 

5.         I have heard the learned counsel for the parties at full length and also perused the 

record with their able assistance. 

6.         No doubt, it is a case of distribution of inheritance of a deceased. It is also equally 

important and considerable that in matters of inheritance court cannot be too technical, 

specially with regard to the limitation of filing of the suit. It is now established law that as a 

propositus dies, all his legal heirs automatically become co-sharer in the property left by 

him. It has not been denied that the plaintiff is the daughter of Jam Mewa. It is also settled 

that the distribution of the property of propositus in accordance with Shariat is a rule and a 

custom whereby the female legal heirs were deprived is an exception. Therefore, when the 

defendants were claiming exception, they were bound under the law to prove that exception 

for which they absolutely failed to prove any exception. In order to prove an exception to 

deprive any legal heir from the receipt of lawful share, very strong evidence is required. The 

defendants have not produced any evidence in this regard. They were also required to prove 

clear ouster of plaintiff's right from the property which she has received in inheritance at the 

time of death of her father. This point is also missing from the evidence and the pleadings of 

the defendants. In this view of the matter, the first appellate court rightly reached to the 

conclusion by setting aside the findings recorded by the trial court. 

7.         In the light of what has been discussed above, I see no force in this civil revision, 

which is dismissed, leaving the parties to bear their own costs. 

MH/B-17/L                                                                                          Revision dismissed. 
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2013 M L D 1263 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD ZAHID and others---Appellants 

Versus 

MUHAMMAD RAMZAN---Respondent 
  

R.S.A. No.11 of 2007/BWP, decided on 14th July, 2011. 

(a) Punjab Pre-emption Act (IX of 1991)--- 
----S. 5----Civil Procedure Code (V of 1908), Ss. 100 & 144---Pre-emption suit---Taking 

over possession of suit land forcibly by plaintiff after passing of decree in his favour and 

during pendency of appeal filed thereagainst by defendant---Prayer of defendant for 

restoration of possession before High Court despite pendency of contempt proceedings 

against plaintiff in Appellate Court---Validity---High Court while accepting second appeal 

filed by defendant declined to grant such prayer due to availability of remedy under S. 144, 

C.P.C. before the Trial Court.  

 (b) Punjab Pre-emption Act (IX of 1991)--- 
----Ss. 23 & 26---Civil Procedure Code (V of 1908), S. 100 & O. XX, R.14(1)---Second 

appeal against pre-emption decree---Decretal amount invested in profit bearing scheme by 

order of Trial Court---Taking over possession of suit land forcibly by plaintiff after passing 

of decree---Decree set aside by High Court---Effect---Plaintiff had enjoyed posses-sion of 

suit land, thus, he would not be entitled to withdraw amount of such profit from Trial 

Court, rather same would be given to defendant---Plaintiff would not be entitled to 

withdraw decretal amount till return of possession of suit land to defendant.  

(c) Punjab Pre-emption Act (IX of 1991)---  
----S.6---Pre-emption suit---Plaintiff claimed to have superior right of pre-emption for being 

shafi khalit due to existence of a Khal between suit land and land owned by him---Proof---

Plaintiff was bound to prove without any shadow of doubt his right of pre-emption qua suit 

land---Warabandi and plan of outlet produced by plaintiff would show that both such lands 

were being irrigated from one/same outlet---Such watercourse and its water belonged to the 

Government---Mere having a right of irrigation from a Khal could not confer upon pre-

emptor right of shafi khalit---Plaintiff could not claim right of shafi khalit on basis of 

government watercourse---Plaintiff had failed to prove his right of pre-emption---Suit was 

dismissed in circumstances.  

            Muhammad Nawaz and others v. Gul Sher through Legal Representatives PLD 2004 

SC 493 rel. 

(d) Punjab Pre-emption Act (IX of 1991)--- 
----S. 13---Civil Procedure Code (V of 1908), S. 100---Decree in pre-emption suit---Second 

appeal---Interpretation or re-evaluation of evidence available on record regarding talbs---

Scope---Such evaluation was not required by law while exercising jurisdiction under S. 100, 

C.P.C. 

(e) Punjab Pre-emption Act (IX of 1991)--- 
----S. 13---Pre-emption suit---Talb-e-Ishhad, performance of---Plaintiff's plea that he had 

sent notice of such Talb through registered envelope with acknowledgement due, but same 

was received back un-served---Proof---Acknowledgement due/ receipt with such envelope 

was not available on record---Postman in his evidence had not stated that defendant had 
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refused to receive registered envelope---Noting of Postman on such envelope did not show 

that he had tried to deliver same to addressee/defendant---Plaintiff had failed to fulfil 

requirements of S. 13 of Punjab Pre-emption Act, 1991---Suit was dismissed in 

circumstances.  

            Muhammad Bashir and others v. Abbas Ali Shah 2007 SCMR 1105; 2011 SCMR 

672 and 2007 SCMR 1150 rel. 

            Ch. Naseer Ahmad for Appellants. 

            Abdul Ghafoor Awan for Respondent. 

            Date of hearing: 14th July, 2011. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal, the appellants have challenged the 

judgment and decree passed by the learned District Judge Bahawalpur on 23-6-2007, 

whereby the appeal filed by the appellants was dismissed against the judgment and decree 

passed by the learned Civil Judge Ahmadpur East, dated 26-11-2005 whereby a suit filed by 

respondent/plaintiff was decreed. 

2.         The brief facts of the case are that the appellants purchased 60 kanals and 1-1/2 

marlas of land in village  Jindoo  Chaner from Mst. Manzoor Mai through Mutation No. 326 

sanctioned on 20-9-1999. After framing of issues the learned trial Court recorded evidence 

produced by both the parties and decreed the suit in favour of the respondent/plaintiff, 

whereas, the appeal filed by the appellants was dismissed. The consideration of sale was 

disputed in the plaint but afterwards the amount mentioned in the impugned mutation was 

admitted by the plaintiff/respondent. Issues Nos.3 and 4 are material issues which are with 

regard to right of pre-emption and fulfilment of requirement of talbs. In plaint the plaintiff 

has asserted all the three rights available to a person in accordance with section 6 of the 

Punjab Pre-emption Act, 1991. 

3.         First of all I would like to take issue No.3. The learned trial court recorded the 

finding on this issue in favour of the plaintiff/respondent, finding that the plaintiff has 

superior rights as Shafi Khalit and Shafi Jar. The basis of these finding were that the 

property of the plaintiff is adjacent to the suit property and both the properties are irrigated 

from one watercourse. In. Warabandi Exh.P-17 the land of the plaintiff is at Serial No.24 

whereas the suit land is at Serial No.27. While the learned first appellate court recorded the 

finding on this issue and found that this watercourse is in between both, the suit land and the 

land owned by the plaintiff, therefore, these lands are not contiguous to each other but on the 

basis of irrigation from one watercourse the learned first appellate court has recorded finding 

on this issue in favour of the plaintiff/respondent as he being Shafi Khalit. This appeal has 

been filed by the vendees/defendants. The plaintiff/ respondent had not challenged the 

finding recorded by the first appellate court, therefore, now with regard to the right of pre-

emption, the finding in favour of the plaintiff-respondent is that on the basis of watercourse 

in between the land of the plaintiff and the suit land he has been declared Shafi Khalit. 

4.         Learned counsel for the appellants states that it was the duty of the plaintiff to prove 

that it is a private Khal and not an official KHAL. Whereas in the documentary evidence 

produced by the plaintiff himself in the shape of Exh.P-17 which is Warabandi, admittedly 

the plaintiffs' land is at Serial No. 24  and  suit  land  at  Serial  No. 27.  Further  that  Ex.P-

18 which is part of plan showing outlet R.D. 71500-R of 6-L/A.P. branch is sufficient to 

show that the Khal is not a private Khal. Reliance has been place upon Muhammad Nawaz 
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and others v. Gul Sher through Legal Representatives, (PLD 2004 SC 493) wherein the 

Hon'ble Supreme Court has held as under:-- 

            "Pre-emptor and vendee independently receiving water from Government canal as of 

right could not claim superior right against the other---Right of pre-emption under doctrine 

of "Shafi Khalit" would not extend, if both lands were being irrigated from a common 

channel---Right to discharge water from one land over another was altogether different and 

distinct from receiving water from a common channel." 

Whereas the witnesses of the plaintiff admitted that the land of the plaintiff and also the suit 

land are being irrigated from the same khal as mentioned at warabandi. 

5.         On issue No.4 the learned counsel for the appellants has stated that in plaint the 

making of Talb-e-Muwasibat and Talb-e-Ishhad had not been reiterated. Further that the 

witnesses are controversial witnesses, to say that to each vendee a separate notice was 

written. This actually proves that it was a single notice which was written, however its photo 

copies Exh. P-5 to Exh.P-8 are on the record. Further submitted that the statement of P.W.1 

Shamshad Ali, postman and report on alleged registered envelopes are Exh.P-1 to Exh.P4. It 

is clear that no attempt was made to deliver the alleged notices. Further that no 

acknowledgment due had been produced when the alleged registered notices were returned 

to plaintiff and plaintiff has produced the original envelopes in the court Exh.P-1 to Exh.P-4. 

There are no acknowledgments due attached with these notices. While placing reliance upon 

the judgment of the august Supreme Court of Pakistan reported as Muhammad Bashir and 

others  v. Abbas Ali Shah (2007 SCMR 1105), wherein the honble Supreme Court has held 

as under:-- 

            Section 13(1(b)---Talb-e-Ishhad---Sending notice in writing under registered cover 

acknowledgment due---Object---Requirement of "sending a notice in writing" is followed by 

a rider i.e. "under registered cover acknowledgment due", which signifies that intention of 

law is not merely a formal notice on the part of pre-emptor conveying his intention to pre-

empt but a notice served on addressee to apprise him about his intention to pre-empt---If 

mere "sending of notice" was enough, it would make the expression "acknowledgement 

due" redundant---Service of addressee, as prescribed in law, therefore, is imperative---If 

acknowledgement card carries an endorsement of "refusal" or not accepted" a presumption 

of service would arise unless rebutted." 

The learned counsel has contended that the statements of these witnesses are contradictory 

with each other. 

6.         Lastly the learned counsel for the appellants submitted that during pendency of first 

appeal before the first appellate Court, without the process and execution through the trial 

court, the respondent/plaintiff forcibly has taken possession of the suit and from the 

appellants for which he has prayed that this court may order for repossession of the suit land. 

7.         Taking possession of suit land by the respondent/plaintiff is not denied by the 

counsel. It is also not denied that the contempt application filed before the learned first 

appellate court is pending. I, would not like to order for repossession while deciding this 

R.S.A. because remedy under section 144, C.P.C. is available with the appellants to move 

the learned trial Court.  

8.         The learned counsel for the respondent has mainly contended that at this second 

appellate stage this Court cannot go into the factual inquiry. He has contended that it was the 

duty of the vendees/defendants to prove the question that it was an official Khal and not a 

private khal but they failed to prove it to be an official Khal. He further stated that the 
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warabandi does not prove this Khal to be an official Khal. Learned counsel for the 

respondent has supported the finding recorded by the learned courts below. 

9.         I have heard the learned counsel for the parties at full length and have also gone 

through the record with their able assistance.  

10.       The findings of the learned first appellate court and the version of the 

respondent/plaintiff is that it is the duty of the defendants/vendees to prove that the Khal was 

not a private Khal and was an official Khal. I am afraid that this interpretation is contrary to 

law because it is the plaintiff who has to prove the right of pre-emption, therefore, he was 

bound to prove without any shadow of doubt that his right of pre-emption qua the suit 

property. The documents produced by the plaintiff himself in the shape of Exh.P-17 and 

Exh.P-18 show that both the lands are irrigated from one outlet which is No.715000 R-6-L/ 

AP Branch. This is a government watercourse and that the watercourse and its water belong 

to government. Reliance in this regard can safely be placed upon the judgment of the august 

Supreme Court of Pakistan reported as Muhammad Nawaz and others v. Gul Sher through 

Legal Representatives (PLD 2004 SC 493), wherein it is held that plaintiff has failed to 

prove his right of Shafi Khalit. As mere having right of irrigation from a Khal cannot confer 

upon the pre-emptive right of Shafi Khalit. Only the pre-emptor can successfully show that 

those rights were attached to immovable property and that he had the right of participation in 

those rights. In case in hand when there is a government watercourse, this right is not 

available to the plaintiff/respondent, therefore, the findings recorded by both the courts 

below are reversed and it is held that the plaintiff/respondent failed to prove his right of pre-

emption for the suit land. 

11.       So far as the talbs are concerned, the most of the contentions of the learned counsel 

for the appellant relate to interpretation or re-evaluation of the evidence from the file which 

is not required by law while exercising jurisdiction under section 100 of C.P.C., but  so far 

as the contention of the learned counsel with regard to proving the refusal or acceptance of 

registered notice sent through acknowledgment due is concerned, as per contention of the 

plaintiff/respondent he has sent notices of talb Ishhad in compliance of section 13 of the 

Punjab Pre-emption Act, 1991 through registered envelope and acknowledgement due which 

were received back un-served. The plaintiff has produced the original envelopes as Exh. P-1 

to Exh.P-4. Admittedly there are no acknowledgments due/receipts with these envelopes nor 

the same have been produced in the court. As the original record is available before the 

Court. I have seen that no such acknowledgment receipts are available on the record. The 

plaintiff has produced postman as P.W.1 he had not stated that defendants/vendees have 

refused to receive the registered letters. Even his noting on Exh.P-1 to Exh.P-4 does not 

show that he has tried to deliver these letters to the addressees. In this view of the matter, the 

plaintiff/ respondent has not fulfilled the requirement of section 13 of the Punjab Pre-

emption Act. The light can be taken from the judgment of the Hon'ble Supreme Court of 

Pakistan reported as 2011 SCMR 672 and 2007 SCMR 1150 referred to above. In this view 

of the matter, the findings on issue No.4 are reversed. 

12.       In the light of what has been discussed above, I  accept this appeal, set aside the 

judgments and decrees passed by both the courts below and dismiss the suit filed by the 

respondent/plaintiff. 

13.       Before parting with this judgment I would like to order that as the decretal amount is 

lying with the learned trial Court which has been invested in profit bearing scheme under the 

orders of the court, therefore, as the plaintiff/respondent has enjoyed the possession of the 
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suit land, therefore, he will not be entitled to withdraw this amount of profit from the trial 

Court it will be given to vendees/defendants. Further till the return of possession to the 

appellants he will not withdraw this decretal amount from the trial court. 

SAK/M-172/L                                                                                     Appeal accepted. 

 

2013 M L D 1323 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. NOOR BEGUM and 6 others---Petitioners 

Versus 

MUHAMMAD AKRAM and 17 others---Respondents 
  

Civil Revision No.1176 of 1994, heard on 31st October, 2012. 

 (a) Pleadings--- 
----Plaintiff has to prove the case pleaded by him. 

 (b) Colonization of Government Lands (Punjab) Act (V of 1912)--- 
----S.20---Succession---Inheritance---Scope---For proving application of S.20 of 

Colonization of Government Lands (Punjab) Act, 1912, plaintiff is bound to prove that his 

propositus was original tenant. 

 (c) Specific Relief Act (I of 1877)--- 
----S.42---Colonization of Government Lands (Punjab) Act (V of 1912), Ss.10 & 20---Suit 

for declaration---Succession---Proprietary rights and inheritance---Plaintiff nowhere stated 

that all proceedings of conferment of proprietary rights and further mutations were not in his 

knowledge when defendants were recorded as owners in suit property on the basis of 

inheritance---Effect---Filing of suit by plaintiff 58 years after mutations challenging the 

same in suit were time barred---After attestation of mutation in question, various mutations 

were not challenged whereby plaintiff impliedly admitted validity of mutation in question---

When claim of plaintiff stated in plaint, was that his mother transferred suit property in his 

name under family settlement after she got daughters married, as such the same negated his 

claim to inherit exclusively whole of the property left by his father---High Court in exercise 

of revisional jurisdiction set aside judgments and decrees passed by both the courts below 

being against evidence and contrary to law, resultantly suit filed by plaintiff was dismissed--

-Revision was allowed in circumstances. 

Mst. Fateh Bibi and others v. Mst. Fatima Bibi and others 2010 SCMR 760 rel. 

            Muhammad Saddiq and 6 others v. Zafar Iqbal and 9  others 2005 CLC 33; Mst. 

Fazal Begum and another v.  Municipal Corporation, Lahore and 5 others 1983 CLC 1643;  

Muhammad Yousaf, and others v. Mst. Zainab Bibi 2006 YLR 493;  Rehman v. Yara 

through L.Rs. and others 2004 SCMR 1502; Mst. Jameela Begum v. Additional District 

Judge and 3 others  2005 MLD 376 and  Ghulam Ahmed v.  Muzafara Begum and 8 others 

2011 YLR 2991 ref. 

            Mohsin Khan and 3 others v. Ahmad Ali and 2 others PLD 2004 Lahore 1 and  

Muhammad Anwar and 2 others v. Khuda Yar and 25 others 2008 SCMR 905 distinguished. 

 (d) Specific Relief Act (I of 1877)--- 
----S.42---Qanun-e-Shahadat (10 of 1984), Arts.117 & 120---Gift mutation---Onus to prove-

--Shifting of onus, principle of---Applicability---Beneficiary must prove transaction but 

when suit to challenge any transaction through any mode is filed, onus shifts upon the other 
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side only, when plaintiff appears before court and makes statement on oath in witness box as 

his own witness and denies the transaction in question. 

 (e) Islamic Law--- 
----Gift---Wife as donee---Principle---When corpus of land is gifted to a lady who is 

dependent upon donor, physical possession of donor after gift, is presumed on behalf of 

donee. 

 (f) West Pakistan Muslim Personal Law (Shariat) Application Act (IX of 1948)--- 
----S.3---Limited ownership of female---Termination---Scope---Termination of such 

ownership of female, under S.3 of West Pakistan Muslim Personal Law (Shariat) 

Application Act, 1948, was to be open at the time of death of last male owner and successors 

of propositus were entitled to inherit. 

            Sahibzada Mehboob Ali Khan for Petitioners. 

            Ch. M. Anwar-ul-Haq for Respondents Nos. 1-A and 1-B. 

            Ch. Pervaiz Akhtar Gujjar for Respondents Nos. 15, 17 and 18. 

            Ex parte for Respondents Nos.2, 3-A to E, 4-A, B, 5 to 7, 8-A, B, 9, 10, 11, 13-A, B 

and 16-A to D. 

            Date of hearing: 31st October, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioners have challenged the 

judgment and decree dated 25-4-1994 passed by learned Addl: District Judge, Sahiwal, 

whereby the appeal filed by the petitioners was dismissed and the appeal filed by the 

respondents-plaintiffs was accepted, by way of which, suit for declaration filed by the 

respondents-plaintiffs was fully decreed. The petitioners have also challenged the judgment 

and decree dated 14-1-1991 passed by learned Civil Judge 1st Class, Chichawatni, whereby 

the suit filed by the respondent-plaintiffs was partially decreed. 

2          This civil revision was accepted by this court vide judgment dated 6-12-2010 and the 

case was remanded to learned trial court with the direction to decide the suit afresh after 

hearing learned counsel for the parties. This remand order was challenged before the august 

Supreme Court of Pakistan through Civil Petition No.51 of 2011, which was converted into 

appeal and allowed on 28-11-2011 and the remand order/judgment passed by this court was 

set aside. This court has been directed to decide the civil revision on the basis of evidence 

already recorded. 

3.         The facts as leading to this case are that plaintiff, Muhammad Akram, predecessor of 

respondents on 8-3-1983 filed a suit for declaration praying therein that he is co-sharer to 

the extent of 234-kanals 15-marlas in the property mentioned in Ziman No.1 of the plaint. 

The case of plaintiff as pleaded by him was that suit land fully described in Para 1 of the 

plaint measuring 400 kanals 2 marlas was allotted to the father of plaintiff, namely Ghulam 

Muhammad son of Qaim Deen in lieu of "Abadkari" Scheme under  the Colonization of 

Government Lands (Punjab) Act (V of 1912). The plaintiff pleaded that 133-kanals 16-

marlas is disputed land. The case of plaintiff is that at the time of death of his father on 25-

1-1925 he was entitled to inherit the whole of the property but as the plaintiff was minor at 

that time, therefore 1/3rd share was given to his mother, Mst. Bahisht Bibi because she was 

to bear the expenses upon marriage of sisters of plaintiff, one of whom was blind also. In 

Para 4 of the plaint, plaintiff has stated that Mst. Bahisht Bibi, his mother under the family 

settlement transferred land in the name of plaintiff and he became owner  of land measuring 
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234-kanals 15-marlas. The plaintiff has also asserted the mutation of inheritance of Mst. 

Bahisht Bibi, which was sanctioned after her death on 31-1-1960. He  has  further  

challenged  in  this  suit  the  transfer  of  1/2 share  in  77-kanals 1-marla, the property in the 

name of Mst. Mumtaz Begum, his wife at the time of her death in favour of her brother and 

sisters. The plaintiff has challenged the gift of suit property allegedly on the basis of  fraud 

and stated that he has never gifted the property. 

            It will be important to mention here that in original plaint, the legal heirs of Inam 

Ullah Khan were not made party, who is the grandson of Ghulam Muhammad in whose 

favour 1/3rd of the property left by Ghulam Muhammad was mutated. Afterwards they were 

also impleaded as party as defendants in the suit. 

4.         Filing written statement the suit was contested. Out of the divergent pleadings of the 

parties, learned trial court framed issues and invited the parties to produce their respective 

evidence. Both the parties adduced oral as well as documentary evidence in support of their 

contentions. After the close  of  trial,  vide  judgment  and  decree  dated  14-1-1991 the trial 

court decreed the suit to the extent of matter in issue regarding Mutation No.76 dated 14-12-

1962 of gift in favour of wife of plaintiff and to the extent of Mutation No.25 attested on 22-

5-1925 and Mutation No.49 dated 31-6-1960 suit was dismissed. Both the parties preferred 

appeals before the first appellate court, whereby vide judgment and decree dated 25-4-1994 

the appeal filed by the respondent/plaintiff, Muhammad Akram was accepted and suit was 

fully decreed, whereas the appeal filed by the petitioners-defendants was dismissed. Hence, 

this civil revision, which was earlier accepted by this court vide judgment dated 6-12-2010 

and case was remanded to learned trial court for decision afresh. The remand order was 

challenged before the august Supreme Court, whereby through the order dated 28-11-2011, 

passed in Civil Petition No.51 of 2011 converting it into appeal the same was allowed and 

order of this court was set aside. This court has been directed to decide the civil revision 

afresh on the basis of evidence already recorded. 

5.         Learned counsel for the petitioners-defendants, states that the plaintiff has claimed 

allotment of land in favour of his father under 'Abadkari' scheme. Admittedly the father of 

plaintiff died on 25-1-1925. Learned counsel states that the stand of plaintiff is contradictory 

one, as in para 4 of the plaint he has claimed that property transferred in favour of his 

mother through the inheritance mutation of father  bearing No.25 dated 22-5-1925, the same 

was transferred in his favour by his mother after performing her duties  and obligations i.e. 

getting the daughters of deceased father married, therefore this contention of plaintiff in Para 

4 contradicts his claim of inheritance of whole of the land. Further states that nowhere 

plaintiff has asserted that how he came  to know about the sanction of mutation at the time 

of filing  of suit; that plaintiff when appeared as P.W.2 has admitted that Mutation No.25 

was sanctioned in his favour, in favour of his mother and in favour of his nephew Inam 

Ullah Khan, 1/3rd each. He also admitted that in the year 1936 the 'Sanad' for rights of 

'Dakheekari' was issued in  favour of above mentioned three persons. He also admitted that 

he was pursuing all the proceedings. He admitted that proprietary rights were conferred 

upon the plaintiff, his nephew and his mother and also stated that he has got sanctioned the 

mutation of conferment of proprietary rights. He has admitted that at that time it was in his 

knowledge that 1/3rd  property is in the name of his mother, who died in the year 1959. He 

admitted that mutation of inheritance of his mother was in his knowledge and it was also in 

his knowledge that the same has been transferred in his favour and in favour of his sisters. 

Learned counsel further states that the custom asserted by the plaintiff has not been proved 
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by him. He has referred Exh.P-13, Mutation No.10 sanctioned on 17-6-1923 whereby the  

State  conferred  the  property  upon  Jamadar  Rehmat  Khan  under  the  Army  grant 

scheme. Exh.P-14 is  Mutation  No. 19  sanctioned  on  6-6-1924, the father of plaintiff got 

the suit property in  exchange from said Rehmat Khan. Exh.P-4 is Mutation No.25 

sanctioned on 22-5-1925 inheritance of Ghulam Muhammad, through this mutation the 

property has been transferred 1/3rd in favour of grandson of the propositus, 1/3rd in favour 

of plaintiff and 1/3rd in favour of widow of the deceased. Learned counsel has even referred 

Exh.P-7, Mutation No.55 sanctioned on 2-7-1930 wherein the name of plaintiff was 

corrected, as previously in Mutation No.25 his name was written as Muhammad Akbar 

Khan and his name has been corrected as Muhammad Akram Khan. Exh.P-15 is Mutation 

No.59 sanctioned on 8-2-1937 regarding the conferment of rights of 'Dakheekari' which is 

according to learned counsel for the petitioners in accordance with section 8 of the Tenancy 

Act. In this mutation also the rights have been conferred in equal share upon the plaintiff as 

son of deceased, Inam Ullah Khan as grandson and Mst. Bahisht Bibi as widow of deceased. 

Exh.P-17 is Mutation No.249 sanctioned on 24-2-1950 on the basis of sale of suit land by 

the Government. Mutation No.19 was produced as Exh.P-G sanctioned on 31-1-1960, which 

relates to the inheritance of Mst. Bahisht Bibi. Learned counsel for the petitioners states that 

the suit has been filed in the year 1983, which was clearly time barred and further that 

through Mutation  No. 76  sanctioned  on  14-12-1962  plaintiff  himself  gifted  77-kanals 

1-marla land in favour of his wife, Mst. Mumtaz Begum. Learned counsel states that 

actually at the time of death in the year, 1982 when inheritance mutation of Mst. Mumtaz 

Begum bearing No.405 was sanctioned on 19-1-1982, the plaintiff started the controversy 

and prior to that there was absolutely no controversy and the matter was never agitated by 

the plaintiff. It has been further contended by learned counsel that plaintiff has not proved 

Ghulam Muhammad, propositus of the parties as an original tenant, therefore the claim of 

plaintiff that it is a case of section 20 of the Colonization of Government Lands (Punjab) Act 

(V of 1912) is incorrect. While referring "2010 SCMR 760 (Mst. Fateh Bibi and others v. 

Mst. Fatima Bibi and others)" learned counsel states that the suit was clearly time barred. 

6.         On the other hand, learned counsel for the respondents Nos.1-A and 1-B argues that 

the case pleaded by the plaintiff was factually admitted by both the courts below, therefore 

there are concurrent findings of facts and law in favour of the respondent-plaintiff, 

Muhammad Akram; that only on the basis of some technicalities and with regard to the 

limitation learned trial court has not fully decreed the suit. Even while exercising 

jurisdiction under  section 115 of C.P.C. this court ordinarily does not interfere with the 

concurrent findings recorded by two courts below, therefore learned counsel has supported 

the findings of two courts below and prayed for dismissal of instant civil revision. It has 

been further argued that as the plaintiff is in possession of the suit land, therefore limitation 

was not a bar for filing the suit in the year 1981. With regard to the limitation learned 

counsel has relied upon "2005 CLC 33 (Muhammad Saddiq and 6 others v. Zafar Iqbal and 

9  others), 1983 CLC 1643 (Mst. Fazal Begum and another v.  Municipal Corporation, 

Lahore and 5 others), 2006 YLR 493 (Muhammad Yousaf, and others v. Mst. Zainab Bibi), 

2004 SCMR 1502 (Rehman v. Yara through L.Rs. and others),  2005 MLD 376 (Mst. 

Jameela Begum v. Additional District Judge and 3 others), 2011 YLR 2991 (Ghulam Ahmed 

v.  Muzafara Begum and 8 others), PLD 2004 Lahore 1 (Mohsin Khan and 3 others v. 

Ahmad Ali and 2 others) and 2008 SCMR 905 (Muhammad Anwar and 2 others v. Khuda 

Yar and 25 others)". Learned counsel for the respondent-plaintiff while relying upon. "1970 
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SCMR  246 (Muhammad  alias Muhammad Ali v. Raja and 7 others)" states that by widow 

the property which was granted for her own right, cannot be transferred by her. 

            Learned counsel for respondents Nos.15, 17 and 18 has adopted the arguments of 

learned counsel for the petitioners. 

7.         The rest of the respondents have been proceeded against ex parte vide order dated 

26-9-2012. Learned counsel for the parties have advanced arguments, on issues Nos.1, 2 and 

9 to 11-A. I have heard the learned counsel for the parties at full length and also gone 

through the record with their able assistance. 

8.         There are two transactions in issue in this suit about the suit land. One is the 

Mutation No.25 of inheritance sanctioned on 22-5-1925 through which the rights in the land 

left by Ghulam Muhammad were transferred in favour of his son/the plaintiff, his widow 

Mst. Bahisht Bibi and his grandson Inam Ullah Khan. Second is gift mutation No.76 

sanctioned on 14-12-1962 part of suit land measuring 77-kanals 1-marla in favour of Mst. 

Mumtaz  Begum, wife of the plaintiff. 

9.         It is settled that plaintiff has to prove the case pleaded by him. At one side, it is the 

case of plaintiff that he is entitled to whole of the property left by his father, who left 400 

kanals 2 marlas land, whereas he is claiming 133 kanals 16 marlas as disputed land and 

claiming owner to the extent of 234 kanals 15 marlas. It has also been pleaded by the 

plaintiff himself that his mother transferred the property in his name under the family 

settlement, therefore he became owner of 234-kanals 15-marlas. As the case of plaintiff is 

that in accordance with section 20 of the Colonization of Government Lands (Punjab) Act 

(V of 1912) he was entitled to inherit whole of the suit property, therefore for proving the 

application of section 20, he was bound to prove Ghulam Muhammad, propositus to be the 

original tenant. The plaintiff failed to prove so. 

10.       I have noticed that at the time of sanctioning of mutation No.25 there were 

deliberations and even the Revenue Officer noted that the son i.e. plaintiff who was marked 

in that mutation as Muhammad Akbar Khan is minor and the grandson of deceased, namely 

Inam Ullah Khan is also minor. The Revenue Officer noted that widow of deceased is alive 

and there are six daughters of the deceased, one of whom is married and one is blind. They 

were residents of Pind Dadan Khan District Jehlum, therefore he sent 'Band Sawalat', with 

the consent of widow of deceased and in accordance with reply of 'Band Sawalat' the 

Revenue Officer sanctioned the Mutation No.25 giving 1/3rd each to the son of deceased, to  

his  grandson  and  to  his  widow  and  mutation  was  sanctioned  on  27-11-1925. It seems  

that in accordance with the prevailing custom, this mutation was sanctioned. When through 

Mutation No.55 on 2-7-1930 the name of plaintiff was corrected and when through Mutation 

No.59 sanctioned on 8-2-1937 rights of 'Dakheekari' were mutated in the name of 

transferees of mutation No.25 and further when Mutation No.249 was sanction on 24-2-

1950 in favour of the transferees of Mutation No.25 through sale deed by the Government 

and further when through Mutation No.49 sanctioned on 31-1-1960 the inheritance of Mst. 

Bahisht Bibi was transferred in favour of her legal heirs, therefore the filing of suit  in the 

year 1983 was patently time barred. The case-law referred to by learned counsel for the 

petitioners-defendants "2010 SCMR 760" is fully applicable to the facts of this case, 

whereas the case-law cited by learned counsel for the respondent/plaintiff is not applicable 

to the facts of this case, rather "PLD 2004 Lahore 1 and 2008 SCMR 905" are against the 

stand of respondent-plaintiff, as if the plaintiff be admitted a co-sharer in the suit property 

with the defendants, then certainly he is admitting the defendants also the co-owner in the 
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suit property. His claim is for total ouster of the defendants and claiming himself to be the 

exclusive owner of suit property, therefore these citations are not helpful to the plaintiff, 

rather the same are against the plaintiff's claim and if he admits the defendants also to be the 

co-sharer, then his claim vanishes. 

11.       The plaintiff has nowhere stated that all the proceedings of conferment of proprietary 

rights and further mutations were not in his knowledge when the defendants-petitioners were 

recorded as owner in the suit property on the basis of inheritance, therefore filing of suit by 

the plaintiff 58 years after the mutation challenging the same in the suit was certainly time 

barred. Further, after the attestation of impugned Mutation No.25 various mutations have not 

been challenged whereby the plaintiff impliedly admitted the validity of Mutation No.25. 

Furthermore, when in Para 4 of the plaint the claim of plaintiff is that his mother transferred 

the property in his name under the family settlement after she got the daughters married, 

negates his claim to inherit exclusively whole of the property left by his father. 

12.       So far as Mutation No.76 is concerned. It is a gift mutation in favour of his wife 

sanctioned on 14-12-1962 involving land measuring 77-kanak 1-marla. No doubt, it is 

settled law that a beneficiary must prove the transaction but there are some further principles 

that when a suit to challenge any transaction through any mode is filed, onus shifts upon the 

other side only when a plaintiff appears before the court and makes statement on oath in the 

witness box as his own witness and denies from the impugned fined transaction, then 

certainly onus shifts upon the other  side. In this case, the defendants Nos.1 to 3 have 

received  the portion of property gifted by him through the inheritance  of their deceased 

sister, who was the wife of plaintiff and further the transaction of gift is of the year 1962 and 

the lady died and her mutation of inheritance No.405 was sanctioned on 19-1-1982. Even 

the plaintiff has not pleaded that how his wife got the mutation of gift sanctioned by the 

plaintiff in her favour and what was the interest of defendants Nos.1 to 3  who  have  now  

received  the  share,  as  unfortunately  the  lady  died  in the life time of the donor i.e. the 

plaintiff and she was issueless. This also is sufficient to substantiate to disbelieve the version 

of the plaintiff pleaded by him. Furthermore, he has uttered not a single word about this gift 

mutation when he appeared as his own witness as P.W.2, therefore he also failed to prove 

the case pleaded by him against this mutation. 

13.       Under the Mohammadan Law when a Mohammadan transfers the property in favour 

of his wife, the physical transfer of possession is not necessary. The only symbolic transfer 

of possession is sufficient. It is settled that in such like cases when a corpus of land is gifted 

to a lady who is dependent upon the donor, the physical possession of the donor after the 

gift, is presumed  on behalf of the donee. 

14.       Even otherwise, in accordance with section 3 of the West Punjab Muslim Personal 

Law (Shariat) Application Act (IX of 1948) the termination of limited ownership of a 

female, the inheritance was to be open at the time of death of last male owner and successors 

of the propositus were entitled to inherit. 

15.       In this view of the matter, the findings recorded by both the courts below are against 

the facts and evidence available on the file as well as settled law, as the courts below 

misapplied the law presuming it to be a matter of inheritance. It was not a simple and clear 

case of matter of inheritance for the plaintiff only, whereas on the other side the defendants 

are the sisters of plaintiff who have acquired the rights through inheritance of their mother. 

In these circumstances suit filed by the plaintiff was not competent. 
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16.       In the light of what has been discussed above, this civil revision is allowed and the 

impugned judgments and decrees passed by both the courts below being against the 

evidence and contrary to law are set aside. Resultantly, the suit filed by the 

respondent/plaintiff shall stand dismissed. 

 

MH/N-8/L                                                                                           Revision allowed. 

 

2013 M L D 1618 

[Lahore] 

Before Amin-ud-Din Khan, J 

SALEEM KHAN and others---Petitioners 

Versus 

PROVINCE OF PUNJAB through District Collector and others---Respondents 
  

Civil Revision No.2148 of 2001, heard on 27th May, 2013. 

 (a) Specific Relief Act (I of 1877)--- 
----S. 42---Limitation Act (IX of 1908), S. 120---Colonization of Government Lands 

(Punjab) Act (V of 1912), S. 36---Suit for declaration---Limitation---Propriety rights---

Jurisdiction of civil court---Plaintiffs filed suit for declaration of their title and they 

challenged allotment and conferment of proprietary rights---Suit was dismissed 

concurrently---Validity---Consecutive entries of bifurcation of both the killa numbers had 

been referred in Khasra girdawari---Bifurcated Khasra numbers had been allotted and 

proprietary rights had been given---Total land mentioned in the sale deed was to be 

considered as transferred in favour of vendee by the vendor---Presumption was attached to 

the figure of total property mentioned in the document---Detail of property was mentioned 

just for identification---Sale deed was clear that specified land had been transferred by the 

authorities and amount had been paid---Patwari had implemented the sale deed---No 

illegality had been committed by the revenue officials while implementing the sale deed---

Plaintiffs-petitioners failed to establish their right of ownership---Declaration of title already 

in existence could be granted but no new right could be created through declaratory decree--

-For challenging transfer, the plaintiffs-petitioners were required to show that the same was 

without jurisdiction---If the authority had exercised jurisdiction vested in it by law, then the 

bar was applicable and if the authority had exercised jurisdiction not vested in it by statute, 

then the bar contained in the statute was not applicable---Plaintiffs-petitioners failed to show 

that the jurisdiction exercised by official defendants was not vested in them, hence, bar of 

jurisdiction was applicable and suit was not competent---Permission to file fresh suit could 

not enhance the limitation for filing suit---Under Art. 120 of the Limitation Act, 1908, for 

filing declaratory suit, the limitation was six years---Present suit was filed after six years 

from filing of earlier suit and the same was time barred---Plaintiffs-petitioners were bound 

to annex with revision petition, the certified copies of pleadings, complete evidence, orders 

and judgments/decrees---Due to non-filing of said documents the revision was not 

competent---Revision was dismissed. 

 

            Muhammad Munir v. Muhammad Saleem and others 2004 SCMR 1530 and 

Muhammad Ishaq v. Muhammad Shafiq and 9 others 2007 SCMR 1773 distinguished. 
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 (b) Civil Procedure Code (V of 1908)--- 
----S.115---Revision, filing of---Prerequisites---Petitioner was bound to annex with revision 

petition, the certified copies of pleadings, complete evidence, orders and judgments/decrees-

--Non-filing of said documents would render the revision incompetent. 

             Sh. Naveed Sheharyar for Petitioners. 

            Nemo for Respondents Nos.1 to 4. 

            Hafiz Muhammad Arshad Rana for Respondent No.5. 

            Date of hearing: 27th May, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners-plaintiffs  have  

challenged  the  judgment  and  decree  dated  22-9-2001 passed by learned Addl: District 

Judge, Sargodha, whereby the appeal filed by them was dismissed, and the judgment and 

decree dated 16-2-1999 passed by learned Civil Judge 1st Class, Sargodha, whereby the suit 

for declaration filed by the petitioners-plaintiffs was dismissed. 

2.         Briefly, the facts as leading to this civil revision are that the petitioners-plaintiffs on 

2-12-1993 filed a suit for declaration, the head note of which is very lengthy which consists 

upon more than three pages. The plaintiffs sought a decree for declaration of title of suit land 

in their favour and also challenged allotment and conferment of rights about the disputed 

property in favour of defendant No.5. 

            A joint written statement was filed by official defendants Nos.1 to 4 and defendant 

No.5 also filed his separate written statement. The suit was contested. In the written 

statement filed by defendants Nos.1 to 4 it was mentioned that in the sale deed inadvertently 

by mistake instead of Killa Nos.6-min and 7-min of Square No.60, it was written as Killa 

Nos.6 and 7 of Square No.60. It was stated that Mutation No.263 has rightly been attested 

and the plaintiffs cannot take benefit of said mistake, whereas it was stated that payment of 

land measuring 78-1/4-Kanals has been made and same was transferred in favour of 

plaintiffs. Learned trial court framed issues and invited the parties to produce their 

respective evidence. Both the parties adduced oral as well as documentary evidence in 

support of their versions. After the closing of trial, learned trial court vide judgment and 

decree dated 16-2-1999 dismissed the suit. Feeling aggrieved thereby, an appeal was 

preferred before the learned first appellate court which also met with the same  fate vide 

judgment and decree dated 22-9-2001. Hence, this civil revision. 

3.         Learned counsel for the petitioners-plaintiffs argues that the predecessor of 

petitioners was entitled for transfer of land measuring  93-1/4-Kanals, as in the sale deed 

there is mention of Killa Nos.6 and 7 of Square No.60; that there is no mention of `min' of 

these Killa numbers, therefore Mutation No.263 was wrongly attested by the Patwari; that in 

the mutation, 'min' has been mentioned against Killa Nos.6 and 7 referred above. While 

referring "2004 SCMR 1530 (Muhammad Munir v. Muhammad  Saleem and others)" 

learned counsel argues that revenue authorities may be able to rescind and revoke the 

mutation entries wrongly entered but they are not empowered in law to annul and set aside a 

registered sale deed, which has far greater value and weight. While relying upon "2007 

SCMR 1773  (Muhammad Ishaq v. Muhammad Shafiq and 9 others)" argues that mutation 

was not a deed of title, "if such mutation stood cancelled, the real and genuine deed of title 

existed in favour of vendee in shape of registered sale deed on the strength of which he 

remained owner of land and vendor had no right to sell same to other." Further states that in 
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'Shajra-Parcha' copy of which has been produced as Exh.P-3, Killa Nos.6 and 7 of Square 

No.60 are mentioned as a whole (    ) 'min' or bifurcation is not mentioned therein, therefore 

if there was any mistake in the sale deed, it was to be corrected and Patwari has no right to 

bifurcate these Killa numbers. With regard to limitation learned counsel argues that as the 

petitioners-plaintiffs are in possession of suit land, therefore suit is within time. Learned 

counsel prays for acceptance of instant civil revision and decree of the suit by setting aside 

the judgments and decrees passed by both the courts below. 

4.         On the other hand, learned counsel appearing on behalf of respondent/defendant 

No.5 argues that there are concurrent findings of facts in favour of said 

respondent/defendant recorded by two courts below. Learned counsel further raised 

preliminary objection that the civil revision is not competent, as most of the documentary 

evidence produced by the petitioners-plaintiffs themselves i.e. Exh.P-7 to Exh.P-9, Exh.P-16 

to Exh.P-28 has not been appended with the civil revision and even the documentary 

evidence led by the respondent in shape of Exh.D-1 to Exh.D-6, Exh.D-10 to Exh.D-15 has 

not been appended with this civil revision, therefore for non-compliance of mandatory 

provisions of section 115 of the C.P.C., this civil revision is liable to be dismissed on this 

score only. He relied upon "1994 CLC 1207 (Muhammad Bashir and others v.  Muhammad 

Hussain)". 

            It has been further argued by learned counsel for respondent No.5 that the suit was 

time barred and it has rightly been dismissed on merits; that admittedly in the sale deed 

(Exh.P-1) in favour of petitioners the land has been mentioned 78-1/4 - Kanals. While 

referring Exh.P-4 states that the predecessor of petitioners admitted that he is claimant of 78-

1/4-Kanals of land, for which the price has been assessed and he agreed to pay the same and 

to this effect there is an affidavit of predecessor of petitioners-plaintiffs; that even there is an 

order dated  21-7-1961 passed by the Collector Sargodha, which shows that the predecessor 

of petitioners has applied for allotment of land measuring 78-1/4-Kanals; that the 

petitioners-plaintiffs themselves have produced copy of Khasra-Girdawari as Exh.P-10 for 

the year Khareef 1955-Rabee 1956, wherein Killa No.6/1 land measuring 4-1/2-Kanals and 

Killa No.6/2 land measuring 4-1/2-Kanals of Square No.60 is mentioned and same is the 

position of Killa No.7/1 land measuring 4-1/2-Kanals and Killa No.7/2 land measuring 4-

1/2-Kanals of Square No.60; that when the petitioners themselves have produced the 

documents pertaining to the year 1955-56, therefore they cannot now take any other stance 

against their own documentary evidence. Learned counsel further states that the petitioners 

previously filed a suit on 9-9-1985, which was withdrawn at appellate stage but the present 

suit has been filed on 2-12-1993, therefore it is clearly time barred and even if the cause of 

action and date of knowledge is presumed first filing of suit i.e. 9-9-1985, second suit could 

have been filed within six years; that under section 42 of the Specific Relief Act, 1877 a 

declaratory suit cannot create new right but only declares a pre-existing right; that the suit 

land was owned by the Provincial Government and it was within the competent jurisdiction 

of Provincial Government to transfer the same to any person; that the disputed land has been 

transferred in favour of the answering respondent No.5,  therefore  the  petitioners  have  no  

right  to  challenge  the  same  in view of bar contained under section 36 of the Colonization 

of Government  Lands  (Punjab)  Act,  1912;  that  when  both  the  courts  below came to 

the conclusion that  the  Civil  Court  has  no  jurisdiction  to  adjudicate  upon  such  like  

matters,  therefore  the  civil  revision  in  hand  is  not  competent.  Reliance  is  placed  
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upon  "2000  SCMR  1083  (Muhammad  Ishaq  v.  Abdul  Ghani  and  3  others)  and 1998  

SCMR 468 (Alam Sher through L.Rs. v. Muhammad Sharif and 2  others)". 

5.         I  have  heard  the  learned  counsel  for  the  parties  at  full  length  and also gone 

through the record minutely with their able assistance. 

6.         So far as the case of petitioners that complete Killa Nos.6 and 7 of Square No.60 

have been mentioned in the sale deed and as such they be declared owners in possession of 

suit property, is concerned, against this one endorsement in the sale deed there are 

consecutive entries of bifurcation about both the Killa numbers, as has been referred even in 

Khasra-Girdawari for the years 1955-1956 produced by the petitioners-plaintiffs themselves. 

Even the other parts of these bifurcated Khasra numbers have been allotted and proprietary 

rights have been given to defendant No.5 according to the written statement filed by official 

defendants Nos.1-4. In whole of the previous litigation as mentioned in written statement 

filed by respondents-defendants Nos.1 to 4 in lieu of reply of Para 3 of the plaint, as the 

petitioners have admitted in Para 3 of the plaint that the price of land measuring 78 1/4-

Kanals has been deposited and they have offered that they are ready to deposit the price of 

other land claimed by them, it has been stated that defendants Nos.1-4 are bound to receive 

the same. In these circumstance, the case-law referred to by learned counsel for the 

petitioners-plaintiffs is not applicable to the facts of this case, as the revenue authorities have 

not cancelled the sale deed in favour of petitioners, which is admittedly of land measuring 

78 1/4-Kanals. I find that the total land mentioned in a sale deed is to be considered as 

transferred in favour of vendee by the vendor because in clear words the total quantum of 

property is ever mentioned in the sale deed. If there is any contradiction in the detail of 

property as well as in total of the property, the presumption is attached to the figure of total 

property mentioned in the document and detail of property is mentioned just for the 

identification thereof. In this eventuality, in case in hand there is clear mention in the sale 

deed that 78 1/4-Kanals of land has been transferred through sale deed (Exh.P-1) in favour  

of  predecessor  of  petitioners-plaintiffs  by  the  Province  of  Punjab, which has been 

admitted in clear words in Para 3 of the plaint that  for the same property the amount has 

been paid and it has been transferred in their favour, therefore it is clear that the property 

measuring 78 1/4-Kanals was sold to the predecessor of petitioners-plaintiffs. 

7.         So far as any ambiguity in the detail of property is concerned, at the time of 

implementation of sale deed by consultation of revenue record Patwari has implemented the 

sale deed. In this view of the matter, no illegality has been committed by the revenue 

officials while implementing the sale deed. Further when the petitioners-plaintiffs failed to 

establish their right of ownership but they have tried through this suit that right of ownership 

be created in their favour, I am afraid that it is not permissible under section 42 of the 

Specific Relief Act, 1877, as under this Section a declaration of title already inexistence in 

favour of plaintiff can be granted but no new right can be created through a declaratory 

decree. In this view of the matter, the findings of facts recorded by both the courts below are 

absolutely in accordance with  law. 

8.         So far as bar of section 36 of the Colonization of Government Lands (Punjab) Act, 

1912 as pressed by learned counsel for respondent-defendant No.5 is concerned, there were 

two limbs of this case. One is the sale deed in favour of plaintiffs-petitioners and the other is 

conferment of proprietary rights in favour of defendant No.5. The argument of learned 

counsel for the petitioners that after conferment of proprietary rights in favour of 

predecessor of petitioners the application of Colonization of Government Lands (Punjab) 
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Act, 1912 no more remains in the field and as such bar of section 36 of said Act vanishes, 

has no substance. If the argument above noted advanced by learned counsel for the 

petitioners is admitted, even then there is another limb of the case that there are conferment 

of proprietary rights in favour of defendant No.5, which has also been challenged. For 

challenging that transfer in favour of defendant No.5 the plaintiffs were required to show 

that the transfer in favour of defendant No.5 is without jurisdiction, as for determination of 

jurisdiction it is the fundamental principle for considering a bar contained in a legislation the 

simple test is if the authority has exercised jurisdiction vested in it under the statute, then 

certainly the bar of jurisdiction mentioned in the statute is applicable and the civil court will 

not have jurisdiction to entertain and try a suit. If the authority has exercised jurisdiction 

vested in it by law, then the bar is applicable and if the authority has exercised jurisdiction 

not vested in it by the statute, then the bar contained in the statute is not applicable. In this 

case, the plaintiffs-petitioners failed to show that the jurisdiction exercised by official 

defendants Nos.1-4 while transferring the rights in favour of defendant No.5 was not vested, 

in them by law. In this view of the matter, bar of jurisdiction in this case was applicable and 

the suit was not competent. 

9.         The objection of limitation raised by learned counsel for the respondent is concerned, 

ignoring all the other facts and point that the sale deed was registered on 17-2-1971 which 

contains thumb mark of the predecessor of petitioners-plaintiffs and that the first suit  was  

filed  on  9-9-1985 and present suit has been filed on 2-12-1993, even according to learned 

counsel for the petitioners with the permission of court previously suit was withdrawn. Even 

if it is true, the permission to file fresh suit cannot enhance the limitation for filing a suit. In 

this view of the matter, as under Article 120 of the Limitation Act, 1908, for filing a 

declaratory suit the limitation is six years. The present suit was filed even after six years of 

filing of earlier suit, therefore certainly the suit was time barred. 

10.       The objection of learned counsel for the respondent that the petitioners have not 

appended with this revision petition the documentary evidence in shape of Exh.P-7 to 

Exh.P-9, Exh.P-16 to Exh.P-28,  Exh.D-1 to Exh.D-6 and Exh.D-10 to Exh.D-15 is 

concerned, certainly for  invoking  jurisdiction  of  this  Court  under  section  115  of  the 

C.P.C.  a party is bound to annex with the certified copies of pleadings, complete evidence, 

orders and judgments/decrees  passed by the courts below. For non filing of said documents 

the revision petition is not competent. 

11.       In the light of what has been discussed above, I see no force in this civil revision. 

The same is hereby dismissed. 

 

AG/S-59/L                                                                                           Revision dismissed. 
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2013 M L D 1662 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD AKRAM and another---Petitioners 

Versus 

GHULAM SARWAR---Respondent 
  

Civil Revision No.604 of 2009, heard on 23rd May, 2013. 

 (a) Punjab Pre-emption Act (IX of 1991)--- 
----S.13---Tabls, performance of---Pleading of specific date and place of Talb-e-Muwathibat  

was missing in the plaint---Difference of one hour existed with regard to time of gaining 

knowledge of sale and pronouncement of jumping demand---Place of knowledge of sale had 

been pleaded as house of someone "M" which was not a specific  place---Plaintiff was 

bound to mention the specific place where he was sitting at the time of gaining knowledge 

of sale---Witness of defendants deposed that possession of land was delivered by the 

plaintiff himself to the defendants at the time of sale and said point was not cross-examined-

--Uncrossed portion of statement of witness of defendants would be presumed to have been 

admitted by the plaintiff---Plaintiff was in knowledge of sale since the time of attestation of 

sale mutation and story of knowledge of sale pleaded by him was incorrect---Plaintiff, in 

circumstances, had failed to plead and prove Talb-e-Muwathibat---Plaintiff was bound to 

prove notice of Talb-e-Ishhad by producing the postman but postman had not been produced 

to prove the same---One of the defendants admitted that notice of Talb-e-Ishhad was 

received by him but same could be used only against him but not against the other 

defendants---Performance of notice of Talb-e-Ishhad was defective---Findings recorded by 

the courts below on the point of Talbs were found to be against the settled principles of law-

--Plaintiff had failed to prove Tabls---Revision was accepted and suit was dismissed. 

            Muhammad Shaiq Hussain v. Samir Manzoor Khokhar 2003 CLC 1652; Mian Pir 

Muhammad and another v. Faqir Muhammad and others PLD 2007 SC 302; Pervaiz 

Hussain and another v. Arabian Sea Enterprises Ltd. 2007 SCMR 1105 and Bashir Ahmad 

v. Ghulam Rasool 2011 SCMR 762 rel. 

 (b) Punjab Preemption Act (IX of 1991)--- 
----S.13---Talb-e-Ishhad, performance of---Procedure---One of only the several  defendants 

had admitted that he had received the notice of Talb-e-Ishhad which could be used only 

against him but not against the other defendants---Performance of Talb-e-Ishhad was 

defective, in circumstances. 

            Muhammad Aslam Khan Buttar for Petitioners. 

            Hafeez-ur-Rehman Mirza for Respondent. 

            Date of hearing: 23rd May, 2013. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners have challenged the 

judgment and decree dated 14-1-2009 passed by learned Additional District Judge, Gujrat 

whereby appeal filed by the petitioners  was  dismissed  and  the  judgment  and  decree  

dated  17-10-2001 passed by learned Civil Judge, Gujrat whereby suit for pre-emption filed 

by the respondent-plaintiff was decreed. 
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2.         Brief facts of the case are that plaintiff-respondent on 30-11-1995 filed a suit to 

pre-empt the sale of land measuring 26 kanals 1 marla for a consideration of Rs.1,50,000 

through Mutation No. 4627 attested on 15-11-1995. As per case of the plaintiff he came to 

know about the sale of land on 18-11-1995 at 8/9 p.m. at the residential house of Mushtaq 

Hussain through said Mushtaq Hussain in the presence of Nawab Khan and Maalik Khan 

son of Nawab Khan and he pronounced to exercise his right of pre-emption. Thereafter, on 

20-11-1995 he sent a notice for compliance of Talb-e-Ishhad. Written statement was filed. 

Suit was contested. Learned trial court framed the issues and invited the parties to produce 

their respective evidence. Both the parties produced their oral as well as documentary 

evidence. After closing the trial vide judgment and decree dated 17-10-2001 learned trial 

court decreed the suit. Appeal was preferred which was dismissed by the learned first 

appellate court vide judgment and decree dated 14-1-2009. Hence, this civil revision. 

3.         Learned counsel for the petitioners states that he will only press and challenge the 

findings on issue No. 11 which is with regard to performance of talbs. Learned counsel for 

the petitioners argues that plaintiff-respondent failed to plead and prove through evidence 

the performance of Talbs in accordance with law; that even the specific time and place have 

not been pleaded nor proved by the plaintiff, therefore, plaintiff failed to prove the 

performance of Talbs in accordance with law; that neither the Postman nor acknowledgment 

due or the original envelope of notice has been produced, therefore, states that even Talb-e-

Ishhad has not been proved in accordance with law. 

4.         On the other hand, learned counsel for the respondent-plaintiff states that there are 

concurrent findings recorded by the two courts below; that plaintiff-respondent has fully 

proved performance of Talbs in accordance with law. While referring of the statement of 

defendant learned counsel has stated that when defendant appeared as DW-1, he admitted in 

cross-examination that he received notice of pre-emption through registered post then there 

was no need to produce the postman etc. Further argues that there is no question of non-

reading and misreading involved in this case, therefore, while relying upon "Haji 

Muhammad Din v. Malik Muhammad Abdullah" (PLD 1994 Supreme Court 291) prays for 

dismissal of this civil revision. 

5.         I have heard learned counsel for the parties at length and have gone through the 

record with their able assistance. 

6.         First of all I take the point which has been noted by this Court on 13-4-2009 while 

admitting this civil revision. In this regard light can be taken from the judgment of this court 

reported as "Muhammad Shaiq Hussain v. Samir Manzoor Khokhar" (2003 CLC 1652) 

when the court has reproduced the evidence of one case in other case and at conclusion of 

each statement, there was endorsement "(                ) which had been duly signed by the trial 

Judge, both the parties fully participated in the proceedings before the Trial Court, but had 

not raised any objection nor pointed out any defect in proceedings. None of the parties 

contend that he was not present before the court or that such statement under his statement 

was incorrect. No prejudice has been claimed by any party. Even this objection of the 

petitioners has been opposed by the learned counsel for the respondents, therefore, in the 

circumstances of this case this objection has no value. 

7.         I have noted that in the plaint plaintiff has mentioned time of gaining knowledge i.e. 

8/9 p.m. on 18-11-1995 whereas the place has been mentioned the residential house of 

Mushtaq Hussain. I am clear in my mind that the pleading of specific date and specific place 

is missing in the plaint as for proving the jumping demand it is the duty of the plaintiff to 
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plead and prove the date, specific time and specific place where he gained knowledge of the 

sale and announced his right of pre-emption. When the time has been pleaded as 8/9 p.m. it 

means that there is a difference of at least one hour in time of gaining knowledge of 

impugned sale and pronouncement of jumping demand. Same is the position of place of 

knowledge which has been pleaded as the house of Mushtaq Hussain. House is not a specific 

place. Plaintiff was bound to specify the specific place where he was sitting as the house 

consists upon constructed area, courtyard etc. In this regard light can be taken from "Mian 

Pir Muhammad and another v. Faqir Muhammad and others" (PLD 2007 Supreme Court 

302). Same is the position in the evidence, time has been mentioned as 8/9 p.m. and 

residence of Mushtaq Hussain without specifying the specific place, even stated in the 

examination-in-chief that original notice is with him. 

8.         So far as statement of P.W.2 Muhammad Maalik is concerned he also stated 8/9 p.m. 

when plaintiff came to know about the impugned sale, "plaintiff stated that he will 

pronounce his right of pre-emption". Same is the position of the statement of P.W.3 

Mushtaq Ahmad, who is allegedly the Informer. He has also stated that when he informed 

the plaintiff, "plaintiff stated he will announce his right of pre-emption". In this view of the 

matter, plaintiff-respondent miserably failed to plead and prove Talb-e-Muwathebat in 

accordance with law. Furthermore, when DW-2 deposed that possession of land was 

delivered by the plaintiff himself to the vendees-defendants and possession was delivered at 

the time of sale, at this material point, the witness was not cross-examined by the counsel for 

the plaintiff, therefore, the uncrossed portion of statement of witness of defendant will be 

presumed to have been admitted by the plaintiff. It means that plaintiff was in the 

knowledge of impugned sale since the time of attestation of sale mutation and story of 

knowledge of sale pleaded by him is incorrect. In view of the above, plaintiff failed to prove 

the performance of Talb-e-Muwathebat in accordance with law. 

9.         So far as performance of Talb-e-Ishhad is concerned, it was the primary duty of the 

plaintiff to prove Talb-e-Ishhad in accordance with law by producing the Postman to prove 

that the notice of Talb-e-Ishhad through registered post acknowledgement due was served 

upon the vendees-defendants or was refused by them, when in the written statement receipt 

of notice was denied. No Postman has been produced to prove the same. Though one of the 

vendees/defendants namely Muhammad Akram when appeared as DW-1, stated that notice 

of Talb-e-Ishhad was received by him. This admission can be used against Muhammad 

Akram only and not against the second vendee Muhammad Bashir. In view of the law laid 

down by the august Supreme Court of Pakistan reported as "Pervaiz Hussain and another v. 

Arabian Sea Enterprises Limited" (2007 SCMR 1105) and "Bashir Ahmad v. Ghulam 

Rasool" (2011 SCMR 762) plaintiff was bound to prove the service of notice or refusal to 

receive the same by the addressee by producing the Postman. In this view of the matter, 

performance of Talb-e-Ishhad is also defective and has not beep proved in accordance with 

law, therefore, findings of the courts below on issue No. 11 are set aside. 

10.       So far as concurrent findings of two courts below are concerned, it is not hard and 

fast rule that this Court cannot scrutinize the concurrent findings. If the findings are against 

the statutory law or settled principles of law then there is absolutely no bar upon this Court 

to set aside the same. The findings recorded by both the courts below on the point of Talbs 

are found to be against the settled principles of law pronounced by the august Supreme 

Court of Pakistan, which principles are binding upon all the courts of Pakistan in the light of 

Article 189 of the Constitution of Islamic Republic of Pakistan, 1973. 
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11.       Resultantly, when plaintiff-respondent has failed to prove Issue No. 11 in accordance 

with law, therefore, while allowing this civil revision, findings recoded by both the courts 

below which are against the settled principles of law are not sustainable under the law, same 

are set aside and suit filed by the plaintiff-respondents shall stand dismissed. 

 

AG/M-189/L                                                                                       Revision accepted. 

 

2013 P Cr. L J 723 

[Lahore] 

Before Amin-ud-Din Khan and Abdus Sattar Asghar, JJ 

SAFDAR ALI---Appellant 

Versus 

The STATE and 2 others---Respondents 
  

Criminal Appeal No.529/BWP of 2011, decided on 21st March, 2012. 

 

 (a) Penal Code (XLV of 1860)--- 
----Ss.  302,  324  &  34--- Criminal  Procedure  Code  (V  of  1898), S.417(2-A)---Qatl-e-

amd, attempt to commit qatl-e-amd, common intention---Appeal against acquittal---

Appreciation of evidence---Benefit of doubt---Allegation against accused and co-accused 

(respondents) was that they murdered brother of the complainant (appellant) and to give a 

wrong colour to the incident injured their own sister, who later succumbed to her injuries---

Validity---Perusal of F.I.R. revealed that complainant (appellant) had not attributed any 

specific  injury  to  the  accused  and  co-accused  (respondents)  on  the body of the 

deceased persons---Complainant alleged that the accused  dragged his own sister and beat 

her, but one of the prosecution witnesses had not mentioned anything regarding such beating 

by the accused, while another prosecution witness in his testimony  did  not  mention  the  

fact  that  accused  dragged  his  own sister---No overt act had been attributed to the accused 

and co-accused except proverbial lalkara---Testimonies of all prosecution witnesses 

regarding  proverbial  lalkara  and  participation   of   accused   and  co-accused were 

materially inconsistent and contrary to the version of the  complainant  as  set  forth in the 

F.I.R.---Fact that accused and co-accused, despite being armed with weapons, did not use 

the same in the commission of the alleged occurrence, was astonishing---Prosecution had 

failed to prove the charge beyond any reasonable doubt, therefore Trial Court had rightly 

granted acquittal in favour of the accused and co-accused---High Court found no factual or 

legal infirmity in the order of acquittal passed by Trial Court, and same was neither arbitrary 

nor perverse---Appeal against acquittal was dismissed, in circumstances. 

Haji Paio Khan v. Sher Biaz and others 2009 SCMR 803 rel. 

 (b) Criminal Procedure Code (V of 1898)--- 
----S. 417--- Appeal against acquittal--- Presumption--- Double presumption of innocence is 

attached to the order of acquittal passed by a Court of competent jurisdiction---Courts do not 

interfere with such order unless the same is arbitrary, capricious, fanciful and against the 

record. 

 

            Haji Paio Khan v. Sher Biaz and others 2009 SCMR 803 rel. 

            Tallat Mahmood Kakezai for Appellant. 
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ORDER 
            This Criminal Appeal under section 417(2-A), Cr.P.C. is directed against the 

judgment dated 30-11-2011 passed by the learned Additional Sessions Judge, 

Bahawalnagar, whereby Muhammad Asif and Muhammad Nadeem respondents Nos.2 and 

3/accused of case F.I.R. No.73 of 2010, dated 27-2-2010, under sections 302/324/34, P.P.C., 

Police Station Sadar Chishtian, district Bahawalnagar have been acquitted of the charges. 

2.         Details of the occurrence as unfolded by the complainant/appellant  Safdar  Ali  in  

the  F.I.R.  lodged  by  him  on 27-2-2010 at 10-05 p.m. are that on the same night 

complainant along with his brother Muhammad Ashraf was standing outside the house when 

Muhammad Ashraf went to purchase cigarettes from the shop of Muhammad Riaz situated 

opposite to his house; that in the meanwhile Muhammad Kashif co-accused armed with 

pistol .30 bore, Muhammad Asif (respondent No.2) armed with hatchet and Muhammad 

Nadim (respondent No.3) armed with soti emerged there while dragging their sister Mst. 

Zareena Bibi and gave beatings to her; that thereafter Muhammad Kashif co-accused injured 

her by firing two pistol shots; that thereafter accused reached the shop of Riaz Ahmed and 

proclaimed lalkara not to spare Muhammad Ashraf; that Muhammad Ashraf using the 

backdoor of the shop through courtyard reached the main door of house of Riaz Ahmed; that 

accused raising lakaras also reached in front of him; that in the meanwhile complainant and 

his brothers Sabir Ali and uncle Waris Ali alias Barish Ali responding to the hue and cry of 

Muhammad Ashraf reached the spot; that within their sight accused Muhammad Kashif 

fired a straight shot which hit Muhammad Ashraf on chest and the second shot fired by 

Muhammad Kashif hit backside of Muhammad Ashraf, who fell down on the ground; that 

the accused were identified in the light of bulb; that accused while raising lalkaras decamped 

from the spot; that they attended Muhammad Ashraf who succumbed to the injuries at the 

spot. Motive is that one year back accused has stolen water-pump from complainant's house 

and in this regard a case was registered at Police Station Sadar Chishtian and his brother 

used to pursue the said case and for this grudge accused giving wrong  colour  to  the  

situation  injured  their  own  sister  and  murdered his brother. 

3.         It is argued by learned counsel for the appellant that later on Zarina Bibi injured also 

succumbed to the injuries on 5-3-2010; that respondents Nos.2 and 3 while armed with 

deadly weapons in furtherance of their common intention actively participated in the 

occurrence; that complicity of respondents Nos.2 and 3 has been sufficiently established by 

the prosecution through ocular account comprising statements of eye-witnesses i.e. Safdar 

Ali complainant (P.W.1), Muhammad Riaz (P.W.2) and Barish Ali alias Waris Ali (P.W.3) 

without any material discrepancy or inconsistency in their testimonies; that learned trial 

Court has granted acquittal to respondents Nos.2 and 3 given benefit of doubt on the basis of 

surmises and conjectures  in  sheer  disregard  to  the  confidence-inspiring  ocular account  

produced  by  the  prosecution;  that  the  impugned  judgment  of  acquittal  in  favour  of  

respondents  is  based  on  misreading  and non-reading of evidence, arbitrary, perverse, 

untenable in law and liable to set aside. 

4.         We have given patient hearing to learned counsel for the appellant and gone through 

the record. 

5.         At the outset it is pertinent to mention that co-accused Muhammad Kashif has been 

convicted under section 302(b), P.P.C. and sentenced to death on two counts and further 

directed to pay Rs.25,000 to  each  of  the  legal  heirs  of  the  deceased  as  compensation  
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under section 544-A, Cr.P.C. and in default thereof further undergo for Simple 

Imprisonment for three months vide same judgment dated 30-11-2011. 

6.         Perusal of the contents of F.I.R. dated 27-2-2010 reveals that complainant had not 

attributed any specific injury to respondents Nos.2 and 3 on the body of Mst. Zarina Bibi 

and Muhammad Ashraf (both deceased). Contrary to the contents of F.I.R. only one blunt 

edge weapon injury on the head of Mst. Zarina is shown in her MLC No.25 of 2010. Safdar 

Ali complainant (P.W.1) while appearing in the witness box categorically stated that 

Muhammad Nadeem respondent No.3 gave beatings to Mst. Zarina Bibi through soti. In his 

statement he has not attributed any head injury of Mst. Zarina Bibi to respondent No.3. The 

above part of complainant's testimony is, therefore, clear improvement and afterthought. 

Muhammad Riaz (P.W.2) did not utter even a single word  with  regard  to  any  beatings  by  

respondents  Nos.2 and 3 to Mst. Zarina Bibi. Barish Ali alias Waris Ali (P.W.3) in his 

testimony stated that accused Muhammad Kashif armed with pistol .30 bore, Muhammad 

Asif armed with hatchet and Muhammad Nadeem armed with  soti  gave  beating  to  Mst. 

Zarina Bibi. He did not mention that they brought Mst. Zarina Bibi while dragging her. No 

specific injury to Mst. Zarina Bibi is attributed to respondents Nos.2 and 3. 

7.         No overt act is attributed to respondents Nos.2 and 3 except proverbial lalkara. 

Muhammad Riaz (P.W.2) stated that accused Kashif, Asif and Nadeem asked him to bring 

out Muhammad Ashraf from his shop. Barish Ali alias Waris Ali (P.W.3) in his testimony 

stated accused Kashif, Asif and Nadeem followed Muhammad Ashraf raising lalkara saying 

that they will kill him. Testimonies of all the three P.Ws. regarding proverbial lalkara and 

participation of respondents Nos.2 and 3 are materially inconsistent and contrary to the 

complainant's version as set forth in the F.I.R. regarding alleged lalkara. It is astonishing that 

respondents Nos.2 and 3 despite allegedly armed with deadly weapons did not use the same 

in commission of the alleged offence. In the given circumstances learned trial Court has 

rightly concluded that alleged presence and active participation of accused Muhammad Asif 

and Muhammad Nadeem (respondents Nos.2 and 3) is highly doubtful. 

8.         It is cardinal principle of criminal law that prosecution remains under heavy burden 

to bring the guilt home to the accused beyond any shadow of doubt whereas in the instant 

case prosecution has failed to prove the charge against the accused/respondents Nos.2 and 3 

beyond any reasonable doubt, therefore, learned trial Court has rightly granted the acquittal 

in favour of the accused/respondents Nos.2 and 3 given benefit of doubt. 

9.         It has been variously held by the Hon'ble apex Court that double presumption of 

innocence is attached to the order of acquittal of the accused passed by the Court of 

competent jurisdiction. This Court has never desired to interfere in the order of acquittal 

unless it is arbitrary, capricious,  fanciful  and  against  the  record.  Reliance is made upon 

Haji Paio Khan v. Sher Biaz and others (2009 SCMR 803). 

10.       In the instant case we do not find any factual or legal infirmity in the impugned order 

passed by learned trial Court granting acquittal to respondents Nos.2 and 3. It also does not 

suffer from non-reading or misappreciation of evidence produced by the 

complainant/appellant on the record. It is neither arbitrary nor perverse. Therefore it does 

not call for any interference by this Court. This appeal having no merit is dismissed in 

limine. 

 

MWA/S-55/L                                                                                      Appeal dismissed. 
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P L D 2013 Lahore 221 

Before Amin-ud-Din Khan, J 

WAPDA through Authorised Attorney and 4 others---Appellants 

Versus 

Messrs CRESCENT GROUP OF SERVICES through Authorised Person and others---

Respondents 
 F.A.O. No.114 of 2004, heard on 10th January, 2013. 

Limitation Act (IX of 1908)--- 
----S. 14---Establishment of the Office of Wafaqi Mohtasib (Ombudsman) Order (1 of 

1983), Art.1---Computation of the period of limitation---Exclusion of time of bona fide 

proceeding in court without jurisdiction---Wafaqi Mohtasib (Federal Ombudsman), status 

of---Wafaqi Mohtasib was not a court, therefore, the benefit of S.14 of the Limitation Act, 

1908 could not be given to a person who consumed any time before the Wafaqi Mohtasib 

and  time consumed before Wafaqi Mohtasib could not be excluded from the prescribed 

period of filing of a lis. 

            Munawar Hussain and 2 others v. Sultan Ahmad 2005 SCMR 1388; Maulvi Aziz-ur-

Rehman v. Ahmad Khan and others 2004 SCMR 1622; Idris Ahmed Rizwani v. Federal 

Public Service Commission through Secretary, Chughtai Plaza, Blue Area, Islamabad and 3 

others 2000 SCMR 1889; Khooshamonai Tribe of Samagole, Tehsil Morkeh, District Chitral 

through Representative v.  Provincial  Government  of N.-W.F.P. Home and Tribal Affairs, 

District Courts, Peshawar and 3 others 2000 SCMR 1657; Shifaatullah Qureshi v. 

Federation of Pakistan through Secretary/Chairman, Railways, Ministry of Railways 

Islamabad 1999 CLC 364 and Sualeh Sons (Private) Limited v. Karachi Development 

Authority 1997 CLC 893 ref. 

            Sh. Muhammad Ismail for Appellants.  

            Muhammad Nauman Aslam for Respondents. 

            Date of hearing: 10th January, 2013. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this appeal, order dated 22-9-2004 passed by learned 

Addl: District Judge, Lahore, has been assailed, whereby the case was remanded to learned 

trial court. 

2.         The facts, in brief, are that the respondent-plaintiff on 21-5-2002 filed a suit for 

recovery of Rs.41,94,345.05. On the application under Order VII, Rule 11 of the C.P.C. filed 

by the appellants-defendants that suit is barred by law, the plaint was rejected on 8-9-2003 

by learned trial court. The respondent- plaintiff preferred an appeal before learned District 

Judge, Lahore, which was entrusted to learned Addl. District Judge,  Lahore.  The  same  

was  allowed  vide  order/judgment  dated 22-9-2004 ignoring the fact that the lower 

appellate court has no pecuniary jurisdiction to entertain and decide the appeal. 

3.         Learned counsel for the appellants-defendants mainly emphasizing on the point of 

pecuniary jurisdiction of learned lower appellate court and argued that the court was not 

having jurisdiction to entertain and decide the appeal. While relying upon "2005 SCMR 

1388 (Munawar Hussain and 2 others v. Sultan Ahmad)" argues that even the consent or 

acquiescence by the parties cannot invest the jurisdiction with the court when the court 

suffers from want of inherent jurisdiction, hence no question of waiver or estoppel is 

attracted in such like circumstances. While relying upon "2004 SCMR 1622 (Maulvi Aziz-
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ur-Rehman v. Ahmad Khan and others)" argues that even by the consent of parties 

jurisdiction cannot be conferred upon the court. Learned counsel further states that mistake 

of the counsel for mistaken advice also does not give any concession to the indolent party. In 

this context reliance is placed upon "2000 SCMR 1889 (Idris Ahmed Rizwani v. Federal 

Public Service  Commission through Secretary, Chughtai Plaza, Blue Area, Islamabad and 3 

others)". While relying upon "2000 SCMR 1657 (Khooshamonai Tribe of Samagole, Tehsil 

Morkeh, District Chitral through Representative v. Provincial Government of N.W.F.P, 

Home and Tribal Affairs Department, District Courts, Peshawar and 3 others)" learned 

counsel argues that litigant cannot confer jurisdiction upon the court or tribunal which 

otherwise is not possessed by it. On merits learned counsel for the appellants has also 

referred to the law that the period consumed by the plaintiff-respondent before Wafaqi 

Mohtasib cannot be condoned under section 14 of the Limitation Act, 1908. In this regard 

reliance is placed upon "1999 CLC 364 (Shifaatullah Qureshi v. Federation of Pakistan 

through Secretary/Chairman, Railways, Ministry of Railways Islamabad)". It has been 

further argued that as the suit has been filed for recovery of amount in lieu of work done 

which is governed by Article 56 of the Limitation Act, 1908 and period of limitation is three 

years. Learned counsel has relied upon "1997 CLC 893 (Sualeh Sons (Private) Limited v. 

Karachi Development Authority)". 

4.         On the other hand, learned counsel for the respondent-plaintiff could not advance 

any arguments supported by any law that the lower appellate court was having jurisdiction 

or it cannot be set aside on the basis of jurisdictional defect and also remained unable to 

show any defect in order rejecting the plaint passed by learned trial court.  

5.         I have heard the learned counsel for the parties at full length and also gone through 

the case-law referred to by learned counsel for the appellants as well as record minutely with 

their able assistance.  

6.         Admittedly, the jurisdictional value fixed by the plaintiff was Rs.41,94,345.05 and  

when  the  plaint  was  rejected under Order VII, Rule 11 of the C.P.C., plaintiff-respondent 

himself preferred an appeal before learned District Judge, Lahore. The upper limitation of 

pecuniary jurisdiction of learned District Judge is rupees twenty five lac and value of the 

appeal was more than pecuniary jurisdiction of learned District Judge, who therefore was 

having no jurisdiction to entertain and decide the appeal. In the light of case-law referred to 

by learned counsel for the appellants the decision of appeal by learned first appellate court 

whereby the appeal was accepted and matter was remanded to learned trial court, is nullity 

in the eye of law on the basis of jurisdictional defect only.  

7.         So far as the legal contentions are concerned. For recovery of amount in lieu of work 

done, Article 56 of the Limitation Act is applicable and that the proceedings before Wafaqi 

Mohtasib are concerned. As Wafaqi Mohtasib is not a court, therefore the benefit of section 

14 of the Limitation Act can also not be given to a person, who consumes any time before 

Wafaqi Mohtasib. Therefore, I fully agree with the arguments advanced by learned counsel 

for the appellants. I find that benefit of section 14 of the Limitation Act, 1908 cannot be 

claimed by a person who consumed time before Wafaqi Mohtasib as Wafaqi Mohtasib is not 

a Court, therefore time consumed there cannot be excluded from the prescribed period for 

filing of a lis. 

8.         In the light of above discussion, this appeal is allowed and the impugned order dated 

22-9-2004 passed by learned Addl: District Judge, Lahore is set aside.  

KMZ/W-2/L                                                                                        Appeal allowed. 
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P L D 2013 Lahore 264 

Before Amin-ud-Din Khan, J 

NAZAR MUHAMMAD and 3 others---Petitioners 

Versus 

MUHAMMAD AZAM and 8 others---Respondents 

 

 Civil Revision No.1295 of 2002, heard on 26th November, 2012. 

 

 (a) Civil Procedure Code (V of 1908)--- 
----S. 144---Application for restitution---Scope. 

            Principle of restitution was applicable or attracted where the applicant fulfilled the 

conditions that the restitution must be in respect of the decree, which had been varied or 

reversed; that the party applying for restitution must be entitled to benefit under the 

reversing decree; that the relief must be properly consequential on reversal and variation of 

decree; and was not opposed to any other  principle of equity. 

 (b) Civil Procedure Code (V of 1908)--- 
----S. 144---Specific Relief Act (I of 1877), S.12---Suit for specific performance to sell 

immovable property, dismissal of---Application for restitution---Scope---Suit of plaintiff 

was dismissed, whereafter during pendency of appeal filed by plaintiff, one of the 

defendants registered a sale deed in favour of the plaintiff, after which the appeal by the 

plaintiff was withdrawn---Subsequently the other defendants filed application under S.144 

of the C.P.C. contending that the sale-deed was liable to be set aside, which  application was 

allowed by Appellate Court---Contention of the plaintiff was that Appellate Court had no 

jurisdiction  to  entertain  application  under  S.144,  C.P.C.  for restitution---Validity---

Provisions of S.144, C.P.C. embodied the principle that nobody shall be prejudiced by the 

act of the court meaning thereby that it was the paramount duty of the court to take care that 

the act of the court did not injure the parties and when such injury was found by the court on 

account of subsequent event of variation or reversal of decree, then it was the foremost duty 

of the court to undo the wrong and reinstate the wronged party to the position it was entitled 

to---In the present case, there was no decree passed by the Trial Court and the suit had been 

dismissed in toto, and sale deed was registered during pendency of appeal and therefore 

application filed under S.144, C.P.C. was not maintainable since the sale-deed was 

registered between the parties and had not been registered with the aid of  the  court---

Impugned  order  being  without  jurisdiction  was  set aside---Revision was allowed in 

circumstances. 

 (c) Transfer of Property Act (IV of 1882)--- 
----S. 52---Specific Relief Act (I of 1877), S.12---Transfer of property pending suit relating 

thereto---Suit for specific performance of agreement to sell immovable property was 

dismissed---During pendency of appeal filed by the plaintiff a sale deed in respect to suit 

land was executed by one of the defendants in favour of the plaintiff whereafter plaintiff 

withdrew his appeal---Contention of the other defendants was that the sale-deed was hit by 

the principle of lis pendens in terms of S.52 of the Transfer of Property Act, 1882---

Validity---Section 52 of the Transfer of Property Act, 1882 was inapplicable to the present 

case as it laid down the precondition that proceedings should have been decided in favour of 

the plaintiff and in absence of such a situation, S.52 would not apply---Revision was 

dismissed. 



 

 

(435) 

 

 (d) Civil Procedure Code (V of  1908)--- 
----O. XXXIX, Rr.1 & 2(3)---Transaction (transfer of property) carried out in presence of a 

stay order---Effect---Any transaction made during existence of a stay order was not a nullity 

in the eye of law---Disobedience of a stay order could be ground for punishment to the 

person who disobeyed the order, but the transaction does not automatically nullify. 

            Arshad Malik Awan for Petitioners. 

            Sh. Naveed Shaharyar for Respondent No.2. 

            Date of hearing: 26th November, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this Civil Revision, order dated 15-5-2002 passed by 

the learned Additional District Judge, Khushab/learned 1st Appellate Court on the 

application of respondents Nos.6 to 9 filed under section 144 read with section 151 of C.P.C. 

has been challenged. 

2.         The brief facts out of which the present petition arises are that the plaintiffs-

petitioners filed a suit for specific performance of contract against respondents Nos. 1 to 5 

on 1-3-1995. Later on respondents Nos.6 to  9  were  also  impleaded as party in the said 

suit. Respondents Nos.1 to 5 filed a consenting written statement. The suit was contested by 

respondents Nos. 6 to 9 on the basis of some oral sale in their favour and stated that the 

matter in dispute was pending before the civil court in arbitration proceedings. The suit of 

the petitioners, Nazar Muhammad etc. for specific performance was dismissed by the 

learned Civil Judge, Khushab, vide judgment and decree dated 2-7-2001. The plaintiffs-

petitioners  preferred  an  appeal  against  the  dismissal  of  their  suit on 7-7-2001. During 

the appeal respondents Nos.6 to 9 moved an application  under  section  144  read  with  

section  151,  C.P.C.  on 15-12-2001 stating therein that during the pendency of the appeal 

respondent No.1 had transferred the suit property in favour of the appellants through 

registered sale deed dated 19-7-2001 and stated that the appeal has become infructuous and 

that transfer being collusive with the appellants during the pendency of the appeal had 

adversely effected the rights of respondents Nos.6 to 9. They pleaded that they purchased 

this property through decree of the court dated 2-1-1996. They further asserted that during 

the pendency of the stay order the property has been purchased which be declared illegal and 

prayed that the sale deed be cancelled. The reply was filed. On 14-1-2002 the appellants 

withdrew their appeal. Record shows that the learned 1st Appellate Court continued 

proceedings in the application under section 144 read with section 151, C.P.C. and vide 

impugned order dated 15-5-2002 declared the sale deed as illegal and unlawful and set aside 

the same. 

3.         The learned counsel for the petitioners contends that the learned 1st Appellate Court 

absolutely had no jurisdiction to entertain the application filed under section 144 read with 

section 151, C.P.C. as no decree varied by the 1st Appellate Court while adjudicating upon 

the sale deed even registered during the pendency of the appeal or the stay order. Learned 

counsel argued that even otherwise stay order was not with regard to transfer of the suit 

property and it was only with regard to the possession of the property as the petitioners were 

in possession of the suit property. It is further contended that the learned 1st Appellate Court 

was not competent to set aside the registered sale deed while deciding application under 

section 144 of the C.P.C. It is lastly contended that the 1st Appellate Court has erred in law 
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in passing the impugned order dated 15-5-2002, which may be declared illegal and unlawful 

and the same may be set aside. 

4.         On the other hand, learned counsel for the respondents has supported the impugned 

order with the contention that arbitration proceedings are still pending before the Civil Court 

and even petitioners Nazar Muhammad etc. filed an application under section 12(2), C.P.C. 

before the court where arbitration proceedings were pending but the same was dismissed on 

10-1-1996; that Muhammad Azam respondent No.1 was not having any title to transfer the 

same in favour of the petitioners; that transfer in dispute was squarely hit by the principle of 

lis pendens as envisages by section 52 of Transfer of Property Act as the transfer being 

collusive with the appellants during the pendency of the appeal had adversely effected the 

rights of respondents, hence, this civil revision may be dismissed. 

5.         I have given my anxious consideration to the contentions of the learned counsel for 

the parties and perused the record with their assistance with due care and caution. It is better 

and appropriate to reproduce section 144, C.P.C. to resolve the controversy between the 

parties:-- 

"144. Application for restitution.-Where and insofar as a decree is varied or reversed the 

Court of first instance, shall, on the application of any party entitled to any benefit by way of 

restitution or otherwise, cause such restitution to be made as well, so far as may be, place the 

parties in the position which they would have occupied but for such decree or such party 

thereof as has been varied or reversed; and, for this purpose the Court may make any order, 

including orders for the refund of costs and for the payment of interest, damages, 

compensation and mesne profits, which are properly consequential on such variation or 

reversal. 

 (2) No suit shall be instituted for the purpose of obtaining any restitution or other relief 

which could be obtained by application under subsection (1)." 

A plain reading of the aforesaid section reveals that principle of restitution is applicable or 

attracted where the applicant fulfils the following conditions:-- 

 (a)        The restitution must be in respect of the decree which had been varied or reversed:  

(b)        The party applying for restitution must be entitled to benefit under the reversing 

decree: 

 (c)        The relief must be properly consequential on reversal and variation of decree and is 

not opposed to any other principle of equity. 

6.         The aforesaid provision of law reveals that this embodies the principle that nobody 

shall be prejudiced by the act of the Court meaning thereby it is the paramount duty of the 

Court to take care that the act of Court does not injure the suiter and when such injury is 

found by the Court on account of subsequent event of variation or reversal of decree then it 

is the foremost duty of that Court to undo the wrong and reinstate the wronged party to the 

position to which it is entitled. In this view of the matter, when confronted to the learned 

counsel for the respondents that how the learned 1st Appellate Court was having jurisdiction 

to entertain the application under section 144 read with section 151, C.P.C. and how the 

learned 1st Appellate Court has set aside the registered sale deed while deciding application 

under section 144 of the C.P.C.? Learned counsel for the respondents has stated that as there 

was no forum available with the respondents to get the sale deed set aside, therefore, 

application under the said provision of law was moved which has been rightly entertained by 

the 1st Appellate Court. I am afraid that this is no answer to the question put to the learned 

counsel for the respondents. 
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7.         In my view section 144, C.P.C. and enabling provisions is that on the basis of some 

order or decree of the court the benefit is extended to any party and the decree is varied by 

Appellate Court and in other words if some portion of decree is withdrawn, this enabling 

provision is available with the trial court to ask the party in whose favour the decree and 

order was passed to return the benefit or return thereof which has been varied by the 

Appellate Court. In this case there is no decree passed by the learned trial court. The learned 

trial court has dismissed the suit for specific performance in favour of the dismissal in toto 

and during the pendency of the appeal, the respondent No. 1 got registered the sale deed in 

favour of the petitioners who were appellants in the 1st Appellate Court and it is also fact 

that afterwards that appeal was withdrawn by the petitioners who were appellants before the 

1st Appellate Court and this application filed under section 144 read with section 151, 

C.P.C. was absolutely not maintainable. The learned 1st Appellate Court has exercised 

jurisdiction not vested in it by law. Section 144, C.P.C. does not vest jurisdiction to the court 

to set aside the registered sale deed between the parties which has not been registered with 

the aid of the court or by the court. In this view of the matter, the order impugned is 

absolutely without jurisdiction. 

8.         So far the contention of the learned counsel for the respondents that the sale deed in 

dispute was squarely hit by the principle of lis pendens as envisages by section 52 of 

Transfer of Property Act, is concerned, to avoid consulting the test time and again, section 

52 of the Transfer  of  Property  Act, for  sake  of  convenience, is  reproduced below:-- 

            "52. Transfer of property pending suit relating thereto.-During the pendency in 

any Court having authority in Pakistan or established beyond the limits of Pakistan by the 

Central Government of any suit or proceedings which is not collusive and in which any right 

to immovable property is directly and specifically in question, the property cannot be 

transferred or otherwise dealt with by any party thereto under any decree or order which 

may be made therein, except under the authority of the Court and on such terms as it may 

impose. 

            Explanation.  For the purpose of this section, the pendency of a suit or proceedings 

shall be deemed to commence from the date of the presentation of the plaint or the 

institution of proceedings in a Court of competent jurisdiction, and to continue until the suit 

or proceeding has been disposed of by a final decree or order and complete satisfaction or 

discharge of such decree or order has been obtained, or has become unobtainable by reason 

of the expiration of any period of limitation prescribed for the execution thereof by any law 

for the time being in force." 

 From the perusal of the above, it is crystal clear that section 52 of the Transfer of Property 

Act was absolutely inapplicable as it lays down a precondition for the applicability of 

principle of lis pendens, that, the proceedings during which the transaction took place were 

decided in favour of the suiter. In the absence of this situation, the principle of lis pendens 

would not apply. In the case in hand even the transfer was in favour of the petitioners and 

subsequently the appeal was withdrawn. Even I am clear in my mind that any transaction 

made during the existence of stay order is not nullity in the eye of law. The disobedience of 

the stay order can be a punishment to the person who disobeyed the order but the transaction 

automatically does not nullify. Even otherwise, in this case as the learned counsel has 

pointed out, only the stay order was prayed for with regard to the possession of the suit 

property and it was not with regard to transfer of the suit property. 
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9.         For what has been discussed above, I allow this Civil Revision and the impugned 

orders being without lawful authority and void are declared as such and are hereby set aside. 

KMZ/N-4/L                                                                                         Revision allowed. 

  

P L D 2013 Lahore 309 

Before Amin-ud-Din Khan, J 

NAZIR AHMED and another---Petitioners 

Versus 

SARFRAZ ALI and 2 others---Respondents 
 

Civil Revision No.1756 of 2011, heard on 22nd November, 2012. 

 (a) Civil Procedure Code (V of 1908)--- 
----O.VI, R.17---Punjab Pre-emption Act (IX of 1991), S.5---Pre-emption suit---Sale deed 

registered through court in execution of decree passed in suit for specific performance of 

sale agreement---Defendant's application under O.VI, R.17, C.P.C. seeking to amend written 

statement for incorporation therein factum of sale agreement on basis of which suit for 

specific performance was filed---Order of Trial Court dismissing such application upheld by 

Appellate Court---Plaintiff's plea was that defendant had  moved such application after four 

(4) years of filing of written statement---Validity---Plaintiff's evidence had not yet been 

completely recorded---Delay alone was not a determining factor while deciding application 

under O.VI, R.17, C.P.C.---Plaintiff in order to claim right of pre-emption on a sale had to 

file a suit for pre-emption while admitting such sale and its sale deed in toto---Proposed 

amendments, if allowed, would neither change existing plea of defence nor nature of written 

statement nor raise any new plea of defence---Defendant would not be able to produce 

evidence regarding sale agreement, which remained subject matter of suit for specific 

performance---Proposed amendment would be necessary for determining real matter in 

controversy---High Court allowed such application in circumstances. 

            Mst. Ghulam Bibi and others v. Sarsa Khan and others PLD 1985 SC 345; Ahmed 

Jamil Ansari v. Messrs Al-Hoqani Securities and Investment Corporation (Pvt.) Limited) 

2008 CLC [Karachi] 946; Mst. Arshan Bi through Mst. Fatima Bi and others v. Maula 

Bakhsh through Mst. Ghulam Safoor and others 2003 SCMR 318; Ahsan Kausar and others 

v. Ahmad Zaman Khan 1986 SCMR 1799; Treasurer of Charitable Endowments for 

Pakistan v. Inamur Rehman Alvi 1993 CLC 2033 and Keramat Ali and another v. 

Muhammad Yunus Haji and others PLD 1963 SC 191 rel. 

            Karamat Ali and 6 others v. Hakim Ghulam Hussain 1997 SCMR 416 distinguished. 

 (b) Civil Procedure Code (V of 1908)--- 
----O. VI, R. 17---Amendment of pleadings, application for---Scope---Delay in making such 

application was not the only determining factor while deciding same---Illustration. 

 (c) Civil Procedure Code (V of 1908)--- 
----O. VI, R.17---Amendment of pleadings---Powers of Court---Scope---Power to grant such 

amendment for being procedural must be exercised for purpose of dispensation of complete 

justice---Formal defect in pleadings, if bona fide and occurred due to mistake of fact or 

misrepresentation, should  be  allowed  to  be  corrected by amendment. 

            Naik Muhammad Khokhar for Petitioners. 

            Muhammad Hanif for Respondents. 

            Date of hearing: 22nd November, 2012. 
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JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this Civil Revision, the petitioners who are 

defendants in pre-emption suit have challenged the order dated 21-2-2011 passed by the 

learned Additional District Judge, Nankana Sahib, whereby an appeal filed by the petitioners 

was dismissed against the order dated 28-4-2010 passed by learned Civil Judge 1st Class, 

Nankana Sahib whereby an application to amend the written statement filed by the 

petitioners under Order VI, Rule 17, C.P.C. in a suit for possession through pre-emption was 

dismissed. 

2.         Compendiously and tersely put, the facts forming part of this revision petition are 

that in a suit for specific performance in execution thereof the learned trial Court got 

registered the sale deed of the suit property through the reader of the court which was 

registered at Serial No.252 on 7-4-2005 by the Sub-Registrar, Nankana Sahib. The 

respondent-plaintiff  pre-empted  the  sale  by  filing  a  suit  for pre-emption on 5-5-2005. 

Written statement was filed, issues were framed. On 24-2-2010, the petitioners-defendants 

filed an application under Order VI, Rule 17, C.P.C. for permission to amend the written 

statement by inserting their assertions mentioned in para-2 of the application. They actually 

sought permission to plead that the suit for specific performance was filed on the basis of an 

agreement to sell dated 19-1-1986 and all other circumstances with regard to the 

proceedings of that suit. The reply was filed. The learned trial Court vide order dated 28-4-

2010 dismissed the application. Against the said order an appeal was preferred before the 

lower Appellate Court and the same was also dismissed vide order dated 21-2-2011. Both 

these orders have been challenged through this Civil Revision. 

3.         Learned counsel for the petitioners contends that permission to amend the suit can be 

granted at any time and at any stage and the principle is that nature of the suit must not be 

changed and this rule is also applicable to the written statement; that the basic defence must 

not be changed by the amendment. Learned counsel for the petitioners further submits that 

the amendment was necessary as the circumstances in which the proceedings of the previous 

suit in which sale deed has been made in favour of the petitioners- defendants is subject 

matter of the suit of pre-emption and further for fixation of the price of the land these 

amendments are necessary. Learned counsel for the petitioners has relied upon the following 

cases-law:- 

 (i)         PLD 1985 Supreme Court 345 (Mst. Ghulam Bibi and others v. Sarsa Khan and 

others) 

 (ii)        2008 CLC [Karachi] 946 (Ahmed Jamil Ansari v. Messrs Al-Hoqani Securities and 

Investment Corporation (Pvt.) Limited) 

 (iii)       2003 SCMR 318 (Mst. Arshan Bi through Mst. Fatima Bi and others v. Maula 

Bakhsh through Mst. Ghulam Safoor and others) 

 (iv)       1986 SCMR 1799 (Ahsan Kausar and others v. Ahmad Zaman Khan) 

 (v)        1993 CLC 2033 [Karachi] (Treasurer of Charitable Endowments for Pakistan v. 

Inamur Rehman Alvi), and 

 (vi)       PLD 1963 Supreme Court 191 (Keramat Ali and another v. Muhammad Yunus Haji 

and others). 

4.         On the other hand, the learned counsel for the respondents-plaintiffs has vehemently 

opposed the prayer of the petitioners and has supported the impugned orders of both the 

courts below, according to him both the courts below have rightly exercised their 

jurisdiction, therefore, need not to be interfered with by this Court. It is further contended 
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that the petitioners-defendants filed written statement in the year 2006 after a lapse of 4 

years, moved application under Order VI, Rule 17, C.P.C. and both the learned courts below 

have concurrently declined the request for amendment in the written statement. Reliance in 

this regard is placed on 1997 SCMR 416 (Karamat Ali and 6 others v. Hakim Ghulam 

Hussain)  in support of his contentions. 

5.         I have heard the learned counsel for the parties at full length and also gone through 

the record with their assistance with due care and caution. 

6.         Order VI, Rule 17, C.P.C. provides that the Court may at any stage of the 

proceedings allow either party to amend his pleadings in such manner and on such terms as 

may be just and all such amendments shall be made as may be necessary for the purpose of 

determining the real questions in controversy between the parties. 

7.         It is admitted by learned counsel for the parties that when application for amendment 

of written statement was filed the evidence of the plaintiff had not yet started. Even it is 

admitted that even now the evidence has not yet been completed by the plaintiffs-

respondents. I have noticed that through the proposed amendment in the written statement 

the  petitioners-defendants want to bring on record the true facts  and the proceedings of the 

lis in which the impugned sale-deed has been issued. I have also noticed that to some extent 

the facts sought to be pleaded in para 2 of the written statement are available in the 

impugned sale deed. I have noticed that the proposed amendment does not change the 

defence of the petitioners-defendants and it will neither alter the nature of the suit/written 

statement, nor raised any new plea of defence. 

8.         It will not be out of place to observe that when the plaintiff files a suit to pre-empt 

the sale, he admits the sale and sale deed in toto and then claims his right of pre-emption on 

that sale. For final determination of the matter in controversy between the parties, true facts 

are required to be put before the court and there must be complete evidence. If the pleadings 

are not complete, the petitioners-defendants will not be able to produce complete evidence 

as the circumstances of this case are very peculiar when on the basis of an agreement to sell 

the lis started in the shape of suit for specific performance and on the basis of which sale 

deed was got registered by the executing court through its agent, i.e. reader of the court and 

the same is under pre-emption in the lis in hand. 

9.         So far the contention of the learned counsel for the respondents that the petitioners-

defendants filed written statement in the year 2006 and after a lapse of 4 years moved 

application under Order VI, Rule 17, C.P.C. and both the learned courts below have 

concurrently declined the request for amendment in the written statement is concerned, 

suffice it to say that the delay only cannot be a ground for refusal to amend the pleadings, as 

the delay alone in applying for the amendment cannot be a determining factor for deciding 

an application under Order VI, Rule 17, C.P.C. the use of the expression "at any stage of the 

proceeding" in rule 17 is not without significance. The case-law cited by the learned counsel 

for the respondents is not applicable to the facts and circumstances of this case as the 

circumstances of this case are not the circumstances of ordinary cases. 

10.       The power to grant amendment, being procedural is to be used for the purpose of 

dispensation of complete justice and the Court may not hesitate in allowing the amendment 

to cure the formal defects, which is bona fide and has been occurred due to mistake of fact 

or misapprehension. The case-law relied upon by the learned counsel for the petitioners is 

fully applicable to the facts and circumstances of the present case. In my considered opinion 
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to do substantial justice amendment is necessary for the purpose of determining the real 

matter in controversy. 

11.       For what has been discussed above, I allow this Civil Revision and set aside the 

impugned orders passed by both the courts below and an application for permission to 

amend the written statement filed by the petitioners is allowed. 

SAK/N-12/L                                                                                       Revision accepted. 
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Before Amin-ud-Din Khan, J 

Mrs. SARWAR NAZIR---Appellant 

Versus 

Mirza RASHID AHMAD---Respondent 
  

R.S.A. No.72 of 2005, heard on 15th January, 2013. 

Civil Procedure Code (V of 1908)--- 
----O. XLI, R.1---Appeal from original decree---Formal defects in memorandum of appeal---

Effect---Suit for possession was dismissed by Trial Court---Appeal filed by 

plaintiff/appellant thereagainst was dismissed on the ground that on the opening sheet of the 

appeal, "suit for mandatory injunction" was written instead of "suit for possession" and 

certain grounds of appeal related to "suit for mandatory injunction"---Appellant's application 

for amendment in the opening sheet was dismissed by Appellate Court---Contention of the 

appellant was that the appeal was filed for the suit for possession and only inadvertently suit 

for mandatory injunction had been written on the  opening sheet---Validity---No doubt that 

along with the appeal certified copy of judgment in suit for possession was attached and 

appeal was filed before the correct forum in relation to the jurisdictional value for a suit for 

possession---Such formal defects were ignorable by the Appellate Court and even 

amendment sought by the appellant was for removal of formal objections and even without 

such amendment, the appeal was to be proceeded on merits---When names of the parties 

were correct, certified copies of correct judgment and decree were annexed with the appeal 

and the value of the purpose of court-fee and jurisdiction were correctly mentioned in the 

opening sheet, then the Appellate Court was bound under law to decide the appeal on 

merits---High Court set aside impugned order and directed the Appellate Court to  decide  

the  cases  on  merits---Appeal  was  allowed,  accordingly. 

            2004 SCMR 1740 distinguished. 

            Imran Muhammad Sarwar for Appellant. 

            Ch. Mushtaq Ahmad Khan for Respondent 

            Date of hearing: 15th January, 2013. 

  

JUDGMENT 
AMIN-UD-D1N KHAN, J.---Through this appeal, appellant has challenged the judgment 

and decree dated 7-3-2005 passed by learned Addl: District Judge, Lahore, whereby the 

appeal filed by the appellant was dismissed on technical grounds. The appellant has prayed 

for setting aside the judgment and decree passed by learned Addl: District Judge and prayed 

for remand of the case. 

2.         Briefly, the facts of this case are that the appellant-plaintiff filed a suit for possession 

of suit land fully described in the head note of plaint. The suit was contested. Both the 
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parties produced their respective evidence. Vide judgment and decree dated 6-4-1999 suit 

was dismissed by learned trial court. A regular first appeal was preferred before this court, 

as the jurisdictional value fixed in the suit was rupees twenty five lac. The appeal was 

transmitted to learned District Judge, Lahore, which was entrusted to learned Addl: District 

Judge, Lahore, who vide judgment and decree dated 7-3-2005 dismissed the appeal on the 

ground that in column of original claim of the opening sheet of appeal, there is mentioned 

the suit for mandatory injunction and in ground D of grounds of appeal as the findings of 

issues Nos.1 to 11 have been challenged, therefore observing that actually this appeal has 

been filed in a suit for mandatory injunction and while dismissing the application for 

permission to amend the grounds of appeal, the appeal was also dismissed on this score. 

3.         Learned counsel for the appellant argues that actually this appeal was filed in a suit 

for possession and the judgment and decree annexed with grounds of appeal were of a suit 

for possession and only on the basis that in opening sheet inadvertently in column of original 

claim, suit for mandatory injunction has been written and in ground D challenging issues 

Nos.1 to 11 does not make any difference. Learned counsel further argues that learned first 

appellate court has wrongly refused the amendment  and  also  wrongly  dismissed  the  

appeal  on  technical grounds. 

4.         On the other hand, learned counsel for the respondent-defendant has supported the 

judgment and decree passed by learned first appellate court and has also referred that even 

the Advocate who originally filed the appeal, moved an application for withdrawal of his 

power of attorney when another counsel was engaged; that in the application he has also 

mentioned that appeal was filed against the judgment and decree in a suit for mandatory 

injunction. Learned counsel has argued that if the amendment is allowed or the appeal is 

decided on merits, it will change the character of the lis. 

5.         I have heard the learned counsel for the parties at full length and also gone through 

the record minutely with their able assistance. 

6.         It is not denied that along with the appeal certified copy of judgment and decree 

passed in a suit for possession were attached and further that jurisdictional value of suit in 

hand was rupees twenty five lac, whereas the value of other suit filed by the appellant-

plaintiff for mandatory injunction was rupees three lac. The only defect as noted by learned 

first appellate court while deciding the appeal is that in column of original claim of opening 

sheet produced by the appellant at the time of filing of first appeal under Order XLI, Rule 1 

of the C.P.C. before this court, it was mentioned that original suit is for mandatory 

injunction, whereas the original suit was for possession. The other defect as noted by learned 

first appellate court is that findings of issues Nos.1 to 11 have been challenged in ground D 

of grounds of appeal, whereas in suit for possession there were six issues only. I have gone 

through the judgment passed by learned first appellate court. While relying upon the 

judgment reported as "2004 SCMR 1740  learned Addl: District Judge has dismissed the 

appeal. I am afraid that this judgment of august Supreme Court while dismissing the appeal 

is not applicable to the facts of this case, as therein wrong judgment and decree were 

appended with the appeal. It is not the case of respondent that a wrong judgment and decree 

have been appended. The facts mentioned above have been pressed by the respondent for 

rejection of the appeal during the arguments. Even I have noticed that for abundant cautions 

the appellant filed application for withdrawal of opening sheet as well as for permission to 

amend the grounds of appeal. When the requisite certified copies of judgment and decree 

were appended with the appeal and grounds of appeal except a defect that findings of issues 
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Nos.1 to 6 were to be challenged, there was written that the findings of issues Nos.1 to 11 

are under challenge and mentioning of suit for mandatory injunction in the opening sheet. 

All these formal defects were ignorable by the court. Even the amendment sought by the 

appellant before lower appellate court was for the purpose of removing the formal objections 

and without seeking amendment the appeal was proceedable on merits. When names of the 

parties were correct, certified copies of correct judgment and decree were annexed with the 

appeal and the value for the purpose of court fee and jurisdiction was correctly mentioned in 

the opening sheet, therefore learned first appellate court was bound under the law to decide 

the appeal on merits. The case law referred to by learned first appellate court is not 

applicable to the facts of this case. 

7.         The upshot of above discussion is that this appeal is allowed. The impugned 

judgment and decree dated 7-3-2005 passed by learned Addl. District Judge, Lahore are 

hereby set aside. The matter is remanded to learned District Judge, Lahore with the direction 

to decide the same himself or entrust it to any Addl: District Judge, within a period of three 

months positively. The parties are directed to appear before learned District Judge, Lahore 

on 6-2-2013. 

KMZ/S-13/L                                                                                       Case remanded. 
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Before Amin-ud-Din Khan, J 

NAZIR AHMAD and another---Petitioners 

Versus 

MUHAMMAD YOUSAF and others---Respondents 
  

Civil Revision No.792 of 2000, heard on 20th December, 2012. 

 (a) Civil Procedure Code (V of 1908)--- 
----O. XLI, R.23---Remand of case---Principles---If there is any prejudice caused to any 

party, then framing of issue and remanding of case may be necessary for administration of 

justice. 

            Muhammad Yousaf and others v. Haji Murad Muhammad and others PLD 2003 SC 

184 ref. 

 (b) Specific Relief Act (I of 1877)--- 
----S. 8---Transfer of Property Act (IV of 1882), S.41---Civil Procedure Code (V of 1908), 

O.XLI, R.23---Suit for possession of immovable property---Purchase from ostensible 

owner---Additional issue framing of---Defendants sought remand of case after framing of 

additional issue with regard to purchase of suit property by them in good faith for value in 

order to take benefit of S.41 of Transfer of Property Act, 1882---Validity---Remanding of 

case and framing of issue was not necessary, as without framing of issue sufficient material 

in shape of pleadings and evidence was available on record to decide matter in issue, as the 

matter could be decided while deciding other issues---Framing of issue and remanding of 

case was not allowed in circumstances. 

 (c) Transfer of Property Act (IV of 1882)--- 
----S. 41---Transfer by ostensible owner---Title of the owner---Scope---Ostensible  owner  

does  not  mean complete owner without any defect. 

 (d) Words and phrases--- 
----"Ostensible"---Meaning. 
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 (e) Transfer of Property Act (IV of 1882)--- 
----S. 41---Transfer by ostensible owner---Silence of real owner---Effect---When at the time 

of transfer of property by ostensible owner in favour of any person who is a person claiming 

title and interest in the property remains silent on that transfer that means  that he has 

impliedly admitted that transfer. 

 (f) Specific Relief Act (I of 1877)--- 
----S. 8---Transfer of Property Act (IV of 1882), S. 41---Limitation Act (IX of 1908), 

Art.142---Suit for possession of immovable property---Limitation---Transfer by ostensible 

owner---Concurrent findings of fact by the courts below---Suit filed by plaintiff was resisted 

by defendants on the plea of bona fide purchaser from ostensible owner---Trial Court and 

Lower Appellate Court  concurrently decreed the suit---Validity---According to Art.142 of 

Limitation Act, 1908, plaintiff was bound to file the suit within 12 years from the date of 

dispossession or discontinuation of possession---Plaintiff did not prove transfer of 

possession in his favour under the sale and it was proved on record that defendants had been 

in possession of suit land as owners from their purchase since year, 1976 and filing of suit in 

year 1991 was time barred---Defendants purchased suit property in good faith for  value and 

possession was also delivered to them under the sale, therefore, they were fully entitled to 

take benefit of S.41 of Transfer of Property Act, 1882---High Court set aside judgments and 

decrees passed by two courts below and suit filed by plaintiff was dismissed---Revision was 

allowed in circumstances. 

            Dost Muhammad through Legal Heirs v. Jahangir Khan and another 2000 CLC 

1745; Rehman Shah v. Muhammad Shah and others 1974 SCMR 255; Ijaz Baig and 16 

others v. Irshad Baig and 2 others 2003 CLD 1805; Muhammad Tufail and 2 others v. 

Maula Bakhsh and 45 others 2002 MLD 589 and Maqsood Hussain Shah v. Noor Hussain 

Shah and 3 others PLD 1989 SC(AJ&K) 45  ref. 

            Ch. Khurshid Ahmad for Petitioners. 

            Ch. Abdul Majeed for Respondent No.1. 

            Respondents Nos. 2-14: Ex parte. 

            Date of hearing: 20th December, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioners-defendants  have  

challenged  the  judgment  and  decree dated 2-2-2000 passed by learned Addl: District 

Judge, Faisalabad, whereby the appeal filed by them was dismissed, and the judgment and 

decree dated 28-3-1996 passed by learned Civil Judge 1st Class, Faisalabad, whereby the 

suit filed by respondent No.1 (Muhammad Yousaf) was decreed. 

2.         Briefly, the facts as leading to this civil revision are that the plaintiff/respondent 

No.1 on 16-3-1991 filed a suit for possession of land measuring 2-kanals 5-marlas, the detail 

of which is fully described in the head note of plaint, and also prayed for cancellation of 

Mutations Nos.1599 and 1600 as well as registered documents dated 12-10-1976 by 

defendants Nos.1 and 2 in favour of defendants Nos.3 and 4. The case of plaintiff-

respondent No.1 is that defendants Nos.1 and 2 were original owner of suit property 

measuring 2-kanals 5-marlas. On 19-3-1958 they sold the same through registered sale deed 

in favour of Muhammad Boota, predecessor of defendants Nos.6 to 11. Further pleaded that 

vide registered sale deed dated 20-9-1958 said Muhammad Botta sold the suit land to the 

plaintiff (Muhammad Yousaf) but inadvertently the mutation could not be attested in his 
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favour. It is further averred that as the plaintiff was not interested in cultivating the land, 

therefore the same was given to defendants Nos.1 and 2 on share (Battai). Afterwards in the 

year 1976, defendants Nos.1 and 2 sold this property to defendants Nos.3 and 4 on 12-10-

1976 and Mutations No.1599 and 1600 were attested, which are result of forgery and fraud. 

It is further pleaded that defendants Nos.1 to 4 dishonestly kept this transfer secret from the 

plaintiff. The defendants Nos.1 and 2 who were paying ' Battai' till the year 1976, asked that 

same be given to defendants Nos.3 and 4 on 'Battai'  and till the year 1989 said respondents 

Nos.3 and 4 paid 'Battai' to the plaintiff. When in the year 1989 they stopped the payment of 

'Battai', therefore plaintiff approached the Patwari Halqa, where the forgery and fraud with 

regard to registered sale deed and mutations was came into his knowledge. The plaintiff 

stated that he is the bona fide purchaser. The mutations and registered sale deeds in favour 

of defendants Nos.3 and 4 are result of forgery and fraud, therefore prayed for decree of the 

suit. The plaintiff has not specifically challenged both the sale deeds by mentioning their 

particulars in the plaint. 

3.         The defendants Nos.1 and 2 filed written statement and contested the suit. With 

regard to Paragraphs 2 and 3 of the plaint, they stated that they have no knowledge about it. 

The defendants Nos.3 and 4 also filed their separate written statements and contested the 

suit. They stated that they are bona fide purchasers for value of suit property through 

registered sale deeds from defendants Nos.1 and 2 and mutations have also been sanctioned 

in their favour in the revenue record. They controverted the story with regard to payment of 

`Battai'. One of the legal heirs of Muhammad Boota, defendant No.7 filed consenting 

written statement. Learned trial court framed the following issues:- 

            ISSUES:-- 
 (1)        Whether the suit is time barred? OPD 

 (2)        Whether the suit is mis-joinder of cause of action? OPD 

 (3)        Whether the suit is not properly valued for the purpose of court fee and jurisdiction? 

OPD 

 (4)        Whether Mutations Nos.1599 and 1600 dated 12-10-1976 as well as registered sale 

deed on which those mutations are baseless, illegal, null and void and is ineffective against 

the rights of the plaintiff? OPD 

 (5)        If the above issue is not proved then whether the plaintiff is entitled for the 

possession of disputed property? OPP 

 (6)        Relief. 

The parties were invited to produce their respective evidence. Both the parties adduced oral 

as well as documentary evidence in support of their versions. After  the  close  of  trial,  vide  

judgment  and  decree  dated 28-3-1996 suit was decreed by learned trial court. An appeal 

was filed by defendants Nos.3 and 4 before the learned first appellate court. In the appeal an 

application under Order XLI, Rule 27 of the C.P.C. was also filed for permission to produce 

the documents, which was dismissed and permission was not granted to produce additional 

evidence. Vide judgment and decree dated 2-2-2000 the appeal was also dismissed by 

learned first appellate court. Hence, this civil revision. 

4.         Along with this civil revision, the petitioners also filed an application (CM No.1-

2000) under Order XLI, Rule 27 of the C.P.C. for permission to produce additional 

evidence. I have noticed that according to Para 3 of the application, 11 documents have been 

sought to be produced, Serial Nos.1 to 7 whereof are Fard-Jamabandies from the year 1957 
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to 1985, Serial Nos.8 and 9 are Khasra-Girdawaries, No.10 is copy of Mutation No.1277 

dated 30-7-1975 and No.11 is copy of sale-deed No.2281 dated 5-2-1978. 

5.         After hearing the arguments of learned counsel for the parties on this application, I 

am of the view that petitioners-defendants want to further strengthen their case by producing 

these documents, otherwise the evidence already produced on the file is sufficient to 

determine the real question in controversy between the parties. Therefore, no further 

evidence is required in order to determine the question in issue. As such, this application is 

disposed of accordingly. 

6.         Learned counsel for the petitioners-defendants Nos.3 and 4 started the arguments 

from the point that when specifically it was pleaded by the petitioners-defendants that they 

are bona fide purchaser of suit land for value, therefore learned trial court was bound under 

the law to frame the issue with regard to this plea of petitioners with regard to bona fide 

purchaser of land. While relying upon "PLD 2003 Supreme Court 184 (Muhammad Yousaf 

and others v. Haji Murad Muhammad and others)" learned counsel argues that it was the 

duty of court to frame issues in accordance with the pleadings of parties; that for non 

framing of issue the eventuality occurred that petitioners moved an application for 

permission to produce additional evidence because for non-framing of issue, full opportunity 

was not available with the petitioners to prove their case pleaded by them. Learned counsel 

made a request that if this court is agree to frame the issue with regard to bona fide 

purchaser, then after framing the issue matter be remanded to learned trial court for 

recording the evidence. Learned counsel further argues that on the basis of clear title of 

sellers i.e. defendants Nos.1 and 2 in the revenue record, with full vigilance and without any 

fault on the part of petitioners-defendants Nos. 3 and 4 they have purchased the property for 

consideration in good faith and when the possession of suit land was also delivered to them 

and admittedly they are in possession of said land till today, therefore nothing could be 

tattributed to the petitioners-defendants Nos.3 and 4 about non observing the full care before 

the purchase of suit property. Learned counsel states that in accordance with section 41 of 

the Transfer of Property Act, 1882 they are fully protected, as they have purchased the suit 

property; that as the petitioners are innocent persons, therefore section 41 of the Act ibid 

fully protects their rights when they have purchased the land from the ostensible owner. In 

this context, learned counsel has relied upon "2000 CLC 1745 (Dost Muhammad through 

Legal Heirs v. Jahangir Khan and another)". While relying upon "1974 SCMR 255 (Rehman 

Shah v. Muhammad Shah and others)" states that when the alleged sale deed of plaintiff and 

also of his seller i.e. Muhammad Boota were not incorporated in the revenue record and also 

the same were not in the knowledge of petitioners, therefore the transferees i.e. petitioners-

defendants Nos.3 and 4 were justified in purchasing the property from transferors i.e. 

defendants Nos.1 and 2 (Mehndi Khan and Muhammad Siddique) as ostensible owner, 

therefore their rights as bona fide purchaser for value are protected. Further while relying 

upon "2003 CLC 1805 (Ijaz Baig and 16 others v. Irshad Baig and 2 others)" states that 

where revenue entries show a person as a sole proprietor of certain land and there are no 

circumstances leading the purchasers to go behind the revenue record and make any further 

inquiry, such purchasers are fully protected by the principle underlying section 41 of the 

Transfer of Property Act, 1882. In this regard, learned counsel has also relied upon "2002  

MLD 589 (Muhammad Tufail and 2 others v. Maula Bakhsh  and 45 others)". 

7.         With regard to the issue of limitation, learned counsel for the petitioners states that in 

accordance with Order VII Rule 6 of the C.P.C., plaintiff was bound under the law to plead 
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the grounds upon which exemption of such law is claimed; that as the suit for possession can 

be filed in accordance with the provisions of Articles mentioned in the schedule of the 

Limitation Act, 1908 but both the courts below without adverting to the provisions 

applicable in the suit have decided the issue in favour of plaintiff-respondent; that with 

regard to payment of `Battai' the stand taken by the respondent-plaintiff is neither plausible 

nor attracts to a human mind, therefore the suit was ladly time barred and both the courts 

below have wrongly recorded the findings on this issue against the petitioners-defendants 

Nos.3 to 4. 

8.         On the other hand, learned counsel for respondent No.1/plaintiff argues that there are 

concurrent findings of facts recorded by two courts below; that there is no need to allow the 

petitioners to produce additional evidence, as they want to fill up the lacunas in their 

evidence at this stage. Further states that learned first appellate court has also refused their 

application, therefore there is no occasion to allow the application for additional evidence. 

He has further argued that even there is no need to frame further issue at this stage with 

regard to bona fide purchase of suit property by the petitioners in good faith for value; that it 

is not a case of section 41 of the Transfer of Property Act, 1882 but it is a case of sections 48 

and 49 of the Registration Act, when the registered document in favour of plaintiff is prior in 

time, therefore he has rightly been granted the decree by learned trial court, which has been 

upheld by learned first appellate court. Further argued that even on the point of limitation, 

learned both the courts below have rightly held that suit is within time. He has relied upon 

"PLD 1989 Supreme  Court (AJ&K) 45 (Maqsood Hussain Shah v. Noor Hussain  Shah and 

3 others)" to argue that as the possession of petitioners-defendants was permissive, therefore 

filing  of  suit  was  within  the  prescribed  period  of  limitation  under Article 142 of the 

Limitation Act and no question of limitation will arise. It has been further argued that when 

the petitioners purchased the suit property from the persons, who are not the real owner of 

said property, therefore the sale in their favour gives absolutely no right; that the provision 

of section 41 of Transfer of Property Act is available when the seller is a complete owner. 

9.         I have heard the learned counsel for the parties at full length and also gone through 

the record minutely with their able assistance. 

10.       First of all, I will take the question of limitation, which is issue No.1. In accordance 

with Article 142 of the Limitation Act, 1908, which is reproduced herein for ready 

reference:-- 

            "142-For possession of immovable property when the plaintiff, while in possession 

of the property, has been dispossessed or has discontinued the possession." 

According to the facts of this case, the original owners i.e. defendants Nos.1 and 2 (Mehndi 

Khan and Muhammad Siddique) sold the suit property through registered sale deed No.610 

registered on 19-3-1958, copy of which is available as Exh.P-2, in favour of Muhammad 

Boota and the plaintiff-respondent No.1 claimed to have purchased the part of property  sold  

in  favour  of  Muhammad  Boota  measuring  2-kanals  5-marlas through registered sale-

deed No.1892 registered on 20-9-1958 and it is admitted that neither the sale deed in favour 

of Muhammad Boota nor of the plaintiff was incorporated in the revenue record and the 

petitioners-defendants Nos.3 and 4 through registered sale deed No.413 dated 15-7-1976 

(Exh.D-1) and sale-deed No.10250 dated 20-8-1976 (Exh.D-2) respectively purchased the 

part of suit land. Admittedly, the same was incorporated in the revenue record through 

Mutations Nos.1599 and 1600. The plaintiff was bound to prove the delivery of possession 

by Mehndi Khan and Muhammad Siddique, the original owners, to Muhammad Boota and 
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then delivery of possession by Muhammad Boota to the plaintiff. When defendants Nos.3 

and 4 claimed their possession as owner on the suit land, plaintiff was bound to plead 

delivery of possession to him under the sale by his seller and also to plead the exemption 

from law of limitation in accordance with Order VII Rule 6 of the C.P.C., the claim of 

plaintiff only on the basis that previously defendants Nos.1 and 2 (Mehndi Khan and 

Muhammad Siddique) were giving him `Battai' and then defendants Nos.3 and 4/petitioners 

started to give him `Battai' since the year 1976 till 1989, is neither plausible nor attracts to 

the human mind. When the petitioners were having a sale deed in their favour in the year 

1976, why they were giving `Battai' to the plaintiff/respondent No.1, which is a material 

issue. Learned both the courts below recorded the findings on the basis that as the transfer of 

land in favour of the petitioners-defendants Nos.3 and 4 is illegal and declaring them to be 

illegal occupants, therefore the limitation not to start run. These findings are absolutely 

against the law. The courts below were bound under the law to scrutinize the evidence as 

well as keep in mind the law applicable on this point. Both the courts below not only 

ignored the facts of case but also ignored the basic provision of law as well as the law 

declared by the superior court of the country on the point in issue. I am clear in my mind 

that when the matter of possession and nature of possession was disputed between the 

parties, therefore as I have observed the plaintiff was bound to specifically plead taking of 

possession of suit property under the sale and then giving the same to defendants Nos.1 and 

2 on 'Battai' basis and then to the petitioners-defendants Nos.3 and 4 on 'Battai' basis in the 

year 1976 and then to prove the payment of 'Battai' to him by defendants Nos.1 and 2 from 

the year 1958 to 1976 and then from 1976 to 1989. No such clear plea is available in the 

pleadings and therefore no question of evidence. When there is no specific and clear plea on 

the record, I am clear in my mind that in accordance with Article 142 of the Limitation Act, 

1908, the plaintiff failed to prove taking of possession of suit land under the sale and the 

cause of action accrued to the plaintiff at the time of registered sale deed in his favour. If 

more liberally the point of limitation be taken into consideration, then at least from the year 

1976 when plaintiff has admitted the possession of defendants Nos.3 and 4/petitioners over 

the suit land, therefore the plaintiff was to prove that suit has been filed within limitation of 

12 years from the discontinuation of his possession. This suit has not been filed within 12 

years of the prescribed period of limitation provided under the law. Though he claims that 

he has given the possession on 'Battai' whereas there are registered sale deeds in favour of 

petitioners-defendants Nos.3 and 4. For deciding issue of limitation it was incumbent upon 

the trial court as well as first appellate court to determine the starting point of limitation, and 

that which provision of limitation Act, 1908 is applicable in the circumstance of this case. I 

have observed that both the courts below fell in error while not deciding these important 

points of law. The only finding that the defendants are in illegal possession of suit property 

is not sufficient to decide the issue of limitation. In this view of the matter, the findings of 

both the courts below on issue of limitation are against the law, therefore are reversed. 

11.       Now I come to the matter of purchase of property in dispute in good faith for value 

by the plaintiff or by the petitioners-defendants Nos.3 and 4. At this juncture, I would like to 

dilate upon the matter of framing of specific issue with regard to purchase of suit property in 

good faith for value. In view of the reliance of learned counsel for the petitioners upon "PLD  

2003 Supreme Court 184" I extremely agree with the findings of august Supreme Court in 

this regard and also I am guided by the principles annunciated by the apex Court that in case 

if there is any prejudice caused to any party, then certainly framing of issue and remanding 
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the case may be necessary for administration of justice. In the circumstances of this case, 

where the party has pleaded its case, being fully aware of its pleadings and the evidence is in 

accordance with the pleadings, then non-framing of issue causes no prejudice to the party. 

Therefore, formal framing of issue will not serve the purpose of administration of justice. I 

am of the view in the circumstances of this case, formally framing of an issue with regard to 

purchase of suit property by the petitioners-defendants Nos.3 and 4 in good faith for value in 

order to take benefit of section 41 of the Transfer of Property Act, is not necessary, because 

without framing of issue sufficient material in shape of pleadings and evidence is available 

on the record to decide the matter in issue, as this matter can be decided while deciding 

issues Nos.4 and 5. As such, the prayer for framing of issue and remanding the case is not 

tenable at this juncture of the proceedings of case in hand. 

12.       So far as the purchase of suit property in good faith for value by the plaintiff-

respondent No.1, is concerned. It is also determinable while deciding this lis. The case of 

plaintiff is that inadvertently the mutation could not be entered in the revenue record. This 

contention of plaintiff is against  the  record.  I  have  minutely  gone  through  the  sale-deed 

(Exh.P-3), which is in favour of plaintiff. There is no reference of copy of Jamabandi issued 

by the Patwari and year of Jamabandi as well. It is common practice and required under the 

law that for transfer of any property the proof of ownership of sale is required. In case of the 

property where the revenue record is available the best record for purchase is to see the 

name of seller in the revenue record. In this case, admittedly the seller Muhammad Boota 

was not recorded owner in the revenue record of the suit property and the name of plaintiff 

(Muhammad Yousaf), who even having a registered sale deed in his favour, could not have 

been entered in the revenue record. Through this documentary evidence the stand taken by 

the plaintiff that inadvertently the mutation could not be entered, is wrong. In order to 

substantiate his plea that he has purchased the suit property in good faith for value, it does 

not borne out from the scrutiny of the record, as admittedly on the basis of documentary 

evidence it is established that Muhammad Boota was never recorded as owner of the suit 

property in the revenue record and it is also admitted that in the sale deed in favour of 

plaintiff (Exh.P-3) there is no reference of ownership, Part of Jamabandi, issued by the 

Patwari. I have also noticed that even the year of Jamabandi is not mentioned in the sale 

deed with reference to the mention of number of Khewat and Khasra number etc. It will not 

be out of place to mention here that without reference of year of Jamabandi, Khewat and 

Khasra number etc, description of property is not complete and even the property is not 

identifiable. 

13.       So far as the purchase of suit property in good faith for value by the petitioners-

defendants Nos.3 and 4, is concerned. Their claim is that they purchased the suit property in 

good faith for value from the recorded owner of suit property after checking the revenue 

record of ownership, and possession was also delivered to them under the sale. Their stance 

is in consonance with the record available on the file of this case. As discussed above, 

admittedly when the sale deed in favour of Muhammad Boota and also Muhammad Yousaf 

were not incorporated in the revenue record, therefore the names of Mehndi Khan and 

Muhammad Siddique were available as recorded owner in the revenue record when the 

petitioners-defendants purchased suit property through registered sale deeds. Their 

contention that they have purchased suit property for consideration in good faith without 

notice of previous sale deeds, and possession was also delivered to them under the sale and 

they are entitled to the benefit of section 41 of the Transfer of Property Act, is not only 
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believable but also established on the record through the documentary evidence, as 

discussed supra. In this view of the matter, I am clear in my mind that the petitioners-

defendants Nos.3 and 4 are purchaser of suit property in good faith for value. 

14.       So far as issues No.4 and 5 are concerned. The facts are required to be re-mention 

here in series for the safe administration of justice. It is fact that defendants Nos.1 and 2 

(Mehndi Khan and Muhammad Siddique) were owner of suit property. They sold the same 

along with other property to Muhammad Boota through registered sale deed dated 19-3-

1958 (Exh.P-2). The suit property was sold by Muhammad Boota in favour of plaintiff 

(Muhammad Yousaf) through registered sale deed dated 20-9-1958 (Exh.P-3). Muhammad 

Siddique Khan sold the part of suit property measuring 1-kanal 2-marlas to Nazir Ahmad-

defendant No.3 through registered sale deed dated 15-7-1976, copy  of  which  is  available  

as  Exh.D-1. Mehndi  Khan  sold  1-kanal 2-marlas to Abdul Salam-defendant No.4 through 

registered sale deed dated 20-8-1976, copy of which is available as Exh.D-2. It is also 

admitted on the record that till the purchase of suit land by the petitioners-defendants Nos.3 

and 4 from the original owners, Mehndi Khan and Muhammad Siddique were recorded 

owner of suit property in the revenue record. Meaning thereby that on the basis of sale deed 

(Exh.P-2) the name of purchaser Muhammad Boota was not entered into the revenue record 

and the name of plaintiff was also not recorded in the revenue record. 

15.       The argument of learned counsel for the plaintiff-respondent No.1 that benefit of 

section 41 of the Transfer of Property Act can be taken only when the seller is owner 

without any defect in his ownership, in my view it is not correct. As section 41 of the Act 

ibid is with regard to the ostensible transfer by the ostensible owner and ostensible owner 

does not mean the  complete owner without any defect. Before further discussion on this 

point, I would like to quote herein the meaning of ostensible, which is even in the Concise 

Oxford English Dictionary 11th Edition by Catherine Soanes Angus Stevenson:- 

            "ostensible-adj. apparently true, but not necessarily so." 

Meaning of ostensible from Black's Law Dictionary 9th Edition by Bryan A.Garner: 

            "ostensible-adj. Open to view; declared or professed; apparent." 

Therefore, ostensible owner does not mean the complete owner without any defect. I am of 

the view that when at the time of transfer of property by ostensible owner in favour of any 

person, who is person claiming the title and interest in the property remains silent on that 

transfer, it means that he has impliedly admitted that transfer. In this case, when possession 

was admittedly with Mehndi Khan and Muhammad Siddique till the year 1976, at the time 

of purchase of their respective properties by the petitioners, the sellers were being recorded 

owner in the revenue record, there being no resistance from the side of plaintiff at the time 

of sale in favour of petitioners and at the time of transfer of possession of suit property, 

makes it crystal clear that the stand taken by the petitioners is proved through the evidence 

available on the record. Furthermore, the defence taken by the plaintiff-respondent No.1 that 

at the time of purchase of suit property by him, the property was given to Mehndi Khan and 

Muhammad Siddique on 'battai' and further on the asking of original owners Mehndi Khan 

and Muhammad Siddique in the year 1976 the property was given to defendants Nos.3 and 4 

on `Battai', at least confirms the transfer of possession of property in favour of petitioners-

defendants Nos.3 and 4 in the year 1976 and the explanation advanced by the plaintiff that 

as he was not cultivating the land, therefore the same was given to Mehndi Khan and 

Muhammad Siddique, is a flimsy plea and also against the logic. The plaintiff was to prove 

the transaction of possession of land by Mehndi Khan and Muhammad Siddique in favour of 
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Muhammad Boota, then from Muhammad Boota in his favour the transfer of possession as 

owner and then giving the same to Mehndi Khan and Muhammad Siddique for cultivation 

on `Battai' basis. Even no such transfer of ownership possession has been claimed from 

Mehndi Khan to Muhammad Boota, from Muhammad Boota to the plaintiff nor has been 

proved. In this view of the matter, there was no circumstance in the proceedings of this case 

to disbelieve the petitioners, whose case is otherwise proved through the documentary 

evidence as well as impliedly by the plaintiff's admission. In this view of the matter, I am 

clear in my mind that suit was clearly time barred, as according to the Article 142 of the 

Limitation Act, 1908, the plaintiff was bound to file the suit within 12 years from the date of 

dispossession or discontinuation of possession. The plaintiff has not proved the transfer of 

possession in his favour under the sale and it is proved on the record that petitioners are in 

possession of suit land as owner from their purchase since the year 1976 and filing of this 

suit in the year 1991 is clearly time barred. The decision of issues Nos.4 and 5 by both the 

courts below, while ignoring the basic law as well as interpretation of law annunciated by 

the august Supreme Court as well as this court, is nullity in the eye of law, therefore the 

findings recorded by both the courts below are reversed. 

16.       The petitioners purchased the suit property in good faith for value and the possession 

was also delivered to them under the sale, therefore they are fully entitled to take benefit of 

section 41 of the Transfer of Property Act, 1882. 

17.       In the light of what has been discussed above, this civil revision is allowed and the 

impugned judgment and decrees passed by both the courts below are set aside. Resultantly, 

the suit filed by respondent No.1/plaintiff shall stand dismissed with no order as to costs. 

MH/N-16/L                                                                                         Revision allowed. 

 

P L D 2013 Lahore 528 

Before Amin-ud-Din Khan, J 

MUHAMMAD ALAM---Petitioner 

Versus 

GOVERNMENT OF THE PUNJAB through Secretary, Industries Department and 

another---Respondents 
  

Writ Petitions Nos.5992, 26535 of 2010; 4162, 8870, 8873, 12116 of 2011 and 31331 of 

2012 decided on 26th February, 2013. 

 (a) Constitution of Pakistan--- 
----Art. 18---Legislation for regulation of trade and business---Powers of Government---

Scope---Government though having such legislative powers was not legally bound to give 

reasons for such legislation---Principles. 

            The Government can legislate for regulation of the trade and business in accordance 

with Art.18 of the Constitution, and giving reason in the provisions of law for its legislation 

is not the requirement of law, but it is the home-work before the legislation and consultation 

and deliberations, which is required. 

 (b) Constitution of Pakistan- 
----Art. 199---Policy decision by Government---Constitutional jurisdiction of High Court to 

interfere in such decision---Scope. 

            When policy decision has been made by the Government in accordance with its 

executive authority, the High Court cannot sit in judgment over the policy decision by the 
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Government, when the court comes to the conclusion that the process of such policy 

decision was arrived  at  after  due  deliberations, that  was  not  open  to  exception. 

            Madina Sugar Mills v. Secretary, Ministry of Industries and others PLD 2001 Lah. 

506; Haji Ghulam Zamin and another v. A.B. Khondkar and others PLD 1965 Dhaka 156; 

Messrs Shaheen Cotton Mills, Lahore and another v. Federation of Pakistan, Ministry of 

Commerce through Secretary and another PLD 2011 Lah. 120; Government of Balochistan 

through Additional Chief Secretary v. Azizullah Memon and 16 others PLD 1993 SC 341 

and Arshad Mehmood and others v. Government of Punjab through Secretary, Transport 

Civil Secretariat, Lahore and others PLD 2005 SC 193 ref. 

            Kh. Saeed-uz-Zafar and Asjad Saeed for Petitioners (In W.P. No.5992 of 2010). 

            Hassan Nawaz Makhdoom for Petitioners (in W.P. No.26535 of 2010). 

            Nasir Ahmad Awan for Petitioners (in W.P.No.4162 of 2011). 

            Dr. Khalid Ranjha and Barrister Afzal Hussain  for Petitioners (in W.P.No.12116 of 

2011). 

            Haq Nawaz Chatha for Petitioners (in W.P.No.31331 of 2012). 

            M.S. Baqir for Petitioners (in W.P. Nos.8870 and 8873 of 2011). 

            Abdul Hafeez Pirzada, Hamid Ahmad and Sikandar Bashir Mohmand for 

Respondent No.2 (in W.P. No.5992/2010). 

            Rana Shamshad Khan and Muhammad Nasir Chohan, A.A.Gs., Law Officer. 

            Kashif Mushtaq Warraich, Senior Law Officer, Industries Commerce and Investment 

Department Government of Punjab. 

            Ijaz Ahmad Awan and Komal Malik Awan for Pakistan Sugar Mills Association. 

            Shehzad Elahi for Applicant (in C.M. No.1/2011 in W.P.No.5992/2010). 

            Dates of hearing: 12th, 17th December and 31st January, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this single judgment I intend to decide Writ Petitions 

Nos. 5992 of 2010, 26535 of 2010, 4162 of 2011, 12116 of 2011, 31331 of 2012, 8870 of 

2011 and 8873 of 2011 as common question of law is involved in all these petitions. 

            Through these writ petitions Notification No.AEA-III.3-5/2003 (VOL-III) dated 6-

12-2006 issued under sections 11 and 3 of the Punjab Industries (Control on Establishment 

and Enlargement) Act, 1963 as well as decision of Government of the Punjab, Industries 

Department dated 31-1-2008 whereby permission to establish mini sugar plants was refused, 

have been challenged. 

3.         In the above mentioned first five writ petitions along with Notification  dated  6-12-

2006 decisions  dated 31-1-2008, 16-8-2010, 20-12-2010 and 28-3-2011 respectively have 

been challenged and in the last  two  above mentioned  writ  petitions along with 

Notification dated 6-12-2006 it has been prayed that notification dated 17-9-2002 be 

reframed. The matter in issue in all the above mentioned writ petitions is the  issuance  of  

Notification  No. AEA-III.3-5/2003 (VOL-III)  dated 6-12-2006 whereby the Government of 

the Punjab has imposed complete ban on setting up new sugar mills and enlargement in 

capacity of the existing sugar mills. For considering the matter in issue the examination of 

the original notification and the series of amended notifications must be in view while 

discussing the same. The law applicable to the facts of writ petition is the Punjab Industries 

(Control on Establishment and Enlargement) Ordinance (IV of 1963). Section 3 and section 
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11 of the Ordinance which are relevant for adjudicating upon the matter in issue being 

necessary are reproduced below for ready reference:-- 

            Section 3: Restrictions on establishment of industrial undertakings.---No person shall 

establish or cause to be established any industrial undertaking or enlarge or cause to be 

enlarged any existing industrial undertaking except with the previous permission in writing 

of Government. 

            [Provided that the application of any person for the grant of such permission shall 

not be rejected-- 

 (a)        without giving such person an opportunity of showing cause against it; or 

 (b)        unless the Government is satisfied, on the basis of information available to it and 

after making such inquiry as it may deem fit, that the grant of permission to such person will 

be prejudicial to the national interest, or injurious to the health of or a source of nuisance for, 

the residents of the local area in, which the industrial undertaking is proposed to be set up or, 

as the case may be, the industrial undertaking which is proposed to be enlarged is situated.] 

            Section 11. Exemption.---Government may, by notification in the official Gazette, 

exempt any industrial undertaking or class of industrial undertakings from all or any of the 

provisions of this Ordinance or the rules." 

            Ordinance will be written as "Ordinance, 1963" for reference in this judgment. 

            For regulation and administration, the Provincial Government issued notification on 

26-10-1986 which will be referred as "original notification". In the original notification all 

industries and areas in the Province of the Punjab were exempted from application of section 

3 of the Ordinance except those specified in the said notification itself. The border areas, 

areas prone to flooding areas and urban areas among other specified  locations, were  

retained  within  the  regulatory ambit of section 3 of the Ordinance, 1963, while in the 

remaining areas of Province of the Punjab, industries could be set up without obtaining the 

prior permission of Government under section 3 of the Ordinance. The areawise restrictions 

were available in paragraphs Nos. 1 to 4 of the original notification. It was said to be a 

"location policy" of the Punjab Government. In paragraph No. 5 of the original notification 

the industries which were not exempt from provisions of section 3 of the Ordinance were 

mentioned. The requirement for prior Government approval in respect of industries specified 

in paragraph No.5 (which included the industries listed in Schedule C to the original 

notification) was retained. The sugar industry was mentioned in list "C", therefore, it could 

be established with the prior approval in accordance with section 3 of the Ordinance. 

Afterwards vide amendment in the year 1988 sugar industry was also included in location 

policy, thereafter, various notifications were issued whereby the location policy was 

changed. 

            Vide Notification No. AEA-III-3-9/91 dated 4-9-2003 previous Notification No. 

AEA-III.3-9/91 dated 30-9-2002 was amended and clause 3 was substituted as follows:-- 

            "No new sugar mill shall be set up and no existing mill be enlarged anywhere in the 

Province." 

            Then  vide  another  Notification  No.  AEA-III-3-9/91  dated  9-10-2003, 

Notification dated 30-9-2002 was amended and Clause 3 was substituted with the following 

insertion:-- 

            "No new sugar mill shall be established in the Districts of Multan, Sahiwal, Vehari, 

Khanewal, Pakpattan, Lodhran, Bahawalpur, Rahimyar Khan, Bahawalnagar, D.G.Khan, 

Rajanpur, Layyah, Muzaffargarh and Okara. Existing Sugar Mills can be enlarged." 
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Then vide Notification No. AEA-III-3-5/2003 dated 1-4-2004 Clause 3 was substituted with 

the following amendment:-- 

            "No new sugar mill shall be established in the Districts of Multan, Sahiwal, Vehari, 

Khanewal Pakpattan, Lodhran, Bahawalpur, Rahimyar Khan, Bahawalnagar, D.G..Khan, 

Rajanpur, Layyah, Muzaffargarh, Okara and Toba Tek Singh. Existing Sugar Mills can be 

enlarged except in the Districts of Sahiwal, Pakpattan, and Toba Tek Singh." 

Further vide Notification No.AEA-III-3-5/2003 dated 12-10-2004 following substitution 

was made for Clause 3:-- 

            "No new sugar mill shall be set up in the Province. Existing Sugar Mills can be 

enlarged except in the Districts of Sahiwal, Pakpattan and Toba Tek Singh." 

Vide Notification No. AEA-III-3-5/2003 dated 15-7-2005 following amendment was made 

in Clause 3:-- 

"(i)        The establishment of new sugar mills upto the capacity of 16,000 TCD is allowed in 

the Province. 

 (ii)        The Sugar Mills are not allowed to enlarge existing capacity over 16,000 TCD." 

and through the impugned Notification No. AEA-III-3-5/2003 (Vol-III) dated 6-12-2006 

establishment of new sugar mills and enlargement in capacity of the existing sugar mills was 

again banned and Clause 3 was substituted as follows:-- 

            "No new sugar mill shall be set up and no enlargement in capacity of the existing 

Sugar Mills is allowed in the Province." 

The petitioners have challenged the said notification as well as the refusal orders passed 

upon their respective applications for grant of licence to establish new sugar mills. In the last 

two above noted writ petitions it has also been prayed that notification dated 17-9-2002 be 

ordered to be refrained. 

4.         Now  position  is  that  through  the  impugned  notification dated 6-12-2006 there is 

a complete ban on establishment of a new sugar mill in the Punjab or enlargement in 

capacity of existing sugar mills. At this stage before dealing with the arguments advanced by 

learned counsel for the parties it is necessary that factual proceedings of the case be noted 

here. 

5.         Messrs  JDW Sugar Mill filed C.M.No.3871 of 2010 in Writ Petition No. 5992 of 

2010 for impleading them as party in the writ petition on the grounds that they have already 

filed Writ Petition No. 125 of 2008 for enforcement of the impugned notification. C.M was 

allowed with the consent of learned counsel for the petitioner on 21-12-2010. Notice under 

section 27-A was also issued to the Advocate General Punjab on 21-9-2010. This Court 

ordered that the notice be given to the public at large about the pendency of this writ petition 

before this Court. Notice was issued. In response to the notice Secretary Industries filed 

C.M. No.2 of 2011 for impleading the persons mentioned therein as respondent in the Writ 

Petition. It was considered proper to hear all the persons likely to be effected by acceptance 

of writ petition, in this way C.M stood disposed of. 

6.         Learned counsel for the petitioner states that petitioner has applied for the grant of 

permission for establishment of mini sugar plant which was refused vide order dated 31-1-

2008 on the ground that the impugned notification dated 6-12-2006 has been issued whereby 

a complete ban for establishment of new sugar mills as well as enlargement in capacity of 

existing sugar mills has been imposed. Learned counsel argues that there is no reasoning 

mentioned in the impugned notification, therefore, it is contrary to Article 18 of the 

Constitution of Islamic Republic of Pakistan, 1973; that all the existing sugar mills are of the 
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political and influential people of the country, therefore, this notification has been got issued 

by those persons for debarring the Writ petitioners of their  constitutional  right  to  do  the  

business; that  it  is  violation of Articles 4 and 25 of the Constitution. Further states that 

section 11 and the Ordinance do not give power of  complete ban on establishment of any 

kind of industry. Further that only the powers to regulate and control are available and these 

cannot be used for complete ban; that the notification issued is contrary to the powers given 

in the Statute. While relying on "Madina Sugar Mills v. Secretary, Ministry of Industries and 

others" (PLD 2001 Lahore 506) argues that when anything which is not provided in the 

Ordinance, cannot be read in it or introduced by a notification. While relying upon "Haji  

Ghulam Zamin and another v. A. B.  Khondkar and others" (PLD 1965 Dhaka 156) argues 

that legislative power vests in legislation only. Further contends that the intention behind the 

issuance of notification is that the Government wants to save the crop of cotton, is not 

sufficient to issue the impugned notification and that it is also not a solution. Even the 

learned counsel has  argued  that  the  impugned  notification  is  against  the  proviso  to 

section 3 of the Ordinance, therefore, it is not sustainable. Further states that the amendment 

can be made in the Statute for facilitating and not for negativity and no embargo can be 

imposed for this purpose. Learned counsel lastly argues that the impugned notification is not 

a purpose oriented but persons oriented. 

7.         On the other hand, learned counsel for the respondents argue that Article 18 of the 

Constitution neither gives unfettered nor absolute powers of freedom of trade, business or 

profession. It provides the regulation of trade and business or profession by a licensing 

system, therefore, state that through the impugned notification restrictions are reasonable. 

Further add that even prior to that for establishment of new sugar mills or enlargement in the 

capacity of existing sugar mills notifications were issued periodically which were never 

challenged, now through the impugned notification the same has been re-imposed, therefore, 

there is no right available to the petitioners to challenge the same. While relying upon 

"Madina Sugar Mills v. Secretary, Ministry of Industries and others" (PLD 2001 Lahore 

506) state that all the questions raised now before this Court have already been answered in 

the referred judgment. Further contend that regulation and control are interchangeable and 

that the Courts have never questioned the vires of the notifications; that even if for the sake 

of arguments the impugned notification is withdrawn or lifted even then under section 3 of 

the Ordinance, the Government has to regulate the establishment of the sugar mills through 

the licensing system. While relying upon "Messrs Shaheen Cotton Mills, Lahore and another 

v. Federation of Pakistan, Ministry of Commerce through Secretary and another" (PLD 2011 

Lahore 120) state that the ban imposed by the Government with regard to the Cotton Yarn 

export was upheld by this Court. Further argue that while viewing the fundamental rights 

under Article 24 of the Constitution of Islamic Republic of Pakistan, 1973, fundamental 

rights of whole of the nation are to be seen and not of an individual. While relying upon 

"Government of Balochistan through  Additional Chief Secretary v. Azizullah  Menton and 

16 others" (PLD 1993 SC 341) argue that the interpretation must be dynamic; that the 

notification has been issued after about four months' deliberation between the provincial 

government, central government and the concerned departments of the Government and 

after complete deliberations the impugned notification has been issued. While relying on 

"Arshad Mehmood and others versus Government of Punjab through Secretary, Transport 

Civil Secretariat, Lahore and others" (PLD 2005 SC 193) state that the government has the 

power to impose ban and same was held to be valid by the august Supreme Court of 
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Pakistan. One of the learned counsel argued that it is not a complete ban rather it is a further 

restraint on the establishment of new sugar mills as the existing sugar mills have not been 

banned, it is for the protection of the textile industry of the Pakistan as well as cotton 

growers of the country. Further that only the last amending notification has been challenged 

whereas the original law as well as the previous notifications imposing the ban remained in 

the field which have not been challenged. Further adds that it is a policy decision, therefore, 

it cannot be strike down, at the most it can be sent to the Government for reconsideration if 

this Court comes to the conclusion that if there must be any further deliberation in the 

matter; that even the location policy has not been challenged which was introduced vide 

previous notifications and that the impugned notification extinguished the discrimination. 

Learned counsel has also argued that if this Court comes to the conclusion contrary to the 

earlier decision of this Court reported as PLD 2001 Lahore 506 "Madina Sugar Mills v. 

Secretary, Ministry of Industries and others" then the matter under the law must be referred 

to the larger bench. 

8.         Learned Additional Advocate General has also advanced the arguments to state that 

notification has been issued in accordance with the powers available under sections 3 and 11 

of the Ordinance, ibid, and he has also referred the judgments already referred, supra, and 

states that there is no violation of Articles 18 and 3 of the Constitution; that the Government 

has the power to regulate. States that the notification has been issued after complete 

deliberation and a period of four months was consumed in the deliberations and complete 

record has been produced by the Government of Punjab as well as respondents in this writ 

petition to show that for the benefit of the nation impugned notification has been issued as 

there is a shortfall of water for the irrigation of agricultural land and data shows that more 

water is required for sowing the sugarcane crop than the cotton crop and further that the 

cotton crop is a revenue generating crop and the raw cotton as well as the production in the 

shape of yarn and cloth are exported which is a major source of foreign currency for the 

Government hence prayed for the dismissal of all these writ petitions. 

9.         I have considered the arguments advanced by learned counsel for the parties and 

have gone through the record with the able assistance. 

10.       By noting all the above mentioned detailed facts, it is clear that the orders impugned 

in the writ petitions whereby Government has turned down the applications of the petitioners 

for establishment of new sugar mills are because of the notification impugned in these writ 

petitions, therefore, as the orders impugned have been issued because of the notification, 

hence, it will not serve any purpose to discuss the veracity of the orders because the same 

have been issued when the impugned notification was in field and in existence of the 

notification the orders are absolutely valid one. If the impugned notification is declared 

violative of law and constitution then the fresh application will be entertainable by the 

Government, therefore, at present no much discussion or decision is required with regard to 

the impugned orders. 

11.       The only pivotal point involved in these petitions remains whether the impugned 

notification issued by the Government is with the authority and powers available with the 

Provincial Government according to the Statute and whether it is violative of Article 18 of 

the Constitution of Islamic Republic of Pakistan, 1973. So far as case-law referred by the 

learned counsel for the petitioners as noted above is concerned, there is no cavil to the 

proposition introduced by the learned counsel for the petitioners but the question is that the 

interpretation which learned counsel for the petitioners derived from the case law is relevant 
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here and will be discussed in detail while discussing the matter. On the other hand, the 

argument of learned counsel for the respondents while relying on "Messrs Shaheen Cotton 

Mills, Lahore and another v. Federation of Pakistan, Ministry of Commerce through 

Secretary and another" (PLD 2011 Lahore 120) that ban imposed by the Government with 

regard to the cotton yarn export was upheld by this Court, is though relevant but not fully 

applicable to the facts of this case. I have gone through "Arshad Mehmood and others  v. 

Government of Punjab through Secretary, Transport Civil Secretariat, Lahore and others" 

(PLD 2005 SC 193) and taken light from the judgment wherein it has been decided with 

regard to Article 18 of the Constitution, which is hereby reproduced as under:-- 

            "(e) Constitution of Pakistan (1973)--- 

            ----Art. 18----Freedom of trade, business or profession----Right of trade/business or 

profession under Art. 18 of the Constitution is not an absolute right but so long a trade or 

business is lawful a citizen, who is eligible to conduct the same, cannot be deprived from 

undertaking the same, subject to law which regulates it accordingly. 

            (f) Constitution of Pakistan (1973)---- 

            ----Art.18---Freedom of trade, business or profession---"Reasonableness of 

restriction"----Definitions. 

            Following definitions can be considered for purpose of ascertaining the meaning of 

"reasonableness of restriction" on the fundamental rights of the citizens to conduct any 

lawful trade or business:- 

 (i)         The limitation imposed upon a person on enjoyment of a right should not be 

arbitrary or of an excessive nature beyond what is required in the interest of the public. 

 (ii)        The Court would see both to the nature of the restriction and procedure prescribed 

by the statute for enforcing the restriction on the individual freedom. Not only substantive 

but procedural provisions of statute also enter into the verdict of its reasonableness. 

 (iii)       The principles of natural justice are an element in considering reasonableness of a 

restriction but the elaborate rules of natural justice may be excluded expressly or by 

necessary implication where procedural provisions are made in the statute. 

 (iv)       Absence of provisions for review makes the provisions unreasonable. 

 (v)        Retrospectivity of a law may also be the relevant factor of law, although a 

retrospectivity of law does not make it automatically unreasonable. 

 (vi)       Reasonable restriction also includes cases of total prohibition of a particular trade or 

business which deprive a person of his fundamental right under certain circumstances." 

            So far as the question of legislative powers of the Government is involved, the 

Government can legislate for regulation of the trade and business in accordance with Article 

18 of the Constitution of Islamic Republic of Pakistan, 1973 and giving reasons in the 

provisions of law for its legislation is not the requirement of law but it is the homework 

before the legislation and consultation and deliberations which is required and same has 

been done in this case. Now the question that whether the impugned notification issued, is 

violative of law or not, it has not been directly argued that the power to issue notification is 

not available under section 3 and section 11 of the Punjab Industries (Control on 

Establishment and Enlargement) Act, 1963, as the impugned notification is an amendment 

in the earlier notification, therefore, it cannot be said that the impugned notification has been 

issued without authority to issue the same. Now the final point comes that whether the 

impugned notification is permissible to completely impose ban for establishment of new 

sugar mills, I am clear in my mind that it is not a complete ban on the sugar industry but a 



 

 

(458) 

 

ban has been imposed for further establishment of sugar mills. So far as the argument of 

learned counsel representing the respondents that it is actually a regulatory notification and 

not imposition of complete ban on the sugar industry is concerned, as we have seen history 

of notifications issued by the Government of Punjab, before the impugned notification there 

are some notifications regarding location policy and even prior to that the establishment of 

new sugar mill was completely banned, therefore, the argument of the learned counsel for 

the petitioners that the impugned notification is a person oriented and not purpose oriented, 

the reasons advanced by the learned counsel for the respondents that it is not discriminatory, 

in the sense that for establishment of new mills a complete ban has been imposed, therefore, 

even with the Government, the authority is not available to allow any specific person to 

establish any sugar mill. To the extent of specific areas there was a ban on certain districts in 

accordance with the location policy. To the extent of those districts which were in the 

location policy and prohibition was available for establishment of sugar mills upon the said 

districts. It was in other words a complete ban for establishment of a new sugar mill in those 

districts. Previous to the petition in hand, the matter came up before this Court through a 

constitutional petition which was decided and it is reported as "Madina Sugar Mills v. 

Secretary, Ministry of Industries and others" (PLD 2001 Lahore 506). I have noted in the 

arguments of learned  counsel  for  the  respondents  as  well  as  advanced  by  learned 

A.A.-G. with reference to the voluminous record showing the deliberation between the 

Provincial Government, Central Government and the departments involved with regard to 

irrigation, agriculture and other relating departments, therefore, when policy decision has 

been made by the Government in accordance with its executive authority, the High Court 

cannot sit in judgment over the policy decision by the Government when the Court comes to 

the conclusion that the process of such policy decision was arrived at after due deliberations, 

that was not open to exception. In this case the impugned notification does not violate any 

Article of the Constitution of Islamic Republic of Pakistan, 1973 and the same has been 

issued after deliberations and no exception can be taken  from  the  policy  decision,  

therefore,  same  cannot  be  set aside, when most sound reasons are available for issuance of 

notification. 

12.       For what has been discussed above, I find no force in these petitions, same are 

hereby dismissed. 

SAK/M-79/K                                                                                      Petitions dismissed. 
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Hafiz RIAZ AHMAD and others---Appellants 

Versus 

MUHAMMAD YAMIN and others---Respondents 
 

F.A.O. No.2 of 2005, decided on 31st May, 2011. 

Civil Procedure Code (V of 1908)--- 
----S. 107----Specific Relief Act (I of 1877) S.12----Suit for specific performance to sell 

immovable property---Suit, after protracted litigation, and impleading of new defendants, 

was remanded by the Appellate Court on the ground that upon restoration of the suit, 

plaintiff had not produced any witnesses in order to face the cross-examination on behalf of 
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newly added defendants----Contention of the plaintiff was that he will rely upon the 

statements of the witnesses already recorded in the court and therefore, there was no need 

for the remand----Validity----Held, it was incumbent upon the court as on well as on the 

plaintiff to produce the witnesses in order to face cross-examination by the newly added 

defendants---No illegality in the order of the Appellate  Court having been found, appeal 

was dismissed.            

Nemo for Appellants. 

Abdul Majeed Bhatti for Respondents. 

 

ORDER 
AMIN-UD-DIN KHAN, J.---Through this appeal the appellants have challenged the order 

dated 21-10-2004 passed by the learned Additional District Judge, Bahawalpur whereby he 

has remanded the case to the learned trial Court with a direction to record cross-examination 

on P.W.1 to P.W.5 and to obtain complete record including Parrat Sarkar of jamabandi and 

then to decide the case afresh in accordance with law. 

2.         This appeal pertains to the year 2005 and is still in a motion stage. Once on 10-4-

2009 it was dismissed for non-prosecution but on 24-4-2009 it was restored. On 9-3-2010 no 

one appeared and the case was adjourned. On 9-6-2010 again the case was adjourned today 

no one appeared on behalf of the appellant. However, name of learned counsel for the 

appellant has correctly been reflected in the cause list. Learned counsel for the respondents 

is present. With the assistance of learned counsel for the respondents and after perusing the 

record, I am going to decide this appeal ex parte. 

3.         The predecessors of the appellants filed a suit for specific performance against Mst. 

Reshman and others with regard to the suit property measuring 51 kanals, 11 marlas. The 

defendants took the plea in the suit that the agreement has been cancelled with the consent 

of the parties and plaintiffs have taken back the earnest money but ultimately the suit was 

decreed on 18-7-1985 by the learned Civil Judge 1st Class, Hasilpur. When the above 

mentioned decree for specific performance came in the knowledge of Muhammad Yamin 

the predecessor in interest of respondents Nos.1-A to 1-C, on 10-10-1985 he filed an 

application under section 12(2), C.P.C. This application was ultimately accepted by the 

learned Civil Judge, 1st Class Khairpur Tamewali vide order dated 12-7-1994 and the suit 

was restored. It was ordered that after impleading the applicant of application under section 

12 (2) CPC as defendants, the suit be decided afresh. Amended plaint was filed in which 

respondents were impleaded as defendants Nos.6 to 10. On 21-5-1995 third  time  the  issues  

were  framed.  On  7-2-1998 learned counsel for the plaintiffs has made a statement before 

the court that he relies upon the evidence recorded earlier in the suit and on 5-7-2000 he 

produced some further documentary evidence but did not produce the witnesses to face 

cross-examination by the counsel for defendants Nos.6 to 10 who were added as defendants 

after recording of statements of these witnesses. On 27-9-2000 Muhammad Suleman was 

examined as DW-1 whereas Muhammad Yamin one of the defendants appeared as DW-2. 

The learned Civil Judge Ist Class, Khairpur Tamewali once again decreed the suit vide 

judgment and decree dated 3-10-2000. Aggrieved by the said judgment, Muhammad Yamin 

filed an appeal before the learned District Judge, Bahawalpur. In the appeal the appellants 

also filed an application for additional evidence to permit him to produce copy of parrat 

sarkar of jamabandi for able assistance of the court. This appeal was allowed and the case 

was remanded back to the learned trial Court with the above mentioned directions. It is 



 

 

(460) 

 

clearly visible on the file that when the suit was restored  after acceptance of application 

under section 12(2), C.P.C. the plaintiff has not produced the witnesses. His counsel has 

made a statement that he relies upon the statements of the witnesses already recorded in the 

court. It was incumbent upon the court and also on the plaintiffs to produce witnesses in 

order to face the cross-examination on behalf of learned counsel for newly added 

defendants. The other point in issue in the suit was that Ex.P 1 jamabandi for the years 1973-

1974 has been produced. This jamabandi was issued by the Patwari and not from the record 

room of Qanungo office. In, the last column there is an endorsement that vide order dated 

19-3-1975 this land has been confirmed in the name of Bakhshaya son of Bahadar. The case 

of the defendants is that neither the order dated 19-3-1975 has been produced before the 

court nor there is such endorsement in the jamabandi in the office of sadder Qanungo 

Branch. He further contends that the land in dispute was confirmed in the name of Mst. 

Janat through RL-II, the copy of which was produced as Exh.D-5  and  this  property  was 

sold on 16-4-1978 by Mst. Janat in favour of contesting respondents/defendants through 

registered sale-deed as Exh.D3. I am of the considered view that appellant in the grounds of 

appeal has failed to point out any illegality or infirmity in the impugned remand order 

passed by the learned Additional District Judge, Bahawalpur. Even otherwise this order is 

absolutely in consonance with record of this case. 

4.         For what has been discussed above, I see no force in this F.A.O. which is hereby 

dismissed leaving the parties to bear their own costs. 

KMZ/R-23/L                                                                                       Appeal dismissed. 
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Before Amin-ud-Din Khan, J 

MULAZIM HUSSAIN and others---Petitioners 

Versus 

FATEH MUHAMMAD and others---Respondents 
  

Civil Revisions Nos.1607 and 2548 and R.S.A. No.67 of 2001, decided on 27th June, 2012. 

 (a) Punjab Pre-emption Act (IX of 1991)--- 
----S. 35---Pre-emption suit---Maintain-ability---Suit was filed in year, 1974, assailing sale 

of land measuring 550 Kanals and 7 Marlas---Trial Court passed a decree to the extent of 

360 Kanals and 7 Marlas and exempted 190 Kanal of land---Pre-emptor, in post remand 

proceedings, had assailed judgment only to the extent  of 190 Kanals---Validity---No decree 

was passed to the extent of sale of 190 Kanals of suit land before 31-7-1986, therefore, no 

fresh decree could be passed in respect of said land---Revision was dismissed in 

circumstances. 

            Muhammad Ismail Khan and others v. Ghulam Haider and others PLD 1988 Lah. 

691 rel. 

 (b) Punjab Pre-emption Act (I of 1913)--- 
----Ss. 4, 21 & 30---West Pakistan Land Revenue Act (XVII of 1967), S. 42---Limitation 

Act (IX of 1908), Art. 120---Pre-emption suit---Sale---Proof---Muta-tion, attestation of---

Suit land was mutated in favour of two vendees separately but pre-emptor assailed a 

mutation allegedly entered in the name vendees jointly, attested on the same date when 

separate mutations were attested---Trial Court and Lower Appellate Court concurrently 



 

 

(461) 

 

decreed the suit and appeal in favour of pre-emptor---Validity---Both the courts below had 

rightly found that when valid mutations were entered in favour of separate vendees which 

were compared and even fees were paid, then there was no occasion to cancel those 

mutations and enter and sanction with regard to same property joint sale mutation on the 

same day and date---Such joint mutation was entered with the connivance of revenue staff as 

well as pre-emptor who had become beneficiary of disputed mutation---When both the 

courts declared that no sale had taken place through disputed mutation then suit could not 

have been decreed in favour of pre-emptor---Findings of both the courts below were 

contradictory one to that extent when at one side they found that no sale took place through 

disputed mutation and on the other side they had decreed the suit---View of both the courts 

was wrong as provisions of Art. 120 of Limitation Act, 1908, were not applicable and the 

case was covered under S. 30 of Punjab Pre-emption Act, 1913, wherein limitation had been 

given one year for filing of suit---High Court, in exercise of revisional jurisdiction, reversed 

findings recorded by both the courts below against vendees and suit filed by pre-emptor was 

dismissed---Revision was allowed in circum-stances. 

            Muhammad Nazeef Khan v. Gulbat Khan and others 2012 SCMR 235; Haji Abdul 

Ghafoor Khan through his L.Rs. v. Ghulam Sadiq through L.Rs. PLD 2007 SC 433; 

Ashfaque Ahmad and 8 others v. Nadeem Ahmad and 3 others PLD 2006 Lah. 643 and 

Abdul Rahim and others v. Muhammad Hayat and others 2004 SCMR 1723 rel. 

 (c) Transfer of Property Act (IV of 1882)--- 
----S. 54---"Sale"---Defined---Sale means payment of money and delivery of possession.  

            Malik Noor Muhammad Awan for Petitioners. 

            Allah Wasaya Malik for Respondent No.1. 

            Qazi Khurshid Alam for Respondent No.2. 

            Dates of hearing: 26th  and 27th June, 2012. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this single judgment, I intend to dispose of Civil 

Revisions No.1607 and 2548 of 2001 and R.S.A. No.67 of 2001 as all the three matters have 

been filed against the same judgments and decrees of both the courts below. 

2.         Through this civil revision the petitioners have challenged the judgment and decree 

dated 19-6-2001 passed by the learned Additional District Judge,  Bhakkar, whereby the 

appeals filed by the petitioners/appellants/plaintiff were dis-missed against the judgment and 

decree dated 17-3-1982 passed by the learned Civil Judge, Bhakkar, whereby the suit for 

pre-emption filed by respondent No.1 was decreed against the revision petitioners and 

partially decreed against appellant of R.S.A. No.67 of 2001. 

3.         Brief facts of the case are that the plaintiff Fateh Muhammad filed a suit on  2-9-

1974 to pre-empt the sale of land measuring 550 kanals and 7 marlas through Mutation 

No.4561 attested on 2-9-1973 in favour of defendants. The suit was contested by the 

defendants and written statements were filed separately. 

4.         Sharfa defendant narrated in his written statement that suit is wrong. He purchased 

204 kanals and 14 marlas out of the suit land through Mutation No.4539 and also stated that 

he is tenant over the suit land, therefore, suit is not maintainable against him. He has further 

narrated that through agreement dated 6-8-1973 for a consideration of Rs.10,000, he has 

purchased the property and Mutation No.4539 was entered and deceitfully with the 

connivance of the attorney of  the  seller and the employees of the revenue department, the 
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said mutation was  cancelled  on  2-9-1973  behind  the  back  of the defendant  purchaser  

and  fictitiously Mutation No.4561 was entered on 28-8-1973 and attested on 2-9-1973 and 

the plaintiff has not filed the suit against Mutation No.4539, therefore, the suit is not 

competent. 

5.         Sana Ullah defendant No.4 also filed written statement and contested the suit. 

Mulazim Hussain and Muhammad Sadiq defendants Nos.2 and 3 revision petitioners of 

Civil Revision No. 1607 of 2001 also filed their written statement wherein they have stated 

that they purchased 175 kanals and  2  marlas  on  28-8-1973 through Mutation No.4558 for 

consideration of Rs.10,000 and they have stated that the impugned mutation has been 

sanctioned with the connivance of plaintiff and the official of the revenue department on 2-

9-1973.They have also raised objection that the plaintiff has not impugned sale of Mutation 

No.4558, therefore the suit is not competent. Further that Mutation No.4558 has been 

wrongly cancelled behind the back of the defendants. Kamal defendant No.5 also filed 

written statement, as Kamal and Sanaullah are no more contestant in this litigation, 

therefore, their case need not be thoroughly discussed. 

6.         The learned trial court framed various issues and invited the parties to produce their 

respective evidence. The parties produced their respective evidence and the learned trial 

court decreed the suit to the extent of 360 kanals and 7 Marlas and exempted 190 kanals 

from the operation of the pre-emption declaring that it was in the tenancy of Sharfa, 

therefore, to the extent of 190 kanals suit was dismissed. Fateh Muhammad as well as Sharfa 

and Mulazim Hussain and Muhammad Sadiq filed their respective appeals. Vide 

consolidated judgments and the decrees the learned first appellate court dismissed all the 

appeals, hence these matters.  

7.         This Court on 1-3-2005 dismissed both the civil revisions as well as R.S.A. The 

judgment was assailed before the august Supreme Court of Pakistan through C.P.L.As. 

Nos.1618, 1756 and 1846-L of 2005 and vide order dated 9-3-2010 the august Supreme 

Court of Pakistan remanded the cases before this Court for fresh decision. 

8.         So far as Civil Revision No. 2548 of 2001 is concerned it is filed by the plaintiff 

against the judgment and decree whereby 190 kanals of land has been exempted from the 

decree in his favour, therefore, he has filed the said civil revision and on 19-2-2002 before 

this court, learned counsel for the plaintiff-petitioner stated that he only claims relief against 

Sharfa respondent No.1 in his civil revision  and  rest  of  the  respondents  are  pro forma 

respondents. Admittedly, no decree has been passed to the extent  of  sale 190 kanals  of  the  

suit-land  before  31-7-1986. Therefore, now no fresh decree can be passed in respect of 190 

kanals. Reliance is placed on Muhammad Ismail Khan and others v. Ghulam Haider and 

others PLD 1988 Lah. 691.  Resultantly, Civil Revision No.2548 of 2001 is not competent 

and the same is dismissed on this score. 

9.         Learned counsel for the petitioners in Civil Revision No.1607 of 2001 contends that 

the petitioners have purchased 175 kanals and 2 marlas and through Mutation No.4558 

which was entered on 28-8-1973 and Sharfa appellant claims to have purchased the property 

measuring 204 kanals and 14 Marlas through Mutation No.4539 entered on 6-8-1973. 

Learned counsel further add that both the courts below have held that the petitioners 

Mulazim Hussain and Muhammad Sadiq purchased property measuring 175 kanlas and 2 

Marlas through Mutation No.4558 and Sharaf appellant purchased 204 kanals and 14 Marlas 

through Mutation No.4539 and the trial court while recording findings on issue No.5-A 

observed as under:-- 
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"The entries of both Mutations Nos.4539 and 4558 are declared and held to have remained 

intact. The Mutation No.4561 (Exh.D-3) is simultaneously declared to be void to the extent 

it infringed the entries of Mutations Nos.4539 and 4559. Mutations Nos.4539 and 4558 will 

be taken up afresh for attestation by the concerned revenue officer in accordance with law, 

whereas Mutation No.4561 would be corrected and modified in accordance with the above 

mentioned findings." 

10.       The first appellate court while recording findings on issue No.5-A observed as 

under:-- 

"Mutations Nos.4539 and 4558 were pending attestation when the Patwari through duplicity, 

entered another Mutation bearing No.4561 wherein besides other land, even those fractions 

of land were also included which had earlier formed the subject-matter of Mutations 

Nos.4539 and 4558 upon a purported verification of rescission of the two alienations 

represented by the entries of those mutations. The source of purported verification, this is 

indeed intriguing to note was kept undisclosed. On the very day i.e. 2-9-1973 Mutation 

No.4561 was instantaneously sanctioned wherein the transactions originally indicated by the 

entries of Mutations Nos.4539 and 4558 were also assimilated in a different manner. The 

contrivance deployed for that matter was that all the defendants Nos.1 to 4 should be shown 

to have jointly purchased the existing suit land through an oral transaction. All the orders 

appearing on Mutations Nos.4539, 4558 and 4561 appear to be queerly silent as to how the 

purported recession of alienations borne by Mutations No.4539, 4558 and their revival 

through absorption into a single wider transaction should have simultaneously taken place. 

In these circumstances, it has rightly been held that a separate oral sale had occurred in 

favour of defendant No.1 respecting 204 kanals, 4 marlas mentioned in the entry of 

Mutation No.4539. Several alienations had been orally concluded in favour of the 

defendants Nos.2 to 3 witnessed by the entry of Mutation No.4558, in respect of 175 kanals 

2 marlas mentioned therein and that an individual transference had occurred in favour of the 

minor defendant No.4 enshrined by the entry of Mutation No.4262. This issue has also been 

rightly decided by the learned lower court. The findings on this issue of the learned lower 

court need not be changed". 

11.       In this view of the matter these findings on issue No.5-A recorded by both the courts 

below have not been challenged by the plaintiff before this Court, therefore the same have 

attained finality. Therefore, learned counsel states that when both the courts below declared 

that the sale was made  through  Mutation  No. 4558  in  favour of Mulazim Hussain and 

Muhammad  Sadiq which was entered on 28-8-1973 and in favour of Sharfa Mutation 

No.4539 which was entered on 6-8-1973 and filing of the suit on 2-9-1974 was clearly time-

barred. 

12.       Learned counsel for Sharfa appellant has also supported the arguments advanced by 

the learned counsel for the petitioner and stated that the sale in favour of Sharfa was through 

Mutation No.4539 which was entered on 6-8-1973 and both the courts below held that the 

sale was completed and formal attestation of mutation was to be made and as the courts 

below held that sale was not made through Mutation No.4561, therefore, stated that the suit 

was wrongly decreed against Sharfa to the extent of 14 kanals and 14 marlas. 

13.       On the other hand, learned counsel for the respondent-plaintiff states that Sharfa has 

admitted Mutation No.4561 to be correct and in the suit for permanent injunction copy of 

order dated 1-4-1975 has been produced as Exh.D-7. Learned counsel further states that 

there are concurrent findings of fact recorded by both the courts below therefore, the same 
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should not be interfered with by this Court while exercising jurisdiction under sections 100 

and 115 of the C.P.C. 

14.       I have heard the arguments of the learned counsel for the parties at length and have 

perused the record with their able assistance. 

15.       Learned counsel for the parties agree that the findings on issues Nos.3 5-A, 5-B and 

5-C are under issue before this Court in these matters. They have advanced the arguments on 

these issues. Though both the courts below have found that actual sale in favour of vendees 

Mulazim Hussain and Muhammad Sadiq took place through Mutation No.4558 and in 

favour of Sharfa through Mutation No.4539. Admittedly, these sales through these 

mutations have not been assailed in the suit in hand. Under section 4 of the Punjab Pre-

emption Act, 1913 a transaction of sale is pre-empted. Both the courts below have found that 

no sale took place through Mutation No.4561 attested on 2-9-1973 as according to the 

findings of both the courts below before entrance of Mutation No.4561 already two separate 

Mutations Nos.4558 and 4539 had already been entered with regard to the portions of the 

suit property in favour of various vendees and even another Mutation No.4262 in favour of 

Sana Ullah was in the field, therefore, clubbing the sale of land through Mutations 

Nos.4539, 4558 and 4562 with Kamal in Mutation No.4561 was not permissible. There are 

concurrent findings of fact recorded by both the courts below, as I have noted above there is 

no appeal or revision before this Court against these findings despite that as the matter is 

very delicate and interesting ,therefore, in the interest of justice ,I also dilate upon the 

matter. In accordance with subsection (3) of section 42 of the Land Revenue Act, 1967 the 

persons who acquired any right or interest in a holding is bound to report the matter to 

Patwari. I have noticed that in Mutation No.4558 Patwari has noted in Column No.14 of the 

Mutation form as under:-- 

In Mutation No.4539, it is mentioned as under:-- 

16.       The fee of Mutation No.4558 was paid according to entry of Column No.13 through  

Receipt  No. 50 dated 2-9-1973  and fees of Mutation No. 4539  according  to  Column  No. 

13  was  paid  through  Receipt No.51 dated 2-9-1973. Girdawar compared Mutation 

No.4558 with the record on 29-8-1973, whereas Mutation No.4539 was compared by the 

Girdawar on 24-8-1973. Both these mutations have already been cancelled by the Revenue 

Officer due to cancellation of the agreement. This order is dated 2-9-1973. I have noticed 

that the entries of Mutation No.4561 in Column No.14 dated 28-8-1973 are as under:-- 

17.       Girdawar compared this mutation with the record on 29-8-1973. According to the 

entries of Column No.13 fee of this mutation was paid through Receipt No.54 dated 2-9-

1973. It is clear that Mutations Nos.4539 and 4558 were validly entered according to dates 

mentioned above. Therefore, fees were paid prior in time as receipt number shows from 

impugned Mutation No.4561. When valid mutations were entered and even the land 

purchased by each of the vendees has no variation in the mutation separately entered in their 

names and in the impugned joint mutation, therefore, learned courts below rightly held that 

when valid mutations were entered in favour of the separate  vendees which were admittedly 

compared and even fees were paid then there was no occasion to cancel those mutations and 

enter and sanction with regard to the same property joint sale mutation on the same day and 

date. It was with the connivance of the revenue staff as well as the plaintiff who became 

beneficiary of impugned Mutation No.4561. As I have noticed that Mutation No.4558 was 

got entered by the vendee. As I have also  noted that according to subsection (3) of section 

42 of the Land Revenue Act, the matter has to be reported by the person who has acquired 
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the right and admittedly according to entry of Column No.14 of impugned mutation wherein 

Sharfa etc. have been written the vendees and Mulazim Hussain and Muhammad Sadiq 

cannot be said that they have reported the matter of entry of impugned mutation. When both 

the courts below have declared that no sale took place through Mutation No.4561 then I am 

astonished how they decreed the suit in favour of the plaintiff. Their findings are 

contradictory one to that extent when at the one side they found that no sale took place 

through the impugned mutation and on the other hand they are decreeing the suit and the 

view taken by the courts below that Article 120 of the Limitation Act is applicable, is not 

sustainable under the law. This case is covered under section 30 of the Punjab Pre-emption 

Act, 1913 wherein limitation has been given one year for filing the suit. In this behalf light 

can be taken from the pronouncement of August Supreme Court of Pakistan reported as 

Muhammad Nazeef Khan v.  Gulbat Khan and others (2012 SCMR 235), wherein august 

Supreme Court of Pakistan held that completion of sale of immovable property is not 

dependent upon attestation of its mutation. Sale have been completed earlier and attestation 

of its mutation would merely be its manifestation. In case reported as Haji Abdul Ghafoor 

Khan through his LRs v. Ghulam Sadiq through His L.Rs. PLD 2007 SC 433, wherein it is 

held assumption that there cannot be sale without a registered sale-deed or a sanctioned 

mutation has no merit because a sale-deed or sale mutation only records a concluded sale 

transaction. Even otherwise when mutations were entered on the statement of the attorney of 

the vendor and the vendee and presented before the revenue officer for attestation of the 

same, the mutation entered previous in time with regard to the property were cancelled on 2-

9-1973 on the ground that the agreement has been cancelled between the parties and at the 

same time with respect to the same property absolutely same transaction a joint mutation 

which is impugned in the suit has been shown to have been attested on the same Jalsa-aam 

which shows the contradiction and mala fide on the part of the revenue officer attesting the 

impugned mutation, therefore, in the light of the law declared by this Court reported as 

Ashfaque Ahmad and 8 others v. Nadeem Ahmad  and 3 others (PLD 2006 Lahore 643), the 

Division Bench of this Court held that when price was paid and power of attorney was 

executed the unilateral cancellation of that power of attorney is not permissible. In this case 

even there is no mention in the order with regard to Mutations Nos.4558 and 4539 that who 

reported the matter about the cancellation of the agreement between the parties and further 

the august Supreme Court of Pakistan declared in case titled Abdul Rahim and others v. 

Muhammad Hayat and others  (2004 SCMR 1723) as under:-- 

"Mutation entry including the Jamabandi does not confer proprietary rights except raising 

rebuttal presumption in favour of their correctness and in case there was no rebuttal of such 

entries but same were on the other hand supported by other evidence, person in whose 

favour such entries were made, could rely upon them." 

18.       In the above circumstances, I am clear in my mind that actually sale was manifested 

through Mutation No.4558 in favour of Mulazim Hussain and Muhammad Sadiq and 

through Mutation No.4539 in favour of Sharfa. These mutations are declared to have been 

attested on 2-9-1973 and Mutation No.4561 to this extent is nullity in the eyes of law for the 

purposes of this pre-emption suit. As I have noticed that event of oral sale has been entered 

in Column No.14 of the respective mutation on the respective dates. Sale means payment of 

money and delivery of possession. At least at the time of entrance of mutation the delivery 

of possession and receipt of money has been admitted and certainly it was to be reiterated at 

the time of sanction of mutation and admittedly on 2-9-1973 attorney of the vendor and 
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vendee appeared before the revenue officer to certify the receipt of money and delivery of 

possession already taken place but as discussed above the revenue officer dishonestly did 

not record the version of the parties in their respective mutations earlier separately entered 

but in Mutation No.4561 the same has been recorded as the courts below have held that 

Mutation No.4561 is fictitious one against the rights of vendees of Mutations Nos.4539 and 

4558. Actually, Mutations Nos.4539 and 4558 were to be attested, therefore, under these 

mutations the possession was delivered to the vendees and even the plaintiff has stated in 

Para No.5 of his plaint that he has asked the defendants to take the money and hand over the 

possession of the suit property, meaning thereby that he also did not deny their possession in 

the suit property and admittedly Sharfa got entered mutation on 6-8-1973, therefore, he is in 

possession since 6-8-1973 and Mulazim Hussain and Muhammad Sadiq are in possession 

since 28-8-1973 and filing of suit on 2-9-1974 was certainly over one year from taking the 

possession of the suit land under the sale. Therefore in accordance with section 30 of the 

Punjab Pre-emption Act, 1913 the suit was filed after prescribed limitation of one year. 

            In the light of what has been discussed above, the findings recorded by both the 

courts below against the vendees on issues Nos.3, 5-A, 5-B, and 5-C are reversed. 

Resultantly, Civil Revision No.1607 of 2001 and R.S.A. No.67 of 2001 are allowed and suit 

filed by the plaintiff-respondent stands dismissed to their extent. There is no order as to 

costs. 

MH/S-98/L                                                                                          Order accordingly. 
 

2013 Y L R 341 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL RAZZAQ and 4 others---Appellants 

Versus 

Mst. MEHR KHATOON---Respondent 
  
R.S.A. No.21 of 2004, heard on 22nd October, 2012. 

 Punjab Pre-emption Act (IX of 1991)--- 
----Ss. 13 &  5---Talb-e-Muwathibat/ "Jumping demand"---Proof of---Suit for possession 

through pre-emption was decreed concurrently---Contention of defendant was that there was 

no mention of date, time and place of knowledge of impugned sale in the plaint---Validity---

Plaintiff must plead jumping demand in the plaint as well as mention the same in the notice 

and prove the same through evidence---Point of time of knowledge was necessary to prove 

Talb-e-Muwathibat---In the present case, it was not on the surface as to when and where 

plaintiff came to know about the impugned sale and therefore he could not prove the 

jumping demand---Plaintiff could not state that his right had not been extinguished in 

accordance with S. 13 of the Punjab Pre-emption Act, 1991 when he did not give any date of 

knowledge in either the plaint or notice---Findings of courts below were wrong---High 

Court set aside concurrent findings of courts below---Revision was allowed, in 

circumstances. 

            Mian Pir Muhammad and another v. Faqir Muhammad and others PLD 2007 SC 302 

and Haq Nawaz v. Muhammad Kabir 2009 SCMR 630 ref. 

            Pakistan through General Manager, P.W.R. Lahore v. Mrs. A.V. Issacs PLD 1970 

SC 415 and Vokkarat Pakistan Ltd. Karachi v. Interavia Pakistan Ltd. Karachi 2001 SCMR 

671 distinguished.             



 

 

(467) 

 

Malik Ismail  Ahmad Langrial for Appellants. 

Mian Shams-ul-Haq Ansari for Respondent. 

Date of hearing: 22nd October, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal, appellants have challenged the judgment 

and decree dated 16-3-2004 passed by learned Addl. District Judge, Muzaffargarh, whereby 

the appeal filed by the appellants was dismissed and the judgment and decree dated 11-10-

2001 passed by learned Civil Judge, Alipur, whereby, the suit for possession through pre-

emption filed by the respondent-plaintiff was decreed. 

2.         Briefly, the facts of this case are that the respondent-plaintiff pre-empted the sale of 

land in favour of Abdul Razzaq (appellant No.1) fully described in the head note of plaint 

through Mutation No.298 attested on 31-12-1994. 

            The written statement was filed and suit was contested. Out of the divergent 

pleadings of parties, learned trial Court framed issues and invited the parties to produce their 

respective evidence. Both the parties produced oral as well as documentary evidence in 

support of their versions. After the close of trial, vide judgment and decree dated 11-10-

2001 the suit was decreed by the trial Court. An appeal was filed by the defendants-

appellants before the first appellate Court, which was dismissed vide judgment and decree 

dated 16-3-2004. Hence, this second appeal. 

3.         Learned counsel for the appellants-defendants at the very outset states that there is no 

mention of date, time and place of knowledge of impugned sale in the plaint and also there 

is no mention of witnesses of Talb-e-Muwathibat; that there is no mention of date, time and 

place of knowledge of sale in the alleged notice of Talb-e-Ishhad (Exh.P-1). Learned 

counsel while relying upon "PLD  2007 Supreme Court 302 (Mian Pir Muhammad and 

another v. Faqir Muhammad, and others) and 2009 SCMR 630 (Haq Nawaz v. Muhammad 

Kabir)" argues that the judgments and decrees passed by the courts below being contrary to 

law be set aside. 

4.         On the other hand, learned counsel for the respondent-plaintiff while relying upon 

"PLD 1970 Supreme Court 415 (Pakistan through General Manager, P.W.R.  Lahore v. Mrs. 

A.V. Issacs)" states that rights of the parties to the suit must be adjudicated on the basis of 

law prevailing at date of suit and he has further relied upon  2001 SCMR 671 (Vokkart 

Pakistan Ltd. Karachi v. Interavia Pakistan Limited, Karachi)". 

5.         I have heard the learned counsel for the parties at full length and also gone through 

the record with their able assistance as well as case-law cited by them. 

6.         It is not denied by either of the party that the jumping demand is a pre-requisite for 

filing a suit for pre-emption under the Punjab Pre-emption Act, 1991. For determination of 

jumping demand, it is prerequisite that plaintiff must plead the jumping demand in the 

plaint, mention in the notice and prove the same through the evidence. For proving the 

jumping demand the point of time of knowledge is necessary. If it is not on the surface that 

when and where the plaintiff came to know about the sale, the plaintiff cannot prove the 

jumping demand. First of all, he is to prove the place where he was present, the time and 

date of knowledge of sale and then he can prove the jumping demand. The case-law referred 

to by learned counsel for the respondent-plaintiff that a lis is to be decided on the basis of 

law at the time of decision of lis, is concerned. I fully agree with the learned counsel but the 

interpretation advanced by him that at the time of filing of suit the case-law cited by learned 
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counsel for the appellants-defendants vas not in the field, I am afraid was that this 

interpretation of law is not correct. As this Court and the august Supreme Court have 

interpreted the pre-emption law and not created any new law. The interpretation of law is 

ever applicable from the time of legislation of law. As I have discussed above, for proving a 

jumping demand the point of time of knowledge of sale is necessary and for issuance of a 

notice of Talb-e-Ishhad within two weeks can be proved if there is date of knowledge. If 

there is no date of knowledge in the notice or in the plaint, how the plaintiff can state that his 

right has not been extinguished in accordance with section 13 of the Punjab Pre-emption 

Act, 1991 when he has not mentioned the date of knowledge. In this view of the matter, the 

judgments and decrees passed by the courts below are in clear violation of basic law of pre-

emption. The case-law referred to by learned counsel for the appellants-defendants is fully 

applicable to the facts of this case. 

7.         For the foregoing reasons, this appeal is allowed. The impugned judgments and  

decrees  passed  by  the  courts  below  are  set  aside.  Resultantly,  the  suit  filed  by the 

respondent-plaintiff shall stand dismissed. 

KMZ/A-170/L                                                                                     Revision allowed. 

 

2013 Y L R 508 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD ZAFAR and others---Appellant 

Versus 

Raja GHULAM ALI BHATTI---Respondent 
 

R.S.A. No.6 of 2007/BWP, decided on 11th January, 2012. 

 (a) Suit for damages--- 
----Vehicle purchased by plaintiff from defendant was later on seized by Customs authorities 

due to non-payment of customs duty---Plaintiff's claim for damages and expenditure 

incurred on getting back such vehicle---Proof---Plaintiff was bound to plead in plaint 

specifically detail of such expenditure with assertion that defendant had given him a 

defective vehicle and lead evidence to prove the same---No such specific pleadings and 

evidence was available on record---Suit was dismissed in circumstances.  

            Federation of Pakistan v. Public at large 1988 SCMR 2041 ref. 

 (b) Pleadings--- 
----Pleadings without proof---Effect. 

            Pleadings cannot be given weight of evidence till the time pleadings are not 

substantiated through evidence. Pleadings are worthless without evidence, if not admitted by 

the other party.  

            Ch. Naseer Ahmad for Appellants. 

            Ijaz Ahmad Ansari for Respondent. 

            Date of hearing: 11th January, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this R.S.A. the judgment and decree dated 20-2-2007 

passed by the learned Additional District Judge, Bahawalnagar has been challenged whereby 
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the appeal filed by the appellants was dismissed against the judgment  and  decree  dated  

17-2-2005 whereby suit filed by the respondent-plaintiff was partially decreed. 

2.         In this case pre-admission notice was issued on 9-4-2007. Today, with the 

concurrence of the learned counsel for the parties, the case is being decided as pacca case, as 

the appellants have annexed with this R.S.A. all certified copies of record of the trial Court 

as well as of the first appellate court, therefore, this appeal is being decided on the basis of 

record available in the shape of certified copies, therefore, there is no need to call for the 

record of the courts below. 

3.         Brief facts of the case are that the respondent-plaintiff filed a suit for recovery of 

Rs.8,00,000 detail whereof has been given in the head note of the plaint. The plaintiff-

respondent stated that he purchased a Hiace Wagon Model-1982 fully described in the head 

note of the plaint from defendant No.2 on 2-8-2001 for consideration of Rs.4,15,000. The 

same was got transferred in the name of the plaintiff-respondent on 7-5-2003. The said 

vehicle was seized by the Customs Department on 30-6-2003 on the basis that it is a 

smuggled one. The matter was pursued before the Customs Department but ultimately, the 

plaintiff filed the instant suit for recovery of Rs.8, 00,000 wherein price of vehicle 

Rs.4,15,000, maintenance of the vehicle Rs.1,50,000 , expenditures incurred for pursuing the 

litigation with regard to the vehicle in the Customs Department as well as in the High Court 

Rs.1,35,000 and Rs.1,00,000 for defamation have been claimed. The suit for the plaintiff 

was decreed to the extent of Rs.6,50,000 and his claim of Rs.1,50,000 for the alleged 

expenditure incurred upon the maintenance of the vehicle was refused. The appeal was filed 

before the first appellate court but the same was dismissed, hence this R.S.A. 

4.         Learned counsel for the appellants states that the plaintiff-respondent used the 

vehicle for commercial object for more than two years after purchasing from the appellants. 

Further states that both the courts below have ignored Exh.D-1, the certificate with regard to 

the latest payment of the excise duties as well as customs duties of the impugned vehicle. 

Learned counsel states that there is absolutely no iota of evidence with regard to the 

damages on the file. Further that even the plaintiff has not provided the actual detail of the 

expenditures incurred by the plaintiff-respondent, therefore, states that to this extent decree 

granted by both the courts below is against the law. Even he has challenged that the plaintiff 

has nowhere stated that the vehicle was not customs paid and intentionally sold to the 

plaintiff. Learned counsel states that the case of the plaintiff before the Customs Department 

was that it is customs paid vehicle and there is absolutely no defect in the vehicle, therefore, 

states that the suit filed by the respondent-plaintiff was not maintainable. 

5.         On the other hand, learned counsel for the respondent-plaintiff states that one of the 

appellant-defendant was associated with the plaintiff-respondent in the proceedings before 

the Customs Department. Learned counsel states that with regard to the mental torture and 

expenditure no specific pleading and evidence are available, then rule of thumb be applied. 

Learned counsel further states that in the light of judgment of the august Supreme Court of 

Pakistan (Shariat Appellate Bench) titled Federation of Pakistan  v.  Public-at-large (1988 

SCMR 2041), contends that the appellants were bound under the law to inform the buyer 

about the defects of the vehicle at the time of contract in the light of amended section 16 of 

the Sale of Goods Act, 1930 which is made applicable w.e.f. 15-2-1989 through this 

judgment. 

6.         I have heard the arguments advanced by the learned counsel for the parties and have 

examined the material available on record. 
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7.         It is clear that the alleged defect of non-payment of customs on the impugned vehicle 

was not in the knowledge of the defendants-appellants, as throughout the proceedings before 

the Customs Department and before this court in shape of writ petition, one of the 

defendants associated the plaintiff and even the case of the plaintiff is not that the defendants 

have defrauded him and plaintiff even did not assert that it was actually defective vehicle 

which has been pointed out by the Customs Department. The findings recorded by the 

Additional Collector in his  order  dated  23-10-2003 in para No.5 are as under:-- 

"In the light of all the facts, that have been narrated above, it was alleged that the accused 

had by his mala fide intention, manipulated the vehicle with the connivance of the smugglers 

and is smuggled one, non-customs duty paid having   shelters and cover of registered 

number. Thus the Toyota Hiace Wagon, bearing Registration No.MHA-3265 having Chassis 

No.LH30v-3863368 (as per Registration Book) Chassis No. (physically) LH30v-3863368, 

cut and welded iron tukri exhibiting the physical chassis number as endorsed above, the 

tukri affixed by re-welding in the place of chassis number inside kupah is a smuggled 

vehicle and has been given the shelter and cover of registered documents."  

The appellants have purchased this vehicle from one Muhammad Afzal son of Muhammad 

Ashraf to whom they have also given another vehicle owned by them Datsun Pick-up Model 

1985. Further through Exh.D-1 it is clear that there was no defect in the vehicle. Further it 

was a customs paid vehicle according to the certificate Exh.D-1. In this view of the matter it 

is clear that even if there was any defect in the vehicle, it was not in the knowledge of the 

parties. It is also a fact that the vehicle was seized by the Custom Department and was 

auctioned therefore, the decree to the extent of Rs.4,15,000 is unexceptionable. 

8.         For proving expenditure etc., the plaintiff was required to specifically plead the 

detail of the expenditure and to lead specific evidence with regard to the expenditure 

incurred by the plaintiff. I have noticed that no such specific pleading and evidence are 

available on the record. Further for grant of damages it was incumbent upon the plaintiff to 

plead in the plaint that defendants have intentionally given him the defective vehicle and 

further he was bound to prove specific damages in accordance with the law applicable on the 

subject. It is also well-settled now that pleadings cannot be given weight of evidence, till the 

time pleadings are not substantiated through evidence, the pleadings are worthless without 

evidence if not admitted by the other party. The plaintiff has failed to specifically plead and 

lead evidence with regard to the damages claimed by him. In this view of the matter the 

findings of both the courts below with regard to damages and expenditures claimed by the 

plaintiff are contrary to law and same are set aside. The result would be that this appeal is 

partially accepted and findings of two courts below to the extent of grant of expenditure etc. 

amounting to Rs.1,35,000 and damages Rs.1,00,000 are set aside. The decree to the extent of 

Rs.4,15,000 is maintained.  

 

SAK/M-216/L                                                                         Appeal partially accepted.  
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2013 Y L R 512 

[Lahore] 

Before Amin-ud-Din Khan, J 

TAUQEER AHMED and another---Petitioners 

Versus 

MUHAMMAD ZAMAN---Respondent 
  

Civil Revision No.392 of 2012, heard on 24th May, 2012. 

Specific Relief Act (I of 1877)--- 
----S. 9---Suit for possession of immovable property was dismissed---Contention of the 

plaintiffs was that the Trial Court misread evidence produced by them---Validity---Trial 

Court had ignored the voluminous evidence produced by the plaintiffs and it was not denied 

by the defendants that the plaintiff was the owner of the suit property---Witness who made 

statement with regard to taking of the illegal possession by the defendant had not been 

specifically cross-examined on the said point by the defendant, and therefore, such portion 

of the witness would be presumed to be admitted by the defendant under law---Plaintiffs had 

proved their case and the findings of the Trial Court were a result of misreading and non-

reading of evidence---High Court set aside decree of Trial Court and decreed the suit of the 

plaintiffs---Revision was allowed, in circumstances. 

            Qadeer Ahmed Warraich for Petitioners. 

            Ch. Aamir Rehman for Respondent. 

            Date of hearing: 24th May, 2012. 

 

 JUDGMENT 
AMIN-UD-DIN KHAN, J.---This civil revision has been filed against the judgment and 

decree dated 19-1-2012 passed by the learned Civil Judge, Mandi Bahauddin, whereby the 

suit filed by the petitioner under section 9 of the Specific Relief Act, 1877 has been 

dismissed. 

2.         Brief facts of the case are that on 29-9-2008 petitioner No.1 filed a suit for 

restoration of possession under section 9 of the Special Relief Act, 1877, wherein it is stated 

that suit property which is consisting upon 17 shops, two rooms and one house measuring 3 

kanals and 5 marlas fully described in para No.1 of the plaint is owned and was in 

possession of the plaintiffs. Petitioner No.2 was initially made party as defendant No.2 but 

vide order dated 5-3-2009, he was  transposed  as plaintiff No.2. It was  stated  that  on  17-

9-2008 at about Maghribvela defendant with the assistance of other people who were armed 

with deadly weapons forcibly took the possession of the suit property and they are in illegal 

possession of the same. The defendant appeared and filed written statement. He stated that 

he is in possession as share holder of the suit property since 1994-1995 and stated that suit is 

not proceedable and is time-barred. The issues were framed. Both the parties produced their  

respective  evidence.  The  learned  trial Court vide judgment and decree dated 19-1-2012 

dismissed the suit, hence this civil revision. 

3.         Learned counsel for the petitioners states that the learned trial Court misread the 

evidence produced by the plaintiffs-petitioners and states that even the clear cut suggestions 

made by the learned counsel for the defendant to P.W.1 have been ignored, wherein it was 

suggested that the suit-land was originally in the ownership of the defendant, who sold the 

same. Learned counsel further states that the evidence produced by the plaintiffs-petitioners 



 

 

(472) 

 

has been misinterpreted and the voluminous documentary evidence has been ignored by the 

learned trial Court and without any lawful justification has given weight to the statements of 

DW.1 and DW.2. Learned counsel states that even Exh.P-2 the sale-deed has been produced 

through which the defendant sold the suit property in favour of National Industrial Finance 

Corporation and it was clearly stated in the sale-deed that this property has been specifically 

sold and possession has been delivered to the said Finance Corporation and learned counsel 

states that it is not denied that this property was auctioned and sale-deed was executed in 

favour of auction-purchaser which was duly registered, copy of which has been produced as 

Exh.P-1 and further that the auction purchaser sold the property to Kausar Hayat and from 

Kausar Hayat this property was purchased by the petitioners for an amount of 

Rs.1,50,00,000. Learned counsel states that the electricity bills of the meter installed on the 

suit property have been produced and copies of the judgment and memo of costs passed in 

application under section 12(2), C.P.C. moved by the petitioners which was allowed, have 

been produced as Exh.P-7 and Exh.P-7/1. Further the Revenue Record is also in favour of 

petitioners and even the Khasra-girdawari is also in support of the version of the petitioners. 

Further that the receipt of payment of rent has been produced as Exh.P-12.Learned counsel 

further states that the documentary evidence produced by the defendant is absolutely not 

helpful to the respondent-defendant. He on technicalities tried to knock out the petitioners 

and the learned trial Court fell in error while dismissing the suit. 

4.         On the other hand, learned counsel for the respondent states that the story is not 

correct and best evidence has not been produced, therefore, states that the judgment and 

decree passed by the learned trial Court is in accordance with law and cannot be interfered 

by this Court while exercising revisional jurisdiction under section 115, C.P.C. 

5.         I have heard the arguments of the learned counsel for the parties and have perused 

the record with their able assistance. 

6.         I have noticed that the case built by the defendant is absolutely on technical basis but 

the learned trial Court has ignored the voluminous evidence produced by the plaintiffs-

petitioners. There is clear-cut evidence available on the file to decide issue No.1 in favour of 

the plaintiffs. It is not denied by the defendant that he was owner of the suit property but he 

sold the same through Exh.P-2 in favour of  National Industrial Finance Corporation 

through registered sale-deed dated 26-2-1989  (                          ) and it is also not denied 

that the same property was auctioned in favour of Wali Rehman etc. and the sale-deed was 

executed in their favour by the National Industrial Finance Corporation. It is also not denied 

that the suit property was sold in favour of the Kausar Hayat and Kausar Hayat further sold 

out in favour of the plaintiffs-petitioners. Further the ex parte decree in his favour on the 

basis of which the defendant wants to defend this suit, is no more in the field and application 

under section 12(2), C.P.C. filed by the petitioners was accepted by the learned District 

Judge and ex parte decree has been set aside and the suit has been restored and further 

against the acceptance of application under section 12(2), C.P.C. the Revision Petition 

No.1798 of 2011 filed by the defendant-respondent has been dismissed by this Court today. 

7.         The defence advanced in the written statement by the defendant is very important. In 

reply to para. No.1, he states that he is in possession since 1994-1995 and in reply to 

paragraph No.2 he states that the plaintiff and defendant No.2 never remained in peaceful 

and lawful possession, in this way their possession has not been denied specifically, this 

reply is evasive denial, needless to state that evasive denial amounts to admission when 

admittedly through sale-deed Exh.P-2 defendant sold out the suit plot and parted with the 
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possession, after purchase National Industrial Finance Corporation auctioned the suit 

property, how the defendant, under which capacity again got possession of the constructed 

suit plot, this fact is missing. Further I have noticed that the statement of P.W.1 made with 

regard to taking illegal possession by the defendant of the suit property on 17-9-2008 has not 

been specifically cross-examined on this point by the learned counsel for the defendant, 

therefore, this portion of statement of P.W.1 will be presumed to be admitted by the 

defendant under the law. The statement of DW.1 Muhammad Zaman that after selling the 

property he has not transferred the possession of the suit property is also in contradiction 

with his written statement as he is claiming possession since 1994-1995, whereas he sold the 

suit property through registered sale-deed in the year 1989. The oral evidence has no value 

against the documentary evidence which sale-deed is also executed by the defendant himself 

and further this contradiction that he has not parted with the possession and then he claimed 

possession in the written statement in the year 1994-1995 clearly shows that he is telling lie 

and further this contradiction goes against him. 

8.         I have noticed that the findings recorded by the learned trial Court are based on 

presumption as it is clearly stated by the plaintiffs that defendant party is very influential and 

some Federal Minister is also involved in the matter and supporting the respondent and 

further that the police was helpless in this matter because of the influence of the defendant. 

When the police has not registered the case on the complaint of the petitioners, they rushed 

to the civil court for redressal of their grievance and if civil court is reluctant to decide the 

case on merits, likewise the police refused to register the case under the law, it amounts to 

refusal of justice to the aggrieved party. In this view of the matter, I am clear in my mind 

that the plaintiffs-petitioners proved their case and the findings recorded by the learned trial 

Court are result of misreading and non-reading as well as ignoring the documentary 

evidence produced by the petitioners-plaintiffs. 

            In the light of what has been discussed above, this civil revision is allowed. 

Consequently, I set aside the judgment ad decree passed by the trial Court and suit of the 

plaintiffs-petitioners stands decree in their favour. 

KMZ/T-19/L                                                                                       Petition allowed. 

 

2013 Y L R 756 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD SIDDIQUE---Petitioner 

Versus 

MEMBER, BOARD OF REVENUE and others---Respondents 
 

Civil Revision No.564-D of 2000/BWP, decided on 5th July, 2011. 

 (a) Colonization of Government Lands (Punjab) Act (V of 1912)--- 
----Ss.19 & 36---Suit for declaration of claiming proprietary rights in suit land on the ground 

that the plaintiffs had been in continuous possession of the same and had cultivated said 

land---Suit was decreed by Trial Court but was on appeal, dismissed by the Appellate Court-

--Validity---Tenant was already in possession of the land for 30 years, regularly paying 

instalments, developing the same, the Department accepting instalments from said tenant 

and even after passing of order of resumption of tenancy and paying up major portion of the 

price of land---Deprivation of land in question, in circumstances, would be a great hardship 
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to the tenant; and plaintiffs were entitled not be subject to such deprivation---Order of 

Appellate Court was set aside and suit of the plaintiffs was decreed.  

            Abdul Ghafoor v. Member (Colonies) Board of Revenue West Pakistan, Lahore and 

others PLD 1976 BJ 32 rel. 

 (b) Colonization of Government Lands (Punjab) Act (V of 1912)--- 
----S.36---Bar on jurisdiction of the civil court---Scope---If matter under challenge before 

the civil court had been passed with jurisdiction and in accordance with the statute; then the 

civil court had no jurisdiction; however, if the order impugned before the civil court had 

been passed without jurisdiction, in such a case, the civil court had jurisdiction to entertain 

suit against such action/order---Order passed by Revenue Officials, in the present case, was 

without jurisdiction, and therefore, the civil court rightly exercised jurisdiction---Civil court, 

even otherwise, was a court of ultimate and plenary jurisdiction. 

            Raja Muhammad Sohail Iftikhar and Asif Mahmood Pirzada for Petitioners. 

            Naveed Khalil Chaudhary, A.A.-G. and M.A. Rashid Chaudhary for Respondents. 

            Date of hearing: 5th July, 2011. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners have challenged the 

judgment and decree passed  by  the  first  appellate  court  dated  7-11-2000 whereby appeal 

filed by the Board of Revenue etc. was allowed and the judgment and decree dated 22-2-

1999 passed by the learned Civil Judge was set aside. 

2.         Brief facts of the case are that the petitioners filed a declaratory suit praying therein 

that they are entitled for the allotment of proprietary rights on the basis that they are in 

possession of the suit-land for more than 30 years. They made the land cultivatable and they 

are in continuous possession of the suit-land. They further paved that through Exh.P-1 they 

have also paid the rent of the suit as well as the fine assessed by the Revenue hierarchy. 

Further that on the basis of order passed in Writ Petition No.3417 of 1997 dated 17-7-1997 

they are entitled to the proprietary rights. 

3.         Learned counsel for the petitioners states that the respondents have received rent 

from each petitioner and each petitioner paid Rs.50,000 rent ,therefore, they become the 

lessee under the law and they were entitled to the allotment of the land under temporary 

cultivation scheme vide Notification No.3215-79/3973-C-II. dated 3-11-1979. They are 

landless and there is no hurdle in giving proprietary rights to the petitioners. He has 

supported the judgment passed by the learned trial Court and has attacked that without valid 

reasons the learned first appellate court reversed the findings of the learned trial Court. 

4.         On  the  other  hand,  learned  A.A.-G. has objected that the suit was not competent 

under the bar contained under section 36 of the Colonization of Government Lands Act, 

1912. 

5.         Heard. Record perused. 

6.         The possession of the petitioners over the suit-land for more than 30 years has not 

been denied by the defendants/ respondents. It is not denied that they have paid the rent in 

accordance with the assessment made by the Revenue Authority. It is also not denied that 

there are recommendations for transfer of land in favour of the petitioners. Further that 

through letters issued by Secretary (Colonies)  Board  of  Revenue,  Punjab  Mark A and the 

Deputy Secretary (Colonies) Board of Revenue Punjab Mark-B, the case of the 

petitioners/plaintiffs has been recommended for giving them rights under temporary 
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cultivation scheme. Paras Nos.2 and 3 of letter issued by the Secretary (Colonies) Board  of 

Revenue, Punjab dated 3-8-1988 are re-produced as under:-- 

 (2)        Please find enclosed a copy of application dated 22-7-1987 along with a list of 100 

persons duly attested from Mr. Muhammad Siddique son of Badar Din resident of Chak 

No.30/DNB Tehsil and District Bahawalpur. 

 (3)        Your report under reference has been considered. The Govt. of Punjab has been 

pleased to decide that the aforesaid occupants of the State agricultural land situated in Chak 

No.30/DNB should be charged tawan for each harvest during  past  16/17  years  and  allow  

them  to  compete  with  others @  12-1/2 acres per family for lease on temporary cultivation 

contained in Punjab Government Colonies Department Circular Memorandum No.7402-

87/7033-CLI dated 11-10-1987 read with instructions contained in Memorandum No.8837-

79/325-CLI dated 11-2-1984. 

7.         I have noticed that the judgment and decree passed by the learned trial Court are 

well-reasoned and are based on the evidence available on the record, whereas the learned 

appellate court without any legal justification set aside the findings of the learned trial Court. 

In the light of judgment of this court reported as Abdul Ghafoor v. Member (Colonies) 

Board of Revenue West Pakistan, Lahore and others (PLD 1976 B.J 32),  "tenant already in 

possession for 26 years, regularly paying instalments, developing land, department accepting 

instalments from tenant even after passing of order of resumption of tenancy. Petitioner 

paying up major portion of price of land and a petty tenant, Deprivation of land in question 

in circumstances a great hardship to tenant". 

8.         The law laid down through the above referred case is fully applicable to the case of 

the petitioners; therefore, the petitioners are also entitled to the same treatment. 

9.         So far as the objections of learned A.A.-G. with regard to section 36 of Colonization 

of Government Lands Act, 1912 is concerned, now it is settled law that if the action under 

challenge before the Civil Court has been passed with jurisdiction in accordance with the 

statute the barring clause exist wherein, then Civil Court has no jurisdiction and if the 

order/action impugned before the Civil Court has been passed without jurisdiction then Civil 

Court has jurisdiction to entertain suit against that action/order. The order passed by 

Revenue officials refusing the rights of plaintiffs/petitioners is  without jurisdiction, 

therefore, Civil Court rightly exercised jurisdiction. Even otherwise  Civil  Court  is  a  court  

of  ultimate jurisdiction and having plenary jurisdiction. 

            In the light of what has been discussed above, this civil revision is allowed and I set 

aside the judgment  passed  by  the  learned  appellate  court  dated  7-11-2000  and  restore  

the  judgment of the learned trial Court dated 22-2-1999. 

KMZ/M-171/L                                                                                    Petition accepted. 
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2013 Y L R 770 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD SHAFI-UR-REHMAN and others---Petitioners 

Versus 

RUSTAM KHAN and others---Respondents 
 

Civil Revision No.588 of 2001/BWP, heard on 9th January, 2012. 

Civil Procedure Code (V of 1908)--- 
----O.XLI, R.20---Appeal---Suit for declaration was decreed---Application for impleading 

co-defendants in the suit as respondents in the appeal was allowed by the Appellate Court---

Contention of the plaintiff was that order of Appellate Court allowing the 

applicants/defendants to implead the omitted parties as respondents was without 

jurisdiction---Validity---Appeal against decree of Trial Court was filed by some of the 

defendants to the suit and the omitted persons were co-defendants in the said suit---No legal 

bar existed in allowing the application to implead such persons in the appeal as respondents-

--No jurisdictional defect in the order of the Appellate Court---Revision was dismissed. 

            Province of Punjab through Collector Bahawalpur, District, Bahawalpur and others 

v. Col. Abdul Majeed and others  1997 SCMR 1692 rel. 

            Sheikh Najam Ali for Petitioners. 

            Sardar Muhammad Hussain Khan and Mrs. Samina Qureshi for Respondents. 

            Date of hearing: 9th January, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the order dated 13-6-2001 passed 

by the Additional District Judge Rahimyarkhan whereby during pendency of appeal an 

application of the appellants for adding the names of the parties, which were not impleaded 

as respondents in the original appeal, was accepted. 

2.         The brief facts of the case are that the petitioners filed a suit for declaration which 

was decreed on 11-12-2000. Respondents/some of the defendants preferred an appeal 

wherein some of the co-defendants were not made party as respondents. During pendency of 

the appeal on 30-5-2001, the appellants moved two applications; for permission to implead 

omitted defendants as respondents in the appeal, other application for condonation of delay. 

The respondents/decree-holders in the appeal filed reply to both the applications. The 

learned first appellate Court through the order impugned dated 13-6-2001 accepted both the 

applications and allowed the appellants to implead the omitted defendants as respondents in 

the appeal. 

3.         Learned counsel for the petitioners states that the order passed by the learned first 

appellate Court allowing the applicants to implead the omitted parties  is without 

jurisdiction. He states that the appeal was defective, therefore, was not competent. Further 

states that the order has been passed under Order XLI Rule  20, C.P.C., therefore,  this  civil  

revision  is  competent. 

4.         On the other hand, learned counsel for the respondents state that the order has been 

passed  under section 151, C.P.C., therefore, the revision is not competent. Further state that 

the learned first appellate Court has exercised jurisdiction vested in it under the law, 

therefore, the revision is not competent. 
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5.         I have heard the learned counsel for the  parties at full length. I have noticed that the 

suit was filed by the revision petitioners and it was decreed. The appeal was filed by some of 

the defendants and  the omitted persons were co-defendants, application had been moved to 

implead them as respondents in the appeal, there was no legal bar in allowing the 

applications therefore, the permission granted by the learned first appellate Court to implead 

the omitted respondents in the appeal as respondents is not open to challenge before this 

Court. In the peculiar circumstances of this case, the learned first appellate court has rightly 

relied upon the pronouncement reported as "Province of Punjab through Collector 

Bahawalpur, District, Bahawalpur and others v. Col. Abdul Majeed and others" (1997 

SCMR 1692)". In view of above, the learned counsel for the petitioners failed to show any 

jurisdictional defect in the jurisdiction exercised by the learned first appellate Court. In this 

view of the  matter, I see no force in this revision petition, the same is dismissed leaving the 

parties to bear their own costs. 

KMZ/M-215/L                                                                                    Petition dismissed. 

 

2013 Y L R 893 

[Lahore] 

Before Amin-ud-Din Khan, J 

Malik TAJ MUHAMMAD---Petitioner 

Versus 

Malik KALU---Respondent 
 

C.M. No.9417 of 2010/BWP in Civil Revision No.339 of 1999/BWP, decided on 19th 

January, 2012. 

Civil Procedure Code (V of 1908)--- 
----O. V, Rr.10 & 20 & O.IX, R.13---Ex parte decree, setting aside of---Process service, 

duty of---Proof of sufficient service---Petitioner assailed orders of courts below whereby the 

respondents' application for setting aside of ex parte decree was accepted---Validity---

Formalities for substituted service provided under O. V, R. 20, C.P.C. had not been 

observed---No report regarding refusal of service by the respondent was furnished---Process 

Server had reported that when he reached the spot, the respondent went away but it was not 

in the report that he met the respondent and the respondent refused to accept the service---

Process Server was required first to serve the summons, and if that was not possible, then to 

affix such summons on the conspicuous part of the residential house of the person against 

whom the summon had been issued, and then the publication of the same could be ordered--

-Postal certificate by the publisher was also required, showing that the copy of the 

newspaper had been sent to the addressee--Such formalities had not been observed, and 

there were concurrent findings of fact by the courts below---When on the factual side, both 

courts below had come to the conclusion that summons were not served upon the 

respondent, filing of the application for setting aside ex parte judgment and decree after a 

period of more  than  five  years  could  never  be  a  bar---Petition was dismissed.  

            Muhammad Asghar and others v. Qamar Din PLD 2005 Lah. 240 rel. 

            Malik Muhammad Aslam Khan Dhukkar for Petitioner. 

            Muhammad Naveed Farhan for Respondent. 

            Date of hearing: 19th January, 2012. 
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JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through  this  civil  revision,  petitioner  has challenged the 

judgment/order dated 17-6-1999 passed by the District Judge, Rahimyar Khan, whereby 

appeal filed by the petitioner was dismissed and the order dated 28-2-1998 passed by the 

Civil Judge, Rahimyar Khan, whereby application filed by the respondent for setting aside 

the ex parte judgment was accepted. 

2.         Brief facts of the case are that petitioner-plaintiff filed a suit for pre-emption on 6-3-

1989 against the respondent. After proceedings against the respondent-defendant ex parte,  

the  suit  was ex parte decreed vide judgment and decree dated 14-9-1989. The respondent 

on 1-3-1995 filed an application for setting-aside the judgment/order and decree. The reply 

was called which was filed. The learned trial Court after framing the issues, invited the 

parties to produce their evidence. Both the parties produced their respective evidence. The 

learned trial Court vide order dated 28-2-1998 accepted the application and set aside the ex 

parte judgment and decree. Aggrieved by the said order, petitioner preferred an appeal 

which was dismissed through impugned order dated 17-6-1999. Hence instant civil revision. 

3.         At the very outset, learned counsel for the respondent has raised a preliminary 

objection that this revision petition is not competent and the appeal filed before the 1st 

appellate Court was also not competent. Learned counsel states that when the application 

filed under Order IX Rule 13 of the C.P.C. was accepted, appeal was not provided and that 

at the most, revision was competent, therefore, appeal filed by the petitioner was 

incompetent and further when right of revision was available and even if it was not 

exhausted, then revision is not competent. 

4.         Learned counsel for the petitioner admits that the right of appeal was not available 

against the order dated 28-2-1998 whereby ex parte judgment and decree was set aside. 

Learned counsel states that right of revision was available and appeal filed by the petitioner 

can be treated as revision and this revision even can be treated as a constitutional petition 

under Article 199 of the Constitution. He prayed that it may be converted into writ petition. 

5.         Keeping in view prayer of learned counsel for the petitioner, I am deciding this 

petition as constitutional petition filed under Article 199 of the Constitution of Islamic 

Republic of Pakistan, therefore, petitioner is directed to pay the requisite court-fee within a 

period of 30 days from today. 

6.         Under the jurisdiction vested in this Court under Article 199 of the Constitution, 

petitioner is bound under the law to show the jurisdictional defect in the judgment/ orders 

passed by the Courts below and to show that the orders are the result of excess of 

jurisdiction by the Courts below. When defendant-respondent has challenged the validity of 

ex parte proceedings against him and he made statement on oath before the Court, then 

petitioner-plaintiff was bound under the law to prove the valid ex parte proceedings against 

the defendant-applicant. Learned counsel for the respondent relied upon the case titled 

"Muhammad Asghar and others v. Qamar Din" (PLD 2005 Lahore 240) and stated that the 

petitioner-plaintiff was bound to produce the Process Server to prove the service of 

summons upon the defendant. Learned counsel for the respondent states that admittedly, Taj 

Muhammad, plaintiff-petitioner is Clerk of a Senior Advocate, therefore, he was able to 

procure the fictitious process of service against the respondent-defendant. Even I have 

noticed that the formalities for substituted service provided under Order V, Rule 20, C.P.C. 

have not been observed. There is no report regarding refusal of service by the defendant. In 

summons (Exh.A-6), Process Server has just reported that when he reached at the spot, 
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defendant went away. It is not in his report that he met Kalu, defendant-respondent and he 

refused to accept the service and on the next date, there was order of affixation of summons 

which is also substituted mode. The Process Server is required first to serve the summons 

and if it is not possible, then to affix it on the conspicuous part of the residential house of the 

person against home the summons has been issued and then publication can be ordered and 

further in accordance with the publication, postal certificate by the publisher is also required 

but copy of newspaper has been sent to the addressee. I have noticed that all these 

formalities have not been observed and there are concurrent findings of facts recorded by the 

Courts below. When on the factual side, both the Courts below came to the conclusion that 

summonses were not served upon the defendant, therefore, filing of application for setting 

aside ex parte judgment and decree after a period of five-years, three months and eighteen 

days, can never be a bar. I have already observed that scope of writ petition is more narrow  

than the revisional jurisdiction. 

7.         Learned counsel for the petitioner absolutely failed to make out a case of interference 

by this Court while exercising jurisdiction under Article 199 of the Constitution of Islamic 

Republic of Pakistan as he failed to show any jurisdictional defect or excess of jurisdiction 

on the part of both the Courts below. 

8.         In this view of the matter, instant civil revision treated as writ petition, being devoid 

of any force stands dismissed. 

 

KMZ/T-5/L                                                                                         Petition dismissed. 

 

2013 Y L R 993 

[Lahore] 

Before Amin-ud-Din Khan, J 

NIAZ AHMAD  and others---Petitioners 

Versus 

SHER MUHAMMAD---Respondent 
 

Civil Revision No.522-D of 1996/BWP, decided on 28th September, 2011. 

 (a) Punjab Pre-emption  Act (IX of 1991)--- 
----S. 35---Application for revival of suit---Limitation---Defendant contended that  said 

application was barred by limitation  under S.35 of the Punjab Pre-emption Ordinance, 1990 

(repealed)---Validity---Application for revival of suit was accepted by Trial Court on the 

statement of the defendants subject to payment of costs, therefore, objection to filing  said 

application after period of limitation was not available to the defendants---Suit was revived 

with consent of the defendants and in accordance with law---Revision was dismissed.  

 (b) Punjab Pre-emption Act (IX of 1991)--- 
----S.  6---Pre-emption   suit   filed   on   26-9-1988 was decreed---Contention of the 

defendant was that Zarar and Zarorrat were not pleaded by the plaintiff and suit could not be 

decreed under the Punjab Pre-emption Act, 1991---Validity---No codified law of pre-

emption was in existence during the said period when the suit was filed---Zarar and Zarrorat 

had been declared by the Supreme Court to be repugnant to the Injunctions of Islam---

Objection of the defendant with regard to pleadings of Zarar and Zarorat were without any 

backing of the law as Zarar and Zaroorat were not required in accordance with Islamic Law 
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during an interregnum period i.e. 1st August, 1986 till 28th March, 1990, Islamic law was in 

field.  

            Rana Muhammad Shabbir Ahmad Khan v. Government of Punjab Province, Lahore 

PLD 1994 SC 1 rel. 

            Ch. Muhammad Tariq Shaheen for Petitioners. 

            Ahmad Mansoor Chishti for Respondent. 

            Date of hearing: 28th September, 2011. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners have challenged the 

judgment and decree passed by the learned Addl. District Judge Bahawalnagar dated 12-11-

1996 whereby the appeal filed by the petitioners was dismissed against the judgment and 

decree passed by the learned Civil Judge Minchinabad dated 22-10-1992 whereby suit filed 

by respondent was decreed. 

2.         The brief facts of the case are that the respondent on 26-9-1988 filed a suit for pre-

emption to pre-empt the sale through Mutation No.308 attested on 30-1-1988. The 

defendants/petitioners were summoned. They filed their written statement. Issues were 

framed. The parties produced their respective evidence but suit was dismissed on 23-6-1990 

on the basis of Judgment of the August Supreme of Pakistan. Then after coming into force 

the Pre-emption Ordinance, 1990 respondent/plaintiff filed an application for restoration of 

the suit. The petitioners/defendants contested the application but on 19-5-1991 on the 

statement of counsel for the defendants suit was restored. The learned trial Court on 22-10-

1992 decreed the suit. The appeal was filed by the petitioners which was dismissed on 12-

11-1996. Hence this civil revision. 

3.         Learned counsel for the petitioners has mainly contended that the application filed 

under section 35 of the Pre-emption Ordinance, 1990 was barred by time. Further that the 

suit is not liable to be decreed under the new law of pre-emption i.e. the Punjab Pre-emption 

Act, 1991. States that notice has not been given and Talbs had not been fulfilled in 

accordance with the plaint. Further that Zarar and Zaroorat was not pleaded in the plaint. 

4.         On the other hand learned counsel for the respondent states that the petitioners 

cannot state that the application for revival of the suit was time-barred, the application was 

accepted on the statement of the learned counsel for the defendants/ petitioners with costs. 

Further that Zarar or Zaroorat were not required to be pleaded. Further that he has proved 

the case according to the evidence on record and that the learned trial Court had rightly 

decreed the suit in favour of the respondent/ plaintiff and the appeal has rightly been 

dismissed by the learned Addl. District Judge. 

5.         I have heard the learned counsel for the parties and perused the record. 

6.         No doubt the application filed by the plaintiff/respondent for revival of the suit, in 

accordance with Pre-emption Ordinance,   1990,   was   accepted   on  19-5-1991 on the 

statement of the learned counsel for the defendants/petitioners subject to payment of costs of 

Rs.500 therefore, this objection for filing application after the period of limitation is not 

available to the petitioners, as with their consent the suit was revived in accordance with 

law. Petitioners were required to prove Talb-e-Ishhad in presence of two truthful witnesses. 

The learned Courts below have discussed in detail the evidence with regard to Talb-e-

Ishhad. It on the file. The witnesses are available with regard to Talb-e-Ishhad. It is also not 
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disputed that sale and filing of suit relate to interregnum period and suit will be governed in 

accordance with section 35 of the pre-emption Act, 1991. 

7.         I have minutely scrutinized the record and have also gone through the judgments and 

decrees passed by both the courts below. 

8.         As Zarar and Zaroorat was not required to be pleaded in accordance with 

Mohammedan Law by Mulla's, as in the interregnum period i.e. the first day of August, 

1986 till 28th March, 1990 Mohammedan Law was applicable. No codified law of pre-

emption was in existence. Therefore, objection of the learned counsel for the petitioner with 

regard to pleadings of Zarar and Zaroorat is without any backing of law, therefore, same is 

repelled, because Zarar and Zaroorat was not required in accordance with Mohammedan 

Law and as I have already observed that in the interregnum period Mohammedan Law was 

in field. Furthermore Zarar and Zaroorat has been declared by the August Supreme Court of 

Pakistan as reported in Rana Muhammad Shabbir Ahmad Khan versus Government of 

Punjab Province, Lahore (PLD 1994 SC 01) being repugnant to the Injunctions of Islam and 

declared section 6(2) of the Punjab Pre-emption Act, 1991 as such. 

9.         Learned counsel for the petitioners has not agitated any other point before this Court. 

Furthermore, the learned counsel for the petitioners failed to show any misreading or non-

reading on the part of both the Courts below. There are concurrent findings of facts recorded 

by both the courts below against the petitioners, they have failed to show any defect in the 

findings on facts and law recorded by the learned courts below. In this view of the matter 

this revision is dismissed leaving the parties to bear their own costs. 

KMZ/N-23/L                                                                           Revision dismissed. 

 

2013 Y L R 1004 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL SHAKOOR---Appellant 

Versus 

AZEEM YOUSAF---Respondent 
 

S.A.O. No.10 of 2009/BWP, decided on 20th January, 2012. 

West Pakistan Urban Rent Restriction Ordinance (VI of  1959)--- 
----S. 13---Transfer of Property Act (IV of 1882), S. 107---Registration Act (XVI of 1908), 

Ss.17 & 49---Application for ejectment of tenant on plea of bona fide personal need of 

landlord---Tenancy agreement for a fixed period---Non-registration of---Effect---Appeal 

filed by tenant, maintainability of---Trial Court accepted ejectment application of landlord 

and appeal filed thereagainst by the  tenant was also dismissed---Contentions of tenant were 

there were other shops available with the landlord and as such there was no personal need of 

the landlord; that all legal heirs of the original owner of the shop had not filed the ejectment 

petition, therefore, same was not competent, and that the tenancy agreement for the shop 

was for a fixed period of ten (10) years, which period had not yet expired, therefore, 

ejectment petition was not competent---Validity---Both the courts below had recorded 

concurrent findings with regard to the issues of personal need of landlord and filing of 

ejectment petition by him and not all the legal heirs of the original owner of the shop, 

therefore, there was no need to discuss said issues at present stage---Tenancy agreement for 

a period of more than one year could be created under S. 107 of Transfer of Property Act, 
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1882, and could also be created after registration of such an agreement under Ss. 17 and 49 

of Registration Act, 1908---Tenancy agreement in the present case was an unregistered 

document, and in circumstances, it could be presumed to be for a period of less than one 

year, therefore, contention of tenant regarding duration of tenancy agreement had no force 

and both the courts below had reached a correct conclusion in that regard---Appeal filed by 

tenant was not maintainable and was, accordingly, dismissed with directions that tenant had 

four months to hand over the vacant possession of the suit shop to the landlord, and tenant 

was entitled to receive the amount of security paid to the predecessor of the landlord---

Appeal was disposed of, accordingly.  

            Dr. Nisar Ali Khan and another v. P.I.A. through Chairman and another PLD 2004 

Lah. 494 rel. 

            Raja Muhammad Sohail Iftikhar for Appellant. 

            A.R. Aurangzeb for Respondent. 

            Date of hearing: 20th January, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal the appellant has challenged the 

judgment dated 12-6-2009 passed by the Additional District Judge, Rahimyarkhan whereby 

the appeal filed by him was dismissed against the order dated 19-2-2009 passed by the Civil 

Judge Rahimyarkhan whereby application for ejectment filed by the respondent was 

accepted. 

2.         Brief facts of the case are that non-residential property was rented out to the 

appellant on 10-5-2004 by the predecessor of the respondent. On 2-2-2008 application for 

ejectment of appellant under section 13 of the West Pakistan Rent Restriction Ordinance, 

1959 was filed with regard to the suit property which is a shop fully described in the head 

note of the application, on the basis that the property is bonafidely required for personal 

need of the applicants. The reply was filed, according to which rent deed was for 10 years, 

therefore, appellant in his reply raised objections that the application is not maintainable. He 

has also denied personal need of the applicants. The learned trial Court framed issues and 

invited the parties to produce their respective evidence. Both the parties produced their oral 

as well as documentary evidence. The learned trial Court vide order dated 19-2-2009 

accepted the application and ordered the appellant to vacate the possession of the suit-land 

and four months time was granted to vacate the possession and the respondent was also 

directed to return Rs.3,00,000 security to the appellant. The appeal was filed and the same 

was dismissed vide judgment dated 12-6-2009 and three months' time was granted for 

vacation of the suit shop, hence this appeal. 

3.         Learned counsel for the appellant argues that there are other properties available with 

the respondent and no personal need is in existence for the suit shop to the respondent. 

Further states that all the legal heirs of the original owner have not filed the ejectment 

petition, therefore, ejectment petition was not competent. Further that tenancy was for a 

fixed period of 10 years and that period is to expire on 10-5-2014 therefore, stated that the 

ejectment application was not competent. 

4.         On the other hand, learned counsel for the respondent states that there are concurrent 

findings of fact recorded by both the courts below with regard to the personal need and 

further with regard to the maintainability of the application. He further states that even filing 

of the ejectment application before the expiry of 10 years has been fully discussed by both 
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the courts below as the tenancy agreement produced by the appellant is an unregistered 

document which creates no right in favour of the appellant and in accordance with law that 

tenancy will be presumed for less than one year period. 

5.         I have heard the arguments advanced by the learned counsel for the parties and have 

examined the record with their able assistance. 

6.         So far as personal need and  filing of application by some of the legal heir are 

concerned, there are concurrent findings of fact recorded by both the courts below, therefore 

need not to discuss here at the level of second appeal as under the law, this second appeal is 

to be adjudged at the touchstone of section 100, C.P.C. So far as question of maintainability 

of the ejectment application before the alleged expiry of the fixed time of tenancy is 

concerned. I have noticed that the first appellate court fully discussed the law on the subject 

and came to a right conclusion by relying upon Dr.Nisar Ali Khan and another v. P.I.A 

through Chairman and  another (PLD 2004 Lahore 494). A tenancy for more than period of 

one year can be created under section 107 of the Transfer of Property Act, 1882 and that can 

also be created after registration of the said instrument under sections 17 and 49 of the 

Registration Act, 1908. Admittedly, the tenancy agreement in this case is unregistered 

document. In the light of law cited above and pronouncement of the august Supreme Court 

of Pakistan that tenancy can be presumed for a period of less than one year. Therefore, the 

contentions of the learned counsel for the appellant have no force and I hold that both the 

courts below reached to a right conclusion, therefore, on this point also this appeal is not 

maintainable. 

            In the light of what has been discussed above, this appeal being without any force is 

dismissed. The appellant is granted four months' time from today to handover vacant 

possession of the suit shoo to the respondent and he will be entitled to receive Rs.3,00,000 

security which was paid to the predecessor of the respondent. 

MWA/A-76/L                                                                          Appeal dismissed.  

 

2013 Y L R 1013 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD YAR  and others---Petitioners 

Versus 

ALLAH WASAYA and others---Respondents 
 

Civil Revision No.358-D of 1993/BWP, decided on 27th September, 2011. 

Civil Procedure Code (V of 1908)--- 
----O. XLI, R. 33---Limitation Act (IX of 1908), S. 3---Specific Relief Act (I of 1877), S.8--

-Power of appellate court---Suit for possession of immovable property was dismissed 

concurrently, however the Appellate Court had reversed findings of the Trial Court on two 

issues before dismissing the suit---Contention of the plaintiff was that since findings of the 

Trial Court were reversed, the suit ought to have been decreed---Validity---Findings 

recorded by Appellate Court with regard to the said issues were not in accordance with law 

and were reversed by High Court---Findings of the Appellate Court on the said issues could 

be scrutinized by the High Court even if the cross-objections in accordance with O. OXLI, 

R.33, C.P.C. had not been filed by the defendants---Law of limitation had been rightly 
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applied by the courts below which under S.3 of the Limitation Act, 1908 were bound them-

selves to apply---Revision was dismissed in circumstances. 

            Sardar Muhammad Hussain Khan for Petitioners. 

            Ch. Muhammad Tariq for Respondents. 

            Date of hearing: 27th September, 2011. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioner has challenged the 

judgment and decree passed by the learned Addl. District Judge, Khanpur whereby an 

appeal filed by the petitioner and others was dismissed and the judgment and decree passed 

by the Civil Judge Khanpur dated 13-9-1988 whereby the suit filed by the petitioner and 

others was dismissed. 

2.         Petitioner and others filed a suit  for possession on the basis of ownership on 9-5-

1982 challenging the validity of Mutation No. 375 sanctioned on 6-1-1923. The case of the 

petitioner is that their predecessor gave the suit land to the predecessor of 

defendants/respondents on lease. He states that they were paying the lease money to the 

petitioner/plaintiffs regularly and a year before they stopped paying this money, therefore, 

they filed this suit. The written statements were filed by various sets of defendants who 

contested the suit. The learned trial Court after framing the issues invited the parties to 

produce their respective evidence. The learned trial Court decided crucial issue No.3 against 

the plaintiffs and also decided issues Nos. 2, 1, 4, 5, 8 and 6 against the plaintiffs, and 

dismissed their suit, whereas issues Nos. 7 and 9 were decided against the defendants. 

Thereafter the learned first appellate Court upset the findings on issues Nos.1 and 3 but 

dismissal decree was upheld and appeal was dismissed. 

3.         Learned counsel for the petitioner states that though the findings on issues Nos.1 and 

3 have been reversed by the first appellate Court, therefore, the suit was liable to be decreed. 

The learned counsel states that the onus of issue No.4 was on the defendants because it was 

on their objection that issue No.4 was framed. Further that both the courts below have 

wrongly decided that on the basis of principle of laches and acquisance the suit was not 

maintainable. 

4.         Learned counsel for the respondent states that after sixty years of attestation of the 

impugned mutation, the suit was not maintainable and further that the proceedings of the 

impugned mutation was the result of due process of law which took place sixty years ago, 

therefore, the plaintiffs have no right to challenge the said document and they were not 

entitled to file this suit; that the story narrated by the plaintiff in their suit was absolutely 

wrong which was rejected by both the courts  below. In, this view of the matter he has 

prayed for dismissal of this civil revision. 

5.         I have heard the learned counsel for the parties and have perused the record. 

6.         First of all, the findings of learned first appellate Court on issue No.3 that the 

impugned Mutation No. 375 dated 6-1-1923, are not that this mutation is result of forgery 

and fraud  as pleaded by the plaintiffs in their plaint. The learned first appellate court has 

minutely scrutinized the mutation and recorded its findings. It is clear from the scrutiny of 

the record as well as of the evidence produced by the parties that there are some deviations 

by the revenue officers while attesting this mutation. The plaintiffs had challenged this 

mutation after a period of sixty years, therefore, the direct documentary as well as oral 

evidence was not even could be produced by either of the parties. Second; that the record of 
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Rozenamcha Waqiati of Patwar is the record of the Patwari who retains with him and it is 

not preserved as official record for indefinite period, therefore, when the attestation of 

mutation had been challenged after 60 years it was impossible for the defendants to produce 

the direct evidence and the documentary supporting evidence to prove this document. Even 

plaintiffs have produced this document as Exh.P-5  which is a certified copy of the official 

record and admittedly it is a document more than 30 years old. In accordance with Articles 

100 and 101 of the Qanun-e-Shahadat, 1984 the presumption is attached to the entries of this 

document. Meaning thereby, the entry made by a Patwari, Qanungo, and Revenue officers 

will be presumed to be correct. At the time when this mutation was attested no signatures or 

thumb-impressions of the parties were necessary in accordance with applicable Land 

Revenue Act at that time. In this view of the matter in my view the findings recorded by the 

first appellate Court on issue No.3 are not in accordance with law. In my view this document 

did create rights in favour of the transferees i.e. the predecessors of the defendants. 

Furthermore it was incorporated in the next Jamabandi and these entries were carried in the 

Jamabandi even till today. Therefore, the findings recorded by the learned first appellate 

court on issues Nos. 3 and 1 are not in accordance with law which are reversed. 

7.         On all other issues there are concurrent findings of facts recorded by both the Courts 

below. The law of limitation has been rightly applied by both the courts below, as under 

section 3 of the Limitation Act, 1908 court itself is bound to apply the law of limitation, 

therefore, these findings need not interference by this Court.  

8.         When questioned the learned counsel for the respondents that whether respondents 

have filed cross objections on the findings recorded by the learned first appellate Court on 

issues Nos.1 and 3, the answer is no. 

9.         I have noticed that no part of the decree is against  the respondents as the suits filed 

by the petitioner/plaintiffs have been finally dismissed therefore, in my view the findings 

recorded by the learned first appellate court on issues Nos.1 and 3 can be scrutinized by this 

Court even the cross objections in accordance with Order XLI, Rule 33, C.P.C. have not 

been filed. 

10.       In the light of what has been discussed above I think that there is no illegality or 

jurisdictional defect in the judgments and decrees passed by both the courts below, 

therefore, this revision has no merits and is dismissed with no order as to the costs.  

KMZ/M-160/L                                                                        Petition dismissed.  

 

2013 Y L R 1017 

[Lahore] 

Before Amin-ud-Din Khan, J 

SHER SHAH---Petitioner 

Versus 

MUHAMMAD SULEMAN  and 2 others---Respondents 
  

Civil Revision No.657 of 2004, heard on 3rd October, 2012. 

 (a) Specific Relief Act (I of 1877)--- 
----S. 12---Suit for specific performance of agreement to sell immovable property was 

decreed concurrently---Contention of the defendant inter alia, was that agreement in 

question was not genuine and contained only signature of the other defendant and not the 

plaintiff; and had been prepared collusively---Validity---Performance of an agreement was 
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required by both parties and if it was unilateral and signed by one party and signatures of 

other party were not available on said document, then same is not an agreement enforceable 

under law---Only one witness had been produced while scribe and stamp vendor were not 

produced---Two witnesses were important to prove execution of document on specific date 

as register of stamp vendor and petition writer proved fact of existence of document on a 

specific dispute  in case of a dispute---Findings of courts below were against material facts 

and evidence and were set aside---Revision was allowed, in circumstances. 

            Tahir Hussain Malik v. Mst. Najma Rafi 1995 SCMR 1407; Muhammad Idrees and 

others v. Muhammad Pervaiz and others 2010 SCMR 5 and Muhammad Ashraf v. Ali 

Zaman and others 1992 SCMR 1442 ref. 

 (b) Contract Act (IX of 1872)--- 
----S.37---Enforceability of agreement---Agreement containing signature of one party only--

-Effect---Performance of an agreement was required by both parties and if it was unilateral 

and signed by one party and signatures of other party were not available on said document, 

then same is not an agreement enforceable under law. 

            Malik Muhammad Aslam for Petitioner. 

            Ch. Muhammad Hanif for Respondents. 

            Date of hearing: 3rd October, 2012. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioner has challenged the 

judgment and decree dated 28-9-2004, passed by the learned Additional District Judge, 

Bahawalpur, whereby the appeal filed by the petitioner was dismissed and against the 

judgment  and decree dated 19-11-1998, passed by  the Civil Judge, Khairpur Tamiwali 

whereby the suit for specific performance filed by respondent No.1/plaintiff against 

respondent No.2/the original owner as well as the petitioner/the alleged subsequent 

purchaser was decreed. 

2.         Brief facts of the case are that respondent No.1/plaintiff on 30-4-1989 filed a suit for 

specific performance with regard to the suit property fully described in the head-note of the 

plaint on the basis  of agreement to sell dated 1-4-1988 by defendant No.1/Shah 

Muhammad/the original owner and also challenged the registered sale-deed dated 18-7-1988 

in favour of defendant No.2/petitioner. The written statement was filed by the petitioner and 

contested the suit stating that the suit is collusive one between the plaintiff and defendant 

No.1. Defendant No.1 also filed written statement wherein it was stated that the plaintiff 

himself refused to perform the contract. Issues were framed. The learned trial Court invited 

the parties to produce their respective evidence. Both the parties produced their oral as well 

as documentary evidence. Vide judgment and decree dated 19-11-1998 the learned trial 

Court decreed the suit. The appeal preferred by the petitioner/defendant No.2 was dismissed 

by the first appellate Court, vide judgment and decree dated 28-9-2004. Hence, this civil 

revision. 

3.         The learned counsel for the petitioner states that there is a registered sale-deed dated 

18-7-1988 in favour of the petitioner with regard to the suit property whereas the suit was 

filed on 30-4-1989 and possession of the suit property was with the petitioner. Further states 

that the respondent collusively filed the stand prepared ante-dated document as agreement to 

sell and the  suit has been filed by defendant No.1 collusively the plaintiff has also filed a 

collusive written statement. Submits that the alleged agreement to sell Exh.P.1 has been 
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unilaterally signed by defendant No.1 and it does not bear the signatures of the plaintiff, 

therefore, this document cannot be termed as an agreement to sell enforceable by law. 

Further submits that as the agreement was forged and fictitious one, therefore, no stamp 

vendor or the petition writer was produced and further that only one witness to the 

agreement was produced, therefore, states that both the courts below fell in error while 

ignoring the settled law declared by the superior courts of the country and wrongly granted 

the decree in favour of respondent No.1. Relies upon the case of Tahir Hussain  Malik v. 

Mst. Najma Rafi (1995 SCMR 1407) to argue that a registered sale-deed has precedence 

over prior unregistered agreement to sell. Further relies upon the case of Muhammad Idrees 

and others v. Muhammad Pervaiz and others (2010 SCMR 5) to state that registered 

document has sanctity attached to it and strong evidence is required to cast aspersions on its 

genuineness. Learned counsel while relying upon the case of Muhammad Ashraf v. Ali 

Zaman and others (1992 SCMR 1442) submits that the plaintiff has not discharged the onus 

to prove the genuineness of an agreement (Exh.P.1)  as  well  as  its  existence  on  the  date  

written  on  this  document  i.e.  14-4-1988, therefore, failed to establish that the agreement 

was in the knowledge of the petitioner/defendant No.2 and states that when there was no 

notice to the petitioner about the existence of the previous agreement to sell in favour of the 

plaintiff of the suit property when the plaintiff has admitted the possession of the petitioner 

in his statement, therefore, plaintiff failed to establish right of decree in accordance with 

section 27 of the Specific Relief Act, 1877. 

4.         On the other hand, learned counsel for the respondent has stated that there are 

concurrent findings of facts recorded by the two courts below, which need not be interfered 

with by this Court. 

5.         I have heard the learned counsel for the parties at full length and gone through the 

record as well as the findings recorded by the two courts below with their able assistance. 

6.         In my view, performance of an agreement is required by both the parties and if it is 

unilateral and signed by one party and signatures of the other party is not available on the 

said document, the same is not an agreement enforceable under the law. Further in this case 

only one witness has been produced and scribe and the stamp vendor have not been 

produced. These two witnesses are very much important to prove the execution of a 

document on a specific date as the register of stamp vendor and the petition writer proves 

the fact of existence of a document on a specific date, especially when there is a dispute that 

this document (Exh.P.1) has been created after the registration of the sale-deed in favour of 

the petitioner, only to file the suit against the rights of the petitioner. In the circumstances of 

the case the findings recorded by both the courts below ignoring, all these material facts as 

well as the evidence available on the file are not sustainable under the law. 

7.         For what has been discussed above, I accept  this  civil  revision  and  set  aside  the 

judgments and decrees passed by the courts below in the light of the judgments of the 

August Supreme Court of Pakistan referred by the learned counsel for the  petitioner. 

KMZ/S-118/L                                                                         Petition allowed. 
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2013 Y L R 1039 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. SURRAYIA TABBASUM through L.Rs.---Petitioners 

Versus 

Subedar Major FAZAL KARIM---Respondent 
  

Civil Revision No.2054 of 2004, heard on 11th June, 2012. 

 Specific Relief Act (I of 1877)---  
----Ss.8 & 27(b)---Suit for recovery of possession of immovable property---Bona fide 

purchaser, principle of---Concurrent findings of fact by two courts below---Plaintiff claimed 

that she purchased suit land in year, 1967 through registered sale-deed and defendant 

forcibly took possession---Defendant claimed to be bona fide purchaser for valuable 

consideration---Validity---Defendant was claiming title on the basis of sale-deed executed 

in his favour but sale-deed in favour of previous owner, from whom defendant purchased the 

land, proved to be forged and fictitious, therefore, sale-deed in favour of defendant did not 

create any title or interest in his favour---Defendant claimed to be bona fide purchaser for 

value but no evidence was led on such point---For raising plea of bona fide purchaser, 

defendant had admitted that he was claiming the property which was earlier sold in favour of 

plaintiff---Findings of both the courts below were against admitted fact and were not 

sustainable in the eye of law---High Court, in exercise of revisional jurisdiction set aside 

concurrent judgments passed by two courts below and suit filed by plaintiff was decreed in 

her favour---Revision was allowed in circumstances.  

Fazal Hussain and another v. Abdul Hamid PLD 1071 Lah. 89 rel.  

Ahmad Waheed Khan for Petitioners. 

Muhammad Iqbal Ghazanvi for Respondent.  

Date of hearing: 11th June, 2012. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioner has challenged the 

judgment and decree dated 2-6-2004, passed by the learned Additional District Judge, 

Lahore whereby the appeal filed by the petitioner was dismissed and the judgment and 

decree dated 18-11-1998, passed by the Civil Judge, Lahore, dismissing his suit, was upheld. 

  

2. Brief facts of the case are that the plaintiff/petitioner on 15-11-2003 filed a suit for 

possession against the respondent/ defendant with regard to the land measuring 10 marlas, 

fully described in the plaint. Written statement was filed, suit was contested, the learned trial 

Court framed the issues and invited the parties to produce their respective evidence. Both the 

parties produced their oral as well as documentary evidence. In the first round of litigation, 

the learned, trial Court, on 3-11-1994, decreed the suit, appeal was preferred and the learned 

first appellate court, vide order dated 27-3-1996, remanded the case while framing some 

new issues. After remand, both the parties produced their further evidence and on 18-11-

1998 the suit was dismissed by the learned Civil Judge, Lahore, appeal was preferred, which 

also met the same fate, vide judgment and decree dated 2-6-2004, passed by the learned 

Additional District Judge, Lahore. Hence, this civil revision. 
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3. The learned counsel for the petitioner submits that both the courts below have misread the 

statements of P.W.1 and P.W.2 and generally the evidence produced by the plaintiff/ 

petitioner has been ignored. He further submits that the original owner Mst. Ayesha, sold 

the suit plot through registered sale-deed (Exh.P.2) on 10-1-1963 in favour of Muhammad 

Ashraf. He also submits that Mst. Surraiya Tabassum/plaintiff purchased the said plot from 

Muhammad Ashraf through registered sale-deed dated 27-2-1967, copy of sale-deed is 

Exh.P.3. The learned counsel states that when the defendant/respondent forcibly took the 

possession of the suit-land, the petitioner was forced to file the suit in hand. He further states 

that Muhammad Arif prepared a forged and fictitious sale-deed of the suit property from 

Mst. Ayesha in his favour on 18-1-1982 and thereafter, through sale-deed dated 16-12-1982 

purportedly transferred the suit plot in favour of the defendant. He submits that the original 

sale-deed in favour of Muhammad Arif was in custody of the police and was proved to be 

forged as Mst. Ayesha died in 1968 and this fact has been stated by P.W.1 and P.W.2, who 

were not cross-examined on this point, therefore, it is an admitted position that Mst. Ayesha 

the original owner of the suit property died in the year 1968. Even otherwise, she had 

transferred the suit property in favour of Muhammad Ashraf in the year 1963, who later on 

transferred the same in favour of the plaintiff/petitioner. Further submits that the defendants 

amended their written statement to the effect that they are bona fide purchasers of the suit 

house but they have not produced absolutely any evidence with regard to their claim of 

being bona fide purchasers. Learned counsel has referred to the judgment of the first 

appellate court wherein the finding is recorded that there are two separate plots owned by 

both the parties. Learned counsel states that it is nobody's case that the plot of each party is a 

separate one, therefore, this finding is absolutely against the record. He further states that 

even one of the contiguous owners, namely, Sh. Anwar Hussain has been produced as 

P.W.5, who certified that after purchase the plot remained in possession of the plaintiff/ 

purchaser till it was illegally occupied by the defendants/respondents. Learned counsel has 

referred to a compromise dated 15-5-1983 (Exh.P.4) arrived at between the parties in a suit, 

which was filed by Muhammad Arif, the predecessor of the defendants against the present 

plaintiff. He has further referred to Exh.P.5, which is the order passed on the bail application 

of Muhammad Arif and the factum of death of Mst. Ayesha is mentioned in the same. 

Exh.P.8 has also been referred through which on 4-6-1983 the suit filed by the said 

Muhammad Arif against the present plaintiff was dismissed for non-prosecution. Even the 

learned counsel has referred to Exh.P-12, the alleged sale-deed by Mst. Ayesha in favour of 

Arif. Learned counsel has referred to pages 3 and 4 of the sale-deed to state that it does not 

match the writing on the last line of Page No.3, which is continuing to page 4 and the first 

line wherein the boundaries of the suit property has been mentioned, it is visibly clear that 

this writing has been recorded afterwards because the continuous writing from page 3 of the 

sale-deed matches with line No.2 from the top of page No.4. The boundaries mentioned in 

first line are written afterwards. The death certificate of Mst. Ayesha was produced as 

Exh.P.20. D.W.1 and D.W.2 have admitted the surroundings of the suit plot mentioned in 

the plaint. Further that when the defendant appeared as D.W.3 admitted that he has not seen 

the registered sale-deed in favour of said Muhammad Arif from whom he has purchased the 

suit property and he has shown his ignorance about the fact that Mst. Ayesha died on 9-8-

1968 when a specific question was put to him in the cross-examination. Learned counsel has 

also referred the finding of the learned first appellate Court wherein it has been recorded that 

both the parties became owners in the joint suit property. On the other hand, learned counsel 
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for the respondent states that there are concurrent findings of fact recorded by both the 

courts below. Further that the sale-deed in favour of the defendant/respondent has not been 

challenged in this suit. He states that the wrong mentioning of I.D. Card No. on the sale-

deed of the predecessor of defendant makes no difference. Further states that the 

defendant/respondent is in possession of the suit property. Lastly, states that the evidence of 

the plaintiff is contradictory one. 

  

4. I have heard the learned counsel for the parties at full length and have gone through the 

record with their able assistance. 

  

5. First of all I take up the point and the objection raised by the learned counsel for the 

respondent/defendant that as the sale-deed in his favour has not been challenged in the suit, 

therefore, no decree could be passed in favour of the plaintiff/petitioner. I am afraid, in the 

circumstances of this case, it was not incumbent upon the plaintiff/petitioner to challenge the 

registered sale-deed in favour of the defendant/respondent as it pertained to the year 1982, 

whereas the plaintiff herself was claiming title on the basis of a registered sale-deed dated 

27-2-1967. In this view of the matter, I am clear in my mind that it was not necessary for the 

plaintiff/petitioner to challenge the sale-deed in favour of the defendants in her suit. Even 

otherwise, it is not denied that Mst. Ayesha died in the year 1968 and Muhammad Arif 

allegedly derived title in the suit property through registered sale-deed by Mst. Ayesha in the 

year 1982. When Mst. Ayesha died in the year 1968 how the sale-deed could be executed by 

her in favour of Arif in the year 1982, therefore, criminal case was registered against him 

and he remained a proclaimed offender and he has not defended the civil revision as well as 

criminal charges against him. 

  

6. I have noticed that the sale-deed in favour of the plaintiff/petitioner, which is prior in 

time, has not been denied by the defendant. The petitioner/plaintiff has fully proved the 

surroundings of the suit plot and even one of the neighbour, who is contiguous owner of this 

plot has certified that the petitioner/plaintiff remained in possession of the suit property from 

the time of its purchase till the same was illegally occupied by the defendant. I am also clear 

in my mind that both the parties claim the same plot with same specifications, which is 

numbered as Plot No.3. The finding of the courts below that both the parties became joint 

owners in joint 'khata' is also not true. It is no one's case that it is a 'joint khata' and they 

became the join owners. There is evidence on the file that Mst. Ayesha, the original owner 

carved down some plots on her land and sold the same through registered sale-deeds 

containing their specifications. Furthermore, as the suit property is situated in an urban area, 

therefore, 'khasra' number and 'khatooni number' are not of much significance. Even I have 

noticed that the learned courts below fell in error while stating that 'khatooni' number is 

changed after every four years. I am afraid, it is absolutely against the prevalent practice. 

The fact is that after every four years new 'jamabandies' are prepared and it is possible that 

'khewat' number may change after every four years and even it is not necessary that in every 

eventuality 'khewat' number is changed but the finding that 'khatooni' number changes after 

every four years, is not correct. Now the crux of the matter, after scrutiny of the evidence, is 

that the sale-deed of the plaintiff/petitioner is not denied and even sale in favour of her 

predecessor in the year 1963 by Mst. Ayesha is not denied. Specifications of the properties 

are also not denied. Both the parties are claimant of Plot No.3 with further specification of 
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surrounding properties of other people. As discussed above, when there is direct evidence of 

the person from the vicinity as well as statement of owner of the adjoining property that the 

plaintiff/petitioner took the possession in the year 1967 when the suit property was 

transferred in her favour through a sale-deed and that the defendant took the possession 

forcibly at the time of just before the filing of the suit and further when the defendant's title 

is not clear, his non-cross-examining the P.Ws. on the point that Mst. Ayesha died in the 

year 1968, under the law the statements of the P.Ws. are presumed to be admitted by the 

defendant. The defendant is claiming title in the suit property on the basis of the sale-deed 

executed in his favour by Muhammad Arif, but in view of the fact that the sale-deed in 

favour of Muhammad Arif by Mst. Ayesha has been proved to be forged and fictitious, the 

sale-deed in favour of the defendant does not create any title or interest in his favour. In the 

circumstances, both the courts below fell in error while dismissing the suit filed by the 

plaintiff/ petitioner. The findings recorded by both the courts below are not sustainable 

under the law. The case of the respondent/ defendant that he is a bona fide purchaser for 

value just has been pleaded and no evidence has been led on this point. For raising this plea 

at least it has been admitted that he is claiming the same property which was earlier sold in 

favour of the plaintiff/petitioner, therefore, the findings of both the courts below being 

against these admitted facts are not sustainable in the eye of law. While taking light from the 

law declared by this Court in the case reported as Fazal Hussain and another v. Abdul 

Hamid (PLD 1971 Lahore 89) it is observed that description sufficiently identifying 

property should prevail and 'khasra' number etc. has no much relevance. Even I have noticed 

that 'khatooni' number has been discussed in detail. I am afraid, findings of the courts below 

as well as the contentions of the learned counsel for the respondent/defendant even raised 

before this Court are based on erroneous assumption that 'khatooni' number has any 

preference over the identification through 'khasra' number. I am clear in my mind that 

'khatooni' only shows the cultivating possession of any individual or group of persons and 

for specification identification of the property the basic thing is 'khasra' number and not 

'khatooni' number. In this view of the matter, the findings recorded by both the courts below 

on issue No.8 are also held to be absolutely against the record and voluminous evidence 

available on the record. 

  

7. For what has been discussed above, the instant civil revision petition is accepted and the 

impugned judgments and decrees of the first appellate Court dated 2-6-2004 as well as of the 

learned trial Court dated 18-11-1998 are set aside. Resultantly, the suit filed by the 

plaintiff/petitioner is decreed with costs throughout. 

MH/S-88/L         Revision allowed. 
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2013 Y L R 1308 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. SABHRAI---Petitioner 

Versus 

WAZIR AHMAD and 16 others---Respondents 
 

Civil Miscellaneous No. 1049-C of 2011 in R.S.A. No.184 of 1984, decided on 1st 

November, 2012. 

 (a) Civil Procedure Code (V of 1908)--- 
----S.12(2)---Punjab Pre-emption Act (IX of 1991), S. 6---Application under S.12(2), 

C.P.C.---Maintainability---Scope---Suit for pre-emption was decreed---Application under 

section12 (2) to set aside decree---Contention of applicant was that he had purchased suit 

property during pendency of suit of pre-emption and said decree should be set aside---

Validity---Decree in favour of plaintiff remained intact up to the level of Supreme Court and 

if any fraud had been committed by the vendor with the applicant, he could separately sue 

them for commission of fraud---Application under S.12(2), C.P.C. was only  maintainable  

when  any  decree   had been procured by practising fraud  upon the court---No allegation of 

fraud upon the court by decree-holder had been levelled in the application---Application was 

dismissed, in circumstances. 

            Abid Kamal v. Muddassar Mustafa and  others  2000  SCMR  900;  Syed  Nazir 

Hassan v. Settlement Commissioner, Lyallpur and another PLD 1974 Lah. 434 and Ghulam 

Muhammad v. M. Ahmad Khan  and  6  others  1993  SCMR  662 rel. 

 (b) Civil Procedure Code (V of 1908)--- 
----S. 12(2)---Application under S. 12(2), C.P.C. was dismissed by Trial Court---Applicant 

thereafter filed another application under S. 12(2), C.P.C. before High Court--- 

Maintainability--- When applicant had filed application under S.12(2), C.P.C. before Trial 

Court and it was dismissed, the applicant was bound under law to challenge the dismissal 

order before a higher forum---Applicant, in the present case, had filed another application 

before High Court, which was not maintainable.  

            Mazhar Ali Bhatti for Applicant. 

            Nemo for Respondents. 

 

ORDER 
AMIN-UD-DIN KHAN, J.---Notice was sent by the office to Mr. Junaid Farooq Wajdani, 

Advocate for respondent for hearing of the case for today, who is stationed at Muzaffargarh 

but he has sent oral request for adjournment. I am afraid that this conduct of the counsel is 

not appreciable. It is one of the oldest cases; therefore, I am constrained to hear the ex parte 

arguments of the learned counsel for the petitioner. 

2.         This is an application under  section 12(2), C.P.C. As per narration of the counsel for 

the petitioner one Nazar Muhammad purchased the suit property through registered Sale-

deed No.947 dated 20-5-1977. This sale was pre-empted by Mian Wazir Ahmad etc. The 

case of the petitioner is that even before the filing of the suit of pre-emption said Nazar 

Muhammad transferred the suit property through registered sale-deed No.1033 registered on 

3-6-1977 in favour of Yar Muhammad etc. Yar Muhammad was also made party in the suit 

and the suit was decreed by the learned trial Court vide judgment and decree dated 17-7-
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1983. The same was challenged in appeal before the first appellate court and the appeal was 

dismissed on 17-10-1984. Both the judgments and decrees have been assailed before this 

court through RSA No.184 of 1984 and the same was dismissed by this court in limine on 

13-11-1984. The matter went up to the august Supreme Court of Pakistan and according to 

the learned counsel for the petitioner leave was refused and even the review petition was 

also dismissed. 

3.         The case of the applicant is that the petitioner purchased a portion of suit-land 

through registered sale-deed No.4454 dated 9-5-1992 and said sale-deed was incorporated in 

the Revenue Record through Mutations Nos.109 and 110 attested on 15-1-1996 and states 

that these mutations were cancelled through Mutation No.146 dated 8-8-2000. Learned 

counsel states that against the cancellation of mutation, the petitioner moved before the 

revenue court and before the trial Court through application under section 12(2), C.P.C. and 

the same was dismissed vide order dated 21-1-2011 by the learned Civil Judge Muzaffargeh 

then filed this petition before this court. 

4.         When questioned to the learned counsel  for the petitioner that whether the order of 

learned Civil Judge dismissing the application under section 12(2), C.P.C. on 21-1-2011 has 

been further challenged before higher forum, the answer is negative. When confronted to the 

learned counsel  that  how  application  under  section 12(2), C.P.C. is competent when he 

stepped into the shoes of the judgment debtor during the pendency of the suit. Further when 

the decree was passed by the learned Civil Judge which remained intact upto the level of 

august Supreme Court of Pakistan, how this application is competent before this Court when 

the application under section 12(2), C.P.C. was dismissed by the learned trial Court and the 

petitioner has not agitated before the higher forum and further the application has been filed 

after final decision of the August Supreme Court with the delay of more than 12 years. 

Learned counsel while relying upon case titled Abid Kamal v. Muddassar Mustafa and 

others (2000 SCMR 900) contends that the application under section 12(2), C.P.C. is 

competent before the court which finally decided the appeal. With regard to limitation he 

while relying upon case titled Syed Nazir Hassan  v. Settlement Commissioner, Lyallpur and  

another (PLD 1974 Lahore 434) contends that against the void order no limitation runs. 

Further relying upon case titled Ghulam Muhammad v. M. Ahmad Khan  and 6 others (1993 

SCMR 662) argues that persons not party to the suit can also file application under section 

12(2), C.P.C. It is admitted by the petitioner that he has purchased the suit property during 

the pendency of the suit and in the said suit a decree of pre-emption was passed in favour of 

the plaintiff which remained intact up to the level of august Supreme Court of Pakistan. If 

any fraud has been committed by the vendor with the applicant, he can separately sue them 

for commission of fraud. Application under section 12(2), C.P.C. is only maintainable when 

any decree has been procured by practising fraud upon the court. Even no allegation of fraud 

upon the court practised by the decree holder has been levelled in this application. The case-

law referred by the learned counsel relates to merit of the case of pre-emption, he cannot be 

permitted to, agitate against  the  merits  of  the  case  as  the  decree granted by the learned 

trial Court remained  intact  up  to  the  august  Supreme Court of Pakistan. As per the 

applicant the Mutation in his favour was cancelled  in  the  year  2000  and  he  has  filed this 

application before this court in the year 2011. It was certainly time barred. Further when he 

filed application under section 12(2), C.P.C. before the learned trial Court and it was 

dismissed, the petitioner was bound under the law to challenge the dismissal order before the 

higher forum but he has filed the application before this court which is not maintainable. 
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            In the light of what has been discussed above, no ground for invoking jurisdiction   

of   this   Court   under   section 12(2), C.P.C. has been made out. Therefore, this application 

being frivolous is dismissed. 

KMZ/S-124/L                                                                         Application dismissed. 

 

2013 Y L R 1334 

[Lahore] 

Before Amin-ud-Din Khan, J 

KARIM BAKHSH and others---Petitioners 

Versus 

MITHOO KHAN and others---Respondents 
  

Civil Revision No.582 of 2005, heard on 18th October, 2012. 

 (a) Qanun-e-Shahadat (10 of 1984)-- 
----Art.103---Oral evidence cannot exclude documentary evidence.  

 (b) Specific Relief Act (I of 1877)--- 
----S.42---Civil Procedure Code (V of 1908), S.115---Suit for declaration---Concurrent 

findings of fact by two courts below---Fraudulent transfer---Misreading and non-reading of 

evidence---Plaintiffs claimed that transfer of suit property in the name of defendants was a 

result of fraud---Both the courts below concurrently dismissed suit and appeal filed by 

plaintiffs---Plea raised by plaintiffs was that both the courts below ignored documentary 

evidence relied upon oral testimony of witnesses---Validity---Defendants failed to prove 

sale in their favour as well as they being bona fide transferees---Mode which was adopted by 

defendants for transfer of property in their favour was also important to be looked into, as 

one defendant became attorney of owner of suit property and sold property in favour of 

other defendant, who in turn gifted suit property to the attorney of the owner, such transfer 

was sufficient to prove fraud---Judgments and decrees passed by courts below were not only 

result of misreading and non-reading of evidence but also ignoring unrebutted documentary 

evidence, which was part of revenue record and pedigree table and the same had not been 

denied by defendants and their witnesses---Findings recorded by courts below against 

documentary evidence as well as ignoring law on the subject was nullity in the eye of law---

High Court in exercise of revisional jurisdiction set aside concurrent findings of fact by two 

courts below and decreed the suit in favour of plaintiffs---Revision was allowed in 

circumstances.  

            Mst. Sawaran and 4 others v. Mst. Ghulam Fatima and 2 others 2002 MLD 1106; 

Rehmatullah and others v. Saleh Khan and others 2007 SCMR 729 and Mst. Baswar Sultan 

v. Mst. Adeeba Alvi 2002 SCMR 326 rel. 

            Syed Mumtaz Ahmad Gillani for Petitioners. 

            Qari Abdul Karim Shahab for Respondents. 

            Date of hearing: 18th October, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioners have challenged the 

judgment and decree dated  4-1-2005 passed by learned Addl: District Judge Muzaffargarh, 

whereby the appeal filed by the petitioners was dismissed and the judgment and decree 
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dated 14-7-2003 passed by learned Civil Judge, Kot Addu District Muzaffargarh, whereby 

the suit filed by the petitioners-plaintiffs was dismissed. 

2.         Briefly, the facts as leading to this civil revision are that on 16-5-1997 petitioners-

plaintiffs filed a suit for declaration alleging therein that they are owner of suit property fully 

described in the head note of plaint and they challenged various mutations mentioned 

therein. The case of plaintiffs as pleaded by them is that Muhammad Bakhsh alias Usman 

son of Piran son of Kaura, was their predecessor, who died 7/8 years ago and further that 

defendant No.3 is Muhammad Bakhsh son of Piran son of Ditta being similarity with the 

parentage of predecessor of petitioners-plaintiffs. The suit property was inherited property of 

plaintiffs and they are in possession of the same. Defendant No.3 dishonestly appointed 

defendant No.2 as his Attorney and showing the transfer of property of plaintiffs through 

mutation No.1597 through his Attorney in favour of defendant No.1, who is father of the 

Attorney, got sanctioned the Mutation on 24-12-1996 and through Mutation No.1598 

attested on 24-12-1996 defendant No.1 gifted the suit property in favour of defendant No.2. 

The plaintiffs stated that they came to know about this forgery during the consolidation 

proceedings, therefore the suit is being filed. 

            The written statement was filed and suit was contested. Learned trial Court from the 

divergent pleadings of parties framed issues and invited the parties to produce their 

respective evidence. Both the parties adduced oral as well as documentary evidence in 

support of their versions. After the close of trial, vide judgment and decree dated 14-7-2003 

suit was dismissed by the trial Court. An appeal was filed before the first appellate Court, 

which also met with the same fate vide judgment and decree dated 4-1-2005. Hence, this 

civil revision. 

3.         Learned counsel for the petitioners-plaintiffs states that defendant No.3 was alive 

and he was bound to appear in the witness box, as he was the person who could state the 

relationship with the owner of property but he intentionally did not appear as a witness. 

Further states that both the courts below miserably failed to consider the valuable evidence 

in shape of un-rebutted documents produced by the petitioners-plaintiffs. He has referred 

Exh.P-25 which is inheritance Mutation No.1282 of Peera in favour of Muhammad Bakhsh 

attested in the year 1921, Exh.P-21 Mutation No.1283 of inheritance of Peera son of Kaura 

in favour of Muhammad Bakhsh  son  of  Peera,  which  is  dated  20-12-1921. Further he 

has referred  Exh.P-8, Mutation No.2548 of inheritance of Ghulam Hussain son of Jeewan in 

favour of widow Bhiranwan, daughter Sahiban and the maternal cousin Usman. Learned 

counsel has further connected all these mutations with the predecessor of plaintiffs while 

referring Exh.P-18, the pedigree table at page 9 of this document, which is at page 216 of 

this file. The father of Muhammad Bakhsh is written as Peeran and his father Kaura. The 

other son of Kaura is Jeewan, his son is Ghulam Hussain and Ghulam Hussain's widow is 

written as Bhirawan and daughter Sahiban, which corroborate with Exh.P-8, Ex.P-21 and 

Ex.P-25 and the only cousin of Ghulam Hussain is written as Muhammad Bakhsh, in this 

pedigree table, which shows that this Muhammad Bakhsh is alias Usman. Further at page 17 

of this document, which is at page 224 of this file, Peera has been shown son of Ditta, who 

is son of Gaman son of Muhammad Bakhsh to show the pedigree table of the defendant 

No.3, learned counsel states that now it is clear that the predecessor of petitioners-plaintiffs, 

Muhammad Bakhsh was son of Peeran, who was son of Kaura and defendant No.3 is son of 

Peera, who was son of Ditta, who was son of Gaman, therefore fraud is proved through this 

documentary evidence and by referring Jamabandi for the year 1997-1998 (Exh.P-13) 
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learned counsel states that the father of Muhammad Bakhsh namely Peera son of  Ditta was 

owner of land measuring 1-kanal 10-marlas only and his uncle Faqeera son of  Ditta  was  

also  owner  of  1-kanal 10-marlas only and no other land was in their ownership, therefore 

defendant No.3 fraudulently transferred the suit property, which is inherited property of 

plaintiffs; that the above said mutations and pedigree table were never challenged by 

defendant No.3 and further that defendants Nos.1 and 2 never proved themselves to be bona 

fide transferee for value of the suit property; that the way in which the property has been 

transferred clearly shows the mala fide on the part of the defendants, as defendant No.2 

became the Attorney of defendant No.3 and transferred the property in favour of defendant 

No.1, who gifted the suit property in favour of defendant No.2. Further that though D.W-1 

Muhammad Bakhsh appeared as witness, he is not defendant No.3 but learned first appellate 

Court wrongly noted that defendant No.3 appeared as a witness; that though he is real 

maternal uncle of plaintiffs but there is criminal litigation between the plaintiffs and said 

Muhammad Bakhsh and further that this witness has admitted that father of Usman was 

Peeran and Peeran was son of Kaura and that he admitted that Usman received the 

inheritance of Ghulam Hussain being his cousin and showed his ignorance about the entry of 

name of Usman in the Revenue Record as Muhammad Bakhsh. Further states that even 

Mithoo, one of the defendants, admitted that Muhammad Bakhsh is alive and name of father 

of defendant No.3, Muhammad Bakhsh is Peer Bakhsh who is son of Ditta. He also replied 

that he does not know that wherefrom the suit property came to Muhammad Bakhsh. 

Learned counsel states that the suit was liable to be decreed when this unrebutted 

voluminous evidence was produced by the petitioners-plaintiffs; that even the learned courts 

below have admitted that the suit property was the ownership of Peera son of Kaura. While 

relying upon "2002 MLD 1106 (Mst. Sawaran and 4 others v. Mst. Ghulam Fatima and 2  

others)" learned counsel states that this Court can set aside the concurrent findings of 

learned two courts below when the material documentary evidence has been ignored. He has 

further relied upon "2007 SCMR 729 (Rehmatullah and  others v. Saleh Khan and others)" 

to state that when no proof of payment of money was on the record under section 54 of the 

Transfer of Property Act, 1882, sale cannot be proved in absence of proof of money. Further 

relying upon "2002 SCMR 326 (Mst. Baswar Sultan v. Mst. Adeeba Alvi)" learned counsel 

states that through oral evidence documentary evidence cannot be excluded. 

4.         On the other hand, learned counsel for the respondents-defendants states that there 

are concurrent findings of facts in the matter recorded by two courts below, therefore need 

not be reappraised. Further states that even the maternal uncle of plaintiffs deposed against 

them, therefore this civil revision be dismissed. 

5.         I have heard the learned counsel for the parties at full length, perused the voluminous 

documentary evidence produced by the petitioners-plaintiffs and also gone through the 

findings recorded by the courts below. 

6.         It is not a case of reappraisal of evidence, rather it is a case of ignoring the material 

documentary evidence on the basis of oral evidence by the courts below. The oral evidence 

cannot exclude the documentary evidence. Both the courts below fell in error while ignoring 

the documentary evidence on the basis of oral evidence. Even I have noticed that the courts 

below, to some extent admitted the case pleaded by the plaintiffs. Learned first appellate 

Court admitted that the suit property was the ownership of Peera son of Kaura. When 

defendant No.3 claims Peera to be son of Ditta son of Gaman, then certainly the pedigree 

table produced by the plaintiffs is proved on both sides, which proves the relationship of 
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predecessor of plaintiffs with them and also it proves the predecessor and line of inheritance 

of defendant No.3 also. When it is proved that the plaintiffs have proved their relationship 

with the predecessor, whom first appellate Court has admitted to be the owner of suit 

property, then I am astonished that why the decree of dismissal of suit was upheld by the 

first appellate court. The case-law referred to by learned counsel for the petitioners-plaintiffs 

is fully applicable to the facts of this case. The defendants Nos.1 and 2 absolutely failed to 

prove the sale in their favour as well as they being the bona fide transferee, the mode which 

was adopted for transfer of property in their favour is also important to be looked into, as 

defendant No.2 became the Attorney of owner i.e. defendant No.3 and sold the property in 

favour of defendant No.1 and then defendant No.1 gifted the said property to defendant 

No.2, which itself is sufficient to prove the fraud. In this view of the matter, the judgments 

and decrees passed by the courts below are not only result of misreading or non-reading of 

evidence but also ignoring the unrebutted documentary evidence, which is the part of 

revenue record and pedigree table which has not been denied by the defendants and their 

witnesses. Therefore, the findings recorded by the courts below against the voluminous 

documentary evidence as well as ignoring the law referred above are nullity in the eye of 

law. 

7.         In the light of what has been discussed above, this civil revision is allowed and the 

impugned judgments and decrees passed by the courts below are set aside. Resultantly, suit 

filed by the petitioners-plaintiffs shall stand decreed with costs throughout. 

MH/K-3/L                                                                                           Revision allowed. 

 

2013 Y L R 1516 

[Lahore] 

Before Amin-ud-Din Khan, J 

RASHID AHMAD through L.Rs. and others---Appellants 

Versus 

NAZAR HUSSAIN MALIK and others---Respondents 
 

F.A.O. No.87-I of 2012, decided on 30th January, 2013. 

Civil Procedure Code (V of 1908)--- 
----S.47---Constitution of Pakistan (1973), Art.199--- Constitutional petition---

Maintainability---Execution of decree, objection of---Appellants were required to raise the 

objections before the Executing Court at the first instance and then to challenge the same 

before the Appellate Court---Constitutional petition was not maintainable, which was 

dismissed. 

            Ch. Aamir Rehman for Appellants. 

            Muhammad Akram Khan Awan for Respondent No.1. 

  

ORDER  
AMIN-UD-DIN KHAN, J.---Through this appeal the appellants have challenged the order 

dated 25-6-2005, passed by the Executing Court whereby warrant of attachment of the 

property of the judgment debtor as well as surety has been issued.  

2.         Brief facts of the case are that respondent No.1 filed a suit for recovery of 

Rs.80,00,000 against respondent No.2 on 8-3-1999. Rashid Ahmad (deceased) appellant 

filed surety bond in the trial Court on 14-7-1999 and also made a statement before the Court 
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that in case of decree against the defendant/judgment debtor he will be responsible for the 

satisfaction of the same. Afterwards the parties to the suit entered into a compromise, 

compromise deed was written on 1-3-2001, which was presented before the Court, 

statements of the parties were also recorded by the Court on 22-3-2001 and on the basis of 

compromise the suit was decreed. Execution petition has been filed. The Executing Court 

passed the impugned order. 

            At this stage learned counsel for respondent No.1/decree holder raised two 

preliminary objections: that the order impugned is dated 25-6-2005, whereas the appeal in 

hand has been filed on 14-2-2012, therefore, it is hopelessly time barred and further that the 

surety has not approached in the first instance the Executing Court as such this appeal is not 

maintainable. The basic defence of the appellant is that he was a surety for the execution of 

the decree and after that the decree was passed on the basis of compromise between the 

parties, therefore, his liability absolves when the parties agree to a decree in which is not a 

decree which was prayed in the suit. 

3.         So far as the point of limitation is concerned F.A.O. No.193 of 2005, filed by the 

judgment debtor against the same impugned order was filed within prescribed period of 

limitation and was pending before this Court, therefore, on the basis of Pakistan Television 

Corporation v. S.  Ahtramullah (1987 SCMR 753) learned counsel for the appellants states 

that it cannot be dismissed on the basis of period of limitation. I agree with the argument of 

the learned counsel for the appellants to the extent of period of limitation. So far as the other 

objection of the learned counsel for the decree holder/respondent No.1 is concerned that the 

appellants are required to raise all available objections to them before the Executing Court at 

the first instance and then if required challenge the same before the appellate Court. I agreed 

with the contention of the leaned counsel for respondent No.1 therefore, I do not want to 

comment upon the objections raised by the appellants with regard to the execution petition 

against the surety as it may not prejudice the case of any party before the proper forum. 

            In this view of the matter, I see no force in this appeal and the same is hereby 

dismissed. However, the appellants will be at liberty to raise all objections available to them 

before the Executing Court. 

AG/R-3/L                                                                                            Petition dismissed.  

 

2013 Y L R 1525 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD SAJAWAL BHATTI---Appellant 

Versus 

HABIB ULLAH---Respondent 
Regular Second Appeal No.292 of 2010, heard on 31st January, 2013. 

Specific Relief Act (I of 1877)--- 
----S. 12---Qanun-e-Shahadat (10 of 1984), Art.113---Suit for specific performance of 

agreement---Facts admitted need not be proved---Party having admitted that the stamp paper 

was purchased by him and an agreement was to be written on the said stamp paper was a 

fact which had been admitted and needed not to be proved through evidence. 

            Rana Muhammad Shahid Mehmood for Appellant. 

            Shahzad Ahmad Durrani for Respondent. 

            Date of hearing: 31st January, 2013. 
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 JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this single judgment I intend to decide the above 

captioned appeal as well as R.S.A.No.293 of 2010, as both these appeals have been directed 

against the same judgment and decrees dated 30-11-2010 passed by learned Addl: District 

Judge, Narowal, whereby by accepting the appeals filed by the respondent judgment and 

decrees dated 29-5-2010 passed by learned Civil Judge 1st Class, Narowal, were set aside. 

2.         The facts, in brief, are that the appellant,  Muhammad  Sajawal  Bhatti  on  6-3-2008 

filed a suit for specific per-formance on the basis of an agreement to sell dated 12-7-2007. 

The respondent, Habib Ullah also filed a suit for declaration and cancellation of document 

on 3-3-2009. Both the suits were consolidated and the proceedings were ordered in the suit 

for specific performance filed by the appellant. After the closure of trial vide judgment and 

decrees dated 29-5-2010 suit for specific performance filed by the appellant was decreed, 

whereas the suit for declaration and cancellation of document filed by the respondent was 

dismissed. The respondent filed two appeals before learned first appellate court which were 

accepted vide judgment and decrees dated 30-11-2010, by way of which, suit filed by the 

appellant for specific performance was dismissed and suit for declaration and cancellation of 

document filed by the respondent was decreed. Hence, these two appeals. 

3.         Learned counsel for the appellant argue  that  the  suit  property  measuring  12-

kanals owned by the respondent was previously mortgaged with the appellant for a 

consideration of  Rs.88,000 through Exh.P-2, which is admitted between the parties and 

further that the respondent entered into an agreement to sell with regard to the same property 

and total consideration amount of suit-land was fixed as Rs.300,000; that the respondent has 

received an amount of Rs.2,33,000 and the balance amount was Rs.67,000. Further states 

that the agreement Exh.P-1 is an admitted document, as the respondent has not denied his 

thumb-impression or receipt of Rs.2,33,000. Learned counsel argues that even the witnesses 

have fully proved this document and that the plea taken by the respondent that he received 

further amount of Rs.145000 as mortgage money for the same land, is neither plausible nor 

acceptable to a prudent mind and that the learned trial Court has recorded well reasoned 

findings, whereas the view taken by learned first appellate court is contrary to law as well as 

the admission of respondent and also against the evidence, therefore, the findings are 

contrary. 

4.         On the other hand, learned counsel for the respondent has supported the findings 

recorded by learned first appellate court and prayed for dismissal of both the appeals.  

5.         I have heard the learned counsel for the parties at full length and also gone through 

the record minutely with their able assistance. 

6.         Learned counsel for the respondent when confronted to the position that when the 

suit-land already was all mortgaged with the appellant for a term of 10 years starting from 

the year 2006 to 2016 for a consideration of Rs.88,000, which was already received by the 

respondent, then what necessitated the appellant to pay an amount of Rs.145000 for the 

same land as mortgage money, learned counsel states that the new agreement for further 

period of mortgage was to be written. I am afraid that this was never pleaded by the 

respondent. If the argument of learned counsel for the respondent be considered correct, then 

it means that for a period of 20 years after 2016 the suit property has been mortgaged with 

the appellant. 

7.         I have noticed that the respondent has admitted that he brought the stamp paper of 

Exh.P-1. He has admitted the receipt of money mentioned in this document. I have read this 
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document. Though this document is not well-worded and also the stamp paper, was 

purchased for the purpose of an affidavit but when the respondent himself admitted that he 

purchased the same, as an agreement was to be written on this stamp paper, therefore the 

fact which has been admitted by the adverse party needed not be proved through evidence. 

Even the appellant has produced the marginal witnesses and proved the agreement. Even 

DW-2, who is the witness of respondent, has also supported the writing of this document as 

well as admitted that at the time of writing it was read over to the parties. In these 

circumstances, when the defence of respondent is visibly dishonest and against  the 

documentary evidence, therefore it was not acceptable. I have observed that the appellant 

has fully proved his case, rather there are many admissions also on the part of respondent. I 

am of the considered view that learned trial Court has recorded the well reasoned findings 

upon the material issues, whereas learned first appellate court has wrongly reversed the 

findings of trial Court on issues Nos.1, 2, 4 and 5. 

8.         In the light of what has been discussed above, both the appeals are accepted and the 

impugned judgment and decrees dated 30-11-2010 passed by learned Addl. District Judge, 

Narowal, are set aside and that of learned trial Court are restored. 

AG/M-56/L                                                                                         Appeals allowed. 

 

2013 Y L R 1543 

[Lahore] 

Before Amin-ud-Din Khan, J 

WAPDA/LESCO through Chairman and 5 others---Petitioners 

Versus 

Mian HAQ NAWAZ---Respondent 
  

Civil Revision No.3413 of 2012, decided on 31st January, 2013.  

(a) Electricity Act (IX of 1910)--- 
----Sched. X---Petitioner applied for electricity connection and amount was demanded to 

meet with the expenses of installation and demand notice was issued having evaluated cost 

of material to be supplied to the petitioner---Enhancement of dues on the basis of internal 

audit report, which was a matter between Authority and audit department, was not 

permissible under the rules---Authority reserved no right that amount demanded through 

notice could be enhanced by unilaterally or on account of enhancement in price of material--

-Authority would not be entitled to recover amount subsequently enhanced unilaterally by it 

on the pretext that price of material supplied to consumer had gone up---Audit report could 

not make consumer liable for any amount and could not bring about any agreement between 

authority and consumer. 

            Water and Power Development Authority and others v. Umaid Khan 1988 CLC 501 

ref.  

(b) Civil Procedure Code (V of 1908)--- 
----S. 115--- Revisional jurisdiction---Scope---Concurrent judgments and decrees of courts 

below based on law and evidence on record could not be interfered with in revisional 

jurisdiction when courts while passing such judgments and decrees had neither misread nor 

misconstrued evidence on record nor had acted with material irregularity and illegality.  

            Mian Hameed Sarwar for Petitioners. 

             Azmir Javed and Arshad Iqbal for Respondent. 
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 ORDER 
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners have challenged the 

judgment and decree dated 15-8-2012 passed by the learned Additional District Judge, 

Depalpur whereby the appeal filed by the petitioners was dismissed and the judgment and 

decree dated 5-7-2011 passed by the learned Civil Judge, Depalpur whereby the suit for 

declaration filed by the respondent-plaintiff was decreed. 

2.         Brief facts of the case are that the respondent-plaintiff applied for grant of electricity 

connection for tube well to be used for agriculture purpose. He was issued demand notice 

for payment of expenses for material of installation. He also deposited the security amount 

in the year 2008. The connection was energized. After that he was issued revised demand 

notice for payment of Rs.69987 on 24-3-2009 which was challenged in the suit and prayed 

that it be declared without lawful authority. Written statement was filed. Issues were framed 

and the learned trial Court invited the parties to produce their respective evidence. Both the 

parties produced their oral as well as documentary evidence. Vide judgment and decree 

dated 5-7-2011 the learned trial Court decreed the suit. An appeal was preferred which was 

dismissed vide judgment and decree dated 15-8-2012, hence this civil revision. 

3.         Learned counsel for the petitioners argues that the rates of material installed for 

energizing connection of the plaintiff-respondent were enhanced, therefore, on internal audit 

the amount demanded through the revised demand notice was recoverable from the 

respondent, therefore, the impugned demand notice was issued to the plaintiff-respondent 

for payment of enhanced price. 

4.         On the other hand, learned counsel for the respondent, states that there are concurrent 

findings of fact recorded by two courts below and the petitioners have failed to show any 

misreading and non-reading on the part of the courts below. Learned counsel relying upon 

case titled Water and Power Development authority and others v. Umaid  Khan (1988 CLC 

501) argues that the amount of the revised demand notice cannot be recovered from the 

plaintiff-respondent. 

5.         I have heard the arguments of the learned counsel for the parties at length and 

perused the record with their able assistance.  

6.         No doubt there are concurrent findings of fact recorded by two courts below and the 

learned counsel for the petitioners  has  failed  to  show  any  mis-reading or non-reading of 

evidence on the part of the courts below. Furthermore learned counsel for the petitioners 

also failed  to  show  any  defect  in  the  findings   recorded   by   the   courts   below.  

7.         It is an important feature that when a person applies for electricity connection some 

amount is demanded to meet with the expenses of installation and demand notice is issued in 

favour of the applicant. Enhancement of dues on the basis of internal audit report is not 

permissible under the rules. Audit affair is a matter between authority and its audit 

department. Demand notice issued by authority to consumer having evaluated cost of 

material to be supplied to him for giving him electric connection. Authority reserved no 

right that amount demanded through notice could be enhanced by unilaterally or on account 

of enhancement in price of material. Authority would not be entitled to recover amount 

subsequently enhanced unilaterally by it on pretext that price of material supplied to 

consumer had gone up. Audit report held could not make consumer liable for any amount 

and could not bring about any agreement between such authority and consumer making 

latter liable to pay amount enhanced on basis thereof. I am fortified by the judgment of this 

Court reported (supra). Concurrent judgments and decrees of two courts below based on law 
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and evidence on record could not be interfered with in revisional jurisdiction of this Court 

when courts below while passing such judgments and decrees had neither misread nor 

misconstrued evidence on record nor had acted with material irregularity and illegality in 

exercise of such jurisdiction.  

            In the light of what has been discussed above, this civil revision having no merit is 

dismissed. 

 

AG/W-3/L                                                                                           Revision dismissed. 

 

2013 Y L R 1662 

[Lahore] 

Before Amin-ud-Din Khan, J 

GHULAM HUSSAIN---Petitioner 

Versus 

Mst. NOOR NISHAN and others---Respondents 
  

Writ Petition No.3406 of 2004/BWP, decided on 30th June, 2011. 

 (a) Constitution of Pakistan--- 
----Art.199---Constitutional jurisdiction of High Court---Scope---Such jurisdiction could be 

exercised to check glaring illegality and jurisdictional defect visible on face of record of 

subordinate tribunals, but not to decide factual controversy. 

 (b) West Pakistan Consolidation of Holdings Ordinance (VI of 1960)---  
----S.13---West Pakistan Land Revenue Act (XVII of 1967), S.164---Limitation Act (IX of 

1908), Ss. 5 & 29(2)---Appeal against order of confirmation of consolidation scheme---

Condonation of delay---Scope---Provisions of Limitation Act, 1908, unless specifically 

made applicable by West Pakistan Consolidation of Holdings Ordinance, 1960, would not 

apply thereto, for being a special law having provided limitation thereunder. 

            Aziz-ur-Rehman and Rana Muhammad Suhail Iftikhar for Petitioners.  

            Ch. Naseer Ahmad for Respondent.  

            Date of hearing: 30th June, 2011. 

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this writ petition the petitioners have called-in-

question the order passed by the Member (Judicial-V) Board of Revenue Punjab, Lahore 

dated 25-6-2004 in ROR No. 763 of 1998 filed by the petitioners. 

2.         The facts of the case are that Mauza Barreka Hithan, Tehsil and District 

Bahawalnagar was under consolidation. The Consolidation Officer confirmed the 

consolidation scheme on 25-5-1993. Scheme No. 51 was of the petitioners whereas Scheme 

No.81 was of the respondents. Ghulam Hussain petitioner No.1 was also member of 

Mashawarti Committee. On 29-12-1993 petitioners filed an appeal before the Additional 

Deputy Commissioner/Collector (Consolidation)  Bahawalnagar, which was filed after the 

prescribed period of limitation. In this appeal the petitioners contended that their owned and 

possessed land has been given to the respondents, therefore, they prayed  that the land 

mentioned in this appeal be given to them. On 29-3-1994 petitioners filed an application 

praying therein that they be allowed to amend the memo of appeal so that the land 
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mentioned in this application be mentioned in the memo of appeal and this land be given to 

the petitioners. 

            Respondents filed reply of this application on 28-6-1994 and they submitted that this 

application is frivolous and that this application as well as the appeal be dismissed. There is 

no order for granting permission to amend the appeal or allowing this amended application 

on the record. There is an order dated 26-12-1995 wherein Collector Consolidation has 

found that as the amended memo of appeal is on the file, therefore, it can be presumed that 

application for amendment would have been allowed previously whereas the stand of the 

learned counsel for the respondents is that this application was never granted. The 

petitioners of their own filed amended appeal along with application for amendment. The 

Additional Commissioner Bahawalpur on 23-4-1996 allowed this appeal. Against this order. 

The respondents filed an appeal before the Additional Commissioner Consolidation which 

was accepted on 25-3-1998 and the order passed by the Additional Deputy 

Commissioner(C) dated 23-4-1996 was set aside and that of Consolidation Officer dated 25-

3-1994 confirming that consolidation scheme was restored. 

3.         Aggrieved by the order of the Additional Commissioner Consolidation the 

petitioners filed a revision before the Member Board of Revenue. This R.O.R. No. 763/98 

was dismissed vide order passed by the Member Judicial Board of Revenue Punjab Lahore 

on 25-6-2004 which is the subject-matter of this writ petition. 

4.         Learned counsel for the petitioners submits that no doubt petitioner No.1 was 

member of Mashawarti Committee but he was never associated with the consolidation 

proceedings; further that the consolidation schemes were passed in violation of the 

consolidation laws; that his identity card number is fictitious as mentioned in the 

consolidation scheme and visibly his signatures on various documents are not similar, that 

Member Board of Revenue has not independently decided the revision petition filed by the 

petitioners but he has reproduced the order passed by the Additional Commissioner 

Consolidation. Further states that under the rules of Board of Revenue it was the duty of the 

consolidation staff to issue KATCHA PARCHA of the parties before finalization of the 

scheme but PARCHA which has been issued to the petitioner is dated 16-12-1993 whereas  

the  scheme  was  confirmed  on  25-5-1993; that under Rule 10(3) of the Consolidation 

Rules ... the Consolidation Officer can confirm the WANDA only when the parties to that 

scheme agree to that otherwise he can submit the matter to the Collector. 

5.         On the other hand learned counsel appearing on behalf or the respondents states that 

petitioner No.1 was admittedly the member of Mashawarati Committee and his stance that 

confirmation of the scheme of Mauza was not in his knowledge, is absolutely wrong; that 

the appeal filed before the Additional Deputy Commissioner Consolidation was clearly 

time-barred and further that section 5 of the Limitation Act, 1908 is also not applicable to 

the consolidation proceedings. Further submits that both the parties were joint owners before 

the consolidation, Therefore; the stand of the petitioners that they were owners in possession 

of the land sought  to be given to them under consolidation scheme is absolutely wrong; that 

there are three decisions in the consolidation hierarchy in favour of the respondents, 

therefore, there is no case of interference by  this  court  in  composite  findings  of  facts  

recorded  by  the  competent  Tribunal. 

6.         I have heard the learned counsel for  both  the  parties  at  full  length  and  have  

gone  through  the  record  of  this  case  which  is  also  very  voluminous  as  both the 
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parties have produced all the relevant record with this writ petition and written statement 

was also filed by the respondents. 

7.         No doubt the scope of exercise of jurisdiction conferred under Article 199 of the 

Constitution of the Islamic Republic of Pakistan, 1973, with this court with regard to check 

glaring illegality and jurisdictional defect visible on the surface of the record of subordinate 

Tribunal is available. If there are factual differences between the parties that cannot be gone 

into by this Court. The first point raised by the petitioners that no doubt petitioner No.1 was 

the member of Mashawarti Committee but to contradict the stand taken by the petitioners, 

that he was not associated with consolidation proceedings, against that the respondents have 

placed certified copies on record. Annexure R-1 statement of member of Mashawarati 

Committee dated 22-2-1993 for acceptance their appointment as the member Mashawarati 

Committee. This document is, signed and thumb-marked by petitioner No. 1 as well as other 

two members. Annexure R-D is the list whereby PARCHA KHAM Plot Bandi was 

distributed to the landowners. There are signatures of Ghulam Hussain against Scheme 

No.51 and Annexure R.E. is certified copy of Qabzul Wasol. In this document at Scheme 

No. 51 there are signatures of Ghulam Hussain. The learned counsel for the respondents 

have also placed on record his general confirmation order  of  consolidation  scheme  dated   

25-5-1993. On this document along with others there arc thumb impressions and signatures 

of Ghulam Hussain. Respondents have placed on record certified copies of Scheme Wanda 

No.17,38,50 and 52. All these schemes bear the signatures of Ghulam Hussain as member 

Mashawarati Committee. I am unable to understand that what was the necessity with the 

consolidation staff to forge the signatures of petitioner No.1. Ghulam Hussain on these 

papers. This record has been prepared in routine in performing the official duties by the 

consolidation staff. The statement of petitioner No.1 that he has not signed all these papers 

has absolutely no value. The signatures on all these documents seem to be of petitioner No.1 

as there are minor variations which are natural in the signatures of person who is not much 

educated. If this point is clear and proved on record that petitioner No. 1 has signed the 

scheme as well as general scheme register  in  finalization  of  scheme  on  25-5-1993. All 

these objections raised before this court which are factual in nature cannot be gone into. I 

have no doubt in my mind that in availability of these certified copies of official record 

petitioner No.1 signed the scheme and therefore, his appeal before the Additional Deputy 

Commissioner (Consolidation) on 29-12-1993 was time barred and I find that section 5 of 

the Limitation Act is not available. Under Consolidation of Holding Act, 1960 limitation has 

been provided in this Act, this being special law, therefore, it governs the limitation and 

general law of Limitation Act, 1908 is not applicable, till the time it has been made 

applicable. In consolidation Act it has not been specifically made applicable. Additional 

Deputy Commis-sioner (Consolidation) was having no jurisdiction to entertain  and decide 

the time-barred appeal. Further I have noticed that all the objections raised by the learned 

counsel for both the parties and voluminous case laws cited before the court relate to factual 

controversy, there is no necessity to go into each and every question raised before this court 

because factual controversy cannot be resolved in this constitutional petition. 

8.         Another fact which has come on the file is that in appeal moved before the 

Additional Deputy Commissioner (Consolidation) the petitioners prayed that a specific land 

be given in their Wanda but in the amended application another land was sought. With this 

record the learned counsel for the/respondents states that as the land is adjacent to the river, 

therefore, when the lands fall in the river bed, the petitioners start claiming the other land. It 
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may be so, but I am not inclined to go in the factual controversy between the parties. There 

are three decisions of the consolidation hierarchy in favour of the respondents whereas only 

the Additional Deputy Commissioner (Consolidation) has given findings in favour of the 

petitioners which were also without jurisdiction because the appeal was filed beyond the 

period of limitation and even the proceedings before the Additional Deputy Commissioner 

Consolidation with regard to amendment of appeal were not in accordance with law. 

9.         In the light of what has been discussed above I am not inclined to exercise this 

extraordinary constitutional jurisdiction in favour of the petitioners, therefore, this  writ 

petition is dismissed. 

SAK/G-47/L                                                                                        Petition dismissed. 

 

2013 Y L R 1709 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD DIN and others---Petitioners 

Versus 

MUHAMMAD RAMZAN through L. Rs. and others---Respondents 
  

Civil Revision No.2634 of 2011, heard on 11th December, 2012. 

Specific Relief Act (I of 1877)--- 
----S 42---Civil Procedure Code (V of 1908), S.115---Suit for declaration---Concurrent 

findings of fact by two courts below---Misreading and non-reading of evidence---

Revisional jurisdiction of High Court---Scope---Plea raised by plaintiff was that 

concurrent findings of facts recorded by two courts below could not be changed by 

High Court in exercise of revisional jurisdiction by fresh interpretation of evidence---

Validity---when agreement to sell was found by Trial Court to helve been validly 

executed and proved and also the receipt, through which a sum of Rs.60000 were paid, 

therefore, other findings reverting defendants by both the courts below were result of 

misreading of valuable documentary as well as oral evidence produced by defendants--

-Both the corms below committed illegality and material irregularity while recording 

findings against defendants---Such findings were not sustainable the same had been 

recorded while ignoring settled principles of law-Courts below committed illegality 

and material irregularity, therefore, findings recorded by both the Courts below were 

result of misreading and non-reading of evidence---High Court set aside judgments and 

decrees passed by two courts below and suit was dismissed---Revision was allowed in 

circumstances. 

Danish Ahmad Mukarram for Petitioners.  

Ch. Javed Rasool for Respondents.  

Date of hearing: 11th December, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J . - -Through this single judgment I intend to decide the above 

captioned civil revision and Civil Revision No.2635 of 2011, as common questions of law 

and facts are involved in both the civil revisions. 

2. The respondent-plaintiff (Muhammad Ramzan) filed a suit for declaration on 6-10-1997 

challenging therein the exchange Mutation No. 745 attested on 15-2-1994. The other suit for 
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declaration, which is subject-matter of Civil Revision No.2635 of 2011, was filed on 12-2-

2000 by Muhammad Din and Muhammad Rafique against Muhammad Ramzan, wherein 

they alleged that they are owner in possession of suit property mentioned in the head note of 

plaint measuring 3-kanals 15-marlas and the alleged transfer of 10-marlas land through 

Mutation No.745 in favour of defendant, Muhammad Ramzan, is fictitious one. Learned 

trial Court consolidated both the suits and proceedings were ordered in the suit titled 

"Muhammad Ramzan v. Muhammad Din etc." After the close of trial, vide judgment and 

decrees dated 26-10-2009 learned trial Court decreed the suit filed by Muhammad Ramzan 

and dismissed the suit filed by the petitioners-defendants, Muhammad Din etc. The 

petitioners filed two appeals before the first appellate court. The decree holder also filed 

cross-objections, as the mesne profit was not granted to him. Vide judgment and decrees 

dated 17-5-2011 ,learned first appellate court dismissed both the appeals of Muhammad Din 

etc. and accepted the cross objections filed by Muhammad Ramzan. Hence, these two civil 

revisions. 

3. Learned counsel for the petitioners-defendants states that the stance of petitioners in their 

suit was that there is an agreement to sell of suit property, subject-matter of suit titled 

"Muhammad Ramzan v. Muhammad Din etc." and plaintiffs paid an amount of Rs.60000 at 

the time of agreement to sell reduced into writing on 17-1-1994, total land is measuring 8-

kanals 18-marlas and total sale price was Rs.140000 and after receiving the balance amount 

by Muhammad Ramzan, they agreed that Mutation No.745 will be for exchange of land 

agreed to sell in their favour and in lieu thereof fictitiously 10-marlas land owned by 

Muhammad Din etc will be transferred in favour of Muhammad Ramzan, who will 

subsequently return this 10-marlas; that it was settled by the parties in order to save 

themselves from heavy expenses of stamp duty. Learned counsel argues that learned trial 

Court while recording the findings on issues Nos.1, 11 and 13 in paragraph 9 of the 

judgment came to the conclusion that it is proved through on well as documentary evidence 

that Muhammad Ramzan agreed to sell his property measuring 8-kanals 18-marlas in favour 

of defendant No.1 i.e. Muhammad Din through Exh.D-1 for payment of Rs.140000, who 

paid Rs.60000 through Exh.D-2 and Exh.D-1 was executed as sale agreement. Learned 

counsel further argues that even the learned Judge has compared with the signatures of 

Muhammad Ramzan upon Exh.D-1 and Exh.D-2 with his admitted signatures and came to 

the conclusion that upon Exh. D-1 and Exh.D-2, there are signatures of Muhammad 

Ramzan. 

Further that learned trial Court fell in error while ignoring unrebutted evidence of witnesses 

and statement of defendant as DW-6 and his witness Haq Nawaz DW-2, who categorically 

stated that the remaining amount was paid in his presence. This portion of statement of DW-

2 has not been challenged in the cross-examination; therefore under the law if the portion of 

statement of a witness is not challenged in cross-examination, it will be presumed that the 

other side has accepted the same. It has been further argued that when there was no cross 

appeal with regard to these findings recorded by the trial Court that Exh. D-1 and Exh.D-2 

have been proved through oral as well as documentary evidence, when the case of 

petitioners Muhammad Din etc is that this impugned Mutation No.745 was in continuation 

of that agreement to sell and further when the defendant proved the attestation of mutation 

by producing overwhelming evidence, the .findings recorded by the trial Court as well as 

first appellate court are result of misreading and non-reading of this overwhelming evidence, 

therefore are not sustainable under the law. Learned counsel has prayed for setting aside the 



 

 

(507) 

 

judgments and decrees passed by both the courts below and also prayed for dismissal of suit 

filed by Muhammad Ramzan and decreeing the suit filed by the petitioners-defendants 

Muhammad Din etc. 

4. On the other hand, Learned counsel for the respondent-plaintiff Muhammad Ramzan has 

argued that as there are concurrent findings of facts recorded by two courts below, therefore 

a limited scope remains with this court to scrutinize the findings of both the courts below; 

that when the plaintiff himself has challenged the impugned mutation, therefore learned trial 

court has rightly decreed the suit filed by his client. Further states that learned trial Court has 

not granted mesne profit and he prayed for the same through cross objections, which was 

granted by learned first appellate court and lastly learned counsel prayed that on the basis of 

any agreement to sell, a declaratory suit cannot be filed. 

5. I have heard the learned counsel for the parties at full length and also gone through the 

voluminous record with their able assistance. 

6. I have observed that learned trial Court came to the conclusion that agreement to sell with 

regard to suit property and receipt of payment of earnest money were proved by the 

petitioners-defendants, Muhammad Din etc. The portion remained unproved on behalf of 

petitioners-defendants, Muhammad Din etc. according to the trial Court, was payment of 

remaining price of land in dispute. As pointed out by learned counsel for the petitioners that 

for payment of remaining price, Haq Nawaz DW-2 was produced, who categorically stated 

that the remaining amount was paid in his presence. This portion of statement of DW-2 has 

not been challenged in the cross-examination by learned counsel for the plaintiff, 

Muhammad Ramzan. Under the law, the portion of statement of a witness remained 

unchallenged in the cross-examination is presumed that the other party has admitted this 

portion of statement of witness. Even the defendant (Muhammad Din) when appeared as 

DW-6, has stated that remaining price of Rs.80000 was paid on 15-2-1994. Furthermore, as 

it is pleaded by the defendant that it was agreed between the parties for execution of 

agreement to sell, the mode agreed by the parties was that the device of exchange mutation 

was adopted in order to save the parties from bearing heavy expenses of stamp duty, 

therefore Mutation of exchange No.745 was attested on 15-2-1994. I have noticed that the 

plaintiff has impleaded Patwari, who entered the mutation and also revenue officer. They not 

only filed written statements but also appeared in the court as witnesses and supported the 

version of petitioners-defendants and fully proved the valid attestation of mutation on the 

basis of statement as well as presence of parties. 

7. In furtherance of agreement to sell for its execution or compliance the mode of exchange 

was adopted by the parties, which has been proved through unrebutted evidence produced 

by the defendants, as Patwari has fully proved the entry of 'Rappat-Roznamcha' and Rappat 

has also been produced on the record. The revenue Halqa-Patwari Chadhar appeared as DW-

7, who produced the original record of Roznamcha for the year 1992 to 1995 and Register of 

mutations wherein Mutation No.745 dated 15-2-1994 also exists. Muhammad Tariq, 

previous Patwari of Halqa appeared as DW-8, who confirmed that Rappat No.202 dated 1-2-

1994 is in his writing, on the basis of which Mutation No.745 was entered and the said 

Rappat also bears his signatures. He has proved this Rappat with full detail. Muhammad 

Rasheed, Naib Tehsildar appeared as DW-9, who stated that he has attested the mutation. 

Against this unrebutted evidence, plaintiff failed to prove that no such mutation was entered 

or attested. Even the case of plaintiff is for seeking declaration of ownership of whole of the 

land measuring 8-kanals 18-marlas, whereas his own pleadings are even contradictory in 
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paragraph 5 of his plaint. in the body of plaint he has introduced another story that actually 

through the mutation in question it was agreed that he will transfer 06-marlas of land out of 

his owned land and will get 10-marlas of land owned by the defendants and also receive 

Rs.'5000. In this view of the matter, the proceedings and attestation of mutation are not 

totally denied by the plaintiff-respondent. When it is so, it was the duty of plaintiff to prove 

the transaction otherwise than the mutation has been attested. The plaintiff failed to prove 

his case as pleaded by him. Even on behalf of plaintiff there is only solitary statement of 

P.W. 1 (Muhammad Iftikhar) who is son of original plaintiff. No other witness has been 

produced by the plaintiff. It is admitted by the witness that his father was in the business of 

"Pesticide", therefore the pleading of original plaintiff that he is an illiterate villager, is 

admittedly not correct. As a person who is in the business of "Pesticides" must be a vigilant 

and a prudent shopkeeper, as it is a technical business. 

8. The other contention of learned counsel for the plaintiff-respondent that on the basis of 

agreement to sell, suit for declaration cannot be filed. I am afraid that this contention of 

learned counsel is result of misunderstanding the facts of case. The defendants-petitioners 

have not filed the suit for seeking a declaration of ownership of suit property on the basis of 

any agreement to sell, rather their suit is that 10-marlas property transferred through an 

exchange mutation in favour of plaintiff, to the extent of that property they be declared 

owner of 10-marlas which has been shown to have been transferred in favour of respondent-

plaintiff through Mutation No.745 dated 15-2-1994. It is the plaintiff who has challenged the 

mutation, otherwise through the exchange mutation the property subject-matter of agreement 

to sell has been transferred in the name of petitioners-defendants and the same has been 

incorporated in the Revenue Record. As it is the case of defendants that parties have used 

the device of exchange mutation for implementation of sale agreement, therefore there was 

no need for the defendants to file a suit for specific performance, as through the exchange 

mutation suit property has been mutated in their names. 

9. The other valuable documentary evidence which has been overlooked by both the courts 

below is Exh.P-2. This document is of the plaintiff himself. It is evident through this 

document, Jamabandi for the year 1992-1993, in the Column 4 of ownership name of 

Muhammad Rafique, one of the defendants, has been written. Learned counsel states that as 

this land was given to Muhammad Rafique as mortgagee, therefore his name is entered here, 

which also confirms the case pleaded by the defendants. Since the possession of defendants 

over the suit-land has been admitted by the plaintiff. Though the case of plaintiff is that it 

was given to the defendants on lease, whereas case of the defendants as pleaded by them that 

it was previously mortgaged with another person, then with one of, the defendants and 

afterwards agreemet to sell was arrived at between the parties. 

10. In the above circumstances, when the agreement to sell was found by learned trial Court 

to have been validly executed and proved and also the receipt Exh.D-2 and further when 

with regard to Exh.D-2 the findings of learned trial Court are that through this receipt 

Rs.60000 were paid, therefore the other findings reverting the petitioners-defendants by both 

the courts below are result of misreading of valuable documentary as well as oral evidence 

produced by the petitioners-defendants. In this view of the matter, both the courts below 

have committed illegality and material irregularity while recording the findings against the 

petitioners, the same are not sustainable under the law because the same have been recorded 

while ignoring the settled principles of law. 
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11. Learned counsel for the respondent-plaintiff (Muhammad Ramzan) has relied upon 

"1984 SCMR 504 (Muhammad Bux v. Muhammad Ali) and 1997 SCMR 1139 (Abdul 

Hakeem v. Habibullah and 11 others)" to argue the case that there are concurrent findings of 

facts recorded by two courts below and the High Court cannot change these findings by 

fresh interpretation of evidence. There is no cavil to this rule but the case-law referred to by 

learned counsel for the respondent-plaintiff is not applicable to the facts of this case, as the 

courts below have committed illegality and material irregularity, therefore the findings 

recorded by both the courts below are result of misreading and non regarding of evidence. 

12. The crux of above detailed is that both the civil revisions are allowed and impugned 

judgments and decrees passed by both the courts below are set aside. The result would be 

the suit filed by the respondent-plaintiff (Muhammad Ramzan) shall stand dismissed with 

costs throughout, whereas the suit filed by the petitioners-defendants (Muhammad Din etc.) 

shall stand decreed with costs throughout. 

13. In both the civil revisions, the petitioners sought permission to lead additional evidence 

through Civil Miscellaneous No.4-C-201.2 in Civil Revision No.2634 of 2011 and Civil 

Miscellaneous No.2-C of 2012 in Civil Revision No.2635 of 2011. As I have noticed that 

sufficient material is available at this final stage, therefore no need to require or discuss 

further document. As such both the above mentioned C.Ms. are disposed of accordingly. 

M.H./M-71/L        Revisions allowed. 

 

2013 Y L R 1756 

[Lahore] 

Before Amin-ud-Din Khan, J 

ALLAH DITTA through Legal Heirs---Petitioners 

Versus 

ALI MUHAMMAD through Legal heirs and 2 others---Respondents 
 

Civil Revision No.561-D of 1992, heard on 30th October, 2012. 

Specific Relief Act (I of 1877)--- 
----S. 42---Civil Procedure Code (V of 1908), O.VI, R.4---Suit for declaration to the effect 

that suit property was fraudulently transferred to the defendant, was decreed---Fraud, plea 

of---Essential elements---Plaintiff had alleged fraud, and for making such allegation, there 

were certain principles to plead the same with full detail---As a person praying to the court 

to declare a document or a transaction as null and void, plaintiff was duty bound to be 

specific in his stand when he alleged the fraud and to plead the same with full detail, which 

was not done in the present case---Onus to prove fraud was on the plaintiff and  he had not 

appeared himself before the Trial Court as a witness, and the onus in such like cases only 

shifts to the other side when the plaintiff appears before the court and makes statement on 

oath to the effect that he had not got registered the impugned document---Plaintiff, in the 

present case, opted not to appear in affirmative evidence either in person  or  through  

attorney,  therefore  no question of shifting the onus of proof on the defendants arose---

Findings of courts below were against law and available evidence and were set aside---

Revision was allowed, in circumstances. 

    Tahir Mehmood for Petitioner.  

    Respondents ex parte. 

    Date of hearing: 30th October, 2012. 
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JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioner has challenged the 

judgment and decree dated 4-2-1990 passed by learned Addl: District Judge, Muzaffargarh, 

whereby the appeal filed by the petitioner was dismissed and the judgment and decree dated 

1-4-1989 passed by learned Civil Judge, Muzaffargarh, whereby the suit for declaration filed 

by respondent No.1/ plaintiff was decreed.  

2.         The petitioner has filed C.M. No.1593 of 2010 stating therein that respondents 

Nos.1(i) and (ii) have compromised with the petitioner and they have sworn their affidavits 

to this effect, which have been appended with this application. Even Mr. Sarwar Awan, 

Advocate appeared on behalf of said respondents and states that he has no objection if the 

civil revision is accepted. All other respondents have been proceeded ex parte vide Order 

dated 4-3-2011. 

3.         Learned counsel for the petitioner-defendant states that the suit property was 

transferred through  registered documents; that actually the petitioner purchased the suit 

property and to avoid from pre-emption it was shown as a gift, otherwise he paid the price 

and through registered document it was transferred in favour of petitioner; that  the  

documents  were  registered  on  3-8-1977, whereas the suit in hand was filed on 11-1-1987. 

Learned counsel further states that when plaintiff has challenged the registered document, 

therefore he was bound under the law to prove the case pleaded by him but he miserably 

failed to prove the same and that when fraud was alleged by him, so he was bound under the 

law to plead the fraud with full detail and prove his pleadings as well; that his witnesses also 

contradict his pleadings but the learned courts below failed to exercise the jurisdiction, 

vested in them by law and misinterpreted the evidence led by the parties and the findings 

recorded by the courts below are result of misreading and non-reading the material evidence 

available on the file. It has been further argued that as the suit was clearly time-barred and 

issue No.5-A was also framed but the findings of learned courts below are absolutely wrong 

on this point also.  

4.         I have heard the learned counsel for the petitioner at full length and also gone 

through the evidence available on the file. 

5.         It is admitted position that the plaintiff was a Lumberdar, as this fact has been 

admitted by his witnesses, who deposed that he is an educated person. Whereas, Allah Ditta 

petitioner-defendant was admittedly an illiterate person. Even the possession of 

defendant/petitioner upon the suit land has been admitted by P.W.3. He admitted that the 

suit property was transferred in the name of defendant 11 years ago through registered gift 

deeds. This, transfer was pre-empted by Mukhtiar Ahmad through a pre-emption suit filed 

on 9-9-1978 but subsequently according to the petitioner-defendant, said Mukhtiar Ahmad 

taking some money from him withdrew that suit, copy of plaint is Exh.D-1 and copy of 

statement and order of the court for withdrawal of that pre-emption suit is Exh.D-2. The 

registered documents have some presumptions in accordance with the Registration Act. The 

plaintiff is admittedly an educated person and also Lumberdar of Mouza. He has alleged 

fraud. For alleging the fraud, there are certain principles to plead the same with full detail. 

As a person praying the court to declare a document or a transaction to be null and void, 

therefore the plaintiff is duty bound to be specific in the stand when he alleges fraud and 

also to, plead the same with full detail. The plaintiff has not pleaded the alleged fraud in 

detail, as was required under the law. The witness of plaintiff, P.W.3 has admitted the 

possession of transferee i.e. petitioner-defendant over the suit property. Further, after the 
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transfer of suit property in favour of petitioner it was pre-empted and filing of suit in hand 

after 10 years of registered document in the above circumstances when the plaintiff is 

Lumberdar and a literate person, the suit was certainly time-barred. Even the witnesses of 

plaintiff have not deposed that when the transaction came in their knowledge, as P.W.3 

stated that 11 years ago the land was transferred through a registered document. On material 

points the witnesses of petitioner and even the petitioner have not been cross-examined by 

the plaintiff. It is 'settled now that when on material point alleged by a witness in his 

examination in chief if he is not cross-examined, that portion of his statement will be 

presumed to have been admitted by the other party.  

6.         The most important factor in this case which has been ignored by the courts below is 

that plaintiff himself never appeared in the trial of the case as his own witness, as it was a 

case of allegation of fraud played upon him. P.W.4, his son, appeared as his Attorney and 

there is nothing mentioned that why his father himself is not appearing before the court as a 

witness. Further, the Attorney of plaintiff appeared after the close of evidence of defendant, 

in affirmative as well as rebutted evidence. The statement of Attorney of plaintiff can be 

read only in the rebuttal evidence, as the same has been got recorded after the close of 

defendant's evidence.  Therefore,  the  statement  of  P.W-4 who is Attorney of plaintiff 

cannot be read in affirmative evidence of plaintiff because I am clear in my mind that 

defendant has to rebut the evidence led by the plaintiff and when the plaintiff did not appear 

in person or through attorney, in affirmative evidence the defendant was not having 

opportunity at that time to rebut his statement. As in this case the fraud has been alleged by 

the plaintiff, therefore the onus to prove the pleading was upon him what he has pleaded. 

The onus shifts only in such like cases when plaintiff appears before the court and makes a 

statement on oath that he has not got registered the impugned document. In this case, when 

the plaintiff opted not to appear in affirmative evidence and not to produce his Attorney in 

affirmative evidence, then there is no question of shifting the onus of proof. In these 

circumstances, both the courts below by ignoring this legal position fell in error while 

recording the findings against the petitioner-defendant. The findings recorded by the courts 

below are absolutely against the law and evidence available on the file and also the result of 

unaware with the settled principles of law as well as non-reading the evidence led by 

petitioner-defendant.  

7.         For the foregoing reasons, this civil revision is allowed and the impugned judgments 

and decrees passed by two courts below are hereby set aside. Resultantly, the suit filed by 

respondent No.1/plaintiff shall stand dismissed with costs throughout.  

 

KMZ/A-169/L                                                                                     Revision allowed. 
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2013 Y L R 1856 

[Lahore] 

Before Amin-ud-Din Khan, J 

GUL SHER and others---Petitioners 

Versus 

DOST MUHAMMAD and others---Respondents 
  

Civil Revision No.2349 of 2005, heard on 19th December, 2012. 

 (a) Specific Relief Act (I of 1877)--- 
----S.42---Qanun-e-Shahadat (10 of 1984), Arts.117 & 120---Suit for declaration---Oral 

mutation---Onus to prove---Shifting of onus---Principle---Applicability---Rule of shifting of 

onus is applicable in simple cases of transactions through oral mutations---When person 

challenging transaction appears before court and makes statement on oath before court 

according to his pleadings that he had not transferred the property, then automatically onus 

shifts upon beneficiary of the transaction. 

 (b) Islamic Law--- 
----Gift---Marz-ul-Maut, principle of---Applicability---Gift mutation was assailed on the 

ground that donor of suit-land was suffering from Marz-ul-Maut, when gift was made in 

favour of donees---Validity---Donor died on 7-11-1978, and gift was made several months 

before his death, therefore, gift was not made under Marz-ul-Maut, when nature of disease 

was not proved---For proving transaction during Marz-ul-Maut, it was the basic fact which 

was required to be pleaded and proved that transferor was in fear of death and he transferred 

the property under that fear and disease was of such nature where fear of death was natural 

but no such facts were either pleaded or proved---Findings recorded by both the Courts 

below were in accordance with law and facts on record, which needed not to be interfered 

with by High Court while exercising jurisdiction under S. 115 C.P.C.---Revision was 

dismissed in circumstances.  

            Sh. Irfan Akram for Petitioners. 

            Arshad Nazir Mirza for Respondents Nos. 1 to 3. 

            Date of hearing: 19th December, 2012.  

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners-plaintiffs have 

challenged the judgment and decree dated 14-7-2005 passed by learned Addl: District Judge, 

Khushab, whereby the appeal filed by them was dismissed, and the judgment and decree 

dated 28-1-2005 passed by learned Civil Judge, Khushab, whereby the suit for declaration 

filed by the petitioners-plaintiffs was dismissed.  

2.         Briefly, the facts as leading to this civil revision are that the plaintiffs-petitioners on 

16-12-1978 filed a suit for declaration challenging therein a decree of civil court, Joharabad 

in the suit titled "Dost Muhammad and others v. Muhammad  Hassan  and  others"  dated  

25-10-1978 with regard to the suit property measuring 1801-kanals 18-marlas, the detail of 

which is mentioned in the head note of plaint. The written statement was filed and suit was 

contested. Learned trial Court framed issues and invited the parties to produce their 

respective evidence. Both the parties adduced oral as well as documentary evidence.  The  

suit  was  dismissed  on   3-10-1981. An appeal was preferred before learned first appellate 

court. Vide order dated 20-7-1983 learned first appellate court remanded the matter to 
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learned trial Court, who framed an additional issue No.11 on 10-10-1983 and vide judgment 

and decree dated 28-1-2005 dismissed the suit. The appeal was filed before learned first 

appellate court, which also met with the same fate vide judgment and decree dated 14-7-

2005. Hence, this civil revision.  

3.         Learned counsel for the petitioners-plaintiffs argues that both the courts below fell in 

error while ignoring the previous litigation, which went up to the august Supreme Court with 

regard to the property measuring 856-kanals, which was transferred in favour of petitioners-

plaintiffs in a family settlement by their father, namely Hafiz Muhammad Hassan; that the 

propositus of parties, Hafiz Muhammad Hassan was owner of land measuring 2261-kanals 

18-marlas, he transferred 856-kanals in a family settlement in favour of plaintiffs, which was 

challenged and matter went up to the august Supreme Court of Pakistan, where the leave 

was refused; that their suit for declaration of ownership of that land was decreed, appeal was 

dismissed and Civil Revision No.1918 of 1983 was dismissed on 16-5-2000, then the 

respondents filed a petition for leave to appeal before the august Supreme Court, which was 

also dismissed on 27-5-2003, therefore to the extent of their entitlement of 856-kanals as 

family settlement was finalized and when this 856-kanals of land be excluded from total 

ownership of the propositus, the remaining property does not become 1801-kanals 18-

marlas; that even on this score claim of defendants-respondents is void; that when at the 

time of alleged gift Muhammad Hassan was not owner of 1801-kanals 18-marlas, therefore 

no possession has been transferred in favour of respondents and even on that score the 

alleged gift is nullity in the eye of law. Learned counsel tried to argue the case on the basis 

that the alleged gift was made during "Marz-ul-Maut" as the propositus died on 7-11-1978 

and further he was insane at the time of his death and aged about 90 years; that the 

defendants-respondents failed to prove necessary three ingredients of gift, offer, acceptance 

and delivery of possession; that the findings recorded by both the courts below are result of 

misreading, non-reading of valuable evidence produced by the petitioners-plaintiffs. Learned 

counsel lastly stated that learned trial Court has not recorded the evidence after remand of 

case, therefore violated the remand order.  

4.         On the other hand, learned counsel for respondents Nos.1 to 3 argues that both the 

courts below came to the conclusion that when the property measuring 856-kanals has been 

adjudicated up to the august Supreme Court in favour of plaintiffs-petitioners, therefore that 

property has been excluded from total ownership of the propositus/original owner, namely 

Hafiz Muhammad Hassan and that the remaining property will be presumed that same has 

been gifted to the respondents-defendants Nos.1 to 3. Learned counsel further states that 

there are concurrent findings of facts recorded by two courts below and ordinarily this court 

does not interfere with the concurrent findings of learned courts below unless any material 

illegality or infirmity is shown therein. It has been further argued that when the arbitration 

proceedings came into the knowledge of present petitioners, they moved an application 

before the court under Order I Rule 10 of the C.P.C., which was dismissed and even they 

have challenged the same before the High Court; that even the father of parties moved an 

application for setting aside exparte proceedings, learned counsel has referred Exh.D-29 

which is reply of application in the above referred suit, wherein the petitioners have 

admitted that Muhammad Hassan has transferred whole of his property to his legal heirs. 

Learned counsel has referred Exh.D-21 to argue that in this plaint titled "Ghous Muhammad 

and others v. Dost Muhammad etc." in Para 4 whereof, the age of father of parties has been 

mentioned as 80 years and in Para 6 it is stated that he is under influence of defendants 
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Nos.1 to 3. Further stated that the defendants-respondents in their written statement in the 

above said suit, which is Exh.D-28, clearly stated that the suit property has been transferred 

in their names through gift; that the petitioners-plaintiffs have no cause of action to file the 

suit, as they have admitted the transfer in favour of respondents-defendants; that no one 

from plaintiffs' side appeared as a witness in affirmative evidence, they opted to get recorded 

the statement of one of the plaintiffs at the stage of rebuttal and said statement cannot be 

considered as affirmative evidence; that when no one appeared from the plaintiffs' side in 

affirmative evidence, therefore suit was not proceedable, as in this case when the gift and a 

decree of court where the award was made rule of the court, were challenged, therefore 

without statement of plaintiffs suit was not proceedable because the pleadings cannot be 

considered as evidence.  

5.         I have heard the learned counsel for the parties at full length and also, gone through 

the record minutely with their able assistance.  

6.         I have scanned the whole record of case minutely. This is not a case of gift of 

property through oral mutation but the gift of property has been got recorded by the parties 

in shape of agreement of reference to the Arbitrator and then proceedings of civil court 

through which it was made the rule of court. As I have mentioned the arguments of learned 

counsel for the respondents-defendants that case of petitioners-plaintiffs is self-

contradictory. At one place their case is that the father of parties was mentally incapacitated 

to transfer and conversely at other place their case is that because of "Marz-ul-Maut" the 

transaction is invalid. In my humble view, both these pleadings are self-contradictory, self 

destructive also and even through the documentary evidence the defendants proved that it 

was pleaded by the plaintiffs themselves in another suit, certified copy of which has been 

produced as Exh.D-21 and Exh.D-29. It is the case of petitioners-plaintiffs that whole of 

property has been transferred by Hafiz Muhammad Hassan to his legal heirs and further that 

he is aged about 80 years and wants to gift the property to defendants Nos.1 to 3. I have 

noticed that it is not a case where the oral gift has been challenged. The petitioners have 

challenged the transfer of property through award made rule of the court, of property gifted 

in favour of respondents-defendants. Further that the alleged gift is on behalf of their father. 

It is not proved that their father never appeared before the court in arbitration proceedings 

and the rule of court is not in accordance with law. When they have challenged the 

proceedings of court, which culminated into the rule of court, plaintiffs were bound under 

the law to appear at least in the witness box and make a statement on oath with regard to 

their assertions and pleadings. 

7.         In simple cases of transactions through oral mutations etc, the rule of shifting of onus 

is applicable and that is when a person challenging the transaction appears before the court 

and makes a statement on oath before the court according to his pleadings that he has not 

transferred the property, then automatically the onus shifts upon the beneficiary of 

transaction. In this case, the transfer is through the rule of court and even then none of the 

plaintiffs bothered to appear in affirmative evidence, rather one of the plaintiffs opted to 

appear at the time of rebuttal evidence. I am clear in my mind that the statement of plaintiff 

which was recorded at the time of rebuttal, cannot be read in the affirmative evidence 

because the defendant has no opportunity to rebut the affirmative part of evidence of 

plaintiff recorded after the close of defendants' evidence. In this case none of the plaintiffs 

appeared in the affirmative evidence, therefore no question of shifting of onus to prove upon 

the beneficiary arises. Furthermore, when the case was remanded and an additional issue 
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No.11 was cast, even then the plaintiffs opted not to produce any oral evidence after framing 

of this issue. 

8.         I have noticed that the pleadings and evidence of plaintiffs-petitioners are self 

contradictory, as they pleaded that their father was unable to move and he was conscious 

less at the time of alleged transaction, the transaction is bad due to "Marz-ul-Maut" and that 

the transaction is bad due to non fulfilment of three ingredients of valid gift in accordance 

with section 149 of the Mohammadan Law, therefore all these pleas are self contradictory 

and are even against the documentary evidence led by the respondents-defendants. 

Moreover, when learned counsel for the petitioners-plaintiffs questioned that as the plaintiffs 

have claimed 856-kanals in a family settlement, whether the defendants were given any 

property in that family settlement? The answer is that no property has been given to any 

other son or daughter by Hafiz Muhammad Hassan. This fact also goes against the 

petitioners-plaintiffs. In case in hand, when the parties to gift have admitted the factum of 

gift before the court in the arbitration proceedings, therefore after the death of donor the 

plaintiffs become third party as they are not party to the gift transaction, in this eventuality 

in my view, a third party cannot raise objection or ask to declare the gift nullity on the basis 

of non delivery of possession. Even on the record it is not proved that the possession was not 

delivered under the gift to the defendants. 

9.         I have also noticed that the application for making award the rule of court was filed 

on 11-4-1978, which is visible from Exh.D-18 and presumably the matter of entering into 

arbitration and issuance of the award is prior to that date and as the matter was stayed due to 

the reason that present petitioners filed revision before this court, which is evident from 

Exh.D-7 and after dismissal of said revision on 11-10-1978, on the move of parties learned 

trial Court recorded the statement of parties on 25-10-1978 and made award the rule of 

court, whereas said Hafiz Muhammad Hassan died on 7-11-1978, therefore by no stretch of 

imagination it can be said that the gift was under "Marz-ul-Maut" as the matter of gift is 

several months before his death, when nature of disease was also not proved. For proving a 

transaction during "Marz-ul-Maut" it is the basic fact which is required to be pleaded and 

proved that transferor was in fear of death and he transferred the property under the said 

fear. The disease was of such nature where fear of death was natural. No such facts have 

either been pleaded or proved. 

10.       In the light of what has been discussed above, the findings recorded by both the 

courts below are in accordance with the law and facts on record, which need  not  be  

interfered  with  by  this  court while exercising jurisdiction under section 115 of the C.P.C. 

Consequently, this civil revision having no force is dismissed with no order as to costs. 

MH/G-6/L                                                                                           Revision dismissed. 
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2013 Y L R 1870 

[Lahore] 

Before Amin-ud-Din Khan, J 

AHMAD ALI and others---Petitioners 

Versus 

BASHIR AHMED and others---Respondents 
  

Civil Revisions Nos.3990 and 3775 of 2010, heard on 12th June, 2012.  

(a) West Pakistan Land Revenue Act (XVII of 1967)--- 
----Ss.42 & 45---Qanun-e-Shahadat (10 of 1984), Arts. 117 & 120---Specific Relief Act (I of 

1877), S.42---Civil Procedure Code (V of 1908), S.115---Suit for declaration---Mutation of 

sale---Attestation---Onus to prove---Plaintiffs claimed that they were owners in possession 

of suit-land and entries in revenue record had no legal value---Defendants resisted the suit 

by raising the plea that they had purchased suit-land and revenue record supported their 

version---Trial Court and Lower Appellate Court concurrently decided the matter in favour 

of defendants---Validity---Onus to prove valid sale of land in favour of predecessor of 

defendants was on defendants to prove valid sale and valid attestation of mutation---

Compliance of all conditions mentioned in S. 42 of West Pakistan Land Revenue Act, 1967, 

for valid attestation of mutation were necessary and without strict compliance, the mutation 

was nullity in the eyes of law---Mutation in question did not create any right or title in suit 

property in favour of predecessors of defendants and it had also no affect upon the rights of 

predecessor as well as of plaintiffs---Mutation proceedings were not judicial proceedings 

and did not at all happen to confer title---Whenever genuineness of any mutation was 

challenged, burden was squarely on parties relying upon the mutation, to prove actual 

transaction---High Court declined to close its eyes and validate concurrent findings without 

application of mind---High Court had to exercise its jurisdiction vested to it under S. 115, 

C.P.C. and to interfere in illegal findings recorded by courts below, so as to rectify illegality 

committed by two courts below, when they had ignored basic provisions of law---High 

Court, in exercise of revisional jurisdiction set aside concur-rent judgments and decrees 

passed by two courts below and decreed the suit in favour of plaintiffs---Revision was 

allowed in circumstances. 

            Qasim Ali v.  Sher Muhammad 2007 YLR 1770; Khushi  Muhammad and others v. 

Bashir Ahmad and others  2010 YLR 175; Muhammad Iqbal and another v. Mukhtar Ahmad 

through L.Rs. 2008 SCMR 855; Wali and 10  others v. Akbar and 5 others 1995 SCMR 284 

and Saleem Akhtar v. Nasir Ahmad  PLD 2000 Lah. 385 ref. 

 (b) West Pakistan Land Revenue Act (XVII of 1967)--- 
----Ss.42 & 45---Entry of Jamabandi---Scope---Till the time entry of Jamabandi is not 

changed through valid attestation of mutation on the basis of any transaction between parties 

or order passed by any court, previous entry remains in field.  

 (c) West Pakistan Land Revenue Act (XVII of 1967)--- 
----S.42---Specific Relief Act (I of 1877), S.42---Suit for declaration---Limitation---Every 

wrong entry in new Jamabandi gives new cause of action to a person. 

            Fakhar-uz-Zaman Akhtar Tarar for Petitioners.  

            Ch. Riaz Ahmad Kataria for Respondents. 

            Date of hearing: 12th June, 2012. 
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JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this single judgment, I intend to dispose of Civil 

Revisions Nos.3990 of 2010 and 3775 of 2010 as common questions of law and facts are 

involved in these civil revisions. 

2.         Through this civil revision the petitioners have challenged the judgment and decrees 

dated 15-10-2010 passed by the learned Additional District Judge, Sheikhupura, whereby 

two appeals filed by the petitioners were dismissed against the judgment and decrees dated 

14-2-2007 passed by the learned Civil Judge, Sheikhupura, whereby the suit for declaration 

filed by the petitioners was dismissed and the other suit for possession filed by respondents 

Bashir Ahmed and others was decreed. 

3.         Brief facts of the case are that the petitioners-plaintiffs on 10-10-2001 filed a suit for 

declarationthat they are owners in possession of the suit property measuring 11-kanal and 2-

marla fully described in the head note of the plaint and stated that entries in the Revenue 

Record against their rights have no legal value and have prayed that Mutation No.48 attested 

on 2-7-1969 be declared as illegal, void, fraudulent and against the law and facts. Written 

statement was filed. The suit was contested. Another suit for possession of land "titled 

Bashir Ahmad and others v. Ahmad Ali and others" measuring about 12-Marla relating to  

the  suit-land  which  is  subject-matter  of the suit for declaration, was filed  on  21-2-2002. 

This suit was also contested. The learned trial Court consolidated both the suits and framed 

the consolidated issues and proceedings were ordered in suit for declaration filed by the 

petitioners. Both parties produced their respective evidence. The learned trial Court vide 

consolidated judgment and decrees dated 14-2-2007 dismissed suit for declaration filed by 

the plaintiffs-petitioners and decreed the suit for possession filed by the respondents. Two 

appeals were filed before the first appellate court by the petitioners and vide consolidated 

judgment and decrees dated 15-10-2010 both the appeals were dismissed, hence these civil 

revisions. 

4.         Learned counsel for the petitioners contends that the impugned Mutation No.48 is 

forged and fictitious one. It does not contain the signatures or thumb-impression of the 

alleged seller i.e. the predecessor of the petitioners. Further there is no signatures of 

Lambardar, Pattidar or any respectable of the area. It has not been sanctioned in Jalsa-aam, 

therefore, states that it is proved on record that this mutation was got sanctioned on the basis 

of fraud. Further contends that the respondents were bound under the law to prove the valid 

attestation of mutation by producing Revenue Officer, Lambardar, Pattidar and Patwari etc. 

None of the above said persons have been produced as witnesses. In this context reliance has 

been placed on Qasim Ali v.  Sher Muhammad (2007 YLR 1770), Khushi  Muhammad and 

others v. Bashir Ahmad and others  (2010 YLR 175) and Muhammad Iqbal and another v. 

Mukhtar Ahmad through L.Rs. (2008 SCMR 855). He further contends that when fraud has 

been alleged limitation is not a bar in filing of the suit. When impugned mutation came in 

the knowledge of the petitioners-plaintiffs, they filed the suit. In this context reliance has 

been placed on Wali and 10  others v. Akbar and 5 others (1995 SCMR 284). Further 

contends that every entry in the next Jamabandi gives new cause of action. In this 

perspective reliance has been placed on Saleem Akhtar v. Nasir Ahmad  (PLD 2000 Lahore 

385). 

5.         On the other hand, learned counsel for the respondents states that there are 

concurrent findings of fact recorded by the two courts below, therefore, while exercising 



 

 

(518) 

 

jurisdiction this court is not required to reappraise the evidence available on the file and has 

prayed for dismissal of the revision petitions.  

6.         I have heard the arguments of the learned counsel for the parties and have perused 

the record with their able assistance. 

7.         I have noticed that the alleged mutation on the basis of which respondents have 

claimed rights in the property has been sanctioned which is clear violation of section 42 of 

the Land Revenue Act, 1967. Admittedly, this mutation is not signed or thumb-marked by 

the seller. There is no identification by the Lambardar or the Councillor or landowner of the 

estate. I have noticed that through Mutation No.47 the proprietary rights were transferred in 

favour of Muhammad Ibrahim from the Central Government and on the same day through 

Mutation No.48 whole of the land from his name has been shown to be transferred in the 

name of Bahali etc. the predecessor of the respondents through oral sale as the successors of 

Muhammad Ibrahim filed suit for declaration and one of the plaintiffs Noor Muhammad 

appeared as P.W.2 and made statement on oath therefore, onus to prove the valid sale of the 

land in favour of predecessor of defendants was on the defendants to prove valid sale and 

valid attestation of the mutation. I have observed that copy of impugned mutation is Exh.P-2 

as well as Exh.D-2 on the file which is not signed or thumb-marked by Muhammad Ibrahim 

the alleged seller, Lambardar, Councillor, Pattidar or identifier before the Revenue Officer. 

These conditions have been mentioned in section 42 of the Land Revenue Act, 1967. The 

compliance of all the conditions mentioned therein for valid attestation of mutation is 

necessary, without strict compliance of section 42 ibid the mutation is nullity in the eyes of 

law; therefore it does not create any right or title in the suit property in favour of the 

predecessors of the respondents and it has also no effect upon the rights of the predecessor 

as well as of the petitioners. As the mutation proceedings are not judicial proceedings and do 

not at all happen to confer title. Whenever genuineness of any mutation is challenged, the 

burden squarely lies on the parties relying upon the mutation, to prove the actual transaction. 

Reliance is placed on Muhammad Iqbal  and another v. Mukhtar Ahmad through L.Rs. 

(2008 SCMR 855) (supra). When this mutation is clearly against the law and declared as 

such, therefore, no valid title in the suit-land was transferred in favour of the predecessor of 

the respondents. It is settled law that till the time the entry of Jamanbandi is not changed 

through the valid attestation of mutation, on the basis of any transaction between the parties 

or the order passed by any court, the previous entry remains in the field. I have observed that 

through invalid attestation of mutation the entries in the Jamanbandi were change, therefore 

when the impugned mutation is declared  null  and  void,  the  previous  entries 

automatically take place on the surface of the Jamanbandi. Therefore, the law cited by the 

learned counsel for the petitioners  that  every  wrong  entry  in  the  new  Jamanbandi  gives  

the  new  cause action to a person, is fully applicable to the facts of this case, therefore by no 

stretch of imagination, the suit can be declared barred by limitation. Even otherwise, the 

petitioners-plaintiffs are in possession of some portion of the suit-land for which the 

respondents have filed suit for possession, it is also a strong circumstance in favour of 

version of the petitioners-plaintiffs which supports the version with regard to the limitation 

put forth by the plaintiffs. 

8.         Even otherwise respondents were bound to prove the factum of sale independent of 

attestation of impugned Mutation No.48 but they miserably failed to plead and prove the 

same. 
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9.         In this view of the matter, the arguments advanced by the learned counsel for the 

respondents that there are concurrent findings recorded by the two courts below, therefore, 

this court cannot interfere in the concurrent findings, have no weight. This court cannot 

close its eyes and validate the concurrent findings without application of mind. This Court 

ought to exercise its jurisdiction vested to it under section 115, C.P.C. and to interfere in the 

illegal findings recorded by the courts below, so as to rectify the illegality committed  by  

two  courts  below,  when  they have ignored the basic provisions of law.  

            In the light of what has been discussed above, Civil Revision No.3990  of 2010 and 

Civil Revision No. 3775 of 2010 are allowed. Resultantly, the judgments  and decrees 

passed by both the courts below are set aside. The suit for declaration filed by the petitioners 

is decreed with  costs throughout and suit for possession filed by the respondents stands 

dismissed. 

MH/A-133/L                                                                                       Revision allowed. 

 

2013 Y L R 2016 

[Lahore] 

Before Amin-ud-Din Khan, J 

RABIA BIBI and another---Petitioners 

Versus 

JAHANA through L.Rs.---Respondent 
 Civil Revision No.753 of 2009, heard on 21st May, 2013.  

Punjab Pre-emption Act (IX of 1991)--- 
----S. 13---Talbs, performance of---Talb-e-Ishhad--- Talb-e-Muwathibat--- Plaintiffs filed 

pre-emption suit which was decreed by the Trial Court but the same was dismissed by the 

Appellate Court---Validity---Statements of parties to the transaction were recorded on 19-8-

1998, the receipt of the sale price was admitted by the seller, the possession was transferred 

and attestation of mutation was a formality---Sale for the purpose of pre-emption was 

complete on 19-8-1998 and the pronouncement of right of pre-emption before the attestation 

of mutation and sending notice of Talb-e-Ishhad was not defective---Notice of Talb-e-Ishhad 

sent to the vendee had not been proved to have been  served  or refused,  as  the  postman  as 

well as postal clerk had not been produced to testify the same---Receipt of acknowledgment-

due as well as original notice of Talb-e-Ishhad which contained report that the addressee 

was not  available and his 'Lawahiqeen' had refused to accept the same, was not proved on 

the record as the same had been produced in the statement of counsel for the plaintiffs-

petitioners--- Plaintiffs-petitioners had failed to prove the performance of Talb-e-

Muwathibat and Talb-e-Ishhad in accordance with law which were pre-requisite for filing 

suit for pre-emption---Both  the  Talbs  had  not  been  pleaded  and  proved  in  accordance  

with  law---No case for interference by the High  Court had been made out---Revision being 

devoid of any substance was dismissed. 

            Muhammad Tariq and others v. Mst. Shamsa Tanveer and others PLD 2011 SC 151; 

Mian Pir Muhammad and another v. Faqir Muhammad through L.Rs. and others PLD 2007 

SC 302; Muhammad Bashir and others v. Abbas Ali Shah 2007 SCMR 1105 and Bashir 

Ahmed v. Ghulam Rasool 2011 SCMR 762 rel. 

            Muhammad Ehsan Gondal for Petitioners. 

            Nemo for Respondent. 

            Date of hearing: 21st May, 2013. 
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 JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners-plaintiffs have 

challenged the judgment and decree dated 11-2-2009 passed by learned Addl: District Judge, 

Mandi Baha-ud-Din, whereby the appeal filed by the respondent-defendant was accepted 

and judgment and decree dated 9-2-2007 passed by learned Civil Judge, Malikwal District 

Mandi Baha-ud-Din decreeing the suit of plaintiffs-petitioners, were set aside. 

2.         Briefly, the facts of this case are that on 26-11-1998 the plaintiffs-petitioners filed a 

suit to pre-empt the sale of land in favour of defendant transferred through Mutation No.855 

attested on 19-11-1998. In the plaint the plaintiffs pleaded that they came to know  about  

the  sale  of  land  on  3-11-1998 and forthwith announced their right of pre-emption. The 

written statement was filed by the respondent-defendant. He denied the claim of plaintiffs 

and pleaded that the Talbs have not been fulfilled in accordance with law, as notice has not 

been sent to him. Learned trial Court framed issues and invited the parties to produce their 

respective evidence. Both the parties produced oral as well as documentary evidence in 

support of their versions. After the closing of trial, learned trial Court vide judgment and 

decree dated 9-2-2007 decreed the suit. An appeal was filed  before the first appellate court 

by the defendant, which was accepted vide judgment and decree dated 11-2-2009. Hence, 

this civil revision by the petitioners-plaintiffs. 

3.         I have noticed that in the plaint place of knowledge of impugned sale is mentioned as 

the house of Rabia Bibi without specifying any place in that house, whereas in the statement 

it has been stated that the plaintiffs were sitting in the courtyard of house of Rabia Bibi. 

Further the plaintiffs-petitioners produced receipt of sending the notice as Exh.P-3, 

Acknowledgement Due as Exh.P-4 and registered envelope as Exh.P-5. All these documents 

were produced in the statement of learned counsel for the plaintiffs. Astonishingly on the 

receipt there is thumb impression of recipient of the registered letter and the names of 

recipient are Fatima Bibi and Rabia Bibi, whereas on the other side the address of sender is 

Civil Judge, Malikwal. The original envelope has also been produced as Exh.P-5, 

whereupon it is reported that the addressee is not available and his 'Lawahiqeen' have 

refused to receive the same, therefore be returned. Learned counsel for the petitioners states 

that learned first appellate court has non-suited the plaintiffs on the ground that the Talabs 

were made even prior to the attestation of mutation. While relying upon "PLD 2011 

Supreme Court 151  (Muhammad Tariq and others v. Mst. Shamsa Tanveer and  others)" 

argues that as the statements of parties were recorded by the Revenue Officer on 19-8-1998, 

the transaction was completed and attestation of which was just a formality, which was 

actually attested on 23-11-1998. As the plaintiffs came to know about the sale on  3-11-1998 

and pronounced their intention to pre-empt the sale on the same day and on next day i.e. 4-

11-1998 sent the notice, therefore in accordance with section 13 of the Punjab Pre-emption 

Act, 1991 and in the light of case law referred supra, I agree with learned counsel for the 

petitioners to this extent that as the statements of parties to  the  transaction  were  recorded  

on   19-8-1998, the receipt of sale price was admitted by the seller, the possession was 

transferred and further attestation of mutation was a formality, therefore the sale for the 

purpose of pre-emption was complete in all respects on 19-8-1998 and the pronouncement 

of right of pre-emption before the attestation of mutation and sending notice thereof was not 

defective one. 

4.         Now the question of performance of Talbs in accordance with law is concerned, the 

plaintiffs have pleaded the place of knowledge and pronouncement of right of pre-emption 
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as house of one of the plaintiffs without any specification of place in the house, whereas 

when they appeared as their own witnesses and stated the place of knowledge and intention 

of right of pre-emption as courtyard of house of Rabia Bibi. I believe that it is not a specific 

place required under the law to be pleaded and proved for the performance of Talb-e-

Muwathibat because all the three ingredients i.e. date, place and time of gaining the 

knowledge of sale is necessary in order to prove the jumping demand, as it is a fact which is 

to be proved through oral evidence. It must be pleaded specifically and without pleading the 

place of knowledge the jumping demand cannot be proved. In this context, I am fortified by 

the judgment of august Supreme Court of Pakistan reported as "PLD 2007 Supreme  Court 

302 (Mian Pir Muhammad and another v. Faqir Muhammad through L.Rs. and others)". 

5.         I have observed that the alleged notice of Talb-e-Ishhad sent to the vendee has not 

been proved, served or refusal on his part, as the Postman has not been produced to justify 

the same. The Postman as well as Postal Clerk has not been produced. The receipt as well as 

original notice which contains/report that the addressee was not available and his 

'Lawahiqeen' have refused to accept the, same, is not proved on the record, as the same has 

been produced in the statement of learned counsel for the plaintiffs. In this context, reliance 

is placed upon "2007 SCMR  1105  (Muhammad  Bashir  and  others  v.  Abbas  Ali  Shah)  

and  2011  SCMR 762 (Bashir Ahmad v. Ghulam Rasool)". 

6.         In this view of the matter, the petitioners-plaintiffs miserably failed to prove the 

performance of Talb-e-Muwathibat and Talb-e-Ishhad in accordance with law, which are 

pre-requisite for filing a suit for pre-emption. When both these, Talbs have not been pleaded 

and proved in accordance with law, therefore I am unable to disagree with the findings 

recorded by learned first appellate court. Consequently, no case for interference by this 

Court while exercising the jurisdiction under section 115 of the C.P.C. has been made out. 

As such, the instant; civil revision being devoid of any substance is dismissed. 

AG/R-11/L                                                                                          Petition dismissed. 

 

2013 Y L R 2071 

[Lahore] 

Before Amin-ud-Din Khan, J 

SHAHZAD SALEEM and 2 others---Petitioners 

Versus 

TARIQ MAHMOOD and others---Respondents 
  

Civil Revision No.1845 of 2004, heard on 28th November, 2012. 

 Specific Relief Act (I of 1877)--- 
----S. 9----Suit for possession of immovable property and recovery of mesne profits of suit 

property---Contention of the plaintiffs was that the defendants had encroached upon their 

property---Suit was decreed concurrently---Validity---Real controversy between the parties 

was whether the defendant had encroached upon property of the plaintiffs----For proving 

encroachment, plaintiffs were bound under law to specifically prove the partition of the suit 

property and then to prove the encroachment of the defendants upon property falling in their 

share---Plaintiff had admitted that in the site plan, specific portion of the plaintiffs was not 

mentioned and further that marks mentioned in the order of the Deputy Settlement 

Commissioner were also not available on the site plan----Pivotal question regarding 

encroachment and partition had not been concentrated upon by the parties and no proper 
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evidence in that regard had been produced---High Court set aside orders of courts below and 

remanded the matter to Trial Court with the direction to re-determine to the real question in 

issue between the parties after appointing a local commission for site inspection and 

preparation of a site plan and to show actual possession of the parties---Revision was 

allowed, in accordingly. 

            Syed Mehboob Shah v. Tehsil Nazim, Pishin and another 2012 SCMR 196; Niaz 

Ahmad v. Fida Muhammad 1987 CLC 659; Hussain and others v. Faiz Muhammad and 

others 1989 MLD 3651; Noor Hussain v. Fauji Foundation Hospital 1989 CLC 1; Jane 

Margrat William v. Abdul Hamid Mian 2003 MLD 1430; Civil Petition for Special Leave to 

Appeal Nos.352 and 353 of 1973 and Mst. Bilquis Begum and others v. Khalid Hameed 

Khan and others 2007 YLR 2212 ref. 

            Sh. Naveed Shaharyar for Petitioners. 

            Maqbool Elahi Malik and Syed Kamal Ali Haider for Respondents. 

            Muhammad Shahzad Shaukat for Respondents Nos. 2 to 6. 

            Date of hearing: 28th November, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---This civil revision has been filed to call in question  the  

judgment  and  decree  dated  19-6-2004 rendered by the learned Additional District Judge, 

Faisalabad whereby, the appeal filed by the petitioners-defendants was dismissed while 

appeal filed by the respondents-plaintiffs was partially accepted against the judgment and 

decree dated 29-7-2002 handed down by the learned Civil Judge 1st Class, Faisalabad 

whereby a suit for possession and recovery of mesne profits filed by respondents-plaintiffs 

was decreed to the extent of possession while it was dismissed to the extent of mesne profits. 

2.         The facts giving rise to the present revision petition are that the plaintiffs-

respondents filed a suit for possession of portion of Property No. 173 fully described in the 

plaint and also claimed mesne profits of the suit property. Mainly the case of the plaintiffs-

respondents was that the defendants-petitioners have encroached upon portion of the 

property. The suit was contested by the petitioners-defendants who filed written statement 

denying the averments of the plaint. Upon the divergent pleadings of the parties the 

following issues were framed by the learned trial Court:- 

 (1)        Whether the plaintiffs have no right and locus standi to file this suit? OPD 

 (2)        Whether this suit is liable to be stayed under section 10, C.P.C.? OPD. 

 (3)        Whether the defendants are entitled  to  retain  the  possession  of the suit property 

by maturing their right of adverse possession? OPD. 

 (4)        Whether this suit is time-barred? OPD. 

 (5)        Whether this court lacks jurisdiction to try this suit? OPD. 

 (6)        Whether this suit is false and frivolous and defendants are entitled to special costs 

under section 35-A of C.P.C.? OPD. 

 (7)        Whether the order of Settlement Commissioner dated 14-12-1976 is illegal, 

unlawful, against facts, against law, void and inoperative upon the rights of the defendants? 

OPD. 

 (8)        Whether the plaintiffs are entitled to the possession of the suit property as prayed 

for? OPP. 

 (9)        Whether the plaintiffs are entitled to the possession of the suit property and mesne 

profits at the rate of Rs.1000 per month since institution of the suit? OPP. 
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 (10)      Whether the plaintiffs are entitled to recover the mesne profits of six years prior to 

the institution of the suit at the rate of Rs.500 per month? OPP. 

 (11)      Relief. 

Thereafter, the parties led oral and documentary evidence in support of their respective 

stands.  

3.         After considering the oral and documentary evidence of the parties and hearing 

arguments of the learned counsel for the parties the learned Civil Judge 1st Class, Faisalabad 

decreed the suit of the plaintiffs-respondents to the extent of possession while it was 

dismissed to the extent of mesne profits and the defendants-petitioners were directed to 

surrender the possession of the suit property within one month,  vide  judgment  and  decree  

dated  29-7-2002. Feeling aggrieved by the said judgment and decree of the learned trial 

Court both the parties went in appeal, vide consolidated judgment and decrees dated 19-6-

2004, the learned 1st Appellate  Court-learned Additional District Judge, Faisalabad 

dismissed the appeal filed by the petitioners-defendants whereas the appeal filed by the 

plaintiffs-respondents was partially accepted. Hence, this Civil Revision.  

4.         The learned counsel for the petitioners-defendants contends that the plaintiffs-

respondents are successors of the original owner of 1/3rd of the property mentioned in the 

plaint, their claim is on the basis of the order passed by the Deputy Settlement 

Commissioner dated 14-12-1976 which has been produced as Exh.P.1 while by this order 

identification of the property allegedly encroached by the petitioners-defendants is not 

identifiable. It is further contended by the learned counsel for the petitioners-defendants that 

the plaintiffs-respondents moved an application for permission to produce secondary 

evidence with regard to the site plan annexed with as Exh.P.1 but after that without any 

reason produced Exh.P.3 allegedly site plan annexed with the decision of the Deputy 

Settlement Commissioner as Exh.P.3, even this site plan does not show the partition of the 

suit property. Learned counsel has referred the contents of the site plan as well as note given 

on the side of this site plan. Further states that there is no mention of possession as well as 

1/3rd portion allegedly given to Makhdoom Syed Nazar Hussain Shah predecessor of 

plaintiffs-respondents. It is also contended that this site plan was not per se admissible which 

has been produced through the statement of the learned counsel and prayed that the 

plaintiffs-respondents have miserably failed to prove their case, therefore judgments and 

decrees passed by both the courts below be set aside, suit be dismissed with costs 

throughout. Learned counsel has relied upon 2012 SCMR 196 (Syed Mahboob Shah v. 

Tehsil Nazim, Pishin and another) to contend that the dispute between the parties could be 

resolved by demarcation of the suit property by appointment of local commission. It is also 

contended that both the courts below have not decided that how much property has been 

encroached upon by the defendants-petitioners? Learned counsel has also relied upon the 

following cases-law:-- 

            1987 CLC 659 [Lahore] (Niaz Ahmad v. Fida Muhammad)  

            1989 MLD 3651 [Lahore] (Hussain and others v. Faiz Muhammad and others) 

            1989 CLC 1 [Lahore] Noor Hussain v. Fauji Foundation (Hospital), and  

            2003 MLD 1430 [Lahore] Jane Margrat William v. Abdul Hamid Mian.  

5.         On the other hand, learned counsel for the respondents while referring the judgment 

of august Supreme Court of Pakistan dated 5-4-1974 passed in Civil Petitions for Special 

Leave to Appeals Nos.352 and 353 of 1973 has stated that the matter was resolved between 

the parties and predecessor of the plaintiffs-respondents namely Makhdoom Syed Nazar 
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Hussain was declared owner of 1/3rd of the suit property, the relevant portion of the said 

para is reproduced as under:-- 

            "xxxx There is thus little substance in both the petitions except to observe that in 

effecting partition of the two buildings, the claim of the petitioner to receive 1/3rd share in 

the frontage may be kept in view. In case he is not given any share in the frontage of the two 

buildings he may be compensated by allocation of a larger share in the back portion. The 

manner in which the partition will be effected nevertheless will be the exclusive discretion 

of the Settlement authorities." 

It is further contended that after partition by the Deputy Settlement Commissioner through 

Exh.P.1, the petitioners-defendants challenged the same through various writ petitions and 

even the matter again referred to the august Supreme Court of Pakistan and the same was 

decided against the petitioners-defendants. It is next contended that the plaintiffs-

respondents have fully proved their case pleaded by them and there are concurrent findings 

recorded by the courts below. The learned counsel with regard to the mesne profits has 

relied upon 2007 YLR 2212 [Lahore) (Mst. Bilquis Bequm  and others v. Khalid Hameed 

Khan and others). 

6.         I have given my anxious consideration to the contentions of the learned counsel for 

the parties and perused the record with their assistance with due care and caution. 

7.         I believe that there is no dispute with regard to the title of 1/3rd of the suit property 

of the plaintiffs-respondents. The real controversy between the parties is whether the 

petitioners-defendants have encroached upon the property of the plaintiffs-respondents or 

not? For proving the same the plaintiffs-respondents were bound under the law to 

specifically prove the partition of the suit property by metes and bounds and then to prove 

the encroachment of the petitioners-defendants upon the property falling in their share. 

When confronted to the learned counsel for the plaintiffs-respondents that whether in 

Exh.P.3, he can show the portion with calculation of 1/3rd of the whole of the property as 

claimed by the plaintiffs-respondents and whether there are marks of the share of each 

share-holder as ABCD, as has been marked in the order of the Deputy Settlement 

Commissioner dated 14-12-1976. Learned counsel has frankly admitted that in this site plan 

specific portion of the plaintiffs-respondents  is  not  mentioned  and  further  that  marks  

ABCD mentioned  in the order of the Deputy Settlement Commissioner are also not 

available on this site plan. Without going into the admissibility of this site plan an objection 

has been raised by the learned counsel for the petitioners-defendants that this site plan is 

otherwise not helpful to the plaintiffs-respondents. 

8.         This being so, as the pivotal point in issue in the suit has not been concentrated upon 

by the parties and to prove the actual matter in issue or question determinable by the courts 

no proper evidence has been produced by the parties, therefore, further discussion on 

evidence or merits of the case may not prejudice the case of either of the parties as valuable 

rights of the parties are involved in this lis and the matter in issue is very old one. Therefore, 

in the interest of justice, I deem it appropriate to set aside both the judgments and decrees 

passed by both the courts below as the same do not match with the evidence available on the 

file and remand the case in the light of the judgment referred by the learned counsel for the 

petitioners with the direction to the learned trial court to re-determine the real question in 

issue between the parties after appointing local commission for site inspection and 

preparation of the site plan and measurement of the whole of property No.173 and to show 

actual possession of the parties on the portion of the property, as it is admitted between the 
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parties that the plaintiffs-respondents are owners of 1/3rd of the property mentioned in the 

plaint and share of the parties is not in dispute. Therefore, the only question determinable by 

the courts was to get whole of the property measured and to get the site plan prepared with 

measurement and then to determine as to whether the defendants-petitioners are in 

possession of the portion of the suit property. For this purpose any Engineer from the 

Building Department can be appointed as local commission as in the administration of 

justice it is the primary duty of the court to reach to a right conclusion and to take the aid of 

all the permissible means if the court requires any further evidence, the parties may be 

invited to produce evidence for reaching upon a right conclusion. 

9.         For what has been discussed above, this civil revision is accepted and the judgments 

and decrees passed by both the courts below are set aside and the case is remanded to the 

learned trial Court in the light of the observations made above by this Court. 

KMZ/S-14/L                                                                                       Case remanded. 

 

2013 Y L R 2135 

[Lahore] 

Before Amin-ud-Din Khan, J 

SAFER AHMAD and others---Appellants 

Versus 

MUHAMMAD ANWAR---Respondent 
  

R.S.A. No.66 of 2010, heard on 28th November, 2012. 

 Punjab Pre-emption Act (IX of 1991)--- 
 ----S. 13--- Talb-i-Muwathibat--- Proof---Non-mentioning of time and date in  plaint---Suit 

filed by pre-emptor was concurrently decreed in his favour by Trial Court and Lower 

Appellate Court---Validity---To prove jumping demand, if source of knowledge or person 

informing was not mentioned in plaint, pre-emptor could not prove such fact subsequently 

by producing evidence, as fact of source of knowledge was not mentioned in the plaint---

Mentioning of fact of source of knowledge was necessary in plaint, therefore, mentioning 

name of informer in plaint was necessary---No evidence was available to prove jumping 

demand as plaintiff's witness did not state time of information and other witness was not 

witness of Talb-i-Muwathibat i.e. jumping demand, therefore, pre-emptor did not prove 

jumping demand in accordance with law---Pre-emptor failed to establish performance of 

Talbs in accordance with law, therefore, he was not entitled to judgment and decrees passed 

by courts below---High Court set aside judgments and decrees of both the courts below and 

suit filed by pre-emptor was dismissed---Second appeal was allowed in circumstances. 

            2012 SCMR 911; 2009 SCMR 488 and Mian Pir Muhammad and another v. Faqir 

Muhammad through L.Rs. and others PLD 2007 SC 302 ref. 

            Rana Nasrullah Khan for Appellants. 

            Mehmood Ahmad Bhatti for Respondent. 

            Date of hearing: 28th November, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through the Regular Second Appeal, the appellants have 

assailed the judgment and decree dated 6-1-2010 rendered by the learned Additional District 

Judge, Sialkot whereby an appeal filed by the appellants was dismissed and judgment and 
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decree dated 17-4-2009 handed down by the learned Civil Judge, Sialkot through which a 

suit filed by the respondent-plaintiff for possession through pre-emption was decreed. 

  

2.         Briefly, the facts of the case are that Muhammad Anwar respondent filed a suit on 

28-3-1995 to pre-empt the sale in favour of the defendants-appellants through registered 

sale-deed attested on 30-11-1994. Plaintiff-respondent claimed that he came to know about 

the sale of the shop in question adjacent to his shop on 3-12-1994, he announced his 

intention to pre-empt the sale and then sent a notice through registered A.D. and on the 

refusal of the vendees, filed a suit for possession through pre-emption. Written statement 

was filed, suit was contested. The learned trial Court framed the issues, invited the parties to 

produce their respective evidence. Both the parties produced their oral as well as 

documentary evidence. The learned trial Court  vide  judgment  and  decree  dated  17-4-

2009 decreed the suit. Feeling aggrieved by the said judgment and decree an appeal was 

preferred by the appellants, which was also dismissed by the learned Additional District 

Judge, Sialkot vide judgment and decree dated 6-1-2010, hence, this RSA before this Court. 

  

3.         Learned counsel for the appellants has referred para No. 3 of the plaint as well as 

Exh.P.3 wherein there is no mention of the informer about the sale in question. It is further 

contended that without mentioning the name of the informer, the plaintiffs cannot prove the 

jumping demand as required under section 13 of the Punjab Pre-emption Act, 1991. It is 

next contended that first time name of the informer was introduced when the plaintiff-

respondent appear  as  his  own  witness as P.W.5  on  22-12-1996, this very ground was 

sufficient to non-suit the plaintiff-respondent; that admittedly shop in question was adjacent 

to the shop owned by the plaintiff-respondent and when witnesses of the defendants stated 

that from the day of sale, the sale in question was in the knowledge of the plaintiff-

respondent and this portion of the statements of the witnesses was not challenged during the 

cross-examination, therefore, under the law this portion of the statements will be presumed 

to have been admitted by the plaintiff-respondent. It is further contended that the plaintiff-

respondent while appearing as P.W.5 has admitted during the cross-examination that case of 

the plaintiff is that shop in question was sold on 3-12-1994 and on the same day he came to 

know about the sale. Learned counsel has relied upon 2012 SCMR 911 and 2009 SCMR 

488, to contend that without mentioning the name of informer in the plaint and notice of 

Talb-e-Ishhad, requirement of section 13 of the Pre-emption Act, 1991 was not fulfilled. 

  

4.         On the other hand, learned counsel for the respondent-plaintiff has vehemently 

opposed this appeal on the ground that the learned trial court has rightly decreed the suit of 

the plaintiff which has been upheld by the learned 1st Appellate Court as such there are 

concurrent findings of fact of both the courts below which are not liable to be interfered with 

by this Court as this Court can only see the illegality or irregularity in the impugned 

judgments and decrees which is lacking in this case, hence, the appeal may be dismissed. 

Reliance has been placed on PLD 2007 Supreme Court 302 (Mian Pir Muhammad and 

another v. Faqir Muhammad through L.Rs. and others). 

  

5.         I have heard the learned counsel for the parties and also gone through the record with 

due care and caution. 
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6.         In this appeal, the basic question determinable by this Court is that whether the 

mentioning of source and name of the informer was necessary in the plaint and notice of 

Talb-e-Ishhad by the plaintiff-respondent. Learned counsel for the respondent-plaintiff while 

referring PLD 2007 Supreme Court 302 (Mian Pir Muhammad and another v. Faqir 

Muhammad through L.Rs. and others), has argued that name of witness is not necessary as 

five Members Bench of the August Supreme Court of Pakistan has resolved this controversy 

that names of the witnesses need not to be mentioned in the plaint and in the notice as it is 

part of evidence and evidence is not required under Order VI Rule 5 of C.P.C. in the 

pleadings. But the mentioning of source of information of sale is another thing. The 

witnesses are the persons who testify or witness of gaining knowledge of the sale by the 

plaintiff/pre-emptor and the witnesses of jumping demand of the plaintiff but informer is not 

the only witness to the jumping demand but also a source to inform the plaintiff about the 

impugned sale, therefore, in my view mentioning of source of knowledge is necessary in the 

plaint. 

  

7.         To prove the jumping demand if source of knowledge or person informing is not 

mentioned in the plaint, the plaintiff cannot prove this fact subsequently by producing 

evidence as the fact of source of knowledge is not mentioned in the plaint, therefore, 

mentioning of fact of source of knowledge is necessary in the plaint, therefore, in the case in 

hand mentioning the name of the informer in the plaint was necessary. Even otherwise, 

when the portion of the statements of the witnesses of the defendant-appellants that the sale 

was in the knowledge from the day of the sale and the portion of their statements to this 

extent was not cross-examined, under the law it is presumed that the plaintiff has admitted 

this portion of their statements and furthermore, when the plaintiff got recorded his own 

statement as PW-5 and his case is that on  3-12-1994 at 12-00 p.m. (noon), he learnt about 

the impugned sale at his shop and he then and there announced to exercise his right of pre-

emption. The other strong admission that brother of the plaintiff was tenant on this shop and 

litigation of eviction even went up to High Court and his brother Ihsan was evicted by the 

executing court. So far the informer Abdul Jabbar, introduced by PW-5 appeared as his 

witness as P.W.6, who in his statement has not mentioned the time of information of sale 

given to the plaintiff and with regard to the jumping demand, statement of the plaintiff is not 

in corroboration with his statement. There is no other evidence to prove the jumping demand 

on 3-12-1994 at 12-00 p.m. as P.W.6 Abdul Jabbar has not stated the time of information as 

well as other witness P.W.7 is even not witness of Talb-e-Muwathibat, i.e. jumping demand. 

Therefore, the plaintiff has not proved the jumping demand in accordance with law. 

  

8.         In this view of the matter, I am clear in my mind that plaintiff-respondent failed to 

establish the performance of Talbs in accordance with law, therefore, he was not entitled to 

the judgment and decrees passed by the courts below which are otherwise clearly in 

violation of the judgments of the august Supreme Court of Pakistan, therefore, both the 

judgments and decrees being against the law are set aside and the suit stands dismissed with 

no order as to costs. This RSA is allowed.  

MH/S-41/L                                                                              Second appeal allowed. 
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2013 Y L R 2201 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD ILYAS NAVEED and another---Petitioners 

Versus 

ALLAH DITTA---Respondent 
  

Civil Revision No.1455 of 2010, heard on 20th November, 2012. 

Punjab Pre-emption Act (IX of 1991)--- 
 ----S.13(3)---Talb-e-Ishhad, notice of---Denial of receipt of such notice by defendants---

Validity---Plaintiff was bound to prove delivery of such notice to defendants or refusal 

thereof which suit land was not divisible---Plaintiff had not proved delivery of such notice 

through registered A.D. to defendant or his refusal to receive same---Suit was dismissed in 

circumstances. 

            Bashir Ahmed v. Ghulam Rasool 2011 SCMR 762; Hayat Muhammad and others v. 

Mazhar Hussain 2006 SCMR 1410 and Muhammad Aslam and 2 others v. Syed Muhammad 

Azeem Shah and 3 others 1996 SCMR 1862 ref. 

            Muhammad  Bashir  and  others   v.  Abbas  Ali  Shah  2007  SCMR  1105  rel. 

            Ch. Riaz Aslam for Petitioners. 

            Ch. Javed Rasul and Shahid Ali Shakir for Respondents. 

            Date of hearing: 20th November, 2012. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this Civil Revision, the petitioners have challenged 

the judgment and decree dated 22-12-2009 passed by the learned Additional District Judge, 

Gojra whereby an appeal filed by one of the petitioners, namely, Khalid Latif was dismissed 

whereas an appeal filed by Allah Ditta respondent was accepted against the judgment and 

decree dated 4-12-2006 passed by learned Civil Judge 1st Class, Gojra whereby the suit for 

possession through pre-emption filed by Allah Ditta respondent was partially decreed. 

  

2.         Briefly, the facts of the case are that Allah Ditta respondent in the instant petition 

instituted a suit for possession through pre-emption against the petitioners on 15-5-2002.  It  

was  alleged  in  the  plaint that the petitioners had purchased suit-land measuring 8 kanals-

11 marlas jointly in equal share through Mutation No.816 attested on 29-1-2002, from  

Ahmed  Hassan brother of Allah Ditta respondent for a consideration of Rs.1,00,000 by way 

of concealment and  the respondent being Shafi-i-Sharik, Shafi-i-Khaleet and Shafi-i-Jar had  

a  superior right  to  pre-empt  the  sale  of  the  suit-land  (fully  described  in  the  plaint).  It  

was  claimed  in  the  plaint  that  Allah  Ditta respondent had fulfilled the requirements of 

Talbs as envisaged in law, therefore, was entitled for the decree prayed for. 

  

3.         The suit was contested by the petitioners, who controverted the averments of the 

plaint while filing the written statement.  It  was  specifically  stated  in  the written 

statement that the respondent has failed to fulfil the requirements of  Talbs and had no 

superior right to pre-empt the sale made in favour of the petitioners. 
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4.         The learned trial court framed as many as ten issues out of the pleadings of the 

parties. Parties to the case adduced their respective evidence. The learned trial court after 

hearing the arguments, vide judgment and decree dated 4-12-2006 while deciding issue No. 

4 declared that plaintiff proved Talbs against defendant No. 2, i.e. Khalid Latif and while 

deciding issue No. 8, it has been held that defendant No. 2 was also co-sharer and suit was 

decreed against defendant No. 2 to the extent of 1/4th share of the suit property and to the 

extent of rest of the suit property the suit was dismissed. Allah Ditta plaintiff-respondent as 

well as Khalid Latif defendant No.2 petitioner being dissatisfied preferred their respective 

appeals and the learned Ist Appellate Court-learned Additional District Judge after hearing 

the arguments of the parties, accepted appeal filed by Allah Ditta plaintiff-respondent and 

dismissed the appeal filed by Khalid Latif petitioner and decreed the suit fully. Hence, this 

civil revision. 

  

5.         Learned counsel for the petitioners contends that the sale was indivisible and 

plaintiff had not proved Talbs against both the defendants, therefore, for non-performance as 

well as non-proving of Talbs against petitioner No. 1, suit must have been dismissed fully by 

the learned trial court. Learned counsel has relied upon 2007 SCMR 1105 (Muhammad 

Bashir and others v. Abbas Ali Shah), to contend that only  sending notice of Talb-e-Ishhad 

is not sufficient to fulfil the requirement of section 13 of Punjab Pre-emption Act, 1991 to 

prove Talb-e-Ishhad. It is also contended that registered notice must be with cover of 

acknowledgement due and service or refusal must be proved before the court; that against 

petitioner No. 1 no such service or refusal has been proved, therefore, in the light of 

judgment supra the suit is liable to be dismissed. He has further relied upon 2011 SCMR 762 

(Bashir Ahmed v. Ghulam Rasool), to contend that the plaintiff was bound to produce the 

postman to prove the refusal of defendant No. 1 to receive notice of Talb-e-Ishhad. Lastly 

the learned counsel submitted that the suit of the respondent is liable to be dismissed simply 

on the ground that the requirement of Talbs as enunciated in section 13 of the Punjab Pre-

emption Act, 1991 have not been fulfilled. Hence, this Civil Revision be accepted and 

judgments and decrees passed by both the courts below be set aside. 

  

6.         On the other hand, learned counsel for the respondent has opposed this petition 

vehemently and has relied upon 2006 SCMR 1410 (Hayat Muhammad and others v.  

Mazhar Hussain), to contend that only sending notice through registered A.D. is sufficient 

for compliance of section 13 of Punjab Pre-emption Act, 1991. He has further relied upon 

1996 SCMR 1862 (Muhammad Aslam and 2 others v.  Sved Muhammad Azeem Shah and 3 

others) in support of his case. 

  

7.         I have heard the learned counsel for the parties at full length and also gone through 

the record with their assistance with due care and caution. 

  

8.         The provisions of section 13 of the Punjab Pre-emption Act, 1991, deals with the 

demand of pre-emption, right to pre-empt the sale and the performance of the Talbs as 

required by section 13. Sub-section (3) of section 13 of the Act (ibid) deals with the 

proposition, as to whether the pre-emptor is under legal obligation to place on record the 

acknowledgement due along, with the postal receipt and also to produce the truthful 
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witnesses to prove the per-formance of Talb-e-Ishhad. Subsection (3) of section 13 is 

reproduced as under:-- 

  

            Section 13…………………………….. 

  

"(3)      Where a pre-emptor has made Talb-e-Muwathibat under subsection (2), he shall as 

soon thereafter as possible but nor later than two weeks from the date of knowledge make 

Talb-e-Ishhad by sending a notice in writing attested by two truthful witnesses, under 

registered cover acknowledgement due, to the vendee, confirming his intention to exercise 

the right of pre-emption." 

  

9.         Admittedly, the plaintiff has not proved the delivery of alleged notice of Talb-e-

Ishhad through registered A.D. to defendant No. 1 or his refusal to receive the notice. In the 

light of the judgment reported in 2007 SCMR 1105 (Muhammad Bashir and others v. Abbas 

Ali Shah), the august Supreme Court of Pakistan has finally determined the matter that just 

sending notice through registered A.D. is not sufficient to prove its delivery or refusal by the 

defendant to receive notice when the defendant has denied issuance or receipt of notice by 

him in the written statement. I have noticed that in written statement defendants have 

specifically denied the receipt or refusal to receive notice, therefore, the plaintiff was bound 

under the law to prove the delivery of notice to both the defendants or refusal thereof when 

the suit property is not divisible. The case-law cited by the learned counsel for the 

respondent is not applicable to the facts and circumstances of the present case. Keeping in 

view the dictum laid down by the august Supreme Court of Pakistan in 2007 SCMR 1105 

(Muhammad Bashir and others v. Abbas Ali Shah), which is fully applicable to the facts and 

circumstances of the present case, this Civil Revision is allowed  and judgments and decrees 

passed by both the courts below are set aside and the suit stands dismissed. However, the 

parties are left to bear their own costs.  

SAK/M-171/L                                                                                     Revision accepted. 

 

2013 Y L R 2273 

[Lahore] 

Before Amin-ud-Din Khan, J 

GHULAM JAFFAR KHAN---Petitioner 

Versus 

MUHAMMAD NASRULLAH KHAN and others---Respondents 
  

Writ Petition No.10062 of 2013, heard on 5th June, 2013.  

Specific Relief Act (I of 1877)--- 
----S.9---Constitution of Pakistan, Art.199--Constitutional petition---Suit for possession of 

immovable property---Concurrent findings of fact were on record with regard to taking over 

the possession by the defendant---High Court, while exercising constitutional jurisdiction 

does not scrutinize the findings of fact recorded by the courts below---No reason was 

available to disagree with the findings recorded by the courts below---Revision had been 

filed with mala fide after the execution of the decree---Out of 16 defendants 15 had 

withdrawn their revision and compromised the matter which had not been disclosed in the 

constitutional petition filed after a period of more than 4-1/2 months---Said act of 
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suppressing the material facts made by the petitioner liable to be burdened with heavy cost--

-Constitutional petition was dismissed with cost of Rs.50000, against the petitioner. 

     Ghulam Farid Sanotra for Petitioner. 

     Zafar Iqbal Chohan for Respondent. 

     Date of hearing: 5th June, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this writ petition petitioner has challenged   the   

judgment/order   dated   5-12-2012 passed by learned Additional District Judge, Mianwali 

whereby revision petition filed by the petitioner and others was dismissed and against the 

judgment and decree dated 19-1-2012 passed by learned Civil Judge 1st Class, Mianwali 

whereby suit for recovery of possession under section 9 of the Specific Relief Act, 1877 

filed by the respondents-plaintiffs was decreed. 

  

2.         Brief facts of the case are that respondents-plaintiffs on 29-10-2005 filed a suit under 

section 9 of the Specific Relief Act, 1877 for recovery of possession of land, fully 

mentioned in the head-note of the plaint. Written statements by various sets of defendants 

were separately filed. Suit was contested. Learned trial Court framed the issues and invited 

the parties to produce their respective evidence. Both the parties produced their oral as well 

as documentary evidence. After closing of trial, the learned trial Court vide judgment & 

decree dated 19-1-2012 decreed the suit. Revision was preferred which was dismissed by the 

learned revisional court vide judgment/order dated 5-12-2012, hence, this Writ Petition. 

  

3.         Learned counsel for the petitioner while referring the statements of the witnesses 

states that the suit was filed after the prescribed period of limitation wherein one of the 

plaintiffs as well as witnesses admitted that possession was taken over more than six months 

prior to filing of the suit, therefore, argues that the suit was not maintainable. Only this point 

has been urged by the learned counsel for the petitioner before this Court. 

  

4.         On the other hand, learned counsel representing the respondents argues that for 

invoking constitutional jurisdiction and seeking equitable relief from this Court it was the 

duty of the petitioner to come to this Court with clean hands. Further states that material 

facts have been suppressed from this Court; that there were 16 defendants out of whom 15 

defendants have written an agreement in favour of the respondents and they withdrew their 

revision petition vide order dated 9-6-2012. Further that the execution petition was re-

activated after the dismissal of the revision petition and through Warrant Dakhal executed 

on 13-1-2013 the possession was handed over to the respondents whereas writ petition in 

hand was filed on 22-4-2013 before this Court, which is about 3 months after the execution 

of the decree in favour of the respondents. Learned counsel has provided certified copies of 

the execution petition as well as proceedings of Warrant Dakhal and order dated 21-1-2013 

whereby the execution petition was consigned to the record after completion as well as Rapt 

No.286 dated 13-1-2013 showing the execution of the Warrant Dakhal, copy of which has 

also been provided. States that even the petitioner has not mentioned these facts in the 

instant writ petition and by practicing fraud procured a stay order from this Court on 23-4-

2013 and after obtaining the stay order forcibly took the possession of the suit property 

again using the stay order granted by this Court as a shield. 
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 5.         Learned counsel for the petitioner could not deny these facts. 

  

6.         I have heard learned counsel for the parties at full length and have gone through the 

record with their able assistance. 

  

7.         So far as statements of witnesses as well as one of the plaintiffs is concerned, learned 

counsel for the respondents has clearly showed that actually those statements have been 

qualified as the petitioner as well as the other defendants attempted for taking over the 

possession in the year 2004 and the same attempt was failed and subsequently in Rabi 2005 

the defendants forcibly took the possession of the suit-land, therefore, states that the suit was 

filed well within time provided for filing of suit under the law. In this view of the matter, 

even when there are concurrent findings of fact with regard to taking over the possession by 

the defendants, ordinarily this Court while exercising constitutional jurisdiction does not 

scrutinize the findings of fact recorded by the courts below, therefore, so far as findings of 

fact recorded by the courts below are concerned, I have no reason to disagree with the 

findings recorded by the courts below while interpreting the evidence available on the file 

produced by the parties. 

  

8.         Now I come to the second part of the litigation, which is visible that this petition has 

been filed with mala fide after the execution of the decree where the possession was 

delivered to the respondents-plaintiffs and further when out of 16 defendants 15 of the 

defendants withdrew their revision petition and compromised the matter with the plaintiffs-

respondents and the petitioner has not disclosed all these facts in this writ petition and after a 

period of more than 4-1/2 months after passing of the order by the revisional court filed this 

petition before this Court, therefore, the act of filing of this writ petition before this Court 

while suppressing the material facts from this Court makes the petitioner entitled to be 

burdened with heavy costs. In this view of the matter, petitioner is burdened with a cost of 

Rs.50,000 (fifty thousand) and as it is the case of respondents-plaintiffs that after the stay 

order granted by this Court the petitioner has again taken over the possession under the 

shield of stay order granted by this Court, the respondents-plaintiffs will be at liberty to file 

a contempt petition for act of petitioner before this Court as well as they are also entitled to 

apprise these facts to the learned executing court and the learned execution court will also be 

within its jurisdiction to re-start the proceedings of execution petition and facilitate the 

decree-holders for possession of the suit property. This writ petition stands dismissed with 

cost of Rs.50,000 (fifty thousand). 

 AG/G-5/L                                                                                            Order accordingly. 
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2013 Y L R 2576 

[Lahore] 

Before Amin-ud-Din Khan, J 

KHUDA BAKHSH JAVED and 4 others---Appellants 

Versus 

AHMAD and 6 others---Respondents 
 

R.S.A. No.46 of 2007, heard on 12th June, 2013. 

 (a) West Pakistan Land Revenue Act (XVII of 1967)---  
----S.42---Limitation Act (IX of 1908), Art.120---Specific Relief Act (I of 1877), S.42---Suit 

for declaration---Sale of suit land by plaintiff's issueless cousin in favour of defendant 

through mutation attested  on  17-8-1994---Suit  filed  on  30-12-2002 by plaintiff claiming 

right of inheritance in suit land after death of his issueless cousin---Validity---Plaintiff's 

cousin before his death on 13-12-2002 had never challenged suit mutation or claimed right 

of ownership in suit land or share in produce thereof---Plaintiff had not explained delay of 8 

years in filing suit after attestation of suit mutation---Right to sue in case of wrong mutation 

would accrue from time of its attestation, thus, present suit was barred by time as prescribed 

under Art. 120 of Limitation Act, 1908---Plaintiff had not pleaded that suit mutation was not 

attested with free will and consent of his predecessor---Defendant had improved suit land 

and installed tubewell, which fact was not denied by plaintiff---Plaintiff for being not party 

to suit mutation (i.e. being a third party) was liable to prove mutation to be invalid and not 

sanctioned in accordance with law---Present was not case of inheritance---Simple suit for 

declaration without asking for possession as consequential relief was not maintainable under 

S. 42 of Specific Relief Act, 1877---Suit mutation had been incorporated in jamabandi, thus, 

presumption of truth would attach thereto for being title document---Person challenging 

validity of jamabandi would be bound to prove position otherwise than mentioned  therein---

Plaintiff had failed to prove pleaded case---Suit was dismissed with costs. 

            Muhammad Amir v. Mst. Beevi and others 2007 SCMR 614; Abdul Ahad and others 

v. Roshan Din and 36 others PLD 1979 SC 890; Muhammad Sadiq representated by 

Muhammad Sarwar and others v. Amir Muhammad and others 2006 SCMR 702; M. 

Imamuddin v. Sh. Bashir Ahmad and 7 others 1989 CLC 2309;  Jamila Khatoon and others 

v.  Aish Muhammad and others 2011 SCMR 222; Atta Muhammad v. Maula Bakhsh and 

others 2007 SCMR 1446; Lal Khan through L.Rs. v. Muhammad Yousaf through  L.Rs. 

PLD 2011 SC 657; Mst. Salto (Sattan) v.Gaman (Deceased) through his legal 

representatives, 2003 CLC 456; Abdul Haq and another v. Mst. Surrya Begum and others 

2002 SCMR 1330  and Khawaja Muhammad Naeem  and others v. Tasleem Jan and others 

1980 CLC 1483 ref. 

 (b) West Pakistan Land Revenue Act (XVII of 1967)--- 
 ----S. 42---Mutation incorporated in Jamabandi--- Evidentiary value---Presumption of truth 

would attach to jamabandi for being document of title---Person challenging validity of 

Jamabadi would be bound to prove position otherwise than mentioned therein. 

 (c) West Pakistan Land Revenue Act (XVII of 1967)--- 
 ----S. 42---Mutation attested in adjoining village---Not liable to be set aside in absence of 

proof of any prejudice---Principles. 

             The attestation of mutation in the adjoining village, unless any prejudice is proved, 

the same cannot be set aside on the sole ground as it is the responsibility of the Revenue 
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Officers to attest the mutation and it is not the discretion/domain of the parties to the 

transaction that Revenue Officer shall attest the mutation where the land is situated, though 

it is the responsibility of the Revenue Officials.  

            Sheikh Naveed Shehryar and Miss Najma Parveen for Appellants. 

            Mian Abdul Aziz for Respondents.  

            Date of hearing: 12th June, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal appellants have challenged the judgment 

and decree dated 10-4-2007 passed by learned Additional District Judge, Mianwali whereby 

appeal filed by the appellants was dismissed and the judgment and decree dated 19-7-2006 

passed by learned Civil Judge, Piplan whereby suit filed by the respondents-plaintiffs was 

decreed. 

  

2.         Brief facts of the case are that plaintiffs-respondents on 30-12-2002 filed a suit for 

declaration that they are legal heirs of deceased Sher Muhammad son of Ahmad and are 

entitled to inherit him. They challenged Mutation of sale bearing No.1309 attested on 17-8-

1994 in favour of defendants. The case pleaded by the plaintiffs that deceased Sher 

Muhammad was their cousin, he died issueless, therefore, plaintiffs and defendants are his 

legal heirs. The defendants filed written statement and contested the suit. Learned trial Court 

framed the issues, invited the parties to produce their respective evidence. Both the parties 

produced their oral as well as documentary evidence. After closing the trial, the learned trial 

Court vide judgment and decree dated 19-7-2006 decreed the suit. Appeal was preferred, 

which was dismissed by the learned first appellate court  vide  judgment  and  decree  dated  

10-4-2007. Hence, this, second appeal. 

  

3.         Learned counsel for the appellants argues that both the courts below fell in error 

while considering the case to be of inheritance whereas the mutation was challenged in the 

suit and suit was time-barred; that both the courts below erroneously held that it is a matter 

of inheritance, therefore, ignored the objection of limitation raised by the appellants; that 

when after a valid attestation of mutation in the year 1994 the names of the appellants were 

incorporated in "Khana Kaifiyat" for the "Jama Bandi" pertaining to the year 1989-1990, 

which was "Zair-e-Kaar", which has been produced by the plaintiffs themselves as Exh.P.5, 

in "Khana Kaifiyat" there is mention of mutation and in the subsequent "Jama Bandi" the 

names of the appellants were incorporated as owners of the suit land, therefore, states that 

when in the consecutive "Jama Bandies" the names of the appellants were mentioned as 

owners and when mutation was incorporated in the record and the "Jama Bandi" being a 

document of title and presumption of correctness is also attached to entries of Jama Bandi, 

therefore, it was the duty of the plaintiffs-respondents to rebut the same but they miserably 

failed to rebut the same, therefore, states that both the courts below fell in error while 

decreeing the suit and dismissing the appeal of the appellants. In this regard he has relied 

upon "Muhammad Amir v. Mst. Beevi and others" (2007 SCMR 614) and "Abdul Ahad and 

others v. Roshan Din  and 36 others" (PLD 1979 SC 890). Further states that it is admitted 

by the plaintiffs that defendants-appellants are in possession of the suit property and they 

have improved the land by installing Tubewell as well as other improvements. While relying 

upon "Muhammad Sadiq represented by Muhammad Sarwar and others v. Amir Muhammad 
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and others" (2006 SCMR 702) argues that when possession of the appellants was admitted 

qua the suit property, therefore, their plea that cause of action accrued to them two days 

prior to filing the suit, is factually incorrect. Further argues that it is admitted that the Khata 

in question was separated after the consolidation proceedings, therefore, while relying upon 

"M. Imamuddin v. Sh. Bashir Ahmad and 7 others" (1989 CLC 2309) states that plaintiffs-

respondents were debarred from filing the suit. States that even "Patti Dar" of the Mouza 

was produced as DW-3 and Lumberdar who identified the seller was no more in this world 

at the time of evidence, therefore, states that as the suit was filed after more than 8 years of 

attestation of mutation, therefore, revenue officials were not available. Further while relying 

upon Order VII Rule 6 of the C.P.C. argues that when the suit was filed after the prescribed 

period of limitation, special explanation was required to be given in the pleadings but no 

such explanation has been given. Further argues that even in Para No. 4 of the plaint it is 

impliedly admitted that the deceased appeared before the Revenue officers and the 

impugned mutation was attested. States that under Article 120 of the Limitation Act the 

period of limitation was six years and suit has been filed long after the prescribed period of 

limitation, therefore, was liable to be dismissed. While relying upon "Jamila Khatoon and 

others v.  Aish Muhammad and others" (2011 SCMR 222), "Atta Muhammad v. Maula 

Bakhsh and others" (2007 SCMR 1446) and "Lal Khan through L.Rs. v.. Muhammad 

Yousaf through  L.Rs." (PLD 2011 SC 657) argues that when the possession of the 

appellants is admitted, improvements made by them as well as installation of Tubewell is 

admitted and according to Para No. 4 of the plaint impliedly appearance of the deceased 

before the Revenue officers is admitted, therefore, while referring the above said judgments 

of the august Supreme Court of Pakistan states that even in the matters of inheritance the 

august Supreme Court of Pakistan has taken notice of the limitation provided for filing of 

the suit and states that though the suit in hand is not with regard to the inheritance even in 

the matters of inheritance the courts have determined the matter of limitation on the basis of 

evidence produced by the parties. As the mutation was attested in the adjoining village 

where the suit property situates learned counsel while relying upon "Mst. Salto (Sattan) 

v.Gaman (Deceased) through his legal rep.," 2003 CLC 456 states that it was not in the 

power of the appellants-defendants to force the revenue officers to pass the mutation in the 

village where the land situates and if there is any deviation of section 42 of the West 

Pakistan Land Revenue Act, 1967 that cannot be attributed to the appellants and is not fatal 

for the appellants. While relying upon "Abdul Haq and another v. Mst. Surrya Begum and 

others" (2002 SCMR 1330) states that the deceased died even about more than 8 years after 

attestation of mutation but he never disputed the mutation, therefore, plaintiffs have no right 

to challenge the same. Further that the plaintiffs have admitted that they have not challenged 

the mutation before the revenue hierarchy which was the proper forum to determine, 

therefore, states that the suit was not competent. Further that the simple suit for declaration 

was not competent under section 42 of the Specific Relief Act when the plaintiffs were able 

to ask for the possession as a consequential relief and they opted not to ask the possession of 

the suit property, therefore, suit was not competent. While relying upon "Khawaja 

Muhammad Naeem  and others v. Tasleem Jan and others" (1980 CLC 1483) states that the 

suit was not maintainable and there is no claim by the plaintiffs that the deceased ever 

received any share of produce after the sale of the suit property in favour of the appellants. 
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4.         On the other hand, learned counsel for the respondents argues that there are 

concurrent findings of fact recorded by both the courts below; that the mutation does not 

create or confer any right or title in the property and the sale was fake and fictitious one; that 

mutation was attested in the adjoining Mauza, therefore, it was defective; that DW-1 has 

admitted that prior to 1994 they were tenant on the suit land, therefore, the sale could not 

come in the knowledge of the plaintiffs; that huge amount of Rs.6,84,000 was not given to 

the deceased, the owner of the land; that as the plaintiffs came to know about the mutation in 

question at the time of death of the owner, therefore, the suit has been filed within the 

limitation; that as under the law all the legal heirs of the deceased become joint owner at the 

time of death of propositus, therefore, they became automatically owner to the extent of 

their share receivable through the inheritance, therefore, there was no need to ask for 

possession of the suit property and suit was competently filed and that appellants are to 

plead and prove their case in accordance with section 100 of the C.P.C. 

  

5.         I have heard learned counsel for the parties at full length and have gone through the 

record with their able assistance. 

  

6.         As per the facts of the case the mutation of sale by Sher Muhammad son of Ahmad 

deceased is Exh.P.1 bearing No.1309 was attested on 17-8-1994 and the seller admittedly 

died on 13-12-2002 and plaintiffs claiming to be collaterals of said Sher  Muhammad  and  

filed  the  suit  on  30-12-2002. By no stretch of imagination the suit can be presumed to be a 

matter of inheritance as the sale was made by Sher Muhammad through Mutation No. 1309 

attested on 17-8-1994 and Sher Muhammad died on 13-12-2002. Both the learned courts 

below fell in error while considering this case that it is a case of inheritance, it is a case 

where the sale mutation by the deceased has been challenged, therefore, it cannot be termed 

a suit for the implementation of right of inheritance, therefore, both the courts below ignored 

the limitation and all the other factors determinable while considering the real nature of the 

suit in their view. Pleading of the plaintiffs-respondents specially Para 4 of the plaint speaks 

volumes, it shows that the proceeding of the mutation and attestation thereof was in their 

knowledge as pleaded by them that at the relevant time the deceased Sher Muhammad who 

was living with the plaintiffs-respondents accompanied the defendants. It is on the record 

that the seller in his life time never claimed right of ownership of the suit property after the 

sale and he never claimed share of produce and by the trend of cross-examination upon DW-

1 Khuda Bakhsh one of the defendants by the learned counsel for the plaintiffs, where he 

replied that it is correct that prior to 1994 he was cultivating the land as tenant, meaning 

thereby that it is admitted that after 1994 their status was not of a tenant. For filing a suit for 

declaration the limitation is provided under Article 120 of the Limitation Act, which is 

residuary article, the limitation is six years when the right to sue accrues. In this case if the 

wrong mutation was attested, the right to sue accrues from the time of attestation of a wrong 

mutation and the seller never challenged the mutation in question in his lifetime and he 

remained alive after 8 years of the attestation of the mutation, therefore, the suit was not 

within the limitation prescribed under the law. It was also the responsibility of the plaintiffs 

to plead the delay in accordance with Order VII, Rule 6 of the C.P.C. which has not been 

pleaded. 
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7.         The case of the plaintiffs as set up through evidence when one of the plaintiffs 

namely Ahmad appeared as P.W.1 stated that impugned mutation was not sanctioned by the 

free-will and consent of seller Sher Muhammad and it is based upon fraud. In this 

eventuality plaintiffs were bound to plead and prove fraud specifically with full details. As 

the case of plaintiffs is not of a total denial from attestation of mutation, therefore, they were 

not only bound to plead and prove fraud with full details but also were bound to prove that 

what steps were taken by the original owner Sher Muhammad when the mutation was not 

sanctioned upon his free consent and will, they miserably failed to plead and prove the same, 

therefore, findings recorded by both the courts below while ignoring this important legal 

aspect of the case are not sustainable under the law. 

  

8.         It is on the file that in the Jamabandi "Zair-e-Kaar" which was for the year 1989-

1990 which has been produced as Exh.P.5, in "Khana Kaifiyat" attestation of mutation has 

been entered therein and for the coming Jamabandi which has been produced as Exh.P.7 for 

the year 1997-1998 name of the vendees i.e. defendants was mentioned in the column of 

ownership and same is the position in the next Jamabandies. When a mutation is 

incorporated in the Jamabandi and being document of title presumption is attached to that 

Jamabandi then it is the duty of the person who challenges the validity of the Jamabandi to 

prove the position otherwise than mentioned in the Jamabandi and further when it is 

admitted that defendants-appellants have improved the land and have spent the money from 

their own pocket and have installed Tubewell also and further that the Khata was separated 

in the consolidation proceedings, in this view of the matter when I came to the conclusion 

that it was not a case of inheritance, in these circumstances, the case-law relied by the 

learned counsel for the appellants is fully applicable to the facts of this case. The suit has 

been filed after the prescribed period of limitation and the improvements made by the 

defendants-appellants have been admitted, therefore, the suit was barred by time. 

  

9.         So far as proving the mutation by the beneficiary is concerned, it is not the case 

where the party to a transaction has challenged the transaction or the mutation. The plaintiffs 

are the third person, therefore, the rule that the beneficiary must prove the valid attestation 

of mutation is not applicable here. In the circumstances of this case when mutation was 

attested more than 8 years prior to filing of the suit and the vendor remained alive for 8 

years and he never disputed the mutation in question and admittedly the same was 

incorporated in the Jamabandi, possession is with the appellants-defendants and they made 

improvements, in this case, it was the responsibility of the plaintiffs to prove that the 

mutation was invalid and was not sanctioned in accordance with law. They miserably failed 

to prove the case pleaded by them and in this case it cannot be expected from the defendants 

to produce the witnesses i.e. the Revenue Officer attesting the mutation, Patwari as well as 

Lumberdar who identified the parties. It is on the file that Lumberdar who identified the 

parties died during this period and the Patwari as well as Revenue Officer were also 

transferred from their place of posting. In the circumstances of this case, expecting the 

defendants to prove the same was not the requirement of the law. The attestation of mutation 

in the adjoining village, unless any prejudice is proved, the same cannot be set aside on the 

sole ground as it is the responsibility of the Revenue Officers to attest the mutation and it is 

not in the discretion/domain of the defendants or parties to the transaction that Revenue 

Officer shall attest the mutation where the land is situated though it was the responsibility of 



 

 

(538) 

 

the Revenue officials. Admittedly, the possession is of the appellants-defendants on the suit 

property from the date of attestation of the mutation and when it is not the case of 

inheritance, therefore, without asking the possession of the suit property, simple suit for 

declaration without prayer of consequential relief in the light of what has been discussed 

above, of section 42 of the Specific Relief Act, 1877 was not competent.  

10.       For what has been discussed above, the findings recorded by both the learned courts 

below are absolutely against the facts as well as applicable law upon the subject, therefore, 

same are not sustainable. Resultantly, while allowing this appeal same are set aside and suit 

of the plaintiffs-respondents stands dismissed with costs throughout.  

SAK/K-28/L                                                                                       Appeal accepted. 

  

2013 Y L R 2674 

[Lahore] 

Before Amin-ud-Din Khan, J 

KHUDA BAKHSH and others---Petitioners 

Versus 

SHAMS-UD-DIN---Respondent 
  

Civil Revision No.1480 of 2005, decided on 24th June, 2013. 

 (a) Civil Procedure Code (V of 1908)---  
----S.115---Findings of two courts below---Interference in such findings by High Court---

Scope---Such findings, if based on confidence inspiring evidence on record, would not be 

revisable. 

  

(b) Punjab Pre-emption Act (IX of 1991)---  
----S. 6---Pre-emption suit---Official witness produced in evidence by plaintiff---Exceptional 

statement made by such witness in favour of defendant---Evidentiary value---Such statement 

of official witness, if not relevant with regard to his examination-in-chief, would not be fatal 

for plaintiff---Illustration. 

  

(c) Punjab Pre-emption Act (IX of 1991)--- 
----S. 13---Talb-i-Ishhad, notice of---Denial of receipt of such notice by defendant---

Registered postal receipt and original envelope containing such notice with 

acknowledgement due card received back by plaintiff and annexed with plaint alleged by 

defendant to be forged and fictitious---Proof---Plaintiff by examining Postal Clerk got 

exhibited in evidence such postal receipt and original envelope with noting thereon of 

Postman regarding refusal of addressee to receive same---Validity---Defendant had not 

alleged his address on such envelope to be wrong---Defendant was bound to prove such plea 

raised in written statement, but he failed to do so---Address of plaintiff's counsel written at 

backside of such envelope in case of its non-delivery was not a defect---Plaintiff with regard 

to sending of such notice had substantially complied with provisions of S. 13 of Punjab Pre-

emption Act, 1991---Plaintiff had proved such Talb-e-Ishhad---Suit was decreed in 

circumstances.  

            Abdul Hakeem v. Mst. Jannat Bibi 2005 SCMR 1228; Muhammad Tariq and others 

v. Mst. Shamsa Tanveer and others PLD 2011 SC 151; Altaf Hussain v. Abdul Hameed alias 

Abdul Majeed through Legal Heirs and another 2000 SCMR 314; Muhammad Rashid 
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Ahmed v. Muhammad Siddique PLD 2002 SC 293; N.S. Venkatagiri Ayyangar and another 

v. The Hindu Religious Endowments Board, Madras; AIR 1949 PC 26; Kanwal Nain and 3 

others v. Fateh Khan and others PLD 1983 SC 53; Umar Dad Khan and another v. Tila 

Muhammad Khan and 14 others PLD 1970 SC 288 and Muhammad Sadiq v. Muhammad 

Sarwar and 2 others 1979 SCMR 214 ref. 

            Haji Abdul Ghafoor Khan through Legal Heirs v. Ghulam Sadiq through Legal Heirs 

PLD 2007 SC 433 and Sheikh Muhammad Bashir Ali and others v. Sufi Ghulam Mohi-ud-

Din 1996 SCMR 813 distinguished. 

             Muhammad Bashir and others v. Abas Ali Shah 2007 SCMR 1105 rel. 

  

(d) Civil Procedure Code (V of 1908)--- 
----S. 100---Second appeal---Point neither raised nor argued before courts below---Effect---

Such point could not be allowed to be raised at stage of second appeal. 

  

(e) Civil Procedure Code (V of 1908)---  
----S. 115---Concurrent findings of courts below---Interference in such findings by High 

Court---Scope---Misapplication of law or misreading or non-reading of evidence by courts 

below, if successfully pointed out by petitioner, would justify High Court to interfere in such 

findings. 

  

            Asmatullah v. Amanat Ullah through Legal Representatives PLD 2008 SC 155 and 

Noor Muhammad and others v. Mst. Azmat-e-Bibi 2012 SCMR 1373 rel.  

            Mehdi Khan Chohan for Petitioner.  

            A.K. Dogar for Respondent.  

            Dates of hearing: 18th, 20th and 24th June, 2013. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioners-defendants have 

impugned the judgment and decree dated 6-6-2005 passed by learned Addl. District Judge, 

Bhakkar, whereby the appeal filed by them was dismissed, and the judgment and decree 

dated 23-7-2004 passed by learned Civil Judge, Mankera District Bhakkar, whereby the suit 

for preemption filed by the respondent-plaintiff was decreed. 

  

2.         Briefly, the facts as leading to this civil revision are that on 10-2-2001 the 

respondent-plaintiff  filed  a  suit  to  pre-empt the sale of land measuring 100-kanals, 12-

marlas through Mutation No.1134 attested on 20-10-2000. The written statement was filed 

and suit was contested. Learned trial Court framed the issues and invited the parties to 

produce their respective evidence. Both the parties produced oral as well as documentary 

evidence in support of their versions. After the closing of trial, vide judgment and decree 

dated 23-7-2004 suit was decreed by learned trial Court. An appeal was preferred before the 

learned first appellate court, which was dismissed vide judgment and decree dated 6-6-2005. 

Hence, this civil revision by the petitioners-defendants. 

  

3.         Learned counsel for the petitioners-defendants argues that the plaintiff-respondent 

has not performed and proved Talb-e-Muwathibat and Talb-e-Ishhad in accordance with 

law; that the notice was given by the counsel and not by the plaintiff; that the plaintiff was 
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bound by the statement made by his witness; that the oral sale was completed in July, 2000 

and mutation was subsequently attested, therefore suit was time barred. Further states that 

the receipts issued by the Post-Office and original envelopes for sending the notices of Talb-

e-Ishhad produced in the court are inadmissible; that without getting the Patwari (P.W.2) 

declared hostile, his statement is binding upon the plaintiff; that the land more than 100-

kanals is not pre-emptable, as Shafee-Jar is with regard to the house only. Learned counsel 

for the petitioners minutely argued every entry of revenue record produced in the court with 

regard to Jamabandi, mutation and Khasra-Girdawari to challenge the same and argued for 

interpretation of these documents in accordance with his contentions. Lastly argues that the 

concurrent findings can be set aside by this Court if the same are recorded against the 

principles of law and result of misreading or non-reading of evidence. Prays for acceptance 

of this civil revision and setting aside the impugned judgments and decrees passed by both 

the courts below. Learned counsel has relied upon "2005 SCMR 1228 (Abdul Hakeem v. 

Mst. Jannat Bibi), 2007 SCMR 1105  (Muhammad Bashir and others v. Abbas Ali Shah), 

PLD 2011  Supreme Court 151 (Muhammad Tariq and others v. Mst.  Shamsa Tanveer and 

others) and PLD 2007 Supreme Court 433  (Haji Abdul Ghafoor Khan through Legal Heirs 

v. Ghulam  Sadiq through Legal Heirs)". 

  

4.         On the other hand, learned counsel for the respondent-plaintiff argues that there are 

concurrent findings of facts with regard to performance of Talb-e-Muwathibat, Talb-e-

Ishhad and superior right of pre-emption in favour of plaintiff; that learned trial Court has 

recorded the findings on the basis of evidence available on the file by discussing each and 

every bit of evidence, oral as well as documentary, and came to the conclusion that the 

plaintiff has pleaded and proved Talb-e-Muwathibat and Talb-e-Ishhad in accordance with 

law; that it was also concluded by learned trial Court that the plaintiff was having superior 

right of pre-emption, therefore suit was decreed and the learned first appellate court agreeing 

with the findings of trial Court dismissed the appeal. While relying upon the judgments 

"1996 SCMR 813 (Sheikh Muhammad Bashir Ali and  others v. Sufi Ghulam Mohi-ud-

Din), 2000 SCMR 314 (Altaf Hussain  v. Abdul Hameed alias Abdul Majeed through Legal 

Heirs and another)., PLD 2002 SC 293 (Muhammad Rashid Ahmed v. Muhammad 

Siddique), and AIR 1949 PC 26 (N.S. Venkatagiri Ayyangar and another v. The Hindu 

Religious Endowments Board, Madras)" learned counsel argues that the revision petition is 

not maintainable. Further states that the High Court cannot reappraise the evidence already 

interpreted by two courts below. In this context, relies upon "PLD 1983 SC 53 (Kanwal 

Nain and three others v.  Fateh Khan and others) and PLD 1970 SC 288 (Umar Dad Khan 

and  another v. Tila Muhammad Khan and 14 others)". Learned counsel for the respondent-

plaintiff further argues that the date, time and place have been pleaded and proved for 

gaining the knowledge of sale, whereas the minor discrepancies are ignorable; that both the 

courts below have accepted the evidence led by the plaintiff; that when the notices sent 

through registered post were not received by the vendees-defendants, the same were 

returned to the sender and original envelopes were produced in the court in the statement of 

P.W.1, Postal Clerk; that the statement of P.W.2, Patwari Halqa has rightly been interpreted 

by both the courts below and High Court is not required to reinterpret his statement; that 

when the vendees have alleged that plaintiff was in the knowledge of sale from the date of 

alleged oral sale or attestation of mutation, it was their duty to prove that plaintiff was in the 
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knowledge of sale. Relies upon "1979 SCMR 214 (Muhammad  Sadiq v. Muhammad 

Sarwar  and 2 others)". Prays for dismissal of instant civil revision. 

  

5.         I have heard the learned counsel for the parties at  full length and also gone through 

the record as well as the findings recorded by two courts below as well as case law referred 

to by them with their able assistance. 

  

6.         With regard to the discrepancies in the statements of witnesses of Talb-e-Muwathibat 

and Talb-e-Ishhad the case of petitioners-defendants is that though the specific date, time 

and place have been pleaded and deposed by the witnesses in their examination-in-chief but 

in the cross-examination they could not tell the exact period of Talb-e-Muwathibat from the 

day when their statements were being recorded in the court, therefore the plaintiff failed to 

prove Talb-e-Muwathibat. I am afraid that when the specific date of Talb-e-Muwathibat has 

been pleaded in the plaint as 11-12-2000 and stated the same in the examination-in-chief by 

the witnesses recorded in June, 2002, therefore stating that the witnesses should have 

deposed the exact period of making Talb-e-Muwathibat from the date of recording their 

statements, I believe it is not a defect, neither it was the requirement of law to reply that the 

witness should mathematically calculate the period i.e. making of Talb-e-Muwathibat from 

the date of attestation of mutation and the period between making the Talb and date of 

recording the statement in the Court. The witness is not presumed to reply the exact period 

of Talb-e-Muwathibat from the date of recording his statement in the court. I believe that 

when learned trial Court after scrutiny of evidence came to the conclusion that the plaintiff 

has pleaded and proved Talb-e-Muwathibat in accordance with law and issue has been 

decided in favour of plaintiff and same has been confirmed by the first appellate court, 

therefore I am not supposed to reconsider the findings and reinterpret the evidence of 

parties. I am conscious of the fact that this Court can scrutinize the evidence of parties in its 

revisional jurisdiction and also scrutinize the concurrent findings of fact recorded by two 

courts below only if learned counsel for the petitioners is able to show any misreading or 

non-reading of evidence on the part of courts below. 

  

7.         So far as Talb-e-Muwathibat is concerned, same has been pleaded and proved in 

accordance with law. Therefore, the findings recorded by both the courts below are not 

revisable by this Court when the same are recorded on the basis of confidence inspiring 

evidence available on the file. Furthermore, P.W.2 was produced for proving a document on 

the basis of record which was in his possession, as he was Patwari Halqa. When he has made 

an exceptional statement in favour of defendants by stating that after one and half week of 

attestation of mutation plaintiff came to him to know about the mutation, it is not fatal for 

the plaintiff because it has been proved on the file that there was a dispute between the 

brother of plaintiff, who is also Patwari, and P.W.2 with regard to posting in specific Mouza. 

Both the courts below have accepted this position. In this view of the matter, I am also of the 

view that when official witness was produced to make statement on the basis of record, his 

exceptional statement in favour of defendants-vendees which was not relevant with regard to 

the examination-in-chief, is not fatal for the plaintiff. 

  

8.         So far as the question of Talb-e-Ishhad is concerned, in Para 3 of the plaint it is 

pleaded that the notices of Talb-e-Ishhad attested by the witnesses were sent through 
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registered post and it has also been mentioned that the receipts of sending notices as well as 

original envelopes with acknowledgement due have been attached with the plaint. In the 

written statement in reply to Para 3 of the plaint it is stated that the story with regard to 

sending notices is baseless. No notices have been delivered to the defendants. It has been 

further stated that the alleged receipts and registered envelopes have been prepared 

fictitiously on the basis of fake story. 

  

9.         The registered postal receipts and original envelopes which were received back to 

the sender of registered envelopes, were annexed with the plaint and pleading by the 

petitioners-defendants that same are forged and fictitious. While the Postal Clerk (P.W.1) 

got exhibited the receipts of sending notices through registered post A.D. and also produced 

four original envelopes in his statement that the same were received back unserved, 

therefore delivered to the sender. There is a report of Postman with the noting that he visited 

for delivery of notices from 15-12-2000 and kept the same with him till 23-12-2000 in 

'Madd-e-Amanat' and on 23-12-2000 he reported that the addressees could not meet him 

despite various attempts and members of their families have refused to receive the notices, 

therefore be returned. It is not the case of petitioners-defendants that the address on 

envelopes of notices of Talb-e-Ishhad was wrongly mentioned. When the same were filed 

with the plaint and in written statement the stance of defendants-petitioners that same have 

been prepared fictitiously on the basis of fake story, therefore it was the responsibility of 

defendants to prove the case pleaded by them with regard to non-issuance of notice of Talb-

e-Ishhad or forgery with regard to the original receipts of envelopes as well as original 

envelopes. In this view of the matter, when these documents were part of plaint, pleading by 

the petitioners-defendants that receipts of sending notice and original envelopes of notices of 

Talb-e-Ishhad are fictitious, whereas P.W.1 got exhibited in his statement the receipts of 

sending notices and original envelopes which were returned to the sender, and both the 

courts below have accepted the fact that plaintiff has proved Talb-e-Ishhad in accordance 

with law. I have noticed that the notices of Talb-e-Ishhad are Exh.P-14 to Exh.P-17, though 

signed by the counsel but also thumb marked/signed by the plaintiff and his witnesses. On 

the backside of envelopes as well as A.D. mentioning of address of learned counsel for 

return of same in case of non-delivery is not a defect. Therefore, I humbly see that "2005 

SCMR 1228" is not applicable to the facts of this case and petitioners cannot take any 

benefit from the above cited judgment. In this way plaintiff has substantially complied with 

Section 13 of the Punjab Pre-emption Act, 1991. When the original envelopes of registered 

A.D of notice of Talb-e-Ishhad received back unserved were appended with the plaint and 

also mentioned in the pleadings in Para 3 of the plaint, same being part of pleadings, 

defendants-petitioners were bound to specifically reply Para 3 of the plaint and rebut the 

same. The reply to the issuance of notice mentioned in the written statement is as follows:-- 

  

When the receipts Exh.P-1 to Exh.P-4 are proved in the statement of P.W.1, which prove the 

sending of registered letters Exh.P-5 to Exh.P-8 and acknowledgement due Exh.P-9 to 

Exh.P-12, as I have noted supra that the original notices sent through registered post A.D 

were received back by the sender before filing of the suit and were attached with the plaint, 

therefore these were part of the plaint and stand taken by the defendants that receipts and 

envelopes and A.D, Exh.P-1 to Exh.P-4 are forged and fictitious one, in this eventuality it 

was the responsibility of petitioners-defendants to prove the case pleaded by them but they 
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miserably failed to do so. There are concurrent findings of fact recorded by two courts 

below against the vendees-defendants, in these circumstances, I also agree with the findings 

recorded by both the courts below that the plaintiff has proved Talb-e-Ishhad in accordance 

with law. In this way, the plaintiff-respondent has substantially complied with the provisions 

of section 13 of the Punjab Pre-emption Act, 1991 with regard to sending the notice of Talb-

e-Ishhad, therefore the petitioners cannot take the benefit of the case-law cited as "2007 

SCMR 1105", as the facts of this case are distinguished as noted above. 

  

10.       So far as the arguments of learned counsel for the petitioners with regard to the 

entries of Revenue Record i.e. entry of mutation and attestation of mutation are concerned, 

to argue that sale was complete before the attestation of mutation, therefore suit is time-

barred. I am afraid that the scrutiny of same is not permissible under the law at this stage 

when there are concurrent findings of facts recorded by two courts below against the 

petitioners-vendees. Further that the case of learned counsel for the petitioners that the sale 

was completed in July, 2000 is also against the pleadings of petitioners-defendants, therefore 

the argument that suit was time-barred is repelled. The case-law cited by learned counsel for 

the petitioners as "PLD  2011 Supreme Court 151 and PLD 2007 Supreme Court 433"  are 

not helpful for the petitioners.  

11.       The contention of learned counsel for the petitioners at this stage that land more than 

100-kanals is not pre-emptable which relates to section 32 of the Punjab Pre-emption Act, 

1991, is without any lawful justification. This point was never pleaded nor argued before the 

courts below, first time it cannot be allowed at this stage and even I am afraid that this 

argument is not having any weight against the codified law of pre-emption. Further when 

there is codified law in the field wherein no such embargo is available in the statute, 

therefore this argument of learned counsel has no substance. 

12.       The case-law referred to by learned counsel for the respondent-plaintiff is fully 

applicable to the facts of this case. Whereas the case-law "PLD 2008 Supreme Court 155 

(Asmatullah v. Amanat Ullah through Legal Representatives)  and 2012 SCMR 1373 (Noor 

Muhammad and others v. Mst. Azmat-e-Bibi)" relied by learned counsel for the petitioners-

defendants with the contention that concurrent findings can be interfered with, are 

concerned, I am conscious of the fact that the concurrent findings can be interfered with 

when the petitioners succeeded to show some misapplication of law or misreading or non 

reading of evidence on the part of two courts below but no such flaw or misapplication of 

law has been highlighted. In this view of the matter, learned counsel for the petitioners-

defendants has not been able to point out any material irregularity or infirmity in the 

impugned judgments and decrees passed by two courts below, therefore no case for 

interference by this Court while exercising jurisdiction under section 115 of thee C.P.C. has 

been made out.  

13.       In the light of what has been discussed above, I see no force in this civil revision. 

The same is hereby dismissed with no order as to costs.  

SAK/K-24/L                                                                                       Revision dismissed. 
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2013 Y L R 2702 

[Lahore] 

Before Amin-ud-Din Khan, J 

MAQSOOD AHMAD and 4 others---Petitioners 

Versus 

MUHAMMAD ASHRAF---Respondent 
  

Civil Revision No.1175 of 2006, heard on 7th February, 2013. 

 (a) Punjab Pre-emption Act (IX of 1991)---  
----S. 13---Pre-emptor failed to prove the performance of talbs in accordance with law; he 

had not pleaded about the Majlis in which he had announced his intention to pre-empt the 

sale---Time, date and place of knowledge of sale were not proved by the pre-emptor with 

regard to Talb-e-Muwathibat---Courts below had recorded concurrent findings in favour of 

the plaintiff---High Court could examine the concurrent findings recorded by the courts 

below, in circumstances. 

            Sultan Muhammad and another v. Muhammad Qasim and others 2010 SCMR 1630 

rel. 

  

(b) Punjab Pre-emption Act (IX of 1991)--- 
----S. 13(2)---Talb-e-Muwathibat and Talb-e-Ishhad--- Proof--- Requirements--- For proving 

jumping demand the plaintiff was required under the law to prove the exact date, time and 

place of gaining the knowledge of impugned sale---For proving said fact not only he was 

required to plead the same specifically in his pleadings but also to prove the same through 

confidence inspiring evidence.  

            Mian Pir Muhammad and another v. Faqir Muhammad through L.Rs. and others 

PLD 2007 SC 302 rel. 

  

(c) Pleading---  
----Pleadings are never part of evidence. 

  

(d) Punjab Pre-emption Act (IX of 1991)---  
----S. 13---Civil Procedure Code (V of 1908), O.VI, R.5---Talb-e-Muwathibat---Proof---

Pleadings---Time, date and place of knowledge had been pleaded in the plaint but were not 

proved through evidence, therefore by no stretch of imagination it could be presumed that 

the case pleaded by the plaintiff with regard to Talb-e-Muwathibat had been proved---Both 

the courts below travelled beyond their jurisdiction, finding that the plaintiff had 

successfully proved Talb-e-Muwathibat in accordance with law.  

            Mian Pir Muhammad and another v. Faqir Muhammad through L.Rs. and others 

PLD 2007 SC 302 rel. 

  

(e) Punjab Pre-emption Act (IX of 1991)---  
----S. 13---Notice of Talb-e-Ishhad---Proof---Requirements---Not only sending of notice 

was the requirement of law but also the plaintiff was required under the law to prove the 

service of notice---Plaintiff had produced five receipts for sending registered A.D. but the 

statement of postman was relevant, who deposed  that four registered letters were received 

by him for distribution---Plaintiff had not produced the alleged scribe of notices in order to 
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prove the sending of notices in the envelopes---Performance of Talb-e-Ishhad had not been 

proved through the standard evidence required under the law to be produced by the plaintiff 

in a pre-emption suit---Findings recorded by both the courts below in favour of plaintiff 

were not only contrary  to  law  but  also  against  the  settled principles of law, therefore the 

same were not sustainable and as such were  reversed---Revision was accepted.  

Abdul Hakeem v. Mst. Jannat Bibi 2005 SCMR 1228 rel. 

            Muhammad Yousaf Baig v. Rehmat Ali 2009 SCMR 642 and Muhammad Tariq and 

4 others v. Asif Javed and another 2009 SCMR 240 ref. 

            Ch. Muhammad Amin Javed for Petitioners. 

            Muhammad Mehmood Chaudhry for Respondent.  

            Date of hearing: 7th February, 2013. 

 

 JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioners-defendants have 

impugned the judgment and decree dated 26-4-2006 passed by learned Addl: District Judge, 

Sialkot, whereby the appeal filed by them was dismissed, and the judgment and decree dated 

7-10-2005 passed by learned Civil Judge, Sialkot, whereby the suit of respondent-plaintiff 

was decreed. 

 2.         The  facts,  in  brief,  of  this  case  are  that  the  petitioners  purchased  suit-land 

through Mutation No.254 attested on 15-12-1999. The respondent-plaintiff pre-empted the 

sale through the, suit for pre-emption filed on 24-3-2000. The written statement was filed by 

the defendants and suit was contested. Learned trial Court on 6-6-2001 framed issues and 

additional issues Nos.6-A and 6-B were also framed on 28-9-2005. The parties were invited 

to produce their respective evidence. Both the parties adduced oral as well as documentary 

evidence in support of their versions. After the close of trial, vide judgment and decree dated 

7-10-2005 suit was decreed by learned trial Court. The defendants filed an appeal before 

learned first appellate court. The plaintiff also filed cross-objections. Vide judgment and 

decree dated 26-4-2006 the appeal was dismissed and cross objections were partially 

accepted. Hence, this civil revision by the petitioners-defendants. 

 3.         Learned counsel for the petitioners argues that the respondent-plaintiff failed to 

plead and prove the performance of Talbs in accordance with law; that the plaintiff failed to 

plead the `Majlis' in which he has announced his intention to pre-empt the sale; that there are 

five vendees, whereas P.W.1 (Postman) has referred four registered letters; that when there 

is report upon Exh.P-2 that the addressee has gone abroad and lives in Saudi Arabia, 

therefore no notice has been proved to have been sent to Saudi Arabia, though the plaintiff 

has stated in his statement that he sent notice to the said defendant in Saudi Arabia. Learned 

counsel further states that time, date and place of knowledge of sale were not proved by the 

plaintiff-respondent with regard to Talb-e-Muwathibat; that the scribe of notice has also not 

been produced to prove the sending of notices in the envelope sent through registered A.D in 

the name of vendees. 

 4.         On the other hand, learned counsel for the respondent-plaintiff argues that there are 

receipts of five notices sent to the vendees i.e. Exh.P-16 to Exh.P-20, which are sufficient  to 

prove that notices were sent to each of the vendees and that the intention of legislature is just 

to send a notice and not to prove the receipt thereof. While relying upon "2009 SCMR 642 

(Muhammad Yousaf Baig v. Rehmat Ali)" learned counsel states that the minor 

discrepancies can be ignored. Further while relying upon "2009 SCMR 240 (Muhammad 
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Tariq and 4 others v. Asif Javed and another)" argues that the minor clerical omissions in the 

statements of witnesses are ignorable.  

5.         I have heard the learned counsel for the parties at full length and also gone through 

the record minutely with their able assistance.  

6.         The findings on issue No.3 recorded by both the courts below have only been 

agitated before this court at the time of advancing arguments by learned counsel for the 

parties. So far as the concurrent findings recorded by two courts below are concerned. In the 

light of celebrated judgment of august Supreme Court reported as "2010 SCMR 1630 

(Sultan Muhammad and another v. Muhammad Qasim and others)" this Court can see that 

how the concurrent findings have been recorded by the courts below. I am clear in my mind 

with regard to Talb-e-Muwathibat as declared by the Apex Court of the country in "PLD 

2007 Supreme Court 302 (Mian Pir Muhammad and another v. Faqir Muhammad through 

L.Rs. and others)" that for proving a jumping demand the plaintiff is required under the law 

to prove the exact date, time and place of gaining the knowledge of impugned sale. For 

proving this fact not only he is required to plead the same specifically in his pleadings but 

also to prove the same through confidence inspiring evidence. I have scanned the evidence 

of plaintiff. The statements of plaintiff as P.W.2 and the alleged informer P.W.3 are on the 

file with regard to the knowledge of impugned sale as well as making the jumping demand. 

The time and place of knowledge of impugned sale is missing in the statement of plaintiff as 

well as his witness. No other witness has been produced with regard to jumping demand. It 

will not be out of place to mention here that the pleadings are never part of evidence. 

Though the time, date and place of knowledge have been pleaded in the plaint but the time 

and place have not been proved through the evidence, therefore by no stretch of imagination 

it can be presumed that the case pleaded by the plaintiff with regard to Talb-e-Muwathibat 

has been proved. In the light of pronouncement of august Supreme Court "PLD 2007 

Supreme Court 302" I am clear in my mind that both the courts below travelled beyond their 

jurisdiction, finding that the plaintiff has successfully proved Talb-e-Muwathibat in 

accordance with law. Furthermore, with regard to the 'Majlis' where Talb-e-Muwathibat 

allegedly was made, is contradictory one between the statement of plaintiff and his witness 

P.W.3 (Muhammad Tariq Lumberdar). According to the plaintiff he gained the knowledge 

in presence of his wife and children, whereas according to P.W.3, the plaintiff was sitting 

alone when he was informed about the impugned sale.  

7.         So far as, Talb-e-Ishhad is concerned. Not only sending of notice is the requirement 

of law but also the plaintiff is required under the law to prove the service of notice. In this 

context, light can be taken from the judgment reported as "2005 SCMR 1228 (Abdul 

Hakeem v. Mst. Jannat Bibi)". The evidence of plaintiff with regard to sending of notice is 

concerned. No doubt, plaintiff has produced five receipts for sending registered A.D. but the 

statement of P.W.1 (Postman) is relevant, who deposed that four registered letters were 

received by him for distribution. The plaintiff has also not produced the alleged scribe of 

notices in order to prove the sending of notices in the envelopes, as the plaintiff and his 

witness stated that the Clerk of counsel scribed the notices, sent the same to the defendants. 

The plaintiff in his statement stated that the defendants were out of country and after the 

report of Postman the notices were sent to the said defendants at their residence of Saudi 

Arabia but there is no record except this oral statement of plaintiff, which has been denied 

by the petitioners-defendants. In this view of the matter, the performance of Talb-e-Ishhad 

has not been proved through the standard evidence required under the law to be produced by 
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the plaintiff in a pre-emption suit. The findings recorded by both the courts below on issue 

No.3 are not only contrary to law but also against the settled principles of law annunciated 

by the august Supreme Court, therefore the same are not sustainable and as such reversed. 

8.         In the light of what has been discussed above, this civil revision is accepted and the 

impugned judgments and decrees dated 26-4-2006 and 7-10-2005 passed by two courts 

below are set aside. The result would be the suit filed by the respondent-plaintiff shall stand 

dismissed with no order as to costs.  

JJK/M-62/L                                                                                         Revision accepted. 

  

PLJ 2013 Lahore 3 

[Bahawalpur Bench Bahawalpur] 

Present: Amin-ud-Din Khan, J. 

ABDUL SATTAR--Petitioner 

versus 

DISTRICT OFFICER (REVENUE)/COLLECTOR DISTRICT BAHAWALNAGAR 

and 2 others—Respondents 

 

W.P. No. 2965 of 2004, decided on 2.10.2012. 

Constitution of Pakistan, 1973-- 

----Art. 199--Constitutional petition--Maintenance allowance--Arbitration council--Nikah 

Nama for second marriage was not permissible under law and arbitration council was not 

having jurisdiction to entertain application to extent and pass order--Validity--Order to the 

extent of maintenance allowance was maintained but to the extent of grant of dower as well 

as Rs. 50000/- was set aside.    [P. 4] A 

Mr. Muhammad Ibrahim Khan, Advocate for Petitioner. 

Mr. Zafar Iqbal Awan, Advocate for Respondent No. 3. 

Date of hearing: 2.10.2012. 

 

Order 

Learned counsel for the petitioner has admitted that to the extent of maintenance allowance 

order dated 19.07.2002 passed by Respondent No. 2 be maintained but to the extent of 

granting Rs. 36000/- for dower and Rs. 50000/- as condition mentioned in Nikah-Nama for 

second marriage, is not permissible under the law and Arbitration Council was not having 

jurisdiction to entertain the application to this extent and pass the order. 

 

2.  Learned counsel for Respondent No. 3 states that Respondent No. 3 will seek her remedy 

before the Family Court with regard to dower as well as grant of Rs. 50000/- in accordance 

with the condition mentioned in Nikah-Nama. Further states that the order to the extent of 

maintenance allowance be maintained. 

 

3.  In this view of the matter, the order to the extent of maintenance allowance is maintained 

but to the extent of grant of dower as well as Rs. 50000/- is set aside. Respondent No. 3 may 

seek her remedy before the Family Court. In these circumstances, this writ petition is 

disposed of in the above terms. 

(R.A.)  Petition disposed of. 
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PLJ 2013 Lahore 138 

[Multan Bench Multan] 

Present: Amin-ud-din Khan, J. 

HASHIM--Petitioner 

versus 

DISTRICT OFFICER REVENUE/COLLECTOR KHANEWAL and 5 others—

Respondent 

 

W.P. No. 4307 of 2004, heard on 23.10.2012. 

Civil Procedure Code, 1908 (V of 1908)— 

----S. 12(2)--Constitution of Pakistan, 1973, Art. 199--Constitutional Petition--Land was 

allotted under 15 years temporary cultivation scheme--Conferment of proprietary rights--

Allotment was cancelled for non-payment of price of land--No notice was given before 

passing order--Application for restoration of lot was dismissed--Payment of price of land 

was allowed subject to penalty--Application u/S. 12(2), CPC did not lie before Board of 

Revenue--High Court while exercising constitutional jurisdiction cannot go into factual 

controversy between the parties--Only legal questions can be looked by High Court while 

exercising jurisdiction under Art. 199 of Constitution--Validity--Order of conferment of 

proprietary rights was passed by Board of Revenue while exercising jurisdiction conferred 

by law and there was no jurisdictional defect in the order--When proprietary rights were 

conferred through order of Board of Revenue land was not available for allotment before 

collector--When order for restoration of lot in name of writ petitioner, passed by M.B.R. was 

in field, order of D.C. was without jurisdiction--It was not denied by any one of parties that 

such lot at time of initial allotment was available--High Court had not seen any order for 

reservation of land for Army Welfare Scheme--Petition was allowed.       [P. 141] A & B 

West Pakistan Board of Revenue Act, 1974— 

----S. 8--Civil Procedure Code, (V of 1908), S. 12(2)--Limitation Act, 1908, S. 5--Delay of 

six years--Review petition--Power of review--Limitation scope--Jurisdiction--Validity--

Order of review and order which had been reviewed were almost two independent orders 

which were not permissible under law as in review the Court exercising such jurisdiction 

had limitation u/S. 8 of Act, 1957--Power of review had been used ignoring statute giving 

powers to review the order--Without notice to writ petitioner exercise of review was without 

jurisdiction--Review petition was filed after a delay of six year from passing of original 

order--Section 5 of Limitation Act, is not applicable in revenue proceedings, as same were 

governed under Act, 1975 which is special law and also provides a special period of 

limitation--Though limitation can be condoned in revenue proceedings but it depends upon 

satisfying Court exercising jurisdiction with regard to cause of delay--Petitions were 

allowed.           [Pp. 141 & 142] C 

Mr. Zauq Muhammad Sipra, Advocate for Petitioner. 

Sh. Jamshaid Hayat, Advocate for Respondent No. 6. 

Date of hearing: 23.10.2012. 

 

Judgment 

Through this single judgment I intend to decide W.P. No. 4307/2004 and W.P. No. 1057/08. 

2.  The brief facts as narrated by the petitioner in the writ petition are that the land 

mentioned in the petition was allotted to the petitioner by the Assistant Commissioner, 
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Kabirwala on 26.6.1971 under 15 years Temporary Cultivation Scheme. The Assistant 

Commissioner declared the petitioner eligible for the conferment of proprietary rights on 

29.10.1980. As per the petitioner, the Deputy Commissioner concurred with the order of the 

Assistant Commissioner on 28.8.1986 and the price of the land was determined as Rs. 

40900/-. It is further asserted that the Assistant Commissioner cancelled the lot for non-

payment of the price of the land vide order dated 27.11.1986, which was passed behind the 

back of the petitioner and it was not in the knowledge of the petitioner as no notice was 

given to the petitioner before passing the said order. Then the petitioner moved an 

application before the Assistant Commissioner/Collector for restoration of the lot in his 

name. The application was dismissed on 12.2.2001 by the Assistant 

Commissioner/Collector. The appeal was preferred before the Additional Commissioner 

(Revenue), which was also dismissed on 23.4.2001. Revision petition bearing R.O.R No. 

722/2001 was filed before the Member (Judicial-IV), Board of Revenue, Punjab, which was 

accepted on 28.8.2002 and the lot was restored in the name of the petitioner and finding that 

the non-payment was a rectifiable breach, imposed a fine of Rs. 5000/- on the petitioner. 

 

3.  The learned counsel states that when the petitioner moved an application before the 

Assistant Commissioner/Collector for deposit of the price he was informed that some more 

money is to be deposited as interest, therefore, he filed Review Petition No. 293/02 and 

prayed for payment of the price of the land in instalments whereupon vide order dated 

23.7.2003, he was allowed to deposit the price of the land along with the amount of the 

penalty in three equal instalments. The Assistant Commissioner/Collector issued the Challan 

Form for the payment of Rs. 46657/-, which was deposited and the second challan Form was 

issued for the same amount, which was also paid. Then the petitioner came to know that 

vide order dated 22.6.2004, passed by the District Officer (Revenue)/Collector, Khanewal, 

the suit land along with the other land total measuring 400 kanals has been allotted to 

Respondent No. 6/Maj. General (Retd.) Asad Mahamud Malik under the Army Welfare 

Scheme, whereupon the petitioner filed the writ petition in hand. 

 

4.  Learned counsel submits that the Deputy Commissioner in his comments has stated that 

at the time of allotment in favour of Respondent No. 6 the order of Member Board of 

Revenue was not in his knowledge. Learned counsel further states that on 22.6.2004 this 

land was not available for allotment, therefore, the allotment order passed by the District 

Officer/Collector, Khanewal is absolutely without jurisdiction. 

 

5.  In the other writ petition, an application was filed by the General Headquarters (W& R 

Directorate through Commander Military Families Rehabilitation Organization (MFRO), 

Multan under Section 12(2) of the C.P.C, before the Member, Board of Revenue, Punjab, 

against the order dated 28.8.2002, passed by Mr. Muhammad Ayub Malik, Member 

Judicial-IV, Board of Revenue, Punjab in ROR No. 722/2001 titled "Hashim v. The State". 

This application was accepted on 11.2.2008 treating it to be a review petition. The said order 

has been challenged in the second writ petition (W.P.No. 1057/08). With regard to this 

petition, the learned counsel states that the application under Section 12(2) of the C.P.C. 

does not lie before the Member Board of Revenue. Further states that the arguments were 

heard on application under Section 12(2) of the C.P.C. Submits that when Mr. Muhammad 

Ayub Malik, Member (Judicial-IV), Board of Revenue, Punjab, who passed the order under 
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review, was available treating it to be a review and decision as such by Mr. Aftab Ahmed 

Manika, the other Member, Board of Revenue Member, Punjab was against the law, Further 

that this review petition was barred by limitation as the same was filed after a period of six 

years. Further that no notice was issued on this review to the writ petitioner. He argues that 

under Section 8 of the Board of Revenue Act, 1957 a review can be filed within 90 days. He 

further argues that Section 5 of the Limitation Act, 1908 is not applicable in the proceedings 

before the Board of Revenue and the revenue hierarchy, as special period of limitation is 

provided in the Board of Revenue Act, 1957. 

6.  On the other hand, learned counsel for Respondent No. 6 states that there is no fault on 

the part of Respondent No. 6. Submits that the land was allotted to him by the Collector and 

without fulfilling the conditions of the allotment the writ petitioner was not entitled for the 

conferment of the proprietary rights as he had not made the land cultivable and therefore, the 

orders passed by the revenue hierarchy for conferment of proprietary rights and for deposit 

of the price of the land are not sustainable under the law. 

 

7.  I have heard the learned counsel for the parties at full length and have also gone through 

the record. 

8.  This Court while exercising constitutional jurisdiction cannot go into the factual 

controversy between the parties. The argument of the learned counsel for Respondent No. 6 

to attack the eligibility and right of conferment of proprietary right upon the writ petitioner 

relates to the factual controversy. This Court cannot afford to go into the factual controversy 

between the parties. Only the legal questions can be looked into by this Court while 

exercising jurisdiction under Article 199 of the Constitution of Islamic Republic of Pakistan, 

1973. I have noticed that the order of conferment of proprietary rights dated 28.8.2002 in 

favour of the writ petitioner, in ROR No. 722/2001, was passed by the Member, Board of 

Revenue, Punjab while exercising jurisdiction conferred by law and there is no jurisdictional 

defect in the said order. When the proprietary rights were conferred through the order of the 

Member Board of Revenue on 28.8.2002 certainly on 22.6.2004 the land was not available 

for allotment before the Collector. It is sufficient to hold that the allotment by the District 

Collector in favour of Respondent No. 6, vide order dated 22.6.2004, when the order for 

restoration of lot in the name of the writ petitioner, passed by Member Board of Revenue in 

ROR No. 772/2001 on 2.8.2002 was in field, the order of the District Collector was without 

jurisdiction. I have further noticed that it is not denied by any one of the parties that this lot 

at the time of initial allotment was available for Temporary Cultivation Scheme and in the 

record I have not seen any order for reservation of the said land for the Army Welfare 

Scheme. 

9.  Now I come to the order dated 11.8.2008, passed by the Member, Board of Revenue 

treating the application under Section 12(2) of the C.P.C. to be a review petition. A review is 

filed under Section 8 of the West Pakistan Board of Revenue Act, 1957 and in review 

petition certainly there is a limited scope. I have noticed that the order of review and the 

order which has been reviewed are almost two independent orders  which  are  not  

permissible under the law as in review the Court exercising such jurisdiction has some 

limitations under Section 8 of the West Pakistan Board of Revenue Act, 1957. In the case in 

hand the powers of review have been used ignoring the statute giving the powers to review 

the order. Further no notice was given to the writ petitioner before converting the application 

under Section 12(2) of the C.P.C. into a review. Without notice to the writ petitioner 
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exercise of review is without jurisdiction. Further the review petition was filed after a delay 

of six years from the passing of the original order. Section 5 of the Limitation Act, 1908 is 

not applicable in revenue proceedings, as the same are governed under the West Pakistan 

Board of Revenue Act, 1957, which is a special law and also provides a special period of 

limitation. Though the limitation can be condoned in the revenue proceedings but certainly it 

depends upon satisfying the Court exercising jurisdiction, with regard to the cause of delay. 

In this case even no prayer for condonation of delay has been made. Therefore, there is no 

question of condoning the delay. 

10.  In the above circumstances, both the writ petitions are allowed and the impugned 

orders/actions, to the extent of the suit land are declared to be without lawful authority. 

11.  Before parting with this judgment, I must observe that even there is no fault on the part 

of the allottee/Respondent No. 6/Maj. Gen. (Retd.) Asad Mahmood Malik, therefore, the 

Collector may consider his case for alternate allotment as in all these proceedings I have 

seen no fault on the part of Respondent No. 6 rather it was the negligence of the revenue 

officials for which both the parties suffered a lot. 

(R.A.)           Petition allowed 

 

PLJ 2013 Lahore 271 

[Multan Bench Multan] 

Present: Amin-ud-Din Khan, J. 

Hafiz MAKHTAR AHMAD and another--Petitioners 

versus 

QABOOL AHMAD--Respondent 

 

C.R. No. 457-D of 1997, heard on 1.11.2012. 

Civil Procedure Code, 1908 (V of 1908)-- 

----S. 115--Civil revision--Suit for specific performance was dismissed--Question of--

Whether or time was essence of contract--Vendor had failed to perform their duty, vendee 

will be entitled to file suit for specific performance--Ordered for payment of remaining price 

alongwith as compensation--Due to like in price of land refused to received remaining price 

and perform their part of contract--Validity--Even vendors had not issued any notice about 

their plea that time was essence of agreement before cut date, therefore, contract the time 

was not an essence of contract and it was not intention of the parties--Terms mentioned in 

contract can be termed to strick parties to perform contract at specific date but it was not 

equal to, time as essence of contract--Time was not an essence of contract in instant case, 

therefore, decree granted by Appellate Court in suit for specific performance was in 

accordance with law even for delay of payment of two months, petitioners had been 

compensated--Petition was dismissed. [Pp. 273 & 274] B & C 

Essence of Contract-- 

----Time was not an essence of contract in contract for sale of immovable property but time 

can be essenced if it is intention of the parties--Intention of parties can be gathered from 

language of agreement--Intention must be in clear word that essence of that contract was 

time factor.      [P. 273] A 

Mr. Muhammad Ali Siddiqui, Advocate for Petitioner. 

Mr. Muhammad Shakeel Ch., Advocate for Respondent. 

Date of hearing: 1.11.2012. 
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Judgment 

Through this civil revision petitioners have challenged the judgment and decree dated 

24.06.1997 passed by learned Additional District Judge, Jampur, whereby the appeal filed 

by the respondent was accepted and the judgment and decree dated 19.12.1995 passed by 

learned Civil Judge 1st Class, Jampur dismissing the suit for specific performance filed by 

the plaintiff/respondent was set aside. 

2.  Learned counsel for the petitioners, at the very out set, states that he will press only the 

point that whether time was essence of the contract. Learned counsel states that the 

agreement to sell is admitted between the parties and plaintiff/respondent was bound under 

the law to make the remaining payment till 15.10.1993 and agreement is dated 5.6.1993. The 

total sale price was Rs.65,000/- whereas Rs.45,000/- was paid at the time of agreement and 

Rs.20,000/- was remaining sale price. Learned counsel states that respondent/plaintiff has 

not paid the remaining price within the stipulated period and as in the agreement the date for 

performance is specifically mentioned and it is mentioned that if the purchaser i.e. plaintiff 

will not pay the remaining price within stipulated period the agreement will be cancelled and 

the purchaser will return the possession of the suit land to the petitioners/defendants, 

therefore, states that the findings recorded by the learned 1st Appellate Court are against the 

evidence available on the file. Learned counsel for the petitioners has relied upon 

"Muhammad Idrees JAG vs. Mst. Unezab Shahid and another" (2004 MLD 1033 (LHR) and 

Mst. Gulshan Hamid vs. Kh. Abdul Rehman and others" (2010 SCMR 334). 

3.  On the other hand, learned counsel for the respondent states that the agreement is 

admitted one. The possession was delivered in part performance of the agreement and he has 

paid the major portion of the transaction to the petitioners and within two months from the 

date of performance he has filed the suit. Me remained ready every time to pay the 

remaining price but due to the construction raised by the plaintiff/respondent and the hike in 

the price of the land it was the petitioners who refused to receive the remaining price and 

perform their part of contract, therefore, states that the learned 1st Appellate Court has 

ordered to pay Rs.20,000/-, the remaining price as well as Rs.3200/- more as a penalty 

which otherwise compensate the petitioners. 

4.  I have heard the learned counsel for the parties and gone through the record, the evidence 

and the findings recorded by both the Courts below. 

5.  Ordinarily time is not an essence of the contract in a contract for sale of immovable 

property but time can be essence if it is the intention of the parties. The intention of the 

parties can be gathered from the language of the agreement. The intention must be in clear 

words that the essence of this contract is time factor. I have noticed that there is no such 

factor mentioned in this contract which has been produced as Exh.P-1. No doubt in the 

contract it is mentioned that date for performance is fixed for non-payment of the remaining 

price on the date fixed by the vendee earnest money will be confiscated and he will be 

bound to return the possession of the suit land and in case the vendors failed to perform their 

duty the vendee will be entitled to file a suit for specific performance. In these 

circumstances of this case the total sale price is Rs.65,000/- out of which Rs.45,000/- was 

paid at the time of agreement which is not disputed. Only Rs.20,000/- was remaining price 

and it is also admitted that plaintiff/respondent raised construction over the suit property and 

as he has pleaded and made the statement that Rs. 10,000/- more was paid by him to the 

petitioners but as this fact has not been established by him and the learned 1st Appellate 

Court has not admitted this fact, therefore, ordered for the payment of the remaining price 
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alongwith Rs.3200/- as compensation. The suit has been filed within two months from the 

date of performance of the agreement. Even the vendors have not issued any notice about 

their plea that time is essence of the agreement before the cut date, therefore, in my view in 

this contract the time was not an essence of the contract and it was not the  intention of the 

parties. The terms mentioned in this contract can be termed to stick the parties to perform 

the contract at specific date but it is not equal to, time as essence of contract. The law relied 

by the learned counsel for the petitioners is, therefore, not applicable to the facts of this case. 

In view of the matter, I am clear in my mind that the time was not an essence of contract in 

this case, therefore, the decree granted by the learned 1st Appellate Court in a suit for 

specific performance filed by the respondent is in accordance with law even for the delay of 

payment of two months the petitioners/defendants has been compensated. In view of the 

matter, no misreading, non-reading or defect in the judgment has been shown. 

6.  In view of the matter no case for interference by this Court while exercising jurisdiction 

under Section 115 of the CPC is made out. This petition is dismissed with no order as to 

costs. 

(R.A.)  Petition dismissed 

 

PLJ 2013 Lahore 360 (DB) 

[Bahawalpur Bench Bahawalpur] 

Present: Amin-ud-Din Khan and Muhammad Ameer Bhatti, JJ (Appellate Tribunal) 

MUHAMMAD FAHEEM AKHTAR GILL--Appellant 

versus 

RETURNING OFFICER and 3 others—Respondents 

 

Election Appeal No. 29 of 2013, decided on 17.4.2013. 

Constitution of Pakistan, 1973-- 

----Art. 63(D, E & K)--Nomination paper--Objection regarding dis-qualification--Objection 

of validity of candidate, elected as V.C. by Town Nazim--Advisor did not fall within ambit 

of disqualification--Validity--Candidate could not be deprived of contesting election 

whereas, if at any stage it is proved on record that post held by candidate fell within ambit of 

dis-qualification, matter can be re-agitated before appropriate forum as enunciated by S.C.--

Denial to candidate to contest election amounts to divert him of his legitimate rights on 

uncertain ground which was not permissible, rather could only be established by recording 

evidence in according with law--Appeal was dismissed.  [P. 361] A & B 

Appellant in person. 

Respondent (Muhammad Bilal Butt) in person. 

Malik Mumtaz Akhtar, Addl. A.G. with Moosa Khan, Deputy Director Multan Development 

Authority. 

Date of hearing: 15.4.2013. 

 

Order 

This appeal has been directed against the order dated 05.04.2013 of the Returning Officer, 

whereby the nomination papers of the Respondent No. 4 have been accepted. Despite the 

fact that the appellant had raised the objection regarding the dis-qualification suffered by the 

candidature of Respondent No. 4, it is not denied by the respondent that before filing the 

nomination papers, he was performing his duties as elected Vice Chairman of Multan 
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Development Authority and he resigned from his Vice Chairmanship before filing his 

nomination papers. The objection filed by the appellant was repelled by the Returning 

Officer on the ground that the Vice Chairman, Multan Development Authority is an elected 

office, therefore, Respondent No. 4 does not fall in the purview of Government Servant. 

2.  Appellant submits that Respondent No. 4 suffered dis-qualification under Article 63 

Clauses D, E & K being a Government Servant as he filed the nomination papers one day 

after filing the resignation, therefore, the order impugned passed by the R.O. suffered from 

legal infirmity. To elaborate his arguments, he submits that Respondent No. 4 received a 

heavy amount in consideration of his services rendered as a legal advisor, therefore, he was 

holding a post which falls within the definition of the employees of Multan Development 

Authority. In this view of the matter, unless two years lapsed to cease to be in service, the 

Respondent No. 4 could not contest election. He has placed reliance on (NLR 2006 Civil 

39), (PLD 1996 S.C. 717), (PLD 1997 Peshawar 137) and (1997 MLD 3079). 

3.  On the other hand Respondent No. 4 has entered appearance and in response to the 

objection raised by the appellant regarding the validity of the candidature of Respondent No. 

4, submits that Respondent No. 4 had been elected as Vice Chairman by the Town Nazim of 

the Multan as an advisor which does not fall within the ambit of the dis-qualification as 

envisaged under Article 63 of the Constitution of Islamic Republic of Pakistan, 1973. 

4.  We have considered the arguments of the parties and have gone through the record of the 

case. 

5.  The record available on the file does not reflect that Respondent No. 4 was appointed 

against any post which falls within the ambit of the Clauses D, E & K of Article 63 of the 

Constitution of Islamic Republic of Pakistan, 1973. Further reflects that the appellant was 

elected as advisor to the Town Nazim by their elected Nazims, therefore, without reaching 

to this conclusion that under what lawful authority against which particular post the 

Respondent No. 4 was elected to perform his duties, the Respondent No. 4 could not be 

considered to have fallen within the ambit of the dis-qualification as envisaged under Article 

63 of the Constitution of Islamic Republic of Pakistan, 1973. The induction of the appellant 

through election conducted by the then Nazims of Towns does not reflect any 

recognized/confirm post of the department, which otherwise require detailed inquiry but at 

this stage, Respondent No. 4 could not be deprived of contesting the election whereas, if at 

any stage it is proved on record that the post held by Respondent No. 4 fell within the ambit 

of the disqualification, the matter can be re-agitated before the appropriate forum as 

enunciated by the Hon'ble Supreme Court. Therefore, at this juncture the denial to 

Respondent No. 4 to contest the election amounts to divest him of his legitimate rights on an 

uncertain ground which is not permissible under given circumstances, rather could only be 

established by recording the evidence in accordance with law. 

6.  For what has been discussed above, this appeal has no merits and is dismissed. 

(R.A.)  Appeal dismissed 
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PLJ 2013 Lahore 389 

[Multan Bench Multan] 

Present: Amin-ud-Din Khan, J. 

MUHAMMAD ASHRAF QADRI--Petitioner 

versus 

BANK OF PUNJAB through its Chairman and another—Respondents 

 

W.P. No. 5977 of 2012, decided on 6.5.2013. 

Constitution of Pakistan, 1973-- 

----Art. 199--Constitutional Petition--Auction of various properties was offered owned by 

Bank--Sealed tenders/bids were collected alongwith 1% of offered bid amount--Tender 

submitted by petitioner was found highest but after some days tenders were cancelled--Pay 

orders were returned to unsuccessful bidders--Entitlement to take property on basis of 

amount offered--Terms and conditions published in newspaper that all bids can be rejected 

by Bank without assigning any reason--Validity--When decreeing pendency of writ petition, 

process of re-auction was taken place whereby an amount of rupees was offered for property 

for which petitioner had offered 3-10 million only, therefore, High Court has to protect 

interest of tax payers as well as public exchequer notwithstanding follies or illogical and 

some times even casual attitude of custodians of public exchequer--Custodian of properties 

had not discharged their duties with regard to fixation of reserve price as well as assignment 

report, as according to defence of Bank that evaluation report was prepared with connivance 

of writ petitioner, therefore, High Court has to see national interest that national interest 

must take priority over private interest and individual rights.  [Pp. 392 & 393] A & B 

PLD 1989 SC 166, rel. 

Constitution of Pakistan, 1973-- 

----Art. 199--Constitutional Petition--Discretionary powers--Sealed tenders were collected 

for auction of properties owned by Bank--Highest tender was cancelled without any reasons-

-Price was offered more than five time for same property--High Court was bound to see that 

person who had come to Court for discretionary relief, whether said relief was equitable--

When any violation of contractual obligation was made, petitioner had alternate remedies 

ordinarily High Court refrains itself to exercise constitutional jurisdiction--It is not a case 

where any third person has just offered more amount than amount offered by petitioner but 

in instant case full fledge process of re-auction of suit property was carried out and there is 

final offer for suit--Petition was dismissed.         [Pp. 393] C & D 

Malik Waqar Haider Awan, Advocate for Petitioner. 

Mr. Muhammad Saleem Iqbal, Advocate for Respondents. 

Date of hearing: 6.5.2013. 

 

Judgment 

Through this writ petition, the following prayer has been made:- 

"In these above mentioned circumstances it is respectfully prayed that this writ petition may 

kindly be graced with acceptance and issuance of cancellation letter by Respondent No. 2 

dated 13.04.2012 (Annex-G) may kindly be declared illegal, without lawful authority, 

without jurisdiction, arbitrary, based on malafides, unjust, unfair, against natural justice may 

kindly be set aside/quashed. 
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It is further respectfully prayed that respondents may kindly be directed to receive the 

remaining amount and execute Registered Sale Deed in favour of the petitioner." 

2.  Learned counsel for the petitioner argues that the respondent-Bank previously offered 

auction of various properties owned by the Bank in October, 2011 through publication in the 

newspaper and its agent namely Green Wood Estate Consultants invited the interested 

parties to submit their sealed tenders/bids along with 1% of the offered bid amount in shape 

of pay order/demand draft in favour of the Bank of Punjab; that the petitioner along with 

others on 28.10.2011 participated in the bid process and submitted sealed tenders/bids; that 

the petitioner submitted his sealed tender/bid of rupees thirty lacs (three million) for the 

property reflected at Sr. No. 1 in the publication, which is situated at Multan road 

Muzaffargarh measuring 1705 square feet; that on opening of tenders, the tender submitted 

by the petitioner was found highest but after some days he was informed that the 

management has cancelled all the tenders; that again the respondent-Bank published in the 

newspapers `Jang' and `Dawn' on 29.02.2012 invited bids for the sale of its various 

properties in open auction through Respondent No. 2; that the interested parties were asked 

to submit pay order/CDR of Rs. 500000/- (five lacs) till 12.03.2012; that again the petitioner 

fulfilling all the conditions mentioned in the publication submitted pay order of Rs. 500000/- 

(five lacs) in favour of Bank for the properties mentioned at Sr. No. 5 situated at Multan 

road Muzaffargarh. Learned counsel for the petitioner further states that the reserve price 

fixed in the publication for the said property was Rs.2600000/- (2.60 million) and the 

petitioner as well as others took part in the bidding process on 12.03.2012 and petitioner was 

declared highest bidder by offering Rs.3100000/- (thirty one lacs), therefore pay order of 

petitioner was retained and rest of the pay orders were returned to the unsuccessful bidders; 

that the petitioner was formally informed about the acceptance of bid through Letter No. 

BOP/GSD/2012/272/03/3510 dated 15.03.2012 and schedule for rest of the payment was 

also mentioned in this letter of acceptance; that even prior to the formal acceptance letter 

petitioner has sent through fax the copy of pay order of Rs.9,30,000/-; that when on 

26.03.2012 petitioner tried to submit the original pay order of said amount, which was 

refused on the pretext that one Faiz Ahmad Khan has filed a suit in the civil Court of 

Muzaffargarh, therefore the petitioner was forced to file this writ petition; that during the 

pendency of this writ petition the respondent-Bank again advertised for auction of said 

property, then the petitioner moved CM No. 4927 of 2012, which was heard on 06.07.2012 

as the auction was scheduled for 12.07.2012. The order dated 06.07.2012 is as follows: 

"This is an application under section 151 CPC for staying the auction scheduled to be held 

on 12.07.2012. 

2.  Notice. Meanwhile the auction may take place but it shall be held subject to decision of 

this writ petition." 

Learned counsel further states that the contract was completed and there was no occasion 

and power with the respondent-Bank to revoke the same, as the proposal became promise 

when the acceptance, letter dated 15.03.2012 was issued in favour of the petitioner and after 

that the respondents have no authority to refuse the transfer of property in favour of 

petitioner. He has relied upon "PLD 2001 Supreme Court 116 (Messrs Ittehad Cargo Service 

and 2 others vs. Messrs Syed Tasneem Hussain Naqvi and others), 2007 YLR 2887 (Faisal 

Razzaq vs. Tehsil Municipal Administration, Khairpur Tamewali and 5-others), 1999 MLD 

2418 (Messrs Hotel Summer Retreat Nathiagali through Managing Partner vs. Government 

of N.W.F.P through Secretary, C&W Department Peshawar and 5 others), 2006 SCMR 721 



 

 

(557) 

 

(Messrs M.A. Khan & Co. through Sole Proprietor Muhammad Ali Khan vs. Messrs 

Pakistan Railway Employees Cooperative Housing Society Ltd. Through Principal 

officer/Secretary, Karachi), 2009 CLP 1336 (Fateh Muhammad Agha and another vs. City 

District Government, Karachi through District Coordination Officer and 5 others), PLD 

1972 Supreme Court 279 (The Murree Brevery Co. Ltd. Vs. Pakistan through the Secretary 

to Government of Pakistan, Works Division and 2 others), PLD 1992 Karachi 283 (Messrs 

Pacific Multinational Pvt. Ltd. Vs. Inspector General of Police, Sindh Police Headquarters 

and 2 others), PLD 1993 Lahore 141 (Islamia University, Bahawalpur through Vice 

Chancellor vs. Dr. Muhammad Khan Malilk), PLD 1975 Supreme Court 244 (Salahuddin 

and 2 others vs. Frontier Sugar Mills & Distillery Ltd. Tokht Bhai and 10 others), PLD 2000 

Lahore 489 (Muhammad Zubair Akram vs. Aitchison College, Lahore), PLD 2002 Supreme 

Court 452 (Town Committee, Gakhar Mandi vs. Authority under the Payment of Wages 

Act, Gujranwala and 57 others), 1998 SCMR 2268 (Messrs Airport Support Services vs. 

The Airport Manager, Quaid-e-Azam International Airport, Karachi and others), PLJ 1998 

Lahore 665 (FB) (M/s. Wak Orient Power & Light Limited Gulberg III, Lahore vs. Govt. of 

Pakistan Ministry of Water and Power through its Secretary, Islamabad & 2 others) and PLD 

1975 Lahore 575 (Umar alias Umar Hayat and another vs. The State)." Learned counsel for 

the petitioner prayed that this writ petition be accepted and refusal by the respondent-Bank 

be declared against the law and he be declared entitled to take property on the basis of 

amount offered by the petitioner. 

3.  On the other hand, learned counsel for the respondents-Bank argues that actually the 

process of auction whereby the petitioner stood successful bidder was with the connivance 

of evaluator of property and whole the process is based upon fraud and that a huge public 

exchequer is involved in this matter. Further states that when during the pendency of this 

writ petition the suit property has been auctioned and a successful bidder has offered an 

amount of rupees 15.200 million which is five time more than the offer of petitioner. While 

relying upon "2003 YLR 1597 (Muhammad Safdar Gogar vs. Province of Punjab through 

Secretary and 4 others), 2005 YLR 1443 (Babu Javed Ahmad, Tehsil Nazim and 2 others vs. 

Abdul Hafeez) and 2012 YLR 174 (Mehmood Medical Store through Proprietors vs. 

Services Hospital, Lahore through Medical Superintendent and 3 others)" learned counsel 

prays for dismissal of this writ petition. 

4.  I have heard the learned counsel for the parties at length and also gone through the record 

appended with this petition by the petitioner as well as the respondents-Bank with the 

comments. 

5.  It is not denied that one Adeel Mukhtar has been declared successful bidder in the last 

auction, who has offered an amount of rupees 15.200 million, whereas the highest offer of 

petitioner was rupees 3.10 million. It is also not denied that in the terms and conditions 

published in the newspaper it is mentioned that any or all bids can be rejected by the Bank 

without assigning any reason. When during the pendency of this writ petition the process of 

re-auction has taken place whereby an amount of rupees 15.200 million has been offered for 

the property for which the petitioner has offered rupees 3.10 million only, therefore this 

Court has to protect the interest of taxpayers as well as public exchequer notwithstanding the 

follies or illogical and some times even casual attitude of the custodians of public exchequer. 

In this context light can be taken from the judgments reported as "1993 SCMR 508 

(Province of Punjab and 3 others vs. Dr. Muhammad Daud Khan Tariq)  and  1996  SCMR 

1433 (Javed Iqbal Abbasi & Co. vs. Province of Punjab)". In this case it transpires that the 
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custodians of properties have not discharged their duties with regard to fixation of reserve 

price as well as assignment report, as according to the defence of Bank that the evaluation 

report was prepared with the connivance of writ petitioner, therefore this Court has to see 

the national interest and that the national interest must take priority over private interest and 

individual rights. Reliance is placed upon "PLD 1989 Supreme Court 166 (Federation of 

Pakistan and others vs. Haji Saifullah Khan and others)," It is also the duty of custodians of 

properties at the time of auction that they must be ensured that the auction proceedings are 

transparent and the price procured is fairly closer to market value. When these are the 

circumstances where it is visible that the price has been offered more than five time for the 

same property and for exercising discretionary powers conferred upon this Court under 

Article 199 of the Constitution of Islamic Republic of Pakistan, 1973, therefore this Court is 

also bound to see that the person who came to the Court for discretionary relief, whether this 

relief is equitable or not. Furthermore, when any violation of contractual obligation is made, 

the petitioner has certainly alternate remedies available to him. In case of availability of 

alternate remedy ordinarily this Court refrains itself to exercise constitutional jurisdiction. In 

the matter in issue if the petitioner presumes that he has no fault on his behalf and he has 

deposited the amount for the purchase, of property and same has been used by the 

respondent-Bank for some period, he has a right to seek his efficacious remedy before the 

proper forum. In these circumstances, keeping in view the principles of equity and interest 

of the public exchequer I am not inclined to exercise extra ordinary constitutional 

jurisdiction in favour of the petitioner. 

6.  So far as the acceptance of offer by the Bank is concerned, learned counsel for the 

petitioner ably proved that it became a contract but this Court while exercising extra 

ordinary jurisdiction has to see that whether in every case this Court has to order for the 

performance of contract. It is not a case where any third person has just offered more 

amount than the amount offered by the petitioner but in this case full fledge process of re-

auction of suit property has been carried out and there is a final offer of rupees 15.200 

million for the suit property whereas the petitioner has offered rupees 3.100 million. 

7.  In the light of what has been discussed above, this writ petition having no force is 

dismissed with no order as to costs. 

8.  Before parting with this order I expect that the Bank will take action against the evaluator 

as well as its officials who contributed in the auction of disputed property for such a low rate 

in favour of petitioner. The Bank will forthwith return the amount received from the 

petitioner. 

(R.A.)  Petition dismissed 

 

PLJ 2013 Lahore 405 (DB) 

Present: Amin-ud-Din Khan and Shahid Waheed, JJ. 

ALI RAZA & another--Appellants 

versus 

MUHAMMAD ASHFAQ, etc.—Respondents 

 

R.F.A. No. 275 and C.M. Nos. 1, 2-C of 2010, heard on 13.6.2013. 

Limitation Act, 1908 (IX of 1908)-- 

----Ss. 5 & 14--Condonation of delay in filing of appeal--Filing of appeal before wrong 

forum--Validity--All proceedings and fixation of validation was in his knowledge then filing 
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of appeal in wrong forum does not entitle for condonation of delay u/S. 14 of Limitation Act 

for not filing appeal vigilantly and with due care plaintiffs were also practicing Advocates--

Applicants were not entitled for condonation of delay when no explanation was given for 

delay after receipt of appeal back from wrong forum when certified copies were also 

received till filing of appeal before High Court--Applications were dismissed.       [Pp. 406 

& 407] A & B 

1999 SCMR 1892, ref. 

Syed Kazim Bukhari, Advocate for Appellants. 

Mr. Najaf Muzammil Khan, Advocate for Respondents. 

Date of hearing: 13.6.2013. 

 

Judgment 

Amin-ud-Din Khan, J.--(C.M.No.1-C-2010) This is an application under Section 5 read 

with Section 14 of the Limitation Act for condonation of delay in filing of this appeal. 

2.  Learned counsel for the applicants argues that mistakenly the appeal was filed before the 

wrong forum i.e. learned District Judge, against the decree of dismissal of their suit dated 

19.11.2009, Appeal was filed on 18.12.2009, same was returned to the appellants on 

4.3.2010 and it was re-filed in this Court on 15.3.2010, therefore, prays that delay which 

occurred by filing the appeal before the wrong forum as well as after return of appeal and 

filing before this Court be condoned. 

3.  On the other hand, learned counsel representing respondents has vehemently opposed this 

application by arguing that the appeal was filed by the same learned counsel who was 

counsel before the learned trial Court and he was well aware of the jurisdictional value and 

that even the appellants have not disputed the jurisdictional value of the suit as well as 

appeal i.e. Rs. 29,00,000/-, Further states that both the applicants-appellants are themselves 

practicing Advocates and states that the delay cannot be condoned when the appeal has been 

filed negligently before the wrong forum. Reliance has been placed upon "Bashir Ahmad 

versus Muhammad Sharif and 4 others" (PLD 2001 Supreme Court 228), "Mst. Khadija 

Begum and 2 others versus Mst. Yasmeen and 4 others" (PLD 2001 Supreme Court 355), 

"Mujahid Shah and another versus Suhail Ikram and 3 others'" (PLD 2006 Lahore 26) and a 

judgment passed by this Court in C.M. No.1-C-2005 in RFA.No.275 of 2005 on 16.5.2006. 

4.  We have heard learned counsel for the parties and have gone through the record with 

their able assistance. 

5.  So far as filing of the appeal before the wrong forum is concerned, in this case when the 

learned counsel who was the counsel for the plaintiffs in the trial Court and all the 

proceedings and fixation of valuation was in his knowledge then filing of appeal in the 

wrong forum docs not entitle the plaintiffs-appellants for condonation of delay under 

Section 14 of the Limitation Act for not filing the appeal vigilantly and with  due   care   

when   plaintiffs-appellants   themselves   are   also   the practicing Advocates as per 

arguments of learned counsel for the respondents. Furthermore, when appeal was returned, it 

was to be filed before this Court and if the story of the applicants that they applied for 

certified copy on 5.3.2010 and same was handed over to them on 9.3.2010, filing of appeal 

before this Court on 15.3.2010, therefore, they were bound under the Law to explain the 

delay of each and every day after receipt of the appeal back by the appellants on 4.3.2010 or 

at least after 9.3.2010 when certified copies of the impugned judgment & decree in the 

appeal were also received by the appellants-applicants. In the light of case law referred by 
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the learned counsel for the respondents as well as the light which we have taken from the 

law declared by the August Supreme Court of Pakistan reported as "Raja Karamatullah and 

3 others versus Sardar Muhammad Aslam Sukhera" (1999 SCMR 1892), applicants are not 

entitled for condonation of delay when no explanation has been given for the delay after 

receipt of the appeal back from the wrong forum, when certified copies were also received 

on 9.3.2010, till the filing of the appeal before this Court on 15.3.2010. In view of the above 

discussion, this C.M is dismissed. Result would be that RFA as well as applications stand 

dismissed. 

(R.A.)  Applications dismissed 

 

PLJ 2013 Lahore 407 (DB) 

Present: Amin-ud-Din Khan and Shahid Waheed, JJ. 

M/s. ATTIQ-UR-REHMAN, etc.--Applicants 

versus 

BANK OF OMAN--Respondent 

 

EFA No. 514 of 2006 and C.M. Nos. 1-C, 2-C of 2012, decided on 11.6.2013. 

Limitation Act, 1908 (IX of 1908)-- 

----S. 5 & Art. 168--Civil Procedure Code, (V of 1908), O. XLI, R. 19--Financial 

Institutions (Recovery of Finances) Ordinance, 2001, S. 22--Application for recalling of 

order whereby appeal was dismissed for non-prosecution--Application for obtaining 

certified copy was filed after five months--Time begins to run from date of dismissal and not 

from date of knowledge of dismissal--Period of 30 days was provided for filing an 

application for readmission of an appeal--Plea for non appearance before High Court was 

due to non-receiving of daily cause list--Validity--Ground of non-receiving of cause list 

from Bar now a days hardly constitutes a sufficient cause for reason that cause list was not 

only provided to Bar but was also displayed on website of High Court office of High Court 

also communicates cause list to counsel to get cause list from Bar or to check website or e-

mail or SMS was not excusable on well known maxim; nullus commodum capare potest de 

injuria sua propria--Appeal was filed by a panel of Advocates and there was no explanation 

with regard to their absence--No sufficient was disclosed for recalling of order--In 

application neither exact date of knowledge nor name of employee was stated--Such bald 

and wild assertion was not sufficient for condonation of delay--Application had neither 

disclosed a sufficient cause for restoration of appeal nor explained delay of each and every 

day--Both applications were dismissed. [P. 409] A, B, C & D 

Mian Javed Jalal, Advocate for the Applicant. 

Mr. Muhammad Asif Ismail, Advocate for Respondent. 

Date of hearing: 11.6.2013. 

 

Order 

C.M. No. 1-C/12 is an application under Order XLI, Rule 19, CPC for recalling of order 

dated 5.7.2011 whereby appeal (EFA No. 514/2006) was dismissed for non-prosecution 

whereas CM. No. 2-C/12 is an application under Section 5 of the Limitation Act for 

condonation of delay in filing C.M. No. 1-C/2012. 

2.  The applicant through an appeal (EFA No. 514/06) under Section 22 of the Financial 

Institutions (Recovery of Finances) Ordinance, 2001 assailed the legality of order dated 
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11.10.2006 passed by the learned Banking Court-II, Lahore whereby his objection petition 

was dismissed. The above said appeal was dismissed for non-prosecution vide order dated 

5.7.2011. Learned counsel for the applicant submits that his non-appearance before this 

Court on 5.7.2011 was neither deliberate nor willful but was due to non-receiving of daily 

cause-list; and, that the applicant being a heart patient was under medical treatment and, 

therefore, had no knowledge about the date of hearing. Conversely the learned counsel for 

the respondent vehemently opposes this application and submits that no sufficient cause has 

been disclosed in the application; and, that the applicant has failed to explain the delay of 

each day in filing the application and thus both the applications are liable to be dismissed. 

3.  We have heard the learned counsel for the parties and examined the record. 

4.  The perusal of record shows that after dismissal of appeal (i.e. EFA No. 514/06) for non-

prosecution vide order dated 5.7.2011, the applicant on 21.12.2011, that is after five months, 

filed an application for obtaining certified copy of the above said order. The certified copy 

of order dated 5.7.2011 was supplied on 22.12.2011. After getting certified copy of the order 

dated 5.7.2011 the applicant on 10.01.2012 filed CM. No. 1-C/12 and CM. No. 2-C/12. As 

per Article 168 of the Limitation Act the time begins to run from the date of dismissal and 

not from the date of knowledge of the dismissal. The period of 30 days has been provided 

for filing an application for the readmission of an appeal dismissed for want of prosecution. 

The petitioner after a lapse of 6 months filed the application for restoration of the appeal. 

The ground of non-receiving of cause-list from the Bar now-a-days hardly constitutes a 

sufficient cause for the reason that cause-list is not only provided to the Bar but is also 

displayed on the Website of the High Court. The office of the High Court also 

communicates the cause-list to the learned counsels through e-mail and SMS. The 

negligence of the counsel to get cause list from the Bar or to check the Website or e-mail or 

SMS is not excusable on the well-known maxim: nullus commodum capere potest de injuria 

sua propria (no man can take advantage of his own wrong). As regards the ailment of the 

applicant it is suffice to say that the prescriptions attached with the application pertain to the 

year 2009 and, therefore, do not substantiate the plea raised by the applicant. We have also 

noticed that this appeal has been filed by a panel of Advocates and there is no explanation 

with regard to their absence on 5.7.2011. Thus, no sufficient cause has been disclosed in 

C.M. No. 1-C/2012 for recalling of order dated 5.7.2011. 

5.  The applicant in para (vi) of the grounds of C.M. No. 2-C/12 has stated that he came to 

know about the order dated 5.7.2011 through an employee of the decree-holder/bank. In the 

application neither the exact date of knowledge nor the name of the employee has been 

stated. This bald and wild assertion is not sufficient for the condonation of delay. 

6.  The applicant has neither disclosed a sufficient cause for restoration of appeal in C.M. 

No. 1-C/12 nor explained the delay of each and every day in CM. No. 2-C/12 and thus both 

the applications are devoid of any merit and substance. 

7.  In view of above, C.M. No. 1-C/12 and CM. No. 2-C/12 are dismissed. 

(R.A.)  Applications dismissed 
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PLJ 2013 Lahore 494 

[Multan Bench Multan] 

Present: Amin-ud-Din Khan, J. 

MANZOOR HUSSAIN, etc.--Respondents 

versus 

SHAH NAWAZ, etc.—Respondents 

 

C.R. No. 1156-D of 2010, heard on 25.4.2013. 

Civil Procedure Code, 1908 (V of 1908)-- 

----S. 115--Civil revision--Mutation of gift was challenged--When mutation of gift was 

challenged by any legal heir of deceased doneer, statement of plaintiff on oath before Court-

-No such gift made in life of donor then onus to prove valid gift and valid attestation of 

mutation--Validity--When there is no pleading, no case can be established through evidence 

on the point which had not been pleaded by a party--When there is no pleading, no question 

of proof of event of gift independent of attestation of mutation--As respondents were 

beneficiary of transaction--It was their duty to prove event of gift independent of attestation 

of mutation and then valid attestation of gift mutation on basis of gift already completed in 

all respects by proving offer, acceptance and delivery of possession.   [P. 496] A & B 

 

Handwriting Expert Reports-- 

----Denial their signature upon mutation--Reports of handwriting experts were conflicting 

with each other--Validity--There were two reports having confliction with each other, 

therefore, none of report can be relied upon--Report of expert with regard to handwriting is 

an opinion, which is not binding upon the Court--In such view of the matter, statement on 

oath by prosecution witnesses cannot be ignored.           [P. 497] C 

 

Civil Procedure Code, 1908 (V of 1908)-- 

----S. 115--Civil revision--Concurrent findings--Beneficiary of transaction was bound to 

prove transaction independent of attestation of mutation--Validity--Courts below fell in error 

while not applying correct law while deciding lis, therefore, Courts below were not 

sustainable under law because High Court while exercising jurisdiction u/S. 115, CPC was 

not precluded from touching concurrent findings of Courts below when same were based 

upon misapplication of law or misreading and non reading of evidence, as such there was no 

hurdle in way of exercising jurisdiction by High Court--Petition was allowed.    [P. 497] D 

M/s. Ch. Abdul Sattar Goraya, Masud Bilal & Muhammad Shabbir Anjum Khokhar, 

Advocates for Petitioner. 

M/s. Qamar-uz-Zaman Butt & Ch. Muhammad Habib, Advocates for Respondents. 

Date of hearing: 25.4.2013. 

 

Judgment 

Through this civil revision, the petitioners have impugned the judgment & decree dated 

19.08.2010 passed by learned Addl: District Judge, Burewala, whereby the appeal filed by 

them was dismissed, and the judgment & decree dated 26.06.2009 passed by learned Civil 

Judge, Burewala, whereby the suit for declaration filed by the petitioners-plaintiffs was 

dismissed. 
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2.  Briefly, the facts as leading to this civil revision are that the plaintiffs on 07.07.1997 filed 

a suit for declaration challenging therein the mutation of Gift Bearing No. 344 attested on 

29.03.1994 by the predecessor of plaintiffs, Sardar Ali, in favour of Defendants No. 1 to 5. 

who are also the successors of said Sardar Ali. The written statement was filed and suit was 

contested. Learned trial Court framed issues and invited the parties to produce their 

respective evidence. Both the parties produced oral as well as documentary evidence in 

support of their versions. After the closing of trial, vide judgment & decree dated 

26.06.2009 suit was dismissed by the trial Court. Feeling aggrieved thereby, an appeal was 

preferred by the petitioners-plaintiffs before the first appellate Court, which also met with 

the same fate vide judgment & decree dated 19.08.2010. Hence, this civil revision. 

3.  Learned counsel for the petitioners argue that Sardar Ali, the predecessor of parties was 

patient of Asthma and died in the age of 90 years, 5/6 years before his death he was 

seriously ill, he was having three wives and also issues from them; that he was owner of suit 

land and after his death the petitioners-plaintiffs came to know about the alleged gift in 

favour of Defendants No. 1 to 5, therefore they filed the suit, as the said Sardar Ali never 

gifted the suit land in favour of the defendants. Learned counsel argue that when the 

mutation of gift was challenged by the legal heirs of alleged donor and claim of Defendants 

No. 1 to 5 is on the basis of oral mutation of gift, therefore they were bound under the law to 

prove the event of gift independent of attestation of mutation of gift and also to prove offer, 

acceptance and delivery of possession of suit land under the gift to the donees but they 

miserably failed to prove the same. Learned counsel for the petitioners have referred to the 

statement of PW-2, Amjad Ali Lumberdar, who allegedly identified the donor at the time of 

attestation of gift and that of PW-3, Anwar Hussain who is shown as Pattidar on the 

impugned gift mutation, both of them have denied their signatures upon the mutation in 

question. Further by referring the statement of DW-3 (Muhammad Nawaz) one of the 

defendants, learned counsel state that the defendants miserably failed to prove the gift in 

their favour as well as valid attestation of mutation. 

4.  On the other hand, learned counsel for the respondents-defendants argue that the 

petitioners-plaintiffs failed to establish that the donor was insane at the time of attestation of 

mutation; that even his illness has not been proved through the evidence and pleadings are 

never part of the evidence; that there are concurrent findings recorded by two Courts below 

against the petitioners, therefore this Court ordinarily does not endorse the reinterpretation 

of evidence already interpreted by the Courts below, therefore prays for dismissal of the 

instant civil revision. 

5.  I have heard the learned counsel for the parties at full length and have gone through the 

record with their able assistance. 

6.  I am of the view that when a mutation of gift is challenged by any legal heir of the 

deceased donor in favour of some of his legal heirs, the statement of plaintiff on oath before 

the Court that there was no such gift made in the life of donor, then the onus to prove the 

valid gift in favour of the donee/defendant and valid attestation of mutation etc. in favour of 

said donee shifts upon the latter to establish the same. In this case, even the making of gift or 

offer, acceptance and delivery of possession prior to the attestation of mutation is missing 

from the pleading of defendants-donees. It is clear that when there is no pleading in this 

context, no case can be established through evidence on the point which has not been 

pleaded by a party. Further, when there is no pleading, therefore no question of proof of 

event of gift independent of attestation of mutation. As the defendants-respondents are the 
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beneficiary of transaction, it was their duty to prove the event of gift independent of 

attestation of mutation and then valid attestation of gift mutation on the basis of gift already 

completed in all respects by proving offer, acceptance and delivery of possession. By the 

careful scanning of evidence, pleadings and record it seems that the donees/respondents are 

of the impression that it is the plaintiff who has to disprove the attestation of mutation and 

event of gift because they have not even tried to plead and prove the making of valid gift by 

proving offer, acceptance and delivery of possession of suit land under the gift to them. 

Even I have noticed that in `Khasra-Girdawari' which was produced as Ex.D-15, at the time 

of gift and even thereafter Manzoor Hussain one of the plaintiffs is in possession of various 

portions of suit land. 

7.  Further, when PW-2 & PW-3 have denied their signatures upon the impugned mutation 

and there are two reports of handwriting Experts, which are conflicting with each other, in 

this eventuality in the light of law laid down by the august Supreme Court of Pakistan in the 

judgment reported as "PLD 1980 Supreme Court 228 (Major Sher Afzal vs. Shamim Firdaus 

and another)", none of the report can be relied upon. In this case, as there are two reports 

having confliction with each other, therefore none of the report can be relied upon. Even 

otherwise, report of Expert with regard to handwriting is an opinion, which is not binding 

upon the Court. In this view of the matter, the statement on oath by both these P.Ws cannot 

be ignored. 

8.  So far as the concurrent findings of two Courts below against the petitioners-plaintiffs are 

concerned, as I have noticed that both the Courts below have ignored the law declared on the 

point that the beneficiary of a transaction is bound to prove the same and further in case of 

gift the beneficiary is also bound to prove the transaction independent of attestation of 

mutation. As I have observed supra not even the event of gift prior to the attestation of 

mutation has been pleaded, thus, both the Courts below fell in error while not applying the 

correct law of the subject while deciding the lis, therefore the findings of two Courts below 

are not sustainable under the law because this Court while exercising jurisdiction under 

Section 115 of the CPC is not precluded from touching the concurrent findings of two 

Courts below when the same are based upon misapplication of law or misreading and non-

reading of evidence, as such there is no hurdle in the way of exercising the jurisdiction by 

this Court. 

9.  In the light of what has been discussed above, this civil revision is allowed and the 

impugned judgments & decrees dated 19.08.2010 & 26.06.2009 passed by both the Courts 

below are set aside. Resultantly, the suit filed by the petitioners-plaintiffs shall stand, 

decreed. 

(R.A.)  Revision allowed 
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PLJ 2013 Lahore 580 

[Multan Bench Multan] 

Present: Amin-ud-Din Khan, J. 

PAKISTAN SARAIKI PARTY through Provincial President, District Lodhran--

Petitioner 

versus 

ELECTION COMMISSIONER OF PAKISTAN through Chief Election Commissioner 

of Pakistan, Islamabad and 24 others—Respondents 

 

W.P. No. 4548 of 2013, decided on 7.5.2013. 

Representation of the People Act, 1976-- 

----S. 18--Constitution of Pakistan, 1973, Art. 199--Constitutional petition--Election cannot 

be deferred on account of death of candidate--Dismissal of application--Validity--When a 

candidate dies before preparation of list of contesting candidates, election cannot be deferred 

in accordance with Section 18 of Act, it can only be deferred if a contesting candidates dies-

-Deceased was not contesting candidate at time of his death, therefore, decision of R.O. was 

in accordance with law and rules made therein--No scope to exercise extra ordinary 

jurisdiction in favor of petitioner--Petition was dismissed.            [P. 583] A 

Malik Javeed Akhtar Wains, Advocate for Petitioner. 

Mr. Javed Iqbal Hashmi, Standing counsel for Respondent No. 1. 

Malik Muhammad Bashir Lakheser, AAG for Respondent No. 2. 

Ch. Abdul Sattar Goraya, Advocate for Respondents. 

Date of hearing: 7.5.2013. 

 

Order 

Through this single order I intend to decide writ petition in hand as well as W.P. No. 4549 of 

2013 as common questions of law and fact are involved in both these petitions. 

2.  This petition has been filed by Pakistan Saraiki Party through its Provincial President 

Laiq Hussain Khan against the order passed by the Returning Officer dated 10.04.2013 

whereby application filed by the petitioner for deferring the elections of Constituencies No. 

NA-155-LD-II and PP-209-LD-III, was dismissed. 

3.  Brief facts of the case are that Barrister Taj Muhammad Khan Langah was President of 

Pakistan Saraiki Party, which is a duly registered party. For the forthcoming elections to be 

held on 11.5.2013 Barrister Taj Muhammad Khan Langah submitted his nomination papers 

for Constituencies No. NA-155-LD-II and PP-209-LD-III. He was duly nominated 

candidate, who unfortunately on 07.04.2013 died. After his death the petitioner Laiq 

Hussain Khan being Provincial President of the party moved an application before the 

Returning Officers of both the Constituencies for deferring the election of both the 

Constituencies on the basis that Barrister Taj Muhammad Khan Langah has died, therefore, 

a fresh date for the election of both the above said Constituencies be fixed. Through the 

impugned order dated 10.4.2013 the learned Returning Officer has dismissed the application 

on the ground that Barrister Taj Muhammad Khan Langah was a duly nominated candidate 

but he was not a contesting candidate at the time of his death, therefore, the election cannot 

be deferred. 

4.  Comments were called, same have been filed by the respondents, wherein they have 

reiterated the order passed by the learned Returning Officer. 
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5.  Learned counsel for the petitioner while relying upon "Intesar Hussain Bhatti versus 

Vice-Chancellor, University of Punjab Lahore and others" (PLD 2008 SC 310), "Syed 

Nayyar Hussain Bukhari versus District Returning Officer, NA-49; Islamabad and others" 

(PLD 2008 SC 487), "Intesar Hussain Bhatti versus Vice Chancellor, University of Punjab 

Lahore and others" (PLD 2008 SC 313), "Shaikh All-ud-Din versus Election Tribunal, 

Lahore High Court, Lahore and 12 others" (2009 YLR 1930) and "Let. Gen.(R) Salahuddin 

Tirmizi versus Election Commission of Pakistan" (PLD 2008 SC 735) argues that even in 

existence of the bar contained in Article 225 of the Constitution of Islamic Republic of 

Pakistan, 1973 this Court has the jurisdiction to entertain the constitutional petition under 

Article 199 of the Constitution of Islamic Republic of Pakistan, 1973. While relying upon 

"Ghulam Mustafa Jatoi versus Additional District & Sessions Judge/Returning Officer, 

N.A.158, Naushero Ferozes and others" (1994 SCMR 1299) argues that the Returning 

Officer has no authority to drop the name of a candidate while publishing the list without 

hearing and giving him opportunity. 

6.  On the other hand, learned Law Officers as well as learned counsel for the private 

respondents have argued that order passed by the learned Returning Officer is absolutely in 

accordance with law and while relying on "Complaint of malpractices in Constitutency No. 

N.A.57, Sargodha-V" (PLD 1977 Journal 164) and "Election Commission of Pakistan 

through its Secretary versus Javaid Hashmi and others" (PLD 1989 SC 396) stated that 

under Article 218(3), of the Constitution of Islamic Republic of Pakistan, 1973 it is the 

fundamental duty of the Election Commission of Pakistan to ensure free and fair elections, 

therefore, states that petitioner can approach the Election Commission of Pakistan. 

7.  I have considered the arguments advanced by learned counsel for the parties and have 

gone through the record as well as case law and provisions of the Constitution as well as 

Representation of People Act, 1976. 

8.  In accordance with the scheme of law the candidate who files his nomination papers for 

contest of election and if his nomination papers are accepted, he becomes a "Candidate". 

Under Section 2(xxvi) "validly nominated candidate" means a candidate whose nomination 

has been accepted and under Section 2(viii) of the Act "contesting candidate" means a 

validly nominated candidate who has not withdrawn his candidature and Section 18 of the 

Act, ibid, reads as follows: 

"(1). If a contesting candidate dies before the day for taking of the poll, the Returning 

Officer shall, by public notice, terminate the proceedings relating to that election. 

(2). Where the proceedings relating to an election have been terminated under sub-section 

(1), fresh proceedings shall be commenced in accordance with the provisions of this Act, as 

if for a new election: 

Provided that it shall not be necessary for the other contesting candidates to file fresh 

nomination papers or make a further deposit under Section 13." 

It is clearly mentioned in this section that "if a contesting candidate dies" but in the case in 

hand though Barrister Taj Muhammad Khan Langah was a validly nominated candidate at 

the time of his death but he was not a contesting candidate. As in accordance with the 

Representation of the People (Conduct of Election) Rules, 1977 the Returning Officer under 

Section 15 of the Act prepares a list of validly nominated candidates in Form IV as per Rule 

6 and a list of contesting candidates is prepared in accordance with Rule 7 of these Rules in 

accordance with sub-section (4) of Section 16 upon Form-V. According to the schedule of 

the election Barrister Taj Muhammad Khan Langah died even before the date of preparation 
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of list of contesting candidates, therefore, due to his death his name was not entered in the 

list of contesting candidates. In accordance with Section 18 of the Act, the prayer for 

deferment of election made by the petitioner before the Returning Officer was declined by 

the Returning Officer. 

9.  Against this factual and legal position learned counsel for the petitioner remained unable 

to substantiate his arguments that even if Barrister Taj Muhammad Khan Langah died before 

the withdrawal date fixed in the schedule for the nomination papers, his name should have 

been entered in the list of contesting candidates and the Returning Officer to defer the 

election. So far as the case law with regard to maintainability of the Constitutional Petition 

by the learned counsel for the petitioner is concerned, there is no cavil to that principle but 

so, far as case law with regard to entering the name of Barrister Taj Muhammad Khan 

Langah in the contesting candidates list is concerned, the case law relied by the learned 

counsel is not with regard to the point in issue, therefore, same is not helpful to the 

petitioner. 

10.  In this view of the matter, I am clear in my mind that when a candidate dies before the 

preparation of list of contesting candidates, the election cannot be deferred, in accordance 

with Section 18 of the Representation of People Act, 1976, it can only be deferred if a 

contesting candidate dies. As Barrister Taj Muhammad Khan Langah was not a contesting 

candidate at the time of his death, therefore, the decision of the Returning Officer is in 

accordance with law and rules made therein. In this view of the matter, I see no scope to 

exercise extra ordinary jurisdiction in favour of the petitioner. Resultantly, when no case for 

interference by this Court has been made out, therefore, both these petitions stand dismissed. 

(R.A.)  Petitions dismissed 

 

K.L.R. 2013 Civil Cases 1 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Abdul Razzaq 

Versus 

Abdul Sattar 

 

R.F.A. No. 140 of 2005, decided on 3rd October, 2012. 

CONCLUSION 

(1) When leave is granted a summary suit becomes a regular suit and summary 

procedure goes away. 

RECOVERY (DISHONOURED CHEQUE) --- (Summary jurisdiction) 

Civil Procedure Code (V of 1908)--- 
---S. 100, O. XXXVII, Rr. 1, 2---Negotiable Instruments Act, 1881, S. 13---Dishonoured 

cheque---Basis of suit for recovery in summary jurisdiction---Trial Court decreed suit---It 

was argued that as the cheque in question was presented to Bank after six months of 

issuance, suit was not competent under summary jurisdiction rather the same to be 

transmitted to ordinary Civil Court for retrial---Validity---When leave is granted it becomes 

a regular suit as all the proceedings after the grant of leave are regular proceedings and 

summary procedure goes away at time of grant of leave to defend suit---Prayer of 

appellant/defendant that case be remanded and Trial Court be directed to treat it an ordinary 

civil suit and decide it afresh was worthless---Even otherwise, a bearer cheque also comes 
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within the definition of negotiable instrument, therefore, if name of plaintiff/respondent was 

not written on the cheque in question, even then suit was rightly filed and decreed by Trial 

Court---R.F.A. dismissed.       (Para 6) 

Ref. 2005 CLC 797. 

[Contention that since the cheque in question was prescribed after 6 months, the suit could 

have been filed before ordinary Civil Court was repelled. Appeal was dismissed against 

impugned decree for recovery]. 

For the Appellant: Ch. Riaz Ahmed, Advocate. 

For the Respondent: Muhammad Ibrahim Khan, Advocate. 

Date of hearing: 3rd October, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this appeal judgment and decree dated 19.11.2005, 

passed by the learned Additional District Judge, Haroonabad whereby the suit for recovery 

of Rs. 300,000/- on the basis of cheque, under Order XXVII of the C.P.C. has been decreed. 

2. Brief facts of the case are that the plaintiff/respondent on 18.8.2003 filed a 

suit for recovery of Rs. 300,000/- on the basis of a cheque. The defendant was summoned. 

He filed application for grant of leave to defend the suit on 24.2.2004. The reply was filed 

and application was contested but on 8.3.2004, learned counsel for the plaintiff made a 

statement before the Court that if the defendant is ready to file surety bond equivalent to the 

suit amount, he will not object to the grant of leave to defend the suit, therefore, the 

defendant was granted the leave. The defendant filed written statement on 12.4.2004. The 

learned Trial Court framed the issues and invited the parties to produce their respective 

evidence. Both the parties produced their respective evidence and vide judgment and decree 

dated 19.11.2005 decreed the suit. 

3. Learned counsel for the appellant mainly tried to plead his case through the 

argument that the application moved by the petitioner on 22.10.2005 under Order VI, Rule 

17 of the C.P.C. for permission to amend the written statement has not been decided. The 

learned counsel while relying upon the case of Kamran Akhter v. Jawed Ahmed Khan (2005 

CLC 797) argued that as the cheque was presented to the Bank for encashment after six 

months of its issuance, therefore, the suit under summary procedure provided under Order 

XXXVII of the C.P.C. was not competent. Adds that as the name of the plaintiff is not 

written on the cheque, therefore, the suit was not competent under Order XXXVII of the 

C.P.C. The learned counsel prayed that the case may be remanded to the Trial Court with a 

direction that the same be transmitted to the ordinary Civil Court for retrial of the suit. 

4. On the other hand, the learned counsel for the respondent supported the 

findings recorded by the learned Trial Court and stated that the defendant/appellant has 

admitted his signatures on the cheque. 

 5. I have heard the learned counsel for the parties and have also gone through 

the record. 

 6. The contention of the learned counsel for the appellant/defendant that 

application of the appellant/defendant for permission to amend the written statement has not 

been decided is false as his application was dismissed by the learned Trial Court on 

22.10.2005. So far as the contention of the learned counsel for the appellant with reference 

to case-law reported as Kamran Akhter v. Jawed Ahmed Khan (supra) that when cheque is 

presented after six months of the date of issue suit under Order XXXVII of the C.P.C. 
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cannot be filed and it can be tried as a regular civil suit, is concerned, in my view Order 

XXXVII of the C.P.C. provides a summary procedure if leave is not granted but when leave 

is granted it becomes a regular suit as all the proceedings after the grant of leave are regular 

proceedings and summary procedure goes away at the time of grant of leave to defend the 

suit. In this view of the matter, the prayer of the learned counsel that the case be remanded 

and the Trial Court be directed to treat it an ordinary civil suit and decide it afresh is 

worthless. Further in the light of Section 13 of the Negotiable Instrument Act, 1881 a bearer 

cheque also comes within the definition of negotiable instrument, therefore, if the name of 

the plaintiff/respondent was not written on the cheque even then the suit was rightly filed 

and decreed by the learned Trial Court. The plaintiff/respondent himself appeared as P.W.1 

and produced four other witnesses to prove his case and the learned Trial Court while 

discussing all the material evidence available on the record rightly decreed the suit. No case 

for interference by this Court while exercising jurisdiction under Section 96 of the C.P.C. 

has been made out. This appeal is devoid of any force and the same is dismissed. 

R.F.A. dismissed. 

 

K.L.R. 2013 Civil Cases 4 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Atta Muhammad 

Versus 

Shah Muhammad, etc. 

 

F.A.O. 8 of 2004, decided on 18th September, 2012. 

CONCLUSIONS 

(1) Principles for remand of cases are provided under O. 41, R. 23-A of C.P.C. 

(2) If any party relinquishes its right of claiming the framing of a specific issue, at later 

stage it cannot claim and argue the reversing of the judgment and decree on the basis 

of alleged defect in framing of issue. 

 

(a) Issues, framing of--- 
---The parties must be aware of their pleadings and if they do not claim framing of issues at 

proper stage, it is not duty of the Court only to frame the proper issues at proper time but it 

is also the duty of the parties to claim framing of proper issues---If any party relinquishes its 

right of claiming the framing of a specific issue, at later stage it cannot claim and argue the 

reversing of the judgment and decree on the basis of the alleged defect in framing of issues--

-Principle of law.         (Para 5) 

REMAND OF CASE --- (Framing of issue) 

(b) Civil Procedure Code (V of 1908)--- 
---S. 104, O. XLI, R. 23-A---Punjab Pre-emption Act, 1991, S. 13---Suit for pre-emption 

was decreed---First Appellate Court remanded case to Trial Court with a direction to frame 

fresh issues and record evidence rather ordered a de novo trial of case---Impugned order---

Validity---Person who filed written statement was properly constituted attorney or vendee or 

not, there was no need to frame any issue as no party had claimed framing of issue on said 

point---Non-framing of issue---Effect---If any party relinquishes its right of claiming the 

framing of a specific issue, at later stage it could not claim and argue the reversing of the 
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judgment/decree on the basis of the alleged defect in framing of issue---Even no party 

claimed framing of fresh issue during appeal---A full time of case was concluded and parties 

had produced evidence of their choice, therefore, its remand would mean affording an 

opportunity to a party to fill up the lacunas in their pleadings, which is not permissible under 

law---A Court cannot be a party to favour any party---Held: Existing record before first 

Appellate Court was sufficient to decide appeal on merits, therefore, there was no need to 

remand the case---Impugned order was held to be absolutely against law and principles 

enunciated by superior Court and set aside---F.A.O. allowed.  (Paras 5,6) 

Key Terms:- Remand of case. 

[There was sufficient material on record to decide appeal, therefore, impugned order of 

remand was unjustified. F.A.O. was allowed]. 

For the Appellant: Ahmed Mansoor Chishti, Advocate. 

For the Respondents: Mian Ahmed Nadeem Arshad, Advocate. 

Date of hearing: 18th September, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this appeal, remand order dated 19.12.2003, passed 

by the learned Additional District Judge, Bahawalpur has been challenged. 

2. Brief facts of the case are that the appellant filed a suit for pre-emption. The 

same was decreed by the Trial Court, vide judgment and decree dated 9.4.2002. The 

vendee/defendant filed an appeal before the first Appellate Court. The first Appellate Court, 

vide order dated 19.12.2003, remanded the case to the learned Trial Court with a direction to 

frame fresh issues and record evidence and also directed to record fresh findings on the 

existing issues rather the learned first Appellate Court ordered a de novo trial of the suit. 

3. The learned counsel for the appellant states that changing the language of 

issue No. 2 while deciding it by the Trial Court does not make any difference, which has 

been declared by the first Appellate Court to be a major change. Further states that framing 

of issue with regard to power-of-attorney on behalf of respondent No. 1 in favour of 

respondent No. 2 and filing of written statement by Muhammad Arshad, brother of the 

vendee/defendant was not claimed by any of the parties. Learned counsel for the 

vendee/respondent while supporting the findings recorded by the first Appellate Court and 

also the remand order has prayed for the dismissal of the appeal. 

4. I have heard the learned counsel for the parties at full length and have also 

gone through the record.  

5. There are certain principles for remand of a case, which are provided under 

Order XLI, Rule 23-A of the C.P.C. So far as deciding issue No. 2 by the Trial Court is 

concerned, the change of language of issue No. 2 does not make any difference. So far as the 

other point with regard to the framing of issue on the point that respondent No. 2 was the 

attorney of the vendee/defendant No. 1 and further that the person who filed the written 

statement and appeared as a witness was a properly constituted attorney of the vendee or 

not, there was no need to frame any issue as no party had claimed framing of issue on this 

point. It is a settled principle of law that the parties must aware of their pleadings and if they 

do not claim framing of issue at proper stage, it is not duty of the Court only to frame the 

proper issues at proper time but it is also the duty of the parties to claim framing of proper 

issues. If any party relinquishes its right of claiming the framing of a specific issue, at latter 
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stage it cannot claim and argue the reversing of the judgment and decree on the basis of the 

alleged defect in framing of issues. 

6. In this case, even it is not the matter in issue. Even no party claimed framing 

of fresh issue during the appeal. As full trial of the case was concluded and the parties had 

produced evidence of their choice, therefore, its remand would mean affording an 

opportunity to a party to fill up the lacunas in their pleadings, which is not permissible under 

the law as a Court cannot be a party to favour any party. As the existing record before the 

first Appellate Court was sufficient to decide the appeal, on merits, therefore, there was no 

need to remand the case. As the matter has to be decided by the first Appellate Court, 

therefore, I am intentionally not going into the merits of the case and the interpretation of the 

documents so that the case of any of the parties may not be prejudiced. In this view of the 

matter, the remand order passed by the learned first Appellate Court is held to be absolutely 

against the law and the principle enunciated by the superior Courts, therefore, the same is set 

aside and the case is remanded to the learned District Judge, Bahawalpur. The parties are 

directed to appear before the learned District Judge, Bahawalpur on 10.10.2012, who will 

hear the appeal himself or may entrust the same to any other Court of competent 

jurisdiction. As the matter pertains to the year 1995, therefore, the first Appellate Court is 

directed to decide the appeal preferably before the end of this year. Resultantly, this appeal 

stands allowed and disposed of.      F.A.O. allowed. 

 

K.L.R. 2013 Civil Cases 6 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Noor Hussain, etc. 

Versus 

Amna Bibi, etc. 

 

Civil Revision No. 111 of 2001, decided on 3rd October, 2012. 

CONCLUSION 

(1) For application of S. 20 of Colonization of Government Lands (Punjab) Act, 1912, 

and excluding the daughter or female heirs, it is pre-condition the propositus must be 

the original tenant.  

(a) Colonization of Government Lands (Punjab) Act, (V of 1912)--- 
---S. 20---Application of provisions---Pre-condition---The propositus must be the original 

tenant.           (Para 4) 

INHERITANCE --- (Propositus) 

(b) Civil Procedure Code (V of 1908)--- 
---S. 115---Specific Relief Act, 1877, S. 42---Colonization of Government Lands (Punjab) 

Act, 1912, Ss. 19, 20---Impugned mutation of inheritance---Proposition---For excluding the 

daughters or female heirs, it is a pre-condition that propositus must be the original tenant---

Nowhere it had been proved that the said propositus was the original tenant---Courts below 

had rightly decreed suit of respondent/plaintiff for a declaration that she being the daughter 

was entitled to inherit 1/5 share taking exception to the mutation in question---Held: No 

case for interference by High Court in its civil jurisdiction was made Court---Civil revision 

petition dismissed.        (Para 4) 
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[Nowhere it had been proved that the said deceased was original tenant excluding the female 

heirs. High Court dismissed civil revision against impugned declaration decree]. 

For the Petitioners: Ch. Manzoor Ahmad, Advocate. 

Nemo. for the respondents. 

Date of hearing: 3rd October, 2012. 

 

ORDER 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, petitioners-defendants have 

challenged the judgment & decree dated 12.01.2001 passed by learned Addl. District Judge, 

Bahawalpur, whereby the appeal filed by them was dismissed and judgment & decree dated 

30.06.1998 passed by learned Civil Judge 1st Class, Bahawalpur, whereby the suit filed by 

the respondents-plaintiffs was decreed. 

2. Briefly, the facts as leading to this civil revision are that Mst. Amna Bibi 

(respondent No. 1) on 18.01.1994 filed a suit for declaration alleging therein that she being 

the daughter of Fateh Din is entitled to inherit him 1/15 share and challenged mutation No. 

18 attested on 16.04.1980.  

The written statement was filed and suit was contested by some of the defendants, 

whereas some of the defendants filed consenting written statement. Learned Trial Court on 

27.03.1995 framed issues and invited the parties to produce their respective evidence. Both 

the parties adduced oral as well as documentary evidence in support of their versions. After 

the close of trial, vide judgment & decree dated 30.06.1998 suit was decreed by learned 

Trial Court. An appeal was preferred before the first Appellate Court, which was dismissed 

vide judgment & decree dated 12.01.2001. Hence, this civil revision. 

3. No one appeared on behalf of the respondents. Therefore, arguments of 

learned counsel for the petitioners have been heard. 

4. The main emphasis of learned counsel for the petitioners is that mutation of 

inheritance of Fateh Din was entered on 13.04.1950 on the basis of order of Assistant 

Commissioner dated 03.01.1949, therefore Section 20 of the Colonization of Government 

Lands (Punjab) Act, 1912 was applicable, as Section 19-A of said Act had been introduced 

in the year 1951, so the plaintiff was not entitled to the decree. The contention of learned 

counsel for the petitioners is not supported through any cogent and confidence inspiring 

evidence. It is admitted that mutation was attested on 16.04.1980 and it was entered on 

13.04.1950. There is a reference of some order of Assistant Commissioner dated 03.01.1949 

but the said order of Assistant  Commissioner has not been produced in evidence. If the 

factual contention of learned counsel for the petitioners be admitted as true, even then his 

prayer that Section 20 of the Colonization of Government Lands (Punjab) Act, 1912 was 

applicable and plaintiff was not entitled to the decree and receive share of inheritance of 

Fateh Din because learned counsel states that no proprietary rights were transferred in the 

name of Fateh Din. Section 20 of above-said Act advises only if the propositus is original 

tenant but nowhere it has been proved that Fateh Din was the original tenant. For application 

of Section 20 and excluding the daughters or female heirs, it is a pre-condition that the 

propositus must be the original tenant, if anyone else was original tenant, then Section 20 

does not apply. Furthermore, there are concurrent findings of facts in the matter recorded by 

two Courts below. The only point urged before this Court allegedly to be a legal point is also 

not helpful for the petitioners. In this view of the matter, no case for interference by this 
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Court while exercising jurisdiction under Section 115 of C.P.C. has been made out. As such, 

this civil revision having no substance is dismissed with no order as to costs. 

Civil revision petition dismissed. 

 

K.L.R. 2013 Civil Cases 9 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Zubair, etc. 

Versus 

Sharaf Din, etc. 

 

Civil Revision No. 27 of 1999, decided on 19th September, 2012. 

CONCLUSION 

(1) In case of fraud, the plaintiff is bound to state the date of knowledge of that fraud for 

taking the benefit of limitation. 

(a) Cross-examination--- 
---When a material fact is specifically stated by a witness in its statement and if on that point 

the said witness is not cross-examined that fact is presumed to have been admitted by the 

other party---Rule of appreciation of evidence.     (Para 6) 

Ref. 2011 CLC 1521. 

(b) Registered document--- 
---Registered document has sanctity attached to it and stronger evidence is required to cast 

aspersions on its genuineness---Evidentiary value.     (Para 6) 

(c) Specific Relief Act (I of 1877)--- 
---S. 42---Suit for declaration---Absence of further relief---Effect---If plaintiff can claim 

further relief but he relinquished the same his suit cannot be decreed.  (Para 6) 

(d) Fraud and limitation--- 
---When fraud comes in the knowledge of a person against whom a fraud has been 

committed the law is relaxed with regard to count the limitation against fraudulent 

transaction and certainly from the date of knowledge the limitation starts---Further only 

pleading a fraud without any specific date of knowledge the relaxation provided under the 

law of limitation cannot be granted to the party for taking the benefit of limitation---In case 

of fraud the plaintiff is bound to state the date of knowledge of the fraud.  (Para 6) 

DECLARATION OF TITLE --- (Absence of further relief) 

(e) Civil Procedure Code (V of 1908)--- 
---Ss. 115, 11---Specific Relief Act, 1877, Ss. 42, 39---Limitation Act, 1908---Registration 

Act, 1908---Qanun-e-Shahadat Order, 1984, Arts. 133/134---Declaration of title---Absence 

of further relief---Issues---Appellate Court below while upsetting determination of Trial 

Court dismissed suit---Registered documents---Plea of fraud---Point of limitation---

Factual/legal analysis---Contention that no limitation is provided to challenge the fraud was 

misconceived---Even if it was a fraudulent transaction and it came into plaintiff‘s 

knowledge 3 years ago and filing of suit after 3 years of knowledge was also a bar against 

him and suit was rightly declared to the time-barred---In case of fraud plaintiff is bound to 

state the date of knowledge that fraud---In instant case no date of fraud had been pleaded, 

therefore, benefit of limitation could not be given to plaintiff-petitioner---Plaintiff had not 

prayed for possession of suit land therefore, has suit was not maintainable---Documents 
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under challenge in suit was registered documents---Registered document has sanctity 

attached to it and stronger evidence is required to cast aspersion on its genuineness---In 

instant case no such stronger evidence was available and further a person challenging a 

registered document through a declaratory suit is required under law to come to the Court 

with clean hand as he is asking the Court for a discretionary relief---Most of the part of 

important statements of DWs had not been cross-examined by plaintiff---Where a material 

fact is specifically stated by a witness in his statement and if can on that point the said 

witness is not cross-examined that fact is presumed to have been admitted by the other 

party---Civil revision petition dismissed.     (Paras 6,7) 

Ref. 2011 CLC 1521. 

[In suit for declaration plaintiff/petitioner had not prayed for possession of suit land, 

therefore, was unmaintainable. High Court dismissed civil revision]. 

For the Petitioner: M. Sultan Wattoo, Advocate. 

For the Respondents: Sh. Karim-ud-Din, Advocate. 

Date of hearing: 19th September, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioner has challenged the 

judgment and decree dated 5.11.1998, passed by the learned Additional District Judge, 

Bahawalnagar whereby the appeal filed by the respondent/defendant was accepted and the 

judgment and decree dated 27.2.1997, passed by the Civil Judge, Bahawalnagar, decreeing 

the suit, was set aside. 

2. Brief facts of the case are that the plaintiff/petitioner on 29.9.1994, filed a 

suit for declaration that he be declared owner of land measuring 155 kanals, 1 marla, 

described in head-note of the plaint. In the suit he also challenged the General Power of 

Attorney executed by him on 1.9.1980 in favour of his real brother Haroon 

Muhammad/defendant No. 15. The plaintiff also prayed for cancellation of various sale-

deeds in favour of defendants Nos. 1 to 14. The written statement was filed by defendants 

Nos. 1 and 2 to 15. They contested the suit and pleaded that defendant No. 15 was duly 

appointed attorney and they have purchased the suit property for valuable consideration and 

are in possession of the same. They also raised many preliminary objections, including the 

limitation. The learned Trial Court on 21.2.1995 framed the issues. The parties were invited 

to produce their respective evidence. Both the parties adduced their evidence. The learned 

Trial Court, vide judgment and decree dated 27.2.1997 deceed the suit. The appeal was 

preferred, which was accepted, vide judgment and decree dated 5.11.1998. Hence, this civil 

revision by the plaintiff. 

3. The learned counsel for the petitioner states that the learned Trial Court has 

rightly interpreted the evidence produced by the parties and rightly decreed the suit in favour 

of the plaintiff/petitioner but the learned first Appellate Court did not correctly appreciate 

the evidence and, therefore, reversed the findings recorded by the Trial Court, and as such 

the findings of the first Appellate Court are not sustainable under the law. He further states 

that when fraud was committed there was no bar of limitation in filing the suit. With regard 

to previously filed suits, which were withdrawn, the learned counsel states that as the suits 

were withdrawn after filing of the fresh suits, therefore, Section 11 of the C.P.C. was not a 

bar in the matter. Further with regard to the objection that the suit is not for possession, 

learned counsel submits that as the property in dispute is agricultural land, therefore, there 
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was no need to file a suit for possession. Learned counsel further submits that even the 

report of the expert, though he was not produced as a witness, was to be considered by the 

first Appellate Court. Learned counsel prayed that this revision petition be accepted and the 

judgment and decree rendered by the learned Trial Court be restored. 

4. On the other hand, the learned counsel for the respondents states that they are 

bona fide purchasers for value consideration and they purchased the suit property from the 

real brother of the owner as the owner was not residing in that area and he was having a 

valid general power-of-attorney, which has not been cancelled till to-date except filing of 

this suit. He further stated that the respondents have purchased the land in the year 1980 and 

the suit was filed in the year 1994, which was clearly barred by limitation. He contends that 

the learned first Appellate Court has rightly dismissed the suit filed by the plaintiff/petitioner 

as being barred by time and most of the sale-deeds are of the year 1980. He further contends 

that the learned first Appellate Court has reversed the findings recorded by the Trial Court 

with reasons. He submits that D.W.4/Muhammad Haroon, the general power-of-attorney 

holder of the plaintiff has stated in his statement that he has received the money and has paid 

the same to the owner. The learned counsel while referring the statement of P.W.1/plaintiff 

and the narration of paras Nos. 2 and 3 of the plaint stated that the story putforth by the 

plaintiff is not believable. He states that even he admitted in his statement that 2½ years 

prior to the filing of the suit he came to know about the sale of the land in favour of the 

respondents/defendants. Further states that the plaintiff has admitted that the suit was filed 

and withdrawn and then second suit was filed, which was also withdrawn. Learned counsel 

submits that if Section 11 of the C.P.C. is not applied even then it is clear that limitation for 

filing of the suit cannot be enhanced and when plaintiff himself has admitted that the 

transaction of 1980 came to his knowledge 2½ years prior to the filing of the present suit 

and he had filed two suits prior to the present suits and the same were withdrawn, makes it 

clear that this suit was not competent. Further submits that even P.W.2/the witness of the 

plaintiff has admitted that the previous suits were filed two years ago. States that it makes 

clear that the plaintiff has dishonestly filed the suit. Further states that the 

defendants/respondents are proved to be bona fide purchasers and long silence of the 

plaintiff really makes acquiescence in favour of the respondents. In reply to the argument of 

the learned counsel for the petitioner that the respondents being beneficiary of the sale 

transactions were bound to prove all the documents, including the power-of-attorney, 

learned counsel submitted that initially burden to prove this issue was upon the plaintiff and 

he failed to discharge the same, therefore, respondents were not bound to prove as they were 

having registered document, which was admitted by defendant No. 15, the attorney of the 

plaintiff. 

5. I have heard the learned counsel for the parties at full length and have also 

gone through the record with their able assistance. 

6. The statement of the plaintiff/petitioner clearly shows that he had given 

charge of all the affairs, including maintenance of the property to his real brother Haroon 

Muhammad defendant No. 15, who was also his attorney. Even according to the plaintiff, he 

had given the land on 'Mustajri' and had been appointing tenants and receiving the produce 

and plaintiff was living away from the suit land and never visited the same. When the prayer 

for cancellation of the document is made in this suit it is clear that this suit is under Section 

39 of the Specific Relief Act, 1877. When a person prays for cancellation of any document, 

it means that he is asking to cancel the document on the basis that though he is a party to a 
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document but showing him on other transaction this document has been got registered from 

him. In this case, the plaintiff/petitioner has prayed for the cancellation of the document, 

therefore, it will be presumed that he is not disputing the creation of the document by him 

but on another ground he can ask for the cancellation of the document permissible under the 

law. Even otherwise, I have noticed that the defendants pave proved fully the valid 

execution of the document in question. Further the question raised by the learned counsel 

that no limitation is provided to challenge the fraud is misconceived. It is the law that when 

fraud comes in the knowledge of a person against whom a fraud has been committed though 

the law is relaxed with regard to count the limitation against fraudulent transaction and 

certainly from the date of knowledge the limitation starts. In this case limitation for filing 

the suit for declaration under the Limitation Act is six years and admittedly the transaction is 

of the year 1980 and came into the knowledge of the plaintiff as according to him 2½ /3 

years prior to the filing of the suit and even the plaintiff filed two previous suits then the 

plaintiff/petitioner cannot claim that there is no bar of limitation against fraudulent 

transaction. First of all, the plaintiff failed to show any fraud committed with him. 

Furthermore even if it was a fraudulent transaction and it came into his knowledge 3 years 

ago and filing of this suit after 3 years of knowledge is also a bar against him and this suit 

was rightly declared to be time-barred. Further only pleading a fraud without any specific 

date of knowledge the relaxation provided under the law of limitation cannot be granted to 

that party for taking the benefit of limitation. In case of fraud the plaintiff is bound to state 

the date of knowledge that fraud. In case in hand no date of fraud has been pleaded, 

therefore, the benefit of limitation could not be given to the plaintiff/petitioner. The 

petitioner has not claimed the possession of the suit land. Under Section 42 of the Specific 

Relief Act, 1877 the plaintiff can claim further relief and he relinquishes the claim the same 

his suit cannot be decreed as the grant of declaratory decree under Section 42 of the Specific 

Relief Act, 1877 is discretion of the Court. The plaintiff had not prayed for the possession of 

the suit land, therefore, this suit was not maintainable. All the documents under challenge in 

the suit were registered documents. When a document is registered under the Registration 

Act some presumptions attached to that documents which are certainly rebuttable. When the 

plaintiff rebuts those presumptions then onus shifts upon the other party to prove the 

execution and registration of those documents and on the basis of simple denial by a person, 

the registered document cannot be thrown out. In case of failure of the plaintiff to rebut the 

presumptions, the presumptions attached to the documents are acceptable under the law. In 

this case the execution of all the sale-deeds have been admitted by the executant of those 

sale-deeds i.e. the attorney of the plaintiff, namely, Haroon Muhammad. The only document 

which was required under the law to be proved was the power-of-attorney and that has also 

been proved by the cogent evidence produced by the defendants. If the owner of the 

property proves that the attorney has not delivered him the sale proceeds then he can sue 

against his attorney for the sale proceeds and on that basis the transaction of sale cannot be 

challenged or set aside by the Court. The registered document has sanctity attached to it and 

stronger evidence is required to cast aspersions on its genuineness. In this case no such 

stronger evidence was available and further a person challenging a registered document 

through a declaratory suit is required under the law to come to the Court with clean hands as 

he is asking the Court for a discretionary relief. The proceedings of the case clearly shows 

that the hands of the plaintiff are not clean. When a material fact is specifically stated by a 

witness in its statement and if on that point the said witness is not cross-examined that fact is 
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presumed to have been admitted by the other party. Most of the part of the important 

statements of the witnesses of the defendants have not been cross-examined by the learned 

counsel for the plaintiff/petitioner. The case Muhammad Aslam and others v. Absar Fatima 

and others (2011 CLC 1521) can be relied. 

7. In the light of what has been discussed above, I see no force in this civil 

revision and no illegality or infirmity in the findings recorded by the first Appellate Court, 

therefore, this civil revision is dismissed. 

Civil revision petition dismissed. 

 

K.L.R. 2013 Civil Cases 14 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Mst. Fatima Bibi 

Versus 

S.D.O. Canals, Minchinabad, etc. 

 

R.S.A. No. 7 of 2006 and C.M. No. 1367 of 2006, decided on 25th September, 2012. 

CONCLUSION 

(1) Under the law, a portion of statement of witness which remains unchallenged in the 

cross-examination will be presumed to have been accepted by the opposite party. 

(a) Cross-examination--- 
---A portion of statement of witness which remains unchallenged in the cross-examination 

will be presumed to have been accepted by the opposite party---Law settled. (Para 9) 

TITLE DISPUTE --- (Forged document of ownership) 

(b) Civil Procedure Code (V of 1908)--- 
---S. 100---Specific Relief Act, 1877, S. 42---Qanun-e-Shahadat Order, 1984, Arts. 133/134-

--Evacuee Property and Displaced Person Laws (Repeal) Act, 1975, S. 3---Title dispute---

Issue---Appellate Court below while upsetting determination of Trial Court dismissed suit of 

appellant---Forged document of ownership---Appreciation of evidence---Validity---Cases 

pleaded by plaintiff-woman/appellant was on basis of Jamabandi in question---Mutation had 

allegedly been based on foundation of some order of Assistant Commissioner---After repeal 

of Settlement Laws, how said mutation could be attested on basis of any order of Assistant 

Commissioner as after repeal of settlement law, office notified of the Provincial Government 

was competent to deal with property---After repeal of settlement law the property lying in 

name of Central Government was transferred in the Provincial Government---Document in 

question having no base on any valid order passed by competent authority and furthermore 

no such order had been placed on file or permission had been sought to produce the said 

order as additional evidence---Vital part narrated by Patwari/PW was not cross-examined by 

plaintiff---Under the law, a portion of statement of witness which remains unchallenged in 

the cross-examination will be presumed to have been accepted by the opposite party---

Plaintiff-appellant had failed to show any defect or illegality in impugned appellate 

judgment---R.S.A. dismissed.        (Para 7) 

[Title in the disputed land was based on some order of the Assistant Commissioner who was 

not competent authority after repeal of the Settlement Laws. Appellate Court below had 

rightly dismissed suit for declaration. R.S.A. petition was dismissed]. 

For the Appellant: Ch. Naseer Ahmad, Advocate. 
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For the Respondent: Naveed Khalil Chaudhary, A.A.G. 

Date of hearing: 25th September, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this appeal the appellant-plaintiff has challenged 

the judgment and decree dated 9.3.2006 passed by the learned Additional District Judge, 

Bahawalnagar whereby the appeal filed by the respondents-defendants was accepted against 

the judgment and decree dated 22.7.2005 passed by the learned Civil Judge, Bahawalnagar 

whereby the suit filed by the plaintiff appellant was decreed. 

2. Brief facts of the case are that the plaintiff appellant on 22.1.1997 filed a suit 

for declaration praying therein that she is owner of suit land measuring 12 Kanals and 17 

Marlas fully mentioned in the head-note of the plaint and stated that the possession of the 

defendants over the suit property is illegal and prayed that the defendants be ordered to 

remove their structure and hand over the possession to the plaintiff-appellant. As per claim 

of the appellant-plaintiff she is owner of the suit property in accordance with Jamabandi for 

the years 1991-92 and stated that in her absence the defendants-respondents have taken 

possession of the suit property and near about three years back, she came to know about the 

possession of the defendants. She asked them to vacate the possession but on their refusal 

she has filed this suit. The defendants who are officials of the Irrigation Department filed 

their written statement and contested the suit. They pleaded that the land in dispute is 

ownership of Province of Punjab and since the year 1925 the department is in possession 

and constructed houses of employees of Irrigation Department. It was also pleaded that on 

the basis of some forged and fictitious documents the plaintiff has filed the suit. The learned 

Trial Court framed the issues and invited the parties to produce their respective evidence. 

Both the parties produced their respective evidence. The learned Trial Court vide judgment 

and decree dated 22.7.2005 decreed the suit. An appeal was preferred which was accepted 

by the learned first Appellate Court, hence this appeal. 

3. Learned counsel for the appellant submits that the land was allotted to Ismail, 

Khalil and Noor Samand by the Settlement Authorities and Mutation No. 1155 was attested 

in their favour on 29.11.1981 and they transferred the same to the appellant through 

registered gift deed No. 224, dated 28.3.1982 and Mutation No. 1237 on the basis of gift 

deed was sanctioned in favour of the appellant on 19.4.1982. All the three documents were 

not part of the record of learned Trial Court. Therefore, he has filed C.M. No. 1367 of 2006 

for permission to produce these documents as additional evidence under Order 41, Rule 27, 

C.P.C.  

4. Learned A.A.G. submits that forged and fictitious documents have been 

appended with this application for additional evidence and the application is absolutely not 

maintainable at this stage. 

5. I have noticed that these documents were never introduced by the plaintiff-

appellant in the plaint as well as in the proceedings before the learned Trial Court. The case 

pleaded by her was on the basis of Jamanbandi for the years 1991-92 and she claimed the 

suit property. Even I have scanned these documents. Mutation No. 1155 has been allegedly 

based on the foundation of some order of the Assistant Commissioner dated 30.8.1975 and 

this mutation was sanctioned on 29.11.1981. I am afraid that after the repeal of Settlement 

Laws through Evacuee Property and Displaced Persons Laws (Repeal) Act, 1975 how this 

mutation was attested on the basis of any order of the Assistant Commissioner as after the 
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repeal of Settlement Laws, Officer notified by the Provincial Govt. was competent to deal 

with the property and this mutation shows that from the ownership of Central Govt. of 

Pakistan the property has been transferred in the name of Ismail etc. Whereas after the 

repeal of Settlement Laws in accordance with Section 3, the property lying in the name of 

Central Govt. was transferred in the name of Provincial Govt. This document per se seem to 

be a forged document, as under the order of the Revenue Officer the order dated 30.8.1975 

has been referred, whereas in column No. 17 of Mutation the order dated 30.9.1981 as well 

as 25.10.1981 for transfer of proprietary rights on behalf of Central Govt. in favour of Ismail 

etc. has been referred which shows that this document having no base on any valid order 

passed by the competent authority and furthermore no such order has been placed on the file 

or permission has been sought to produce the order as additional evidence. So far as 

registered Hibanama and Mutation No. 1237 on the basis of Hibanama are concerned, the 

basic of these documents has been discussed above, Mutation No. 1155 seems to be forged 

and fictitious document which does not create any right in favour of Ismail etc., therefore, it 

cannot transfer any further right in favour of the appellant. Therefore, instant C.M. No. 1367 

of 2006 is not maintainable and is dismissed. 

6. Learned counsel for the appellant while arguing the appeal has supported the 

judgment and decree passed by the learned Trial Court and attacked on the findings recorded 

by the learned first Appellate Court. He contends that the first Appellate Court apart from 

issue No. 1 has not given any findings on the remaining issues; therefore, impugned 

judgment is unsustainable on this score as well. He has prayed that the judgment of the first 

Appellate Court be set aside and that of the learned Trial Court be restored. 

7. Learned A.A.G. has supported the findings recorded by the first Appellate 

Court and states that there is no case for interference by this Court while exercising 

jurisdiction under Section 100, C.P.C. 

8. I have heard the arguments of the learned counsel for the parties at length and 

have perused the record with their able assistance. 

9. I have noticed that Ex.D-2 which is Jamanbandi for the years 1963-64, in 

column of ownership Provincial Govt. has been recorded as owner of this property and is in 

possession of the Irrigation Department. There is nothing on the record that how in the 

column of ownership the name of Central Govt. was replaced in Jamanbandi for the years 

1971-72. Though the possession of Irrigation Department and Bungalow of Irrigation 

Department have been recorded in the Jamanbandi for the years 1971-72. Further statement 

of DW.1 Muhammad Sharif Patwari that on the suit property Irrigation Department is in 

possession since the year 1934 and residential houses of the employees have been 

constructed after spending huge amount. He stated that in the years 1962-63 the land in 

dispute was ownership of the Provincial Govt. and in the Jamanbandi for the years 1967-68 

without any justification after cutting in the forthcoming Jamanbandi for the years 1971-72 

the ownership of Central Govt. was recorded which has no backing of law or any valid 

order. He has stated that by forgery Mutation No. 1155 has been got sanctioned in favour of 

Khalil etc. and then the land has been got transferred in favour of plaintiff fictitiously. The 

vital part narrated by the Patwari DW.1 was not cross-examined by the learned counsel for 

the plaintiff. Under the law, a portion of statement of witness which remains unchallenged in 

the cross-examination will be presumed to have been accepted by the opposite party. The 

other circumstance that when the land was allotted in the name of Ismail etc. in the year 

1975 and they succeeded in getting the mutation sanctioned in their favour on 29.11.1981. 
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Admittedly, they were not in possession of the suit property. How the same could be gifted 

when they were not in possession of the suit property and further the filing of the suit by the 

appellant in the year 1997 also speaks volumes of deceit against the plaintiff-appellant. 

Learned counsel for plaintiff-appellant has failed to show any defect or illegality in the 

judgment passed by the first Appellate Court. 

In the light of what has been discussed above, this R.S.A. having no merit is 

dismissed with costs of Rs. 50,000/- as the plaintiff-appellant has dragged the department 

and Province of Punjab in this litigation without any justification. Consequently, the suit 

filed by the plaintiff-appellant stands dismissed. 

R.S.A. dismissed. 
 

K.L.R. 2013 Civil Cases 21 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Mukhtiar Ahmad 

Versus 

A.D.J., etc. 

Writ Petition No. 5192 of 2012, decided on 17th September, 2012. 

CONCLUSION 

(1) For invoking jurisdiction under Article 199 of the Constitution, petitioner is bound to 

show jurisdictional defect in the impugned orders passed by Courts below. 

CLOSURE OF EVIDENCE --- (Remedy) 

Constitution of Pakistan (1973)--- 
---Art. 199---Punjab Pre-emption Act, 1991, S. 13---Civil Procedure Code, 1908, O. XVII, 

R. 3---Closure of evidence in a suit for pre-emption---Remedy---Revisional Court had 

observed that revision was not competent against said order, as it was filed after prescribed 

period of limitation provided for appeal, therefore, it could not be converted into appeal and 

dismissed revision---Impugned orders---Validity---A warning was issued to 

plaintiff/petitioner for absolutely last opportunity in order to produce evidence but he failed-

--Trial Court had rightly closed evidence and dismissed suit---Said order, judgment/decree 

was appealable but without filing an appeal a revision was filed that too after about three 

months---Petitioner had not been able to point out any jurisdictional defect in the impugned 

orders---Writ petition dismissed.      (Para 4) 

[In a pre-emption suit Trial Court had closed evidence of petitioner which order was 

appealable, however, the revision was filed beyond prescribed period of limitation which 

could not be converted into appeal, therefore, same was dismissed. High Court dismissed 

writ petition]. 

For the Petitioner: Muhammad Sa‟ad Shibli, Advocate. 

Date of hearing: 17th September, 2012. 

 

ORDER 

AMIN-UD-DIN KHAN, J. --- Through this writ petition, petitioner has challenged the 

revisional Court's order dated 21.03.2012, whereby revision petition filed by the petitioner 

was dismissed and the order dated 25.01.2010 passed by the Trial Court, whereby suit for 

pre-emption filed by petitioner-plaintiff, after closing his evidence U/O. XVII, Rule 3 of 

C.P.C., was dismissed. 
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2. Learned counsel for the petitioner states that when evidence of plaintiff was 

closed on 25.01.2010, the other suit for pre-emption filed by the plaintiff against the 

defendant-respondent was fixed for hearing of arguments on the application U/O. VII, Rule 

11 of C.P.C. therefore, this suit should not have been dismissed after closing the evidence. 

3. I have heard the argument and perused the record. 

4. This argument of learned counsel has no weight, as the proceedings in this 

suit were being recorded independently and before closing the evidence, a warning was 

issued to the plaintiff for absolutely last opportunity in order to produce evidence but he 

failed. Learned Trial Court has rightly closed the evidence and dismissed the suit. 

Furthermore, this order, judgment and decree was appealable but without filing any appeal a 

revision was filed, that too after about three months. Learned revisional Court has observed 

that revision is not competent, as it was filed after the prescribed period of limitation 

provided for appeal, therefore, it cannot be converted into appeal and dismissed the revision. 

Learned counsel for the petitioner failed to show any jurisdictional defect in the impugned 

order/judgment & decrees passed by the Courts below. For invoking the jurisdiction under 

Article 199 of the Constitution of Islamic Republic of Pakistan, 1973, petitioner is bound to 

show jurisdictional defect in the orders passed by the Courts below but the petitioner has not 

been able to point out any flaw therein. Resultantly, this writ petition having no substance is 

dismissed in limine. 

Petition dismissed. 

 

K.L.R. 2013 Civil Cases 43 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Ghulam Qadir through L.Rs. 

Versus 

Muhammad Hayat through L.Rs. 

Civil Revision No. 121 of 1983, decided on 19th September, 2012. 

PRE-EMPTION---(Limitation point) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Punjab Pre-emption Act, 1913, S. 30---Suit for pre-emption---‗Yakjaddi‘ joint 

owner---Basis of---Point of limitation---Appellate Court below while upsetting 

determination of Trial Court decreed suit holding that as property was part of joint khata, 

was not capable of physical possession, therefore, time runs from date when mutation was 

sanctioned---Validity---Limitation is provided one year from the date of attestation of 

mutation---For taking benefit of situation that possession was taken earlier to attestation of 

mutation, defendant was bound to prove delivery of physical possession under sale---Suit 

property was part of joint khata, therefore, there was no question of delivery of physical 

possession of land sold/suit land---Suit was rightly decreed by Appellate Court below---

Civil revision petition dismissed.      (Para 7) 

[Since disputed property was joint one, no question of delivery of possession could arise. 

For that reason, suit for pre-emption was not barred by time. Civil revision was dismissed]. 

For the Petitioners: Sardar Mehmood Iqbal Khakwani, Advocate. 

For the Respondents: Ahmad Mansoor Chishti, Advocate. 

Date of hearing: 19th September, 2012. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. ---  Through this civil revision, petitioner-defendant has 

challenged the judgment and decree dated 24.2.1983 passed by learned Additional District 

Judge, Rahim Yar Khan, whereby the appeal filed by respondent-plaintiff was accepted, in 

result of which, judgment and decree dated 24.7.1979 passed by learned Civil Judge, 

Khanpur, dismissing the suit filed by respondent-plaintiff were set aside. 

 2. Briefly, the facts are leading to this civil revision are that Muhammad Hayat, 

predecessor of respondents, filed a suit on 10.12.1975 to pre-empt a sale of land through 

mutation No. 1295 attested on 13.12.1974 on the basis of ‗Yakjaddi‘ joint owner. 

 3. Filing written statement the suit was contested. Out of the divergent 

pleadings of parties, learned Trial Court framed issues and invited the parties to produce 

their respective evidence. Both the parties adduced oral as well as documentary evidence in 

support of their versions. After the close of trial, vide judgment and decree dated 24.7.1979 

suit was dismissed by learned Trial Court declaring that possession of land was transferred 

in April, 1974, therefore, institution of suit on 5.12.1975 after one year of delivery of 

possession was time-barred. The issue No. 6 with regard to superior right was decided in 

favour of plaintiff. An appeal was preferred by the plaintiff before the first Appellate Court, 

which was accepted vide judgment and decree dated 24.2.1983 and in consequence whereof 

suit filed by the respondent-plaintiff was decreed. Learned first Appellate Court while 

recording findings on issue No. 1, as only this issue was under challenge before it, declared 

that as the property is part of joint khata, therefore, relying upon ―PLD 1953 Baghdad-ul-

Jadid 52 (Raja Maula Bakhsh Vs. Qadir Dad)‖ learned A.D.J. observed that the suit land 

being part of joint khata, is not capable of physical possession, therefore, time runs from the 

date when mutation was sanctioned. While relying upon ―PLD 1967 Lahore 336 (Anjuman 

Islamia, Muzaffargarh Vs. Ashiq Hussain and another)‖ and referring page 341 observed 

that in the judgment it has been held that even in a case of gift the only recital with regard to 

the transfer of possession is not sufficient. Hence, this civil revision by the petitioner-

defendant. 

 4. Learned counsel for the petitioner-defendant states that suit was definitely 

time-barred, as the possession was delivered to the vendee in April, 1975. 

 5. On the other hand, learned counsel for the respondent-plaintiff states that the 

view taken by learned first Appellate Court is supported by the judgments of this Court, 

therefore, no exception can be taken. Further states that even the stamp to show transfer of 

possession is a fictitious paper; that only first page of that document has been produced and 

the second page has not been produced, therefore, this document is valueless and petitioner 

cannot take benefit from this document. 

 6. I have heard the learned counsel for the parties at full length and also gone 

through the record minutely with their able assistance. 

 7. It is evident from the record that only one page of the document has been 

appended with this petition and even according to it (Ex.D-1) copy of which has been 

produced before this Court, there are alleged three vendees, as such the petitioner cannot 

take benefit from this document. Further this document was in favour of three alleged 

vendees, whereas the impugned mutation was in favour of Ghulam Qadir only. As no other 

issue is under challenge before this Court, the only point of limitation is before this Court. 

Under Section 30 of the Punjab Pre-emption Act, 1913, undoubtedly the limitation is 
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provided one year from the date of attestation of mutation, the said section for ready 

reference is reproduced herein:-- 

―30. Limitation. -- In any case not provided for by Article 10 of the Second Schedule of 

the Limitation Act, 1908, the period of limitation in a suit to enforce a right of pre-

emption under the provisions of this Act shall, notwithstanding anything in the 

Article 120 of the said Schedule, be one year-- 

(1) in the case of a sale of agricultural land or of village immovable property; 

 from the date of the attestation (if any) of the sale by a Revenue Officer having 

jurisdiction in the register of mutations maintained under the Punjab Land Revenue Act, 

1887; or 

 from the date on which the vendee takes under the sale physical possession of any 

part of such land or property; 

  whichever date shall be the earlier; 

(2) in the case of a foreclosure of the right to redeem village immovable property 

or urban immovable property; 

 from the date on which the title of the mortgage to the property becomes absolute; 

(3) in the case of a sale of urban immovable property; 

from the date on which the vendee takes under the sale physical possession of any part of the 

property.‖ 

For taking the benefit of this section that possession was taken earlier to the attestation of 

mutation, defendant was bound to prove the delivery of physical possession under the sale. 

As admittedly the suit property was part of joint khata, therefore, there was no question of 

delivery of physical possession of land sold, which is suit land. In this view of the matter, 

the findings recorded by learned first Appellate Court are in accordance with law and suit 

was rightly decreed, wherefrom no exception can be taken. In this view of the matter, no 

case for interference by this Court while exercising jurisdiction under Section 115 of C.P.C. 

has been made out by the petitioner. Resultantly, this civil revision being devoid of any 

substance is dismissed, leaving the parties to bear their own costs. 

Civil revision petition dismissed. 

 

K.L.R. 2013 Civil Cases 96 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Sahibzada Muhammad Usman Abbasi 

Versus 

Muhammad Ramzan and others 

 

Civil Revision No. 230-D of 2010 and C.M. No. 1 of 2010, decided on 20th September, 

2012. 

CONCLUSION 

(1) For claiming the condonation of delay in filing civil revision petition, the applicant 

or the petitioner must prove his case for grant of condonation within four corners of 

Section 115, CPC. 

(a) Civil Revision and condonation of delay--- 

---Section 5 of Limitation Act is not applicable to the civil revision, though the said 

provision of law is also no hurdle in the way of justice but it is equally important that action 
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any relief is granted by the Court, the same must be with reference to some provision of law 

and the Court must also have the jurisdiction to grant the relief---Condonation of delay in 

filing civil revision can be granted under Section 115 of the CPC but for claiming 

condonation the applicant or the petitioner must prove his case for condonation within four 

corners of Section 115, CPC.  (Para 5) 

(b) Relief--- 

---When any relief is granted by the Court, the same must be with reference to some 

provision of law and the Court must also have the jurisdiction to grant the relief.  (Para 5) 

TIME-BARRED REVISION---(Condonation of delay) 

(c) Civil Procedure Code (V of 1908)--- 

---S. 115, O. XXIII, R. 1---Punjab Pre-emption Act, 1991, S. 13---Pre-emption suit filed by 

petitioner/plaintiff was dismissed as withdrawn---It was argued that statement recorded by 

respective counsel on behalf of petitioner-plaintiff without his instruction, therefore, it was 

not binding upon plaintiff---Concurrent findings of fact---Time-barred civil revision---

Condonation of delay---Held: For claiming condonation of delay, applicant or petitioner 

must prove his case for grant of condonation within four corners of S. 115, CPC---Petitioner 

was bound to explain the delay of each and every day and no such explanation was given---

No case for interference by High Court while exercising its revisional jurisdiction was made 

out---Civil revision petition dismissed.    (Paras 5,6,7) 

[Plea of petitioner was that the respective counsel had no instruction for withdrawal of pre-

emption suit. Courts below had concurrently dismissed suit. Civil revision petition was 

barred by time and dismissed as such]. 

For the Petitioner: Abdul Maalik Khan Abbasi, Advocate. 

For the Respondents: Ahmad Mansoor Chishti, Advocate. 

Date of hearing: 20th September, 2012 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. ---  Through this civil revision, the petitioner has challenged the 

judgment and decree dated 22.12.2009, whereby the 1st Appellate Court dismissed the 

appeal and judgment and decree dated 21.3.2009 passed by the Civil Judge 1st Class, 

Ahmadpur East, whereby suit for pre-emption filed by the petitioner-plaintiff was dismissed. 

 2. Brief facts of the case are that plaintiff-petitioner on 4.9.2006 filed a suit to 

pre-empt the sale of agricultural land through mutation No. 1996 sanctioned on 22.5.2006 in 

favour of defendants-respondents. During pendency of the suit, an application for 

withdrawal of the suit was filed on behalf of the plaintiff-petitioner and his learned counsel 

got recorded statement for withdrawal of the suit on 19.11.2008 and prayed for return of the 

Court-fees. The learned Trial Court adjourned the case for 3.12.2008. On 3.12.2008, another 

learned counsel appeared on behalf of the plaintiff and sought adjournment on the ground 

that he wants to consult the plaintiff about statement dated 19.11.2008. The case was 

adjourned to 22.12.2008. On 22.12.2008, some Advocates appeared for the parties before 

the Court and learned Trial Court ordered for personal appearance of the plaintiff for 

14.1.2009. On 14.1.2009, the plaintiff appeared and stated that the counsel, who got 

recorded the statement, was his counsel and some application was moved. For reply of the 

same, the case was adjourned to 27.2.2009 and on 21.3.2009, the Trial Court recorded its 

findings and dismissed the suit on the basis of statement recorded on 19.11.2008. This 
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dismissal order was challenged before the 1st Appellate Court. The appeal was dismissed by 

the 1st Appellate Court. Hence, this civil revision. 

 3. Learned counsel for the petitioner states that statement got recorded by the 

learned counsel on behalf of the plaintiff-petitioner was without his instruction, therefore, it 

is not binding upon the plaintiff. Further states that both the judgments and decrees passed 

by the two Courts below be set aside and case be remanded for fresh decision. 

 4. At the very outset, learned counsel for the respondents states that this revision 

petition is time-barred by six days and there is no ground to set aside the findings recorded 

by two Courts below. 

 5. I have noticed that C.M. No. 1 of 2010 has been filed for condonation of 

delay under Section 5 of Limitation Act. I am clear in my mind that Section 5 of Limitation 

Act is not applicable to the civil revision, though I am conscious that above-mentioned 

provision of law is also no hurdle in the way of justice but it is equally important that when 

any relief is granted by the Court, the same must be with reference to some provision of law 

and the Court must also have the jurisdiction to grant the relief. I have a view that 

condonation of delay in filing the civil revision, can be granted under Section 115 of the 

CPC but for claiming the condonation, the applicant or the petitioner must prove his case for 

grant of condonation within four corners of Section 115, CPC. In this case, I have noticed 

that learned counsel who drafted this application, was having Section 5 of the Limitation Act 

in his mind and even for claiming the delay, the petitioner is bound to explain the delay of 

each and every day and no such explanation is given. When the provision of Section 115, 

CPC certainly was not in the mind of the author of the application, therefore, no question of 

pleading ground for condonation of delay is permissible under Section 115, CPC, therefore, 

this delay cannot be condoned. 

 6. In the light of above discussion, C.M. No. 1 of 2010 is hereby dismissed 

being meritless. 

 7. I have noticed that there are concurrent findings of facts recorded by two 

Courts below in favour of the respondents-defendants and two Courts have expressed their 

discretion vested by law, that cannot be declared to be contrary to law while exercising 

jurisdiction under Section 115, CPC without any justifying reasons. 

 8. In this view of the matter, no case for interference while exercising 

jurisdiction under Section 115, CPC has been made out, therefore, this civil revision stands 

dismissed with costs. 

Civil revision petition dismissed. 
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K.L.R. 2013 Civil Cases 148 

[Lahore] 

Present: AMIN-UD-DIN KHAN, J.  

Mst. Zahida Sabir through L.Rs. 

Versus 

Mirza Abid Baig, etc. 

 

Civil Revision No. 489 of 2009, decided on 6th February, 2013. 

(a) Inheritance--- 

---Document of settlement---Counter to public policy---Effect---Neither same had been 

proved in accordance with law nor said document was binding upon the legal heirs of the 

deceased-woman, and being against the public policy    (Para 10) 

Ref: PLD 1990 SC 1. 

REMAND ORDER --- (Jurisdiction of Court) 

(b) Civil Procedure Code (V of 1908)--- 

---S. 115---Suit for administration of estate and rendition of accounts---Order of remand---

Held: Appellate Court below had travelled beyond its jurisdiction by ignoring remand order 

passed by High Court in mentioned civil revision---Impugned judgment/decree was set 

aside.           (Paras 9, 12) 

[A document being against the public policy is not binding upon parties]. 

For the Petitioner: Hamid Ali Mirza, Advocate. 

For the Respondents: Muhammad Atif Amm, Advocate. 

Dates of hearing: 1st and 6th February, 2013. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioners (legal heirs of 

plaintiff-Mst. Zahida Sabir) have challenged the judgment & decree dated 04.11.2008 

passed by learned Addl. District Judge, Lahore, whereby the appeal filed by respondent No. 

1 to the extent of plaintiff No. 2 was accepted, in result of which, judgment & decree dated 

26.03.1992 passed by learned Civil Judge 1st Class, Lahore decreeing the suit were set aside 

to that extent.  

2.  The facts of this case are that the petitioner, who is one of the plaintiffs, 

alongwith Mst. Abida Azam filed a suit on 22.05.1980 for administration of estate and 

rendition of accounts of the properties mentioned in the plaint left by Mirza Sultan Baig, 

father of plaintiffs as well as defendants No. 1, 3 to 5 and husband of defendant No. 2, who 

died on 22.03.1975.  

The written statement was filed by defendant No. 1 (Mirza Abid Baig) and suit was 

contested. The case of Mirza Abid Baig was that he is real owner of the properties and his 

father was Benamidar and it was also denied that Mirza Sultan Baig was predecessor-in-

interest of plaintiffs. Whereas defendants No. 2 to 5 filed written statement with the prayer 

that suit of the plaintiffs be dismissed. Issues were framed and parties were directed to 

produce their respective evidence. Both the parties produced oral as well as documentary 

evidence in support of their versions. After the closing of trial, vide judgment & decree 

dated 26.03.1992 passed by learned Trial Court suit was partially decreed. Two appeals 
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were filed before learned first Appellate Court, one by defendant No. 1 (Mirza Abid Baig) 

and the other by defendants No. 2 to 5. Both the appeals were dismissed vide judgment & 

decrees dated 03.01.1995 passed by learned first Appellate Court. Against the dismissal of 

his appeal, civil revision No. 1672 of 1995 was filed by Mirza Abid Baig before this Court. 

On 22.11.1995 this Court was informed that there was contest between the petitioner and 

respondent No. 1 only and the same has also been settled. The civil revision was dismissed 

with the following order:---  

"Date of hearing: 22.11.1995.  

Petitioner (Mirza Abid Baig) by Mian Saquib Nisar, Advocate.  

Respondent by Ch. Fazal Hussain, Advocate for respondent No. 1.  

Kh. Mukhtar Ahmad Butt, Advocate for respondents No. 2 to 6.  

AMIR ALAM KHAN, J. --- Parties have reached a compromise whereby the 

petitioner has offered to pay Rs. 14,00,000/- (fourteen lacs) in full and final settlement of the 

claim of the respondent No. 1 in regard lo her claim of inheritance from the estate left by the 

deceased predecessor-in-interest of the parties. This offer of the petitioner is accepted by 

respondent No. 1 and it is agreed that the petitioner shall pay the above-said amount in four 

instalments in the manner provided hereunder:---  

1.  First instalment of Rs. 500,000/- shall be paid on 05.12.1995.  

2.  Second instalment of Rs. 300,000/- shall be paid on 05.01.1996.  

3.  Third instalment of Rs. 300,000/- shall be paid on 05.02.1996.  

4.  Fourth and final instalment of Rs. 300,000/- shall be paid on 05.03.1996.  

2.  The above-said instalments are agreed to be paid through four post dated cheques 

which have been presently issued by the petitioner and handed over to Respondent No. 1 in 

the presence of the Court.  

3.  It is submitted that respondent No. 1 is the only contesting party and respondents No. 

2 to 6 have no claim against the petitioner.  

4.  In view of the compromise noted above, this civil revision is dismissed and the suit 

of respondent No. 1 is decreed to the extent of recovery of Rs. 1400,000/-, which shall be 

paid by the petitioner to the respondent No. 1 in the mode and manner mentioned herein 

above. In case of all or any of the cheques referred to above is dis-honoured, the respondent 

No. 1 shall be entitled to recover the amount or amounts thereof through execution of the 

decree passed in her favour. There shall be no order as to costs."  

3.  Thereafter two applications under Section 12 (2) of the CPC were filed 

before this Court in civil revision No. 1672 of 1995, one by Mirza Imran Baig and the other 

by Mst. Zahida Sabir etc. Issues were framed and the matter was sent for recording of 

evidence before learned District Judge, who after recording the evidence upon both the 

applications sent the same before this Court. Vide order dated 09.05.2003 both the 

applications were accepted and the civil revision was restored to its original number.  

4.  While hearing the arguments of civil revision No. 1672 of 1995 after its 

revival, it came to the surface that during the pendency of appeal before learned first 

Appellate Court, an application under Order XXIII, Rule 1 of the CPC for permission to 

withdraw the suit or acceptance of appeal was filed, which remained undecided by the lower 

Appellate Court. Though the filing of application was denied by Mst. Zahida Sabir, 

therefore this Court with the consensus of the parties accepted the civil revision on 

28.03.2006 and remanded the matter to learned District Judge. The operative Para of the 
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judgment is as follows:--- 

"This Court finds the joint request of the, learned counsel for the parties as reasonable in the 

above explained circumstances. The learned first Appellate Court was legally obliged to 

decide the above-referred application under Order XXIII, Rule 1, CPC statedly filed by Mst. 

Zahida or on her behalf before passing the impugned judgment and decree dated 03.01.1995. 

The decision of this application had direct effect on the appeals as well as the suit. Non-

decision of the said application amounts to non-exercise of the jurisdiction vesting in the 

first Appellate Court. The impugned judgment and decree dated 03.01.1995 was passed by 

the learned Addl. District Judge, Lahore in exercise of jurisdiction not vesting in him. 

Accordingly, the judgment and decree dated 03.01.1995 for the above reasons and also on 

the joint request of the learned counsel for the parties is set aside. The learned first Appellate 

Court shall decide the above-said application under Order XXIII, Rule 1, CPC in accordance 

with law before proceeding with the appeals. The parties shall be allowed full opportunity of 

further evidence, if they so request, to the extent of the said application. The parties shall 

also be entitled to refer to and rely upon the evidence already recorded by the learned Trial 

Court and the evidence recorded under order dated 09.05.2003 of this Court. The appeals 

shall be deemed to be pending and shall be re-decided by the learned first Appellate Court 

after decision on the said application. The parties shall have the right to refer to in 

accordance with law any documents filed before this Court including the applications under 

Section 12(2), CPC and replies thereto. The issues and the evidence as recorded under the 

above order of this Court on the applications under Section 12(2), CPC shall be remitted to 

the learned first Appellate Court per the prescribed procedure."  

5.  After the remand it is on the record that through an application moved on 

11.07.2008 by the successors of Mst. Zahida Sabir, it was prayed that they be permitted to 

withdraw the previously filed application under Order XXIII, Rule 1 of the CPC. Learned 

first Appellate Court vide order dated 27.08.2008 accepted the application and the 

application u/O. XXIII, Rule 1 of the CPC was dismissed as withdrawn. The record shows 

that the appellant moved an application under Order 41, Rule 27 of the CPC on 30.07.2008 

for permission to produce an agreement of settlement dated 16.10.1993 between the 

appellant and Mst. Zahida Sabir, as an additional evidence. The said application was 

accepted on 05.09.2008 subject to payment of cost of Rs. 3000/-. It is also on the file that, on 

the subsequent date i.e. 13.09.2008 the cost was offered to learned counsel of Mst. Zahida 

Sabir, who did not receive the cost. The evidence was recorded to prove the agreement dated 

16.10.1993, which was produced as Ex.AW-1 and the statements of AW-1 to AW-3 on the 

side of appellant/Mirza Abid Baig were recorded. On behalf of respondents in the appeal i.e. 

legal heirs of Mst. Zahida Sabir, statements of RW-1 and RW-2 were recorded. It is on the 

file that this order for grant of permission to produce additional evidence was not challenged 

during the pendency of appeal before any forum. Learned first Appellate Court vide 

judgment & decree dated 04.11.2008 accepted the appeal against Mst. Zahida Sabir on the 

basis of Ex.AW-1, finding that she has received her share. Though the parties were declared 

to be the legal heirs of Mirza Sultan Baig deceased and the judgment & decree passed by 

learned Trial Court was maintained to the extent of Mirza Imran Baig (respondent), son of 

the deceased, Mst. Naveeda Pasha and Mst. Fakhra Tariq, the daughters. On the basis of that 

Mst. Fakhra Tariq has received her share in shape of Rs. 1400,000/-, as per judgment of this 

Court dated 22.11.1995 passed in civil revision No. 1672 of 1995 and it was declared that 
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she has no share in the property. Against this judgment & decree passed by first Appellate 

Court dated 04.11.2008 two revisions have been filed, one by the petitioners (legal heirs of 

Mst. Zahida Sabir) civil revision No. 489 of 2009 and the other was filed by Mirza Abid 

Baig/defendant No. 1 civil revision No. 593 of 2009, which has been withdrawn on the basis 

of compromise.  

6.  Learned counsel for the petitioners argues that in the order sheet dated 

20.10.1993 it is visible that the application u/O. XXIII, Rule 1 of the CPC has been 

mentioned at the margin of page, in the regular interim order there is no mention of that 

application; that the order mentioning of filing of application visibly is in another 

handwriting than the regular order dated 20.10.1993; that this application is not mentioned 

in any of the subsequent orders; that after the remand of case by this Court, an application 

was filed by the legal heirs of Mst. Zahida Sabir on 11.07.2008 to the effect that the 

application allegedly moved by their mother u/O. XXIII, Rule 1 of the CPC on 20.10.1993 

be dismissed as withdrawn. Learned counsel has referred to the order dated 27.08.2008 

whereby the permission was granted and application u/O. XXIII, Rule 1 of the CPC 

allegedly moved by Mst. Zahida Sabir was dismissed as withdrawn; that this order of 

dismissal of afore-mentioned application was never challenged the respondents-defendants 

on 30.07.2008 moved an application under Order 41, Rule 27 of the CPC for permission to 

produce additional evidence, which was accepted on 05.09.2008 subject to payment of Rs. 

3000/- as fine, which was not received by learned counsel for the petitioner Mst. Zahida 

Sabir; that the respondents-defendants produced an agreement dated 16.10.1993 as Ex.AW-

1 and also produced witnesses AW-1 to AW-3; that the petitioners produced their witnesses 

as RW-1 and RW-2. Learned counsel states that the permission for production of additional 

evidence granted by learned first Appellate Court was in clear violation of remand order 

passed by this Court dated 28.03.2006, whereas learned first Appellate Court was bound to 

proceed with the appeal in accordance with remand order and that learned Addl. District 

Judge was not competent to travel beyond the remand order. In this context, learned counsel 

relies upon "2009 MLD 106 (Masood Rahim and 7 others v. Abdul Majeed and 9 others)". It 

has been further argued that even the additional evidence led by the respondents-defendants 

with regard to a document prepared during the pendency of appeal is forged and fictitious 

one, as the alleged agreement dated 16.10.1993 was first time introduced in the Court 

through the application dated 30.07.2008; that the alleged agreement dated 16.10.1993 is 

void, against the provision of law and dictate of consideration, and also against the public 

policy; that the respondents-defendants are estopped, to deny, the claim of petitioners; that 

the alleged payment recorded in the agreement does not relate to the inheritance of father of 

Mst. Zahida Sabir, predecessor of petitioners that while considering the application under 

Order 41, Rule 27 of the CPC, learned first Appellate Court was bound to see that whether 

the appeal can be decided without allowing this application, however, this aspect has been 

totally ignored by the Court, therefore the order passed by learned first Appellate Court 

allowing the additional evidence was against the law. Further states that the agreement came 

up on the file after the death of Mst. Zahida Sabir and that no independent advice was 

available to Mst. Zahida Sabir at the time of alleged agreement when she was having her 

children and husband. In this regard, learned counsel has relied upon the judgment reported 

as "2010 SCMR 1116 (Muhammad Ashraf Khan v. Khan Siddique and others) and 2004 

SCMR 1259 (Khawas Khan through Legal Heirs v. Sabir Hussain Shah and others)". 
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Further states that the evidence produced by the respondents-defendants is not only self-

contradictory but also against their case. Learned counsel has referred to the portion of 

statement of defendant that at some place he says that there was no share of deceased lady in 

the suit property and at another place he says that the payment was made to the lady for 

withdrawal of her claim; that no witness has deposed that Mst. Zahida Sabir has signed the 

agreement in their presence. While relying upon ''PLD 1990 Supreme Court 1 (Ghulam Ali 

and 2 others v. Mst. Ghulam Sarwar Naqvi)" learned counsel argues that it being a matter of 

inheritance the petitioner cannot be non-suited on the basis of forged document. Learned 

counsel lastly argued with grief that the respondent has denied from the relationship with the 

petitioner-plaintiff, Mst. Zahida Sabir to be his sister; that it is a 'Tuhmat' (urdu) on the 

mother and for grabbing the property of father of parties the defendant has gone to this 

extent, which is not only shameful but also a 'Tuhmat' (urdu) upon his own mother.  

7.  On the other hand, learned counsel for the respondents-defendants argues that 

the predecessor of petitioners, Mst. Zahida Sabir, was compensated, therefore an application 

under Order XXIII, Rule 1 of the CPC was moved by her to withdraw the suit or acceptance 

of appeal; that the respondents-defendants filed application for permission to produce the 

additional evidence, which was produced and proved on the file; that the judgment & decree 

passed by learned first Appellate Court are in accordance with law. Further states that there 

is contradiction between the pleading and evidence led by the petitioners with regard to the 

agreement of compromise produced by the respondents-defendants as additional evidence; 

that even in the remand order there is mention of additional evidence, as such, learned first 

Appellate Court has rightly granted the application moved by the respondents-defendants.  

8.  I have heard the learned counsel for the parties at full length and also gone 

through the voluminous record with their able assistance.  

9.  I am clear in my mind that when the matter was remanded by this Court to 

lower Appellate Court with the direction to decide the same afresh, therefore learned lower 

Appellate Court was bound to confine itself within the limits of remand order passed by this 

Court, to adjudicate upon the matter. In this case, the matter was remanded with the consent 

of learned counsel for the parties to learned first Appellate Court, where allegedly according 

to the appellant (Mirza Abid Baig) an application was moved by one of the plaintiffs Mst. 

Zahida Sabir, which was not decided before the decision of appeal. It is on the record that as 

Mst. Zahida Sabir died before the remand of case, therefore her legal heirs filed the 

application before the learned first Appellate Court alleging therein that they be permitted to 

withdraw the application allegedly filed by their predecessor under Order XXII, Rule 1 of 

the CPC. The permission was granted by learned first Appellate Court and the application 

allegedly filed by Mst. Zahida Sabir was withdrawn on 27.08.2008. The said order was 

never challenged before this Court, therefore the same had attained finality. Meaning 

thereby, the respondent-appellant in the appeal accepted that order of permission to 

withdraw the application allegedly filed under Order XXIII, Rule 1 of the CPC by Mst. 

Zahida Sabir. Furthermore, I have noticed that the interim order dated 20.10.1993 was 

passed and after that at the margin of interim order sheet there is mention of filing of 

application under Order XXIII, Rule 1 of the CPC by Mst. Zahida Sabir. This order is 

visibly by a different handwriting than the regular interim order of that date and even the 

figures of date are different, which shows that the filing of application on 20.10.1993 was 

later on mentioned at the margin of this order sheet. The other fact is that this application 
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was never mentioned in any subsequent order till the decision of appeal. In the remand order 

learned first Appellate Court was directed to decide the application under Order XXIII, Rule 

1 of the CPC in accordance with law before further proceeding with the appeal. The parties 

were also granted full opportunity for further evidence if required to the extent of said 

application and when learned first Appellate Court allowed the petitioners to withdraw this 

application, which was not challenged before this Court, therefore learned first Appellate 

Court was bound to decide the appeal on merits. The allowing additional evidence ignoring 

the law with regard to the grant of permission to produce additional evidence was further 

illegality committed by the Court. Further, on the basis of additional evidence ignoring all 

other evidence available on the file and deciding the appeal by learned first Appellate Court 

was absolutely without jurisdiction and against the settled principles of his sister, can go to 

any extent to save the property and disinherit Mst. Zahida Sabir. Besides, the relationship of 

deceased lady, Mst. Zahida Sabir (predecessor of petitioners), has been established and 

proved with the propositus, namely Mirza Sultan Baig. Moreover, the document sought to 

produce as additional evidence was dated 16.10.1993, that too, during the pendency of 

appeal, and further when the appeal was pending adjudication and the relationship of sister 

and brother was denied in the written statement, therefore what was the fun not to 

compromise the matter before the Court. All these circumstances and the evidence available 

on the file go against the defendants-respondents, who were appellants before the lower 

Appellate Court. In this view of the matter, I am clear in my mind that learned first 

Appellate Court has travelled beyond its jurisdiction by ignoring the remand order passed by 

this Court in civil revision No. 1672 of 1995, dated 28.03.2006.  

10.  I have noticed that in the application under Order XXIII,Rule 1 of the CPC 

allegedly moved by Mst. Zahida Sabir before the first Appellate Court on 20.10.1993, there 

is no mention of the agreement produced as additional evidence as Ex.AW-1. The 

application was moved allegedly on 20.10.1993, whereas this agreement (Ex.AW-1) is dated 

16.10.1993, which never came to the surface before 30.07.2008, when the application for 

additional evidence was moved. The Para 4 of the (sic) 

"That the applicant has settled her disputes with the appellant outside the Court and now she 

admitted that she had filed a suit which was not well-founded and was misguided in this 

regard. She admits that she has no claim whatsoever in the estate allegedly left by late Mirza 

Sultan Baig as claimed in the plaint. Consequently the applicant seeks the indulgence of this 

Honourable Court to withdraw her suit under the provisions of Order 23,Rule 1 and to 

abandon her claim as propounded by her. She has no objection if the decree passed by the 

larned Civil Judge dated 26.3.19 is set aside as prayed for by the appellant namely Mirza 

Abid Baig."  

In this way, the agreement (Ex.AW-1) claimed by the appellant/defendant No. 1 before the 

lower Appellate Court is in contradiction with the application to have been moved by Mst. 

Zahida Sabir. Furthermore, the document was not proved without any shadow of doubt and 

also no direct evidence required the law for proof of a document was produced. None of the 

witnesses deposed that Mst. Zahida Sabir signed the document in their presence. Para 3 of 

the alleged agreement is reproduced as follows:--- 

"3.  Mst. Zahida Sabir has already moved an application to the Court of Additional 

District Judge where an appeal is ending titled Mirza Abid Baig and Mst. Abida Azam and 

in that application she has abandoned her claim and has requested the Court to allow the 
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withdrawal of her suit under Oder 23, rule 1 C.P.C. She has also prayed to the Court that she 

has no objection if the appeal f Mirza Abid Baig is. accepted as prayed for and the judgment 

and decree of the Court below is set aside."  

This document is dated 16.10.1993, whereas the alleged application under Order XXIII, 

Rule 1 of the CPC allegedly moved by Mst. Zahida Sabir is having no date in it but moved 

before the Court on 20.10.1993, which fact is against the factual position mentioned in Para 

3 of the alleged agreement, as before 16.10.1993 no application was moved before the first 

Appellate Court. Neither the same has been proved in accordance with law nor this 

document is binding upon the legal heirs of Mst. Zahida Sabir, it being against the public 

policy in the light of pronouncement of august Supreme Court of Pakistan "PLD 1990 

Supreme Court 1."  

11.  The other relevant fact is that according to the defendant/respondent No. 1, 

he paid Rs. 1400000/- to one of the plaintiffs Mst. Abida Azam and according to this 

document Rs. 700000/- has been shown to have been paid to Mst. Zahida Sabir. In this way, 

the entire stand taken by defendant No. 1 is self-contradictory, therefore the same is neither 

permissible nor sustainable under the law. Therefore, the findings recorded by the first 

Appellate Court in these circumstances are absolutely against the law.  

12.  In the light of what has been discussed above, this civil revision is allowed. 

The impugned judgment & decree dated 04.11.2008 passed by learned Addl. District Judge, 

Lahore are set aside and that of learned Civil Judge 1st Class, Lahore dated 26.3.1992 are 

restored.  

Civil revision petition allowed.  

 

K.L.R. 2013 Labour & Service Cases 1 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J.  

Safia Tabassum 

Versus 

Deputy DEO (W.E.), Haroonabad, etc. 

 

Writ Petition No. 3970 of 2012, decided on 26th September, 2012. 

CONCLUSION 
(1) Without any reason or cause no fresh inquiry can be initiated till the time the 

previous inquiry is not set aside or declared by the competent authority to be null and 

void. 

(a) Show-Cause Notice--- 

---Fresh inquiry---Absence of new reason---Effect---Without any reason or cause no fresh 

inquiry can be initiated till the time the previous inquiry is not set aside or declared by the 

competent forum to be null and void.       (Para 5) 

Ref. 2011 SCMR 480. 

 

FRESH INQUIRY --- (Validity of show-cause notice) 

(b) Constitution of Pakistan (1973)--- 
---Art. 199---Fresh inquiry---Validity of impugned show-cause notice---In the earlier said 

inquiry report appointed of petitioner had been declared to be valid and proper---Impugned 
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show-cause notice issued to petitioner was without legal justification being absolutely 

against record of respondents and without any substance---Without any reason or cause no 

fresh inquiry can be initiated until the time the previous inquiry is not set aside or declared 

by the competent forum to be null and void---Impugned show-cause notice was declared to 

be without lawful authority and having no legal effect---Writ petition allowed. (Para 5) 

Ref. 2011 SCMR 480.  

[Without any fresh reason no fresh inquiry could be conducted. High Court while accepting 

writ petition declared the impugned show-cause notice in respect of alleged bogus letter of 

appointment, as without lawful authority]. 

For the Petitioner: Ch. Shafi Muhammad Tariq, Advocate. 

For the Respondents: Naveed Khalil Chaudhry, A.A.G. alongwith Ms. Samina Yasmin, 

DEO (Education), Muhammad Ashfaq, EDO (Education) and Muhammad Sabir, 

Superintendent, DEO Office, Bahawalnagar. 

Date of hearing: 26th September, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this Constitutional petition, the petitioner has 

challenged the show-cause notice dated 9.7.2012, issued by the Deputy District Education 

Officer (W), Tehsil, Haroonabad, District Bahawalnagar wherein it has been informed to the 

petitioner that her appointment letter No. 1128-30, dated 2.3.2007, issued by the District 

Education Officer (W), Bahawalnagar, which was got verified through letter No. 2463, 

dated 3.7.2012, issued by the DEO (W), Bahawalnagar, has been found bogus. She was, 

therefore, directed to produce the proof of  her valid appointment letter/order. 

 2. The learned counsel for the petitioner states that the petitioner was appointed 

as Elementary School Educator and posted at Govt. Girls Primary School, Behram Sar, 

Tehsil Minchinabad, District Bahawalnagar, vide order Endst. No. 1128-30, dated 2.3.2007. 

She joined the duty on 3.3.2007 and thereafter her services were regularized w.e.f. 

23.12.2009, vide order No. 2174-83, where the name of the petitioner stands at Sr. No. 102 

of the list of the regularized Educators. The learned counsel for the petitioner further states 

that some inquiries were conducted with regard to the bogus appointments in the district and 

in the inquiry conducted by Mrs. Asia Nazir, as Chairman of the Inquiry 

Committee/Principal, Govt. Girls Higher Secondary School, Dahranwala and Sh. Asghar 

Ali, Senior Headmaster, Model High School, Minchinabad as Member reported through 

letter No. 1165, dated 17.7.2008 various appointments of the teachers to be bogus ones, 

whereas in para No. 3 of the inquiry report the appointment of the petitioner and one Amiran 

Bibi were declared to be valid ones. Learned counsel submits that today the 

respondent/department is pressing upon this inquiry report for the removal of the persons 

against whom it is reported that their appointments were found bogus, astonishingly when in 

the said inquiry the appointment of the present petitioner has been declared to be valid and 

proper despite that without any lawful justification she has been issued the impugned show-

cause notice, which is absolutely against law, the record of the respondents and without any 

substance. The learned counsel submits that the respondents could not produce in their 

report and parawise comments anything against the petitioner. He further submits  that when 

the respondents are relying upon the said inquiry report in every case they cannot ignore the 

part of that inquiry report wherein the petitioner's appointment has been found and declared 

a valid one. 



 

 

(594) 

 

3. On the other hand, the learned AAG states that the respondents have given a 

valid show-cause notice to the petitioner. Further states that against the appointing authority 

proceedings under the Punjab Employees Efficiency, Discipline & Accountability Act, 2006 

have been initiated and the same are under progress. Submits that no case for interference by 

this Court has been made out. 

4. I have heard the learned counsel for the parties at length and have also 

perused the record annexed with this petition as well as produced by the 

official/respondents. 

5. Astonishingly, in the inquiry report the appointment of the petitioner has 

been declared to be valid and proper but despite that without any lawful justification the 

impugned show-cause notice has been issued to the petitioner, which is absolutely against 

the law, record of the respondents and without any substance. Further without any reason or 

cause no fresh inquiry can be initiated till the time the previous inquiry is not set aside or 

declared by the competent forum to be null and void. Reliance in this placed on the case of 

Administrator Pakistan Defence Officers Housing Authority Karachi v. Ghulam Mustafa 

Khan and another (2011 SCMR 480). In this case even no fault has been assigned to the 

petitioner. The respondents in every case are referring previous inquiry report and they 

accept it to be true. When in the said inquiry report the appointment of the petitioner has 

been declared a valid one, how the respondents can blow hot and cold in the same breath. In 

this view of the mater, the impugned show-cause notice, issued to the petitioner has no 

substance and the same is declared to be issued without lawful authority and having no legal 

effect. This writ petition is allowed in the above terms. 

Petition allowed. 
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2014 C L C 499 

[Lahore] 

Before Amin-ud-Din Khan and Abid Aziz Sheikh, JJ 

Mst. FAYYAZ BANO and 9 others----Appellants 

Versus 

TARIQ MEHMOOD and 3 others----Respondents 
  

Regular First Appeal No.132 of 2009, heard on 30th September, 2013. 

 

Contract Act (IX of 1872)---  
----S. 55---Specific Relief Act (I of 1877), S.12---Suit for specific performance of contract---

Contention of defendants was that plaintiff had violated agreement to sell and time was 

essence of the contract---Suit was decreed by the Trial Court---Validity---Ordinarily, time 

was not essence of contract for transfer of immovable property except when the parties 

intended for the same and specifically mentioned that time was essence of contract---

Mentioning of specific date for performance and penalty for non-performance did not make 

automatically the time as essence of contract---Intention of parties must be specifically 

mentioned in clear words in the agreement for making time as essence of contract---No such 

intention was available in the agreement in the present case---Plaintiff was willing to 

perform his part of contract---Suit had been filed after nine days of the cut-off date---Each 

and every detail was not required to be mentioned in the pleadings---Evidence which proved 

pleadings would prove each and every requisite detail---Photocopy of legal notice had been 

produced in the statement of counsel for the defendants which was not proved---Defendants 

were bound to hand over vacant possession of suit-land before the date for performance of 

contract---Defendants had failed to perform their part of contract---Suit was rightly decreed-

--No case for interference by the High Court was made out---Appeal was dismissed in 

circumstances. 

 

Mst. Amina Bibi v. Mudassar Aziz PLD 2003 SC 430; Mst. Shaheen Kausar v. Shakeel 

Ahmed 2005 YLR 1347; Zahid Rahman v. Muhammad Ali Asghar Rana 2007 CLC 1814; 

Saeed Naseem Cheema v. Mrs. Rukhsana Khan 2010 MLD 123; Mukhtar Hussain and 

others v. Sohbat Ali and another 2011 SCMR 1926 and Mst. Munawar Shahzadi v. 

Muhammad Ghafoor 2013 CLC 880 distinguished.  

Ch. M. Anwar-ul-Haq for Appellants. 

Syed Athar Hassan Shah Bukhari for Respondent No.1.  

Zulfiqar Ali Azhar Bhutta for Respondents Nos.2 to 4.  

Date of hearing: 30th September, 2013. 

 

JUDGMENT 

 

AMIN-UD-DIN KHAN, J.--- Through this appeal appellants have challenged the judgment 

and decree dated 2-6-2009 whereby suit for specific performance filed by respondent No.1 

was decreed. 

 

2. Brief facts of the case are that plaintiff/respondent No.1 on 20-8-2003 filed a suit for 

specific performance of an agreement to sell dated 12-5-2003. Written statement was filed. 
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Agreement was admitted but the violation of the agreement was alleged of the part of the 

plaintiff-respondent and it was prayed that suit be dismissed. 

 3. The learned trial Court on 2-3-2007 recorded the statement of the learned counsel for the 

parties that execution of agreement to sell (Exh.P.2) is admitted between the parties, 

therefore, the only controversy between the parties was that who violated the terms of the 

agreement. While deciding stay application on 14-1-2004 the plaintiff was directed to 

deposit the remaining consideration amount of Rs.40,00,000/- in the court within three 

weeks. Issues were framed on 9-2-2004. Additional Issue No.3-A was framed on 20-11-

2008. Parties were directed to produce their respective evidence. Both the parties produced 

their oral as well as documentary evidence. Vide judgment and decree dated 2-6-2009 

learned trial court decreed the suit. Hence this appeal by some of the defendants/judgment-

debtors whereas legal heirs of original defendant No.3 are respondents Nos.2 to 4, who have 

not filed the appeal and they also admitted the judgment and decree passed by the learned 

trial Court. 

  

4. Learned counsel for the appellants argued that the time was essence of the contract; that 

the plaintiff-respondent has failed to perform his part of contract within the stipulated 

period, therefore, he was not entitled to decree for specific performance in his favour. 

Learned counsel though has argued the case at length but his arguments revolved around the 

point that as time was essence of the contract, therefore, on 11-8-2003, which was the date 

for performance of the contract, plaintiff failed to perform his part, therefore, he was not 

entitled to decree. Relies on "Mst. Amina, Bibi v. Mudassar Aziz" (PLD 2003 Supreme 

Court 430), "Mst. Shaheen Kausar v. Shakeel Ahmed' (2005 YLR 1347), "Zahid Rahman v. 

Muhammad Ali Asghar Rana" (2007 CLC 1814), "Saeed Naseem Cheema v. Mrs. Rukhsana 

Khan" (2010 MLD 123), "Mukhtar Hussain and others v. Sohbat Ali and another" (2011 

SCMR 1926) and "Mst. Munawar Shahzadi v. Muhammad Ghafoor" (2013 CLC 880). 

  

5. On the other hand, learned counsel for respondent No.1/plaintiff argues that contract as a 

whole is to be seen and the language of the contract shows that in this contract as it was a 

contingent contract, therefore, time cannot be said to be the essence of this contract. Further 

states that it was the defendants who have violated the terms of the agreement and the filing 

of suit as well as deposit of remaining sale consideration are prompt, therefore, learned trial 

Court has rightly granted a decree in his favour. 

  

6. We have heard learned counsel for the parties and have gone through the record with their 

able assistance. 

 

7. The crucial issues in this suit are Issue Nos.1 and 3-A. No-doubt, the learned trial Court in 

a very short sentence without any reason on the basis that as a specific time is fixed for 

performance and a penalty is provided for non-performance, therefore, found that time was 

essence of the contract. We are afraid that these are not the only parameters for declaring 

time to be the essence of a contract of immovable property. It is general law that in a 

contract for transfer of immovable property, ordinarily time is not essence of contract except 

the parties intend for the same and specifically mention that time is the essence of the 

contract. The bare perusal of the agreement (Exh.P2) shows that the intention of the parties 

was never that in this agreement time is essence of the contract. We are conscious of the fact 
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that respondent No. 1/plaintiff has not filed any cross-objections but the findings of learned 

trial Court that time was essence of contract is not a decree against the plaintiff/respondent 

No. 1, therefore, we can see and scrutinize these findings even without filing of cross-

objections by respondent No.1/ plaintiff. 

 

8. As we have noted that mentioning of specific date for performance and penalty for non-

performance does not make automatically the time as essence of contract. For making the 

time as essence of contract intention of the parties must be specifically mentioned in clear 

words in the agreement. In this agreement we have noted that no such intention is available. 

Even otherwise, it is mentioned in the agreement that the seller party will handover the clear 

possession of the suit property to the purchaser or in the alternate the seller party will satisfy 

the purchaser with regard to possession of the suit property in possession of the "Qabzeen" 

and further the seller party was obliged to produce "Fard" of property. Meaning thereby the 

ownership recorded with specific measurement as well as clearance of the suit property from 

all encumbrances. 

 

9. Now the question of performance of contract and the defaulter party arises. Learned trial 

Court has found that plaintiff has performed his part of contract and it was the defendant 

party who failed to perform his(??) part of contract in accordance with the contract. The 

facts in series are that last date of performance of contract was 11-8-2003. Plaintiff produced 

P.W.1, Sub-Registrar of that time as well as Exh.P.l an application moved before the Sub-

Registrar, to show his presence before the Sub-Registrar at the relevant date, which shows 

that plaintiff way; present and willing to perform his part of contract. The suit has been filed 

on 20-8-2003, 9 days after the cut-off date. In the plaint he has shown his willingness to pay 

the consideration amount and perform his part of contract. By the orders of the Court the 

remaining amount was deposited in the Court within three weeks from the date of lie order 

dated 14-1-2004. 

 

10. The arguments of the learned counsel that the pleading of the plaintiff in Para No.6 of 

the plaint does not match with the evidence produced by the plaintiff. We have gone through 

the pleadings as well as evidence. It is principle of law that in pleadings each and every 

detail is not required to be mentioned, it is the evidence which proves the pleadings wherein 

each and every requisite detail is proved. These details cannot be termed as contradiction 

with the pleadings. Photocopy of the legal notice (Exh.D.11) has also been produced in the 

statement of learned counsel for the defendant on 14-4-2009 but without proving the same in 

accordance with law it was not helpful for the defendants. 

 

11. As we have noted that defendants were bound to handover vacant possession of the suit 

property or get the same confirmed from the occupants of the property and produce "Fard" 

of ownership as well as clearance certificate, even it has not been proved by the defendants 

that before the date for performance they were having the copy of "Fard" as well as NOC 

and possession with them to deliver the same to the plaintiff. In this view of the matter, the 

case-law cited by learned counsel for the appellants is not applicable to the facts of this case, 

hence, same are not helpful for the appellants. 

 



 

 

(598) 

 

12. For what has been discussed above, we are unable to disagree with the findings recorded 

by the learned trial Court that defendants failed to perform their part contract. Resultantly, 

no case for interference by this Court is made out, therefore, this appeal having no force 

stands dismissed with no order as to costs. 

 

AG/F-32/L Appeal dismissed. 

 

 

2014 C L C 679 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUKHTIAR HUSSAIN and others----Petitioners 

Versus 

MANSOOB ALI KHAN and others----Respondents 
  

Civil Revision No.799-D of 2010, heard on 3rd May, 2013. 

 

(a) Punjab Pre-emption Act (IX of 1991)---  
----S. 13---Talb-i-Muwathibat and Talb-i-Ishhad, performance of---Requirements---Right of 

pre-emption on the basis of contiguity---Proof---One of the plaintiffs who appeared in the 

witness-box had not stated that he was appearing on behalf of all the plaintiffs as attorney 

and was proving Talb-i-Muwathibat on behalf of other plaintiffs---Statement of one of the 

plaintiffs was recorded on 21-9-2006 whereas power-of attorney in his favour was filed as 

well as got exhibited in the statement of counsel for the plaintiffs on 30-11-2006---Power of 

attorney being not available on the file at the time of making statement by one of the 

plaintiffs, his statement would be presumed to be to his extent only---Making of Talb-i-

Muwathibat was a personal act and a person must prove the same by appearing as a witness 

before the court or specifically by appointing an attorney to prove the same---Talb-i-

Muwathibat had not been proved in the present case---Neither postman had been produced 

nor there was any record of receipt of notice of Talb-i-Ishhad by the addressees or refusal on 

their part nor acknowledgement-due had been produced---If receipt of acknowledgment-due 

was not received back then service of registered letter could have been proved by producing 

original record from the Post Office---Plaintiffs had failed to prove the delivery of the notice 

of Talb-i-Ishhad and did not discharge their duty to prove sending of said notice through 

registered post acknowledgment-due---Making of Talb-i-Ishhad was not proved in 

accordance with law---"Aks Masavi" had been produced but Patwari was not produced to 

prove the same---Plaintiffs were bound to prove Khasra numbers owned by them adjacent 

with that of suit property---Oral assertion of the plaintiffs was not sufficient to determine 

that they had right of pre-emption on the basis of contiguity which had not been proved in 

the present case---No private khaal had been established in the Naqsha of Khaal produced 

by the plaintiffs and no special right attached with the suit property could be presumed---

Revision was dismissed. 

 

Muhammad Bashir and others v. Abbas Ali Shah 2007 SCMR 1105 and Ghulam Abbas and 

another v. Manzoor Ahmad and another 2008 SCMR 1366 rel. 
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(b) Punjab Pre -emption Act (IX of 1991)--- 
----S. 13---Talb-i-Muwathibat, performance of---Making of Talb-i-Muwathibat was a 

personal act and a person must prove the same by appearing as a witness before the court or 

specifically by appointing an attorney to prove the same. 

 Syed Muhammad Ali Shah Gillani for Petitioner.  

Ch. Muhammad Anwar-ul-Haq for Respondent. 

Date of hearing: 3rd May, 2013. 

  

JUDGMENT 

 

AMIN-UD-DIN KHAN, J.---- With the concurrence of learned counsel for the parties this 

case is being treated as a "Pacca Case". 

 

2. Through this revision petition petitioners have challenged the judgment and decree dated 

31-3-2010 passed by learned Additional District Judge, Mailsi whereby appeal filed by the 

petitioners was dismissed and the judgment and decree dated 6-4-2007 passed by learned 

Civil Judge 1st Class, Mailsi whereby suit for pre-emption filed by the plaintiffs-petitioners 

was dismissed. 

  

3. Brief facts of the case are that plaintiffs-petitioners on 11-10-2005 filed a suit to pre-empt 

the sale of land in favour of defendants-respondents through registered Sale-deed No.908 

attested on 14-6-2005 and on the basis thereof Mutation No.2227 was also attested on 11-8-

2005 with regard to the suit land measuring 368 kanals, 9 marlas, fully described in the 

head-note of the plaint. Case of the plaintiffs-petitioners that defendants purchased the suit-

land secretly without any notice to the plaintiffs-petitioners. They on 1-10-2005 at 5:00 pm 

while sitting in the house of Haider Jamal, one of the plaintiffs, at Mauza Sahib Ali came to 

know about the sale of land through Muhammad Hassan and announced their intention of 

pre-emption forthwith. Thereafter, notice of Talb-e-Ishhad was sent to the defendants 

through registered post A.D. on 4-10-2005. According to the plaintiffs the sale was for a 

consideration of Rs.70,00,000 whereas in the sale-deed it has been mentioned as 

Rs.1,61,19,687. Written statement was filed. Suit was contested. Learned trial Court named 

the issues and invited the parties to produce their respective evidence. Both the parties 

produced their oral as well as documentary evidence. After closing the trial proceedings, 

after hearing learned counsel for the parties, the learned trial Court vide judgment and 

decree 6-4-2007 dismissed the suit. Appeal was preferred, same was also dismissed vide 

judgment and decree dated 31-3-2010. Hence, this civil revision. 

  

4. Learned counsel for the petitioners argues that learned trial Court has non-suited the 

plaintiffs-petitioners on the grounds that there are contradictions with regard to Talb-e-

Muwathibat in the statements of the witnesses of the plaintiffs; that one of the plaintiffs 

appeared as witness whereas the other plaintiffs did not appear. Further states that as notice 

of Talb-e-Ishhad is signed by all the plaintiffs, therefore; it will be presumed that plaintiffs 
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have issued the notice; that under section 14 of the Punjab Pre-emption Act, 1991 the 

Attorney can be appointed for performance of Talbs, therefore, states that the learned courts 

below fell in error while deciding the matter against the legal permissive position. Further 

argues that with regard to right of pre-emption as Shafi-i-Jar/contiguity both the courts 

below have not bothered to give finding on this right of pre-emption. Even otherwise, states 

that the special rights attached with the suit property have also been established by the 

plaintiffs-petitioners that the teamed first appellate Court has also not recorded its findings 

issue-wise nor has framed point for determination of first appeal, therefore, it is clear 

violation of Order XLI, Rule 31 of C.P.C. Further adds that with regard to the price, issue 

has hot been decided by the courts below, therefore, prays for setting aside of the judgments 

and decrees passed by both the learned courts below and acceptance of this civil revision. 

While relying on "Altaf Hussain Shah and another v. Abdul Qadeer and 2 others" (2004 

YLR 824), "Abdul Rasheed and 3 others v. Sajjad Amjad alias Sajjad Ahmed and another" 

(2004 MLD 1879), "Gul Muhammad and another v. Muhammad Latif" (2007 CLC 1563), 

"Raees Khan and others v. Mst. Naseeb Khatoon" (2006 SCMR 1836), "Malik Aujagar 

Khan and 2 others v. Hassan Akhtar and 6 others" (2004 MLD 591), "Muhammad Sharif v. 

Muhammad Yousaf" (2008 MLD 307 "Khushi Muhammad v. Muhammad Yousaf" (2608 

YLR 362), "Mst. Zargoon and others v. Mst. Shadana and others" (2002 CLC 1539) and 

"Sher Bahadur and others v. Mir Akbar and others" (2004 CLC 1348) prays that this petition 

be allowed. 

  

5. On the other hand; learned counsel representing the respondents argues that there are 

concurrent findings of fact recorded by the two courts below and there is no infirmity, 

illegality or there is no misreading or non-reading on the part of learned courts below 

while deciding the matter in issue, therefore, states that ordinarily this Court does not 

reinterpret the evidence already interpreted by the courts below. States that there is no 

occasion to interfere with the findings recorded by the courts below; that in accordance 

with Order VI, Rules 2 and 4 of the C.P.C. the facts were required to be pleaded 

specifically and plaintiffs failed to comply with this provision of law; that complete 

documentary evidence produced in the trial Court has not been annexed with this civil 

revision, therefore, civil revision is liable to be rejected on this score alone. Learned 

counsel for the respondents has further argued on the basis of right of Shafi-i-

Jar/contiguity by stating that a person claiming right of pre-emption must be full owner of 

the land contiguous to the suit-land. States that without admitting the contiguity, even 

plaintiffs-petitioners are not full owner of the land they claim to be contiguous to the suit-

land; that both the learned courts below have rightly held that plaintiffs-petitioners failed 

to establish performance of Talbs in accordance with law and sending/service of notice of 

Talb-e-Ishhad or refusal on their part for receiving the notice. Further that in accordance 

with section 14 of the Pre-emption Act an Agent can be appointed but there are some pre-

conditions for appointment of the same and in the case in hand the alleged agent who 

appeared as one of the witnesses as P.W.1 was not appointed by observing the pre-



 

 

(601) 

 

requisites for appointment of the agent. Further that it is not on the record that whether the 

alleged notice of Talb-e-Ishhad is original one, which was sent to the defendants or any 

copy thereof has been produced in the evidence as Exh.P.l to Exh.P.6. Further that the 

plaintiffs were bound under the law to specifically plead in the plaint in accordance with 

the Order VI of the C.P.C. that on which specific basis they are claiming right of pre-

emption on the suit-land. Further argues that the alleged notice of Talb-e-Ishhad is by the 

Advocate, therefore, plaintiffs were bound to show specific authority given to the 

Advocate for issuance of the same. Further contends that even P.W.5 Ch. Jabbar Hussain 

Gojar, Advocate when appeared in the witness-box has not even mentioned inability of the 

plaintiffs from issuance of the notice of Talb-e-Ishhad in the name of defendants. Further 

that no service of notices, receipt thereof or refusal by the defendants has been proved, as 

Postman has not been produced. Argues that in accordance with Article 129-G of the 

Qanun-e-Shahadat Order, 1984 plaintiffs have withheld the best available evidence with 

them. If the Postman would have been produced, his statement would have been against 

the plaintiffs-petitioners. Further that statement of P.W.6 Muhammad Shafique Tahir, Ex-

Postmaster is not helpful to them as he is not the author of alleged receipt of sending of 

notices which have been produced as Exh.P.7 to Exh.P.12. Further that when in the written 

statement there was denial on the part of the defendants from receipt of any notice and also 

when one of the defendants appeared as D.W.1 has denied the receipt of notice, plaintiffs 

were bound to prove the service of notice upon the defendants or refusal thereof, which 

they have miserably failed to prove; that Exh.P.18 "Aks Masavi" has been produced 

without producing the Patwari to prove the same, therefore, this document is also not 

helpful to the plaintiffs-petitioners; that in the "Pert Warabandi" which has been produced 

as Exh.P.19 "Wara" of the petitioners-plaintiffs is at Sr.No.12 whereas "Wara" for the suit-

land is at Sr.No.17; that Exh.P.20 relates, to "Sarkari Khal", therefore, on the basis of 

"Sarkari Khal" no right of pre-emption can be claimed. Further states that the sale was 

through registered sale-deed and the most of the consideration was paid through bank, 

therefore, against that payment rebuttal evidence was to be produced by the plaintiffs, 

which they have failed; that plaintiffs are residents of the same village and after registered 

sale-deed the mutation was also attested and the possession was also delivered under the 

sale but the same has not been denied by the plaintiffs-petitioners, therefore, showing the 

knowledge of sale after 109 days of the sale speaks volume. While relying on "Abdul 

Qayyum v. Muhammad Sadiq (2007 SCMR 957), "Muhammad Bashir and others v. Abbas 

Ali Shah" (2007 SCMR 1105), "Ghulam Abbas and another v. Manzoor Ahmad and 

another" (2008 SCMR 1366), "Abdul Aziz Shah and another v. Abdul Ghafoor and 

another" (1985 SCMR 221), Irshad Ullah v. Muhammad Arshad" (2005 CLC 1774), "Ajab 

Gul v. Ghulam Yasin" (2006 YLR 2405), "Humayun Naseer Cheema and 3 others v. 

Muhammad Saeed Akhtar and others" (2007 CLC 819), "Unair Ali Khan and others v. 

Faiz Rasool and others" (PLD 2013 Supreme Court 190), "Rehmat Din and others v. Mirza 

Nasir Abbas and others" (2007 SCMR 1560); "Atta-ur-Rehman v. Muhammad Anwar 
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Khan and others" (2012 MLD 1282), "Wali Muhammad and others v. Mst. Zaib-un-Nisa" 

(2001 MLD 1705), "Bashir Ahmed v. Ghulam Rasool" (2011 SCMR 762), "Muhammad 

Akram and another v. Mst. Farida Bibi and others" (2007 SCMR 1719), "Muhammad 

Ayub and others v. Hazrat Mansha and others" (2006 MLD 1001), "Muhammad Yousaf v. 

Manzoor Ahmad" (2005 CLC 835), "Muhammad Nawaz and others v. Gul Sher through 

LRs" (PLD 2004 Supreme Court 493), "Iftikharuddin v. Jamshed K.A. Marker and 11 

others" (PLD 1995 Karachi 608), "Iftikhar Mehmood v. Abdul Latif and others" (2009 

CLC 462), "Muhammad Ramzan v. Muhammad Hussain" (2007 YLR 965), "Muhammad 

Ramzan v. Lal Khan" (1995 SCMR 1510), "Wilayat Khan v. Muhammad Sharif through 

Mst. Irshad Bibi and others" (2004 CLC 240) and "Mst. Tahira Shamim and 6 others v. 

Shahid Rana" (2010 CLC 1945) prays that this petition be dismissed. 

  

6. I have considered the arguments advanced by learned counsel for the parties at full length 

and have also gone through the record with their able assistance as well as case-law 

submitted before this Court by them respectively. 

  

7. So far as sending of notice through registered post A.D. is concerned, in the light of law 

declared by the August Supreme Court of Pakistan reported as "Muhammad Bashir and 

others v. Abbas Ali Shah" (2007 SCMR 1105) it is imperative upon the plaintiffs to send 

notice of Talb-e-Ishhad through registered cover acknowledgement due and also to prove 

the service of addressee as prescribed under the law. If acknowledgement card carries an 

endorsement of refusal or non-acceptance, a presumption of service would .arise unless 

rebutted. In this case neither the Postman has been produced nor there is any record of 

receipt of notice by the addressees or refusal on their part nor acknowledgement due has 

been produced by the plaintiffs-petitioners. As per learned counsel same have not been 

received back by the plaintiffs nor the service of original notice has been proved. Learned 

counsel for the petitioners has relied upon "Ghulam Abbas and another v. Manzoor 

Ahmad" (2008 SCMR 1366) to argue that non-production of the acknowledgement due is 

not a defect while proving the sending of notice. I have noticed that even in the referred 

case the postal authorities proved that the notice was delivered to the vendees and their 

signatures were available on the postal receipts, therefore, the case-law referred by the 

learned counsel for the petitioners is not helpful to the petitioners as the petitioners have 

not bothered to produce the Postman as well as the Record-Keeper of the post office with 

regard to service of notices. Even if the acknowledgement due receipt was not received 

back by the plaintiffs even then the service of registered letter could have been proved by 

producing original record from the Post Office because at the time of service of a 

registered post acknowledgement due the Postman before the delivery of the letter obtains 

signatures of the addressee on the acknowledgement due as well as on .a receipt which is 

kept in the record of Post Office for a specific period. If the acknowledgment due card is 

misplaced anywhere, the record of delivery of registered post remains with the postal 

department and plaintiffs-petitioners have not bothered to prove the delivery of the notice 
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of Talb-e-Ishhad. In this view of the matter, they have failed to .discharge their duty to 

prove sending of notice through registered post acknowledgment due in the name of the 

defendants-vendees, therefore, they failed to prove making of Talb-e-Ishhad in accordance 

with law. 

  

8. So far as proving of notices of Talb-e-Ishhad is concerned, same have been produced as 

Exh.P.1 to Exh.P.6. These have been produced in the statement of P.W.1, one of the 

plaintiffs. The statement of the plaintiff is that these notices were prepared and written by 

Ch. Jabbar Hussain Gojar, Advocate and when P.W.5 Ch. Jabbar Hussain Gojar, Advocate 

appeared, he also stated that he has written the notices on the instructions of the plaintiffs. 

The point argued by the learned counsel for the respondents that if these are the original 

notices then what was sent to the defendants through alleged registered post. Learned 

counsel for the petitioners argues that ordinarily more than one original notices are 

prepared, one is sent to the addressee and other is kept with the plaintiffs in order to 

produce the same in the Court. I am afraid that on the basis of presumptions no point can 

be decided. As it is not clear that whether these were the original notices prepared then it 

is missing that what was sent to the addressees and if the original were sent o the 

addressees how the original are with the plaintiffs, therefore, notice of Talb-e-Ishhad has 

not been proved. So far as objection on the notices of Talb-e-Ishhad that these are by the 

counsel and not by the plaintiffs is concerned, I do not agree with this objection as the 

notices are signed by all the plaintiffs. 

  

9. So far as proof of Talb-e-Muwathibat is concerned, one of the plaintiffs appeared as 

P.W.1 and he has not even stated in his statement that he is appearing on behalf of all the 

plaintiffs as Attorney and he has not stated that the demand Talb-e-Muwathibat he is 

proving on behalf of the other plaintiffs in the Court. I have noticed that the' statement of 

P.W.1 was recorded on 21-9-2006 whereas the power of attorney in his favour was filed in 

the, Court as well as got exhibited in the statement of learned counsel for the plaintiffs on 

30-11-2006, it means that at the time of making statement no power of attorney was 

available on the file, therefore, statement made by one of the plaintiffs as P.W.1 will be 

presumed at he most to his extent only, as making of Talb-e-Muwathibat is a personal act 

and a person must prove the same by appearing before the Court as a witness or 

specifically by appointing an attorney to prove the same on his instructions but same is 

missing in this case, therefore, Talb-e-Muwathibat has also not been proved in the above 

circumstances. 

  

10. So far as objection of learned counsel for the respondents with regard to non-filing of 

certified copies of the complete documentary evidence is concerned, I have noticed that the 

petitioners have filed C.M. No.323/C of 2013 and along with this application the certified 

copies of the exhibits have also been filed. Learned counsel for the petitioners states that 

originally when the Copying Agency issued certified copies of the documentary evidence, 
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they have issued certified copies of the same documents but these were not the copies of the 

exhibited documents but were the same documents which were provided by the plaintiffs at 

the time of filing, of the suit but were not exhibited. At this stage of the case I see that this 

objection raised by the learned counsel for the respondents is too technical when the 

plaintiffs-petitioners have submitted complete certified documentary evidence, therefore, 

this objection is not sustainable at this stage. 

  

11. So far as objection of learned counsel for the respondents that no specific pleading has 

been made with regard to right of pre-emption and generally it has been pleaded that all 

the three rights of pre-emption are available with the petitioners. At the time of arguments 

learned counsel for the petitioners stated that he does not press right or Shafi-i-Sharik but 

stated that petitioners claim right of Shafi-i-Jar and Shafi-i-Khaleet. As I have noted above 

that "Aks Masavi" has been produced as Exh.P.18 but no Patwari has been produced to 

prove the same. The argument of learned counsel for the petitioners that as this "Aks 

Masavi" is certified copy obtained from the Tehsil office, therefore, there was no need to 

produce Patwari. Though the certified copy issued by Tehsil Office in accordance with 

Qanun-e-Shahadat Order, 1984 is admissible in evidence but the petitioners-plaintiffs were 

equally bound to prove Khasra numbers owned by the plaintiffs adjacent with that of the 

suit property and further if on the basis of contiguity right of pre-emption is claimed 

plaintiffs were bound to prove that their owned property is contiguous to whole of the 

property sold and the property sold is comprising of one block, if they prove the contiguity 

with some khasra numbers and if the suit property is consisting upon various independent 

blocks not contiguous to each other then how the right of pre-emption of the plaintiffs can 

be declared on the basis of contiguity with regard to blocks which are independent from 

that of contiguous with the plaintiffs' property. Even plaintiff himself when appeared as 

P.W.1 has stated that he does not know that which khasra numbers owned by the plaintiffs 

are contiguous to that of the suit-land. The oral assertion of the plaintiffs was not sufficient 

to determine that plaintiffs are having right of pre-emption on the basis of contiguity. Even 

otherwise, plaintiffs have produced "Jama Bandi" to show their ownership as Exh.P.16 and 

when Patwari has not been produced, learned counsel for the plaintiffs though tried to 

argue and asked this Court to undergo the process of connecting the khasra numbers 

mentioned in the Jama Bandi owned by the plaintiffs and of the suit property with the 

"Aks Masavi" to determine the contiguity. I am afraid that it is not the duty of the Court to 

undergo this process when plaintiff himself is not aware of the contiguity of the khasra 

numbers owned by the plaintiffs and further when the Patwari has not been produced. In 

this view of the matter, contiguity has also not been proved. 

  

12. The point raised by the learned counsel for the respondents that for determination of the 

contiguity plaintiffs must be full owners of the contiguous property and learned counsel 

states that according to Jama Bandi which has been produced as Exh.P.16 Khewat consists 

upon 4895 shares whereas petitioners are owner of 1202 shares only and rest of the property 
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is owned by the other shareholders. I have noticed that only one page of this Jama Bandi has 

been produced. The point of the learned counsel that the plaintiffs must be full owner of the 

contiguous property, I do not agree with the argument advanced by learned counsel for the 

respondents. 

  

13. So far as providing copy of Wara Bandi as well as Naqsha Khal for establishing right of 

Shafi-i-Khaleet is concerned, for proving the same more special rights attached with the 

property sold available to the plaintiffs must be proved. In this case there is Pert Warabandi 

in which the suit-land is at Sr.No.17 whereas wara of plaintiffs' land is at Sr.No.12 and 

further that no private khal has been established in the Naqsha Khal produced, therefore, no 

special right attached with the suit property available to the plaintiffs can be presumed. 

  

14. So far as question of determination of the price is concerned, as the registered document 

has been produced by both the parties in which the sale price of Rs.1,61,19,687 has been 

written against which no solid evidence has been produced, therefore, I have no reason to 

disagree with the findings recorded by the learned Courts below. 

  

15. So far as objection of violation of Order XLI, Rule 31 of C.P.C. by the first appellate 

Court is concerned, though the first appellate Court has ignored Order XLI, Rule 31 of the 

C.P.C. but I have noticed that no prejudice has been caused to the appellants/petitioners. 

Furthermore, when I have heard the case at full length and recorded findings on all the 

points in issue, therefore, if there was any deviation from the procedure that has been cured. 

  

16. Resultantly, for what has been discussed above I see no force in this petition same stands 

dismissed. 

 AG/M-224/L Petition dismissed. 

 

2014 C L C 1205 

[Lahore] 

Before Amin-ud-Din Khan and Abid Aziz Sheikh, JJ 

MUHAMMAD ABDULLAH----Appellant 

Versus 

MUHAMMAD ASLAM----Respondent 
  

Regular First Appeal No.145 of 2010, heard on 27th September, 2013. 

 Civil Procedure Code (V of 1908)---  
----O. XXXVII, Rr. 2 & 3---Negotiable Instruments Act (XXVI of 1881), S. 118---Qanun-e-

Shahadat (10 of 1984), Art.84---Stamp Act (II of 1899), Sched. I, Art.5 & S.35---Institution 

of summary suit on negotiable instrument---Contention of defendant was that blank cheques 

were handed over to the plaintiff for payment of price and agreement was written that no 

amount was due against him---Suit was decreed by the Trial Court---Validity---Agreement 

was mentioned in the written statement but plaintiff had denied the same---Said document 

was in the custody of defendant and was not confronted to the plaintiff, such document 

could not be used against plaintiff---Agreement was on the plane paper and no stamp duty 

had been paid on the same in accordance with law---Stamp duty was required to be paid on 

the instrument---Non-judicial paper of Rs.100/- was required for writing of agreement---
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Trial Court was bound to impound said document and ask the defendant to deposit original 

duty along with fine---Instrument which was not duly stamped was inadmissible in 

evidence---Neither Trial Court had adopted the procedure nor defendant was offered to 

discharge his duty in accordance with law---Presumption of correctness was attached to 

negotiable instrument and defendant was bound to rebut the same---Defendant had failed to 

discharge his duty---Issuance of cheques and signatures thereupon were admitted---Trial 

Court exercised powers properly for comparison of signatures and handwriting of defendant 

on the cheques---Findings with regard to filling up the cheques were in accordance with 

law---Defendant had failed to point out any illegality or infirmity in the findings recorded by 

the Trial Court---No case for interference by the High Court had been made out---Appeal 

was dismissed in circumstances.  

Malik Muhammad Latif Khokhar for Appellant.  

Muhammad Tariq Rajwana for Respondent.  

Date of hearing: 27th September, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.--- Through this appeal, appellant has challenged the judgment 

and decree dated 30-4-2010 passed by learned Additional District Judge, Lodhran, whereby 

the suit under Order XXXVII of the C.P.C. for recovery of Rs.80,00,000/- on the basis of 

cheques filed by the respondent-plaintiff was decreed. 

2. Learned counsel for the appellant-defendant argues that suit was filed on the basis of 

absolutely wrong and false facts, actually blank cheques were handed over to the 

respondent-plaintiff for repayment of price of fertilizer i.e. Rs.20000/-, Rs.25000/-, 

Rs.30000/- and Rs.50000/-; that the story narrated in the plaint is unbelievable; that one suit 

was not competent on the basis of four cheques; that learned trial Court has ignored Exh.D-1 

which otherwise was proved by the appellant-defendant. Learned counsel prays for setting 

aside the judgment and decree passed by learned trial Court and dismissal of suit. 

  

3. On the other hand, learned counsel representing the respondent-plaintiff argues that the 

judgment and decree passed by learned trial Court are absolutely in accordance with law; 

that the appellant could not highlight any defect in the impugned judgment and decree; that 

learned trial Court has compared the handwriting and signatures of appellant-defendant upon 

all the four cheques, which was permissible under Article 84 of the Qanun-e-Shahadat 

Order, 1984. Further argues that even the Exh.D-1 was never confronted to the plaintiff 

when he appeared as P.W.-1 as well as his son who appeared as witness as P.W.-2 and the 

said P.W.-2 was minor at the time of preparation of Exh.D-1 which is a forged document 

and that the requisite stamp has also not been paid, therefore it has no evidentiary value. 

  

4. We have heard the learned counsel for the parties and gone through the record with their 

able assistance. 

  

5. So far as Exh.D-1 is concerned, the agreement produced by the appellant-defendant to 

prove that after rendition of accounts this document was written in favour of defendant that 

no money was due against the appellant/defendant on 3-11-2007. We have noticed that this 

document was mentioned in the written statement but when the plaintiff appeared as P.W.-1 

and denied from any such agreement, and in the cross-examination he has categorically 
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stated that he has not signed or thumb marked any such document. The appellant was having 

the custody of this document but it was never confronted to the plaintiff when he appeared 

as P.W.-1 on 2-9-2009 and also the same was not confronted to his son who appeared as 

P.W.-2, the alleged witness of this document, this document was first time produced before 

the Court on 17-11-2009. Further it is on the plane paper and no stamp duty has been paid 

on this document in accordance with law. The stamp duty was required to be paid in 

accordance with Article 5 of the Schedule I of the Stamp Act, 1899 on instrument, which 

has not been paid. The record shows that under the order of Court sixty rupees in shape of 

revenue stamp was affixed on a plane paper and submitted in the Court to discharge the 

liability of stamp duty. We are afraid that it is misconceived, as upon this document non 

judicial paper of Rs.100/- was required for writing of an agreement and when the duty was 

not paid and the same was presented in the Court, the Court was bound to impound the same 

and ask the defendant to deposit the original duty along with the fine in the relevant account. 

In this view of the matter, this document when not confronted to the plaintiff, it cannot be 

used against him. Under section 35 of the Stamp Act, 1899 it is clear that instrument having 

not duly stamped is inadmissible in evidence and further under the said section when an 

instrument insufficiently stamped was brought before the Court, it was the duty of Court to 

impound the same and then ask the defendant to produce Exh.D-1 to pay the duty as well as 

fine in accordance with law. The same procedure has not been adopted as well as the 

defendant has also not offered to discharge his duty in accordance with law, therefore the 

said document cannot be used as evidence. Even otherwise we have noticed that in this 

document there is admission of issuance of cheques but there is no mention that for what 

amount the cheques were issued. 

  

6. Moreover, under section 118 of the Negotiable Instruments Act, 1881 there are 

presumptions of correctness attached to a document i.e. as to date, as to time of acceptance, 

as to time of transfer, as to order of endorsement, as to stamp and that holder is a holder in 

due course. Even in this case issuance of cheques as well as signatures are admitted by the 

appellant-defendant. We have also perused the original cheques and we cannot disagree with 

the findings recorded by learned trial Court with regard to the exercise of powers conferred 

upon the Court for comparison of signatures and handwriting of the appellant-defendant 

under Article 84 of the Qanun-e-Shahadat Order, 1984. When the presumptions are attached 

to the negotiable instrument, then it was the responsibility of appellant-defendant to rebut 

these presumptions. He failed to discharge his duty. When the issuance of cheques and 

signatures thereupon are admitted, therefore the findings of learned trial Court with regard to 

filling up the cheques i.e. date of issuance, name of drawee as well as amount upon the 

cheques are in accordance with law when there is no rebuttal on the part of appellant-

defendant. 

  

7. So far as the argument of learned counsel for the appellant that on the basis of four 

cheques one suit was not competent, is concerned we are unable to understand that how this 

objection has been raised as the only drawer of four cheques is the appellant-defendant and 

drawee is the respondent-plaintiff, therefore there was no hurdle for filing of one suit for 

four cheques. 
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8. In the light of what has been discussed above, learned counsel for the appellant has not 

been able to point out any illegality or infirmity in the findings recorded by learned trial 

Court. Therefore, no case for interference by this Court while exercising jurisdiction under 

section 96 of the C.P.C. has been made out. In this view of the matter, the appeal is hereby 

dismissed with costs throughout. 

AG/M-271/L         Appeal dismissed. 

 

2014 C L C 1358 

[Lahore] 

Before Amin-ud-Din Khan, J 

MURAWAT ALI----Petitioner 

Versus 

MUHAMMAD AMEEN through L.Rs. and others----Respondents 
  

E.S.A. No.2 of 2012, heard on 17th January, 2013. 

 Civil Procedure Code (V of 1908)---  
----Ss. 47, 144 & O.XX, R.18---Partition of property---Execution of decree---Restoration of 

possession---Plaintiffs contended that during pendency of suit possession of suit-land was 

transferred and they sought restoration of the same---Validity---If there was any right of 

plaintiffs for restoration of possession under S.144 C.P.C., they might move for the same 

before proper forum but in a suit for partition Lower Appellate Court while ignoring law 

straightaway granted decree without specifying right of every party on specific portion of 

property---Decree was defective one, therefore, no warrant of possession for specific 

property could be issued in execution of such decree and it was to be seen by Executing 

Court and Lower Appellate Court---Both the courts below failed to exercise jurisdiction 

vested in them by law---High Court in exercise of revisional jurisdiction set aside the orders 

passed by courts below so that grievance could be redressed by competent forum---Revision 

was allowed in circumstances.  

Mrs. Irrum Sajjad Gul for Appellant.  

Zaheer Zulfiqar and Raja Tayyab Jamal Qadir for Respondents.  

Date of hearing: 17th January, 2013. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.--- Through this appeal, appellant has challenged the 

order/judgment dated 7-12-2011 passed by learned Additional District Judge, Sarai Alamgir, 

whereby the appeal filed by the appellant was dismissed. He has also assailed the order 

dated 25-5-2011 passed by learned Civil Judge 1st Class, Sarai Alamgir, whereby an 

objection petition filed by the appellant was dismissed. 

  

2. The facts, in brief, are that Muhammad Ameen etc. (respondents Nos.1 to 18) and their 

predecessor filed a suit for partition, declaration and consequential relief on 30-5-2001. In 

the suit it was stated that in registered Sale-deed No.233 attested on 8-2-1993 in favour of 

defendant No.6 (Murawat Ali), predecessor of defendants Nos.1 to 5, namely Muhammad 

Siddique transferred 7-marlas of land out of the suit-land, whereas by cutting in the sale-

deed it was mentioned as 14-marlas and a house. 
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3. The written statement was filed and suit was contested. After the close of trial, vide 

judgment and decree dated 22-11-2008 suit was partially decreed holding that through the 

Sale-deed No.233 dated 8-2-1993, 7-marlas land was transferred and to the extent of other 

7-marlas this sale-deed was cancelled. However, to the extent of prayer of partition suit was 

dismissed holding that parties are already in possession of their respective shares. Both the 

parties preferred appeals. Vide judgment and decree dated 23-2-2010 passed by learned first 

appellate court, the appeal filed by the appellant was dismissed, whereas the appeal filed by 

the plaintiff was accepted as prayed for. 

  

4. It will not be out of place to mention here that it was a suit for partition in which the 

preliminary decree was required and after that final decree suggesting mode of partition was 

required. The record shows that none of the parties further challenged the judgment and 

decrees passed by learned first appellate court. I have also noticed that learned Additional 

District Judge has observed in its judgment that as the possession of suit property was 

handed over to Murawat Ali, respondent in the execution of order passed in his suit filed for 

possession during the pendency of suit in hand, (Learned counsel for the parties have 

informed that the said suit was under section 9 of the Specific Relief Act, 1877 filed by 

Murawat Ali), therefore learned first appellate court found that the trial Court was having 

jurisdiction under section 144 of the C.P.C. for restoration of possession. The plaintiff-

respondent filed an execution petition wherein the appellant filed an objection petition 

stating therein that the decree is not executable and warrant of possession has wrongly been 

issued with regard to the house which is in possession of appellant/objection petitioner. 

  

5. Learned counsel for the appellant has referred to Para 2 of the plaint to argue that 

plaintiffs have possession of appellant over 7-marlas in their suit, therefore resisted the 

execution with regard to the constructed house and it is the case of appellant/objection 

petitioner that with regard to vacant land, warrant of possession can be issued. Even learned 

counsel for the appellant has argued that the decree was defective, as no preliminary or final 

decree was passed, therefore decree is not executable. Further states that the orders passed 

by both the courts below are against the law, which are liable to be set aside. 

  

6. On the other hand, learned counsel for the respondents raised a preliminary objection that 

second appeal is not maintainable. At this stage, learned counsel for the appellant states that 

even in the interest of justice the same can be treated as civil revision and this court has 

ample powers to decide the same as civil revision. Further states that the appeal was filed 

within the period of limitation and certified copies of all the requisite documents are 

annexed with this appeal. In the circumstances of case, this objection of learned counsel for 

the respondents is technical one. As such, this appeal is being decided as civil revision on 

merits. 

  

7. Learned counsel for the respondents has tried to argue the case by sentimental impression 

and with a dramatic behaviour and dialog. His behaviour was not appreciable during the 

course of arguments. He has argued that the respondents are poor persons and they are 

running from pillar to post to achieve their right; that the conduct of appellant-revision 

petitioner was fraudulent from the day first and during the pendency of suit in which the 

execution petition is pending, he fraudulently filed a suit under section 9 of the Specific 
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Relief Act and in execution thereof got possession of suit-land. Further argues that both the 

courts below have rightly passed the orders. When confronted to learned counsel for the 

respondents that when the suit for partition was filed by the respondents and how the decree 

passed at the stage of appeal is executable when no preliminary or final decree was passed. 

Learned counsel could not respond to this question with any legal justification. He was 

further questioned that when there was 14-marlas of suit-land, for which portion he is 

claiming the possession? Learned counsel states that he is claiming the possession of 

constructed house consisting upon 7-marlas. Then learned counsel questioned that whether 

any decree is in favour of the respondents for specific 07-marlas for which warrant of 

possession has been issued. Learned counsel also could not show any judgment/decree or 

order in favour of respondents. 

  

8. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely. 

  

9. Admittedly, the suit was for partition of suit property as well as for declaration. To the 

extent of declaration suit was decreed by learned trial Court and to the extent of partition it 

was dismissed. At first appellate stage, learned first appellate court though decreed the suit 

observing therein that learned trial Court was competent to restore the possession of 

plaintiffs in accordance with section 144 of the C.P.C. I do not want to comment upon this 

observation. If there is any right of plaintiffs for restoration of possession under section 144 

of the C.P.C., they may move for the same before the proper forum but in a suit for partition 

learned first appellate court while ignoring the law straight-away granted a decree without 

passing a preliminary decree or a final decree with specifying the right of every party on 

specific portion of property. The decree being defective one, therefore no warrant of 

possession for specific property can be issued in execution of said decree. Therefore, this 

question was to be seen by the Executing Court and learned lower appellate court. Both the 

courts below failed to exercise jurisdiction vested in them by law. In this view of the matter, 

this appeal converting into civil revision is accepted and the impugned orders passed by both 

the courts below are set aside. However, the respondents may move for redressal of their 

grievance in accordance with law to the competent forum, if advised.  

MH/M-78/L Revision allowed. 

 

2014 C L C 1448 

[Lahore] 

Before Amin-ud-Din Khan, J 

Khalifa AZHAR MUMTAZ---Appellant 

Versus 

GHULAM AKBAR---Respondent 
  

R.F.A. No. 39 of 2002, heard on 16th August, 2013. 

 Negotiable Instruments Act (XXVI of 1881)---  
----Ss. 72, 84 & 6---Civil Procedure Code (V of 1908), O.XXXVII, Rr.1 & 2---Suit for 

recovery of money---Non-presentation of cheque, effect---Dishonourment---Cause of 

action---Scope---Plaintiff sought recovery of money on basis of a cheque given to the 

plaintiff by the defendant---Suit was dismissed on the ground that the said cheque was never 
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presented to the bank for payment, therefore no cause of action had arisen---Validity----

When the cheque was never presented for payment, then in light of S.72 read with S.84 of 

the Negotiable Instruments Act, 1881, there was no refusal by the drawer or the bank for 

payment of the cheque, therefore, no cause of action accrued to the plaintiff for filing a suit 

under provisions of O.XXXVII, C.P.C.---Cheque was only payable on demand and cause of 

action arose only when such demand was not honoured---Suit of the plaintiff was therefore, 

not maintainable---Appeal was dismissed.  

Sardar Tariq Sher Khan for Appellant.  

Nemo for Respondent. 

Date of hearing: 16th August, 2013. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.--- Through this appeal appellant has challenged the judgment 

and decree dated 7-1-2002 whereby his suit filed under Order XXXVII of the C.P.C. was 

dismissed. 

  

2. Brief facts of the case are that on the basis of a cheque for Rs.70,000, allegedly given by 

the respondent-defendant on 8-11-1998 to the appellant-plaintiff, who filed a suit for 

recovery under Order XXXVII of the C.P.C. on 21-6-2001. Leave was refused to the 

defendant-respondent. The evidence was recorded. Vide judgment and decree dated 7-1-

2002 learned District Judge, Dera Ghazi Khan dismissed the suit on the ground that the 

cheque was never presented for payment in the bank and when the cheque has not been 

presented, no cause of action is available to the plaintiff, therefore, dismissed the suit. 

  

3. Respondent was proceeded against ex parte vide order dated 9-10-2012. Even after that 

date no one appeared on behalf of the respondent. Even today no one is present on his 

behalf, therefore, ex parte arguments have been heard. 

  

4. Learned counsel for the appellant argues that when leave to defend was refused, the 

learned trial Court was not competent to ask the plaintiff to produce the evidence and further 

that the learned trial court was bound under the law to straightaway decree the suit as prayed 

for. 

  

5. I have heard learned counsel for the appellant and have gone through the record. 

  

6. Admittedly, the cheque was never presented in the bank for payment. When the cheque 

was never presented for payment, in the light of section 72 read with section 84 of 

Negotiable Instruments Act (XXVI) of 1881, therefore, there is no refusal by the drawer or 

the bank for payment of cheque, therefore, no cause of action accrued to the plaintiff for 

filing of suit under Order XXXVII of the C.P.C. 

  

7. According to the ordinary practice of the bank a cheque is to be presented within six 

months from its date of issue. In this case cheque is dated 8-11-1998 and suit for recovery 

under Order XXXVII of C.P.C. was filed on 21-6-2001 and even between this period the 

cheque was never presented before the bank for payment. The definition of cheque has been 
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given in section 6 of the Negotiable Instruments Act, 1881. For ready reference section 6 is 

reproduced:--- 

  

"A "cheque " is a bill of exchange drawn on a specified banker and not expressed to be 

payable otherwise than on demand." 

  

It clearly reveals that cheque is only payable on demand and cause of action arose only 

when such demand is not honoured. When there is no demand and there is no question of 

dishonour of demand, therefore, on this view of the matter also the suit was not 

maintainable, hence, the view taken by the learned trial Court is absolutely in accordance 

with law and no decree under Order XXXVII of C.P.C. can be passed on the basis of a 

cheque which was never presented to the bank for payment. 

  

8. For what has been discussed above, no case for interference is made out. This appeal 

stands dismissed. 

 KMZ/A-135/L Appeal dismissed. 

 

2014 C L C 1590 

Lahore High Court 

Before Amin-ud-Din Khan and Shahid Waheed, JJ 

Ghulam Rasool 

VS 

Rana Manzoor Hussain And Another 

 

Regular First Appeal No, 299 of 2013 heard on 12/03/2014 

 

(a) Specific Relief Act (I of 1877)--- 

-----S. 12--- Suit for specific performance of contract to sell immovable property --- 

Contention of defendants was inter alia that plaintiff did not make payment of the 

consideration amount and that since time was essence of the contract, plaintiff could not ask 

for specific performamce--- Held, that language of the agreement did not make time as 

essence of contract and when the pleadings and evidence of defendants was contradictory on 

said point, theit defence could not be accepted---Plaintiff was justified in pressing for 

fulfilment of agreement conditions through the Court---High Court set aside order of Trial 

Court and held that the plaintiff  was entitled to a decree of specific performance---Appeal 

was allowed, in circumstances.     [pp. 1593,1594] A, B & C 

 

 Muhammad Nawaz Khan and another v. Mst. Farrah Naz PLD 1999 Lah, 238; Ali 

Muhammad v. Shah Mohammad and others PLD 1987 Lah, 607; Bank of Bahawalpur  Ltd. 

v. Punjab Tenneries, Wazirabad  Ltd. and 2 others PLD 1971 Lah. 199 and Sree Lal 

Chamaria v. Hariram Goenka and another AIR 1926 Calcutta 181 ref. 

 Binyameen and 3 others v. Chaudhry Hakim  and another 1996 SCMR 336; Abdul 

Haque and others v. Shaukat Ali and 2 others 2003 SCMR 74; Mst. Saeeda Anwar and 3 

others v. Malik Bashir Ahmad and others 2009 MLD 1314 and Seth Essabhoy  v. Saboor 

Ahmad PLD 1972 SC 39 rel. 
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(b) Contract--- 

---Pleadings of any oral condition in contradiction to the written  agreement/contract 

had no value in the eye of the law. [P 1594] B 

Mst. Saeeda Anwar and 3 others v. Malik Bashir Ahmad and others 2009 MLD 1314 rel. 

Nusrat Javed Bajwa for Appellant  

Muhammad Aslam Zar for Respondent. 

Date of hearing: 12
th

  March, 2014 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. - Through this appeal appellant has challenged the judgment 

and decree dated 26-2-2013 whereby suit for specific performance filed by the appellant was 

dismissed. 

2. Brief facts of the case are that plaintiff-appellant on 5-3-2005 filed a suit for specific 

performance on the basis of agreement to sell dated 21-6-2004 (Exh.P.1) wherein the date 

for performance, of the agreement was 21-12-2004. Written statement was filed wherein 

agreement and receipt of the earnest money i,e, Rs,2,00,000 and on 27-9-2004 sum of 

Rs,50,000 has also been admitted to have been received. The main defense pleaded in the 

written statement is that the time was essence of the contract and further that plaintiff has 

violated the terms of the agreement. With regard to receipt of payment of Rs,50,000 on 27-

9-2004 as pleaded in para 4 of the plaint is concerned, in its reply it is denied that same was 

received on the pretext of clearance of dues/utility bills etc. It was pleaded that it was 

mutually agreed between the parties that plaintiff had to pay this amount. Learned trial court 

framed the following issues on 26-1-2006:- 

"(1) Whether the plaintiff is entitled to a decree for specific performance of agreement to sell 

as prayed for? OPP 

(2) Whether the plaintiff has not come to the Court with clean hands? OPD 

(3) Whether the plaintiff has defaulted payment of balance consideration amount within 

stipulated period? OPD 

(4) Whether the defendants are entitled to recover special costs from the plaintiff? OPD 

(5) Relief. 

' Learned trial court invited the parties to produce their evidence. Both the parties produced 

their respective oral as well as documentary evidence. Vide judgment and decree dated 26-

2-2013 learned trial court dismissed the suit. Hence, this appeal. 

3. Learned counsel for the appellant argues that the consideration amount of the agreement 

was Rs,29.,00,000. The plaintiff-appellant has paid Rs,2,00,000 as earnest money at the time 

of agreement on 21-6-2004 and subsequently on the demand of the defendants-respondents 

Rs,50,000 was received by the defendants for clearance of utility bills. 

' Amount is admitted between the parties, though, argues that payment of Rs,50,000 was not 

agreed between the parties as plaintiff had to pay the balance amount at the time of 

registration of the sale deed in his favour. While relying upon "Muhammad Nawaz Khan 

and another v. Mst. Farrah Naz" (PLD 1999 Karachi 238) argues that in the agreements 

relating to the immovable properties ordinarily the time is not essence of the contract and 

further that the language of this agreement shows that the time was never the essence of this 

contract, therefore, argues that the evidence produced by the plaintiff-appellant proves that 

respondents-defendants have refused to perform their part of contract, therefore, plaintiff 

was forced to file this suit and he has filed the same without any delay. 

https://eastlaw.pk/cases/messrs-polyron-ltdVSgovernment-of-pakistan.MzM4NTU4
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4. On the other hand, learned counsel for the respondents has supported the findings 

recorded by the learned trial court and has prayed for dismissal of the suit. 

5. When we confronted to the learned counsel for the respondents that how the time was the 

essence of the contract, when there is no such condition in the agreement, while relying 

upon "Ali Muhammad v. Shah Mohammad and others" (P L D 1987 Lahore 607) and "Bank 

of Bahawalpur Ltd. v. Punjab Tanneries, Wazirabad Ltd. And 2 others" (P L D 1971 Lahore 

199) argues that grant of decree for specific performance is a discretionary relief with the 

Court and relies on "Sree Lal Chamaria v. Hariram Goenka and another" (AIR 1926 

Calcutta 181) to argue that plaintiff was to show readiness of performance of his part. 

6. We have heard learned counsel for the parties and gone through the record with their able 

assistance. 

7. The agreement to sell (Exh.P.1) is admitted between the parties. Payment of earnest 

money of Rs,2,00;000 on the day of writing of agreement to sell i,e, 21-6-2004 is admitted 

between the parties. Receipt of Rs,50,000 by the defendants on 27-9-2004 is also admitted 

between the parties, which has also been noted on the backside of the 2nd page of the 

agreement. It is admitted that under the agreement possession has not been delivered to the 

other side. Case of the plaintiff is that he contacted the defendants-respondents to perform 

their part and receive the balance amount and transfer the suit property through instrument 

of sale in accordance with law. So far as case pleaded by the defendants that they repeatedly 

approached the plaintiff for payment of balance consideration amount and defendants were 

ready to perform their part of contract, is concerned, we have noticed that defendants have 

introduced a new story of purchase of property in the village by them while producing 

evidence, which has not been pleaded in the written statement. They have admitted in the 

cross-examination that for preparation of the sale deed they were to procure latest 

documents of title from the Patwari which they had not got prepared at the time fixed in the 

agreement for execution of sale-deed. They admitted in the cross-examination that out of 

four shops, which are part of the suit property, one shop was not vacated. D.W.-2 the 

witness produced by the defendants has admitted that due to heart ailment defendant was 

admitted in the hospital and he undergone the bypass operation. We have noticed that 

learned trial court confirmed ad interim injunction on 28-11-2005 already granted, on the 

ground that the tenants are in possession of the suit property and it has not been got vacated 

from them. We have gone through the findings recorded by the learned trial court. Learned 

trial court on Issue No,1 while recording the findings was also influenced by the fact that 

plaintiff has not produced the record of ownership of defendants in the evidence. We are of 

the view that these findings are not sustainable under the law. A decree in a suit for specific 

performance declares the maturity of rights of the plaintiff to get the property. It does not 

transfer the proprietary right in favour of decree-holder. To get the immovable property 

from the defendants transfer of property through execution of the decree if the judgment-

debtor refuses to get the instrument of transfer registered in accordance with law in the 

normal procedure, the court transfers the suit property through its agent at that time the court 

takes into consideration the latest ownership documents of the judgment-debtor/defendant 

and on the basis of the ownership documents the suit property is transferred. In this case 

when there is no denial of ownership of defendants, there was no occasion to non-suit the 

plaintiff on this score, if there was any doubt in the mind of the court, the plaintiff could 

have been directed to produce the ownership record of the defendants, therefore, these 

findings are not sustainable under the law. 

https://eastlaw.pk/cases/ali-muhammadVSshah-mohammad-and.MjQ5NTU=
https://eastlaw.pk/cases/bank-of-bahawalpurVSpunjab-tanneries-.MzY5NTc1
https://eastlaw.pk/cases/bank-of-bahawalpurVSpunjab-tanneries-.MzY5NTc1
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8. As we have observed that language of this agreement does not make the time as essence 

of the contract and when the pleading and evidence of the defendants is contradictory on this 

point, therefore, defence of the defendants cannot be accepted. We can take light from the 

judgment of the august Supreme Court of Pakistan reported as "Binyameen and 3 others v. 

Chaudhry Hakim and another" (1996 SCMR 336), wherein it has been held as under: - 

"It is also a well-settled principle that no evidence can be led or looked into in support of a 

plea which has not been taken in the pleading. A party is required to plead facts necessary to 

seek relief claimed and he would be entitled to produce evidence to prove those pleas. 

Variation in pleading and proof is not permissible in law. A party pleading an oral 

agreement cannot prove it by producing a document which does not speak of the oral 

agreement but speaks of a written agreement. This would amount to substituting a 

completely new plea which had not been pleaded." 

' On this point further reliance can be made on "Abdul Haque and others v. Shaukat Ali and 

2 others" (2003 SCMR 74). 

' Even otherwise, the circumstances are that admittedly, the earnest money was paid and 

after payment of earnest money of Rs,2,00,000, on 27-9-2004 payment of further sum of 

Rs,50,000 was not the responsibility of the plaintiff-appellant to pay the same but even then 

he has paid as pleaded by him that utility bills were to be cleared by the defendants and 

pleading of defendants that it was agreed between the parties, we are conscious of the law 

that pleading of any oral condition in contradiction to the written agreement has no value in 

the eye of law, therefore, with regard to payment of Rs,50,000 on 27-9-2004 the case 

pleaded by the defendants is not acceptable. Light can be taken from "Mst. Saeeda Anwar 

and 3 others v. Malik Bashir Ahmad and others" (2009 M L D 1314). 

9. Further how a prudent man can imagine that a person who has paid Rs,2,50,000, he is not 

taking the benefit of the property, as the possession has not been delivered to him and 

nothing is in his hand except the two papers of the agreement, how he will delay the 

payment of the remaining amount to weaken his case and further when the date of 

performance was 21-12-2004 and suit has been filed on 5-3-2005 shows that plaintiff-

appellant was prompt in his action and he has not delayed the matter. Even at the time of 

filing of the written statement defendants have refused to perform their part of contract on 

the ground that time was essence of the contract and we have observed that same is not 

borne out from the record. When questioned to the learned counsel for the defendants that 

whether any notice was issued to the plaintiff if the time was the essence of the contract, the 

answer is in the negative. 

10. When it is on the record that additional sum for clearance of utility bills was paid by the 

plaintiff-appellant and further that admittedly suit property was in possession of the tenants 

and on 28-11-2005 at the time of decision of the application for interim injunction the 

learned trial court has noted that property is still with the tenants, which clearly shows that 

defendants were not in a position to fulfil their part of contract, therefore, plaintiff was 

justified in pressing for fulfilment of the conditions through the court in the light of law laid 

down by the august Supreme Court of Pakistan reported as "Seth Essabhoy v. Saboor 

Ahmad (P L D 1972 Supreme Court 39), which also shows that plaintiff has come to this 

Court with clean hands. The case-law referred by the learned counsel for the respondents is 

not applicable to the facts of this case, therefore, same is not helpful for them. 

11. In this view of the matter, the findings recorded by the learned trial court on Issues 

Nos.1 and 3 are reversed. Plaintiff is entitled to the decree for specific performance and on 

https://eastlaw.pk/cases/mst.-saeedaVSmalik-bashir-ahmad.MjQ1NjQz
https://eastlaw.pk/cases/seth-essabhoyVSsaboor-ahmad.MTQ5ODg=
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Issues Nos. 2 and 4 the findings of trial court against the defendants are confirmed. No 

cross-objection or cross-appeal has been filed, therefore, same are confirmed. Resultantly, 

while allowing this appeal, we set aside the judgment and decree passed by the learned trial 

court and decree the suit of the plaintiff-appellant with costs throughout subject to deposit of 

remaining amount of Rs,26,50,000 with the learned trial court within 30 days from today. If 

the plaintiff-appellant is failed to deposit the same before the learned trial court within 30 

days, the suit shall be deemed to have been dismissed. 

 

2014 C L C 1662 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. MUREED FATIMA and others----Petitioners 

Versus 

GUL MUHAMMAD through Legal Heirs and 3 others----Respondents 
  

Civil Revision No.2301 of 2005, heard on 2nd April, 2014. 

 Civil Procedure Code (V of 1908)---  
----O. VII, R. 6---Specific Relief Act (I of 1877), S.42---Suit for declaration---Previous suit 

withdrawn---Extension in limitation for filing fresh suit---Scope---Plaintiffs/daughters of 

pre-deceased son filed suit for declaration seeking share of their father alleging that gift deed 

in favour of paternal uncles was result of fraud---Father of plaintiffs having died prior to the 

death of their grandfather, case/claim of plaintiffs was not based on inheritance---Plaintiffs 

were required to prove that mutation was forged and fictitious---Donor/grandfather 

remained alive for nine years after attestation of gift mutation and never challenged the 

same---Plaintiffs having filed and withdrawn an earlier suit, had to seek extention of 

limitation for filing suit in accordance with O.VII, R.6, C.P.C.---Statement on oath having 

been made by plaintiffs in support of their pleadings, burden of proof could not be shifted to 

defendants---Even if plaintiffs were allowed to file fresh suit after withdrawal of the 

previous one, bonus of limitation could not be granted to a party second time---Revision was 

dismissed. 

Sheikh Naveed Shehryar and Miss Humera Bashir Chaudhry for Petitioners.  

Qazi Khursid Alam Siddiqui for L.Rs. of Respondent No.1.  

Date of hearing: 2nd April, 2014. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.--- Through this civil revision, petitioners-plaintiffs have 

challenged the judgment and decree dated 21-7-2005 passed by the learned Additional 

District Judge, Bhakkar , whereby the appeal filed by the respondents-defendants was 

accepted, by way of which, judgment and decree dated 26-11-2004 passed by the learned 

Civil Judge, Mankera, decreeing the suit of petitioners-Plaintiffs for declaration were set 

aside. 

  

2. Briefly, the facts of this case are that the petitioners-plaintiffs on 18-6-1998 filed a suit for 

declaration wherein they challenged the mutation of Gift bearing No.1797 attested on 27-11-

1963 by their paternal grandfather Khanan in favour of their two real uncles namely Ghulam 

Hussain and Gul Muhammad, stating that their grandfather died in the year 1974 and they 
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were being paid share of inheritance as their father was entitled to 1/3rd share in the legacy 

of Khanan and they were Sheia by sect, therefore, they were entitled to receive whole of the 

property i.e. 1/3rd from the legacy of Khanan, which their father was to receive. 

  

The written statement was filed and suit was contested. Learned trial court framed the issues 

and invited the parties to produce their respective evidence. Both the parties produced oral 

as well as documentary evidence in support of their versions. After the completion of trial, 

suit of petitioners-plaintiffs was decreed by the learned trial court vide judgment and decree 

dated 26-11-2004. Feeling aggrieved thereby, an appeal was preferred before the learned 

first appellate court, which was accepted vide judgment and decree dated 21-7-2005. Hence, 

this civil revision. 

  

3. Learned counsel for the petitioners-plaintiffs argues that the suit property was situated in 

joint Khata and the respondents-defendants were used to pay share of produce after the 

death of their paternal grandfather Khanan, therefore, they could not know about the 

mutation in question and when they came to know about the same in the year 1998 they filed 

the suit which is subject-matter of this civil revision; that it was the duty of respondents-

defendants to prove the fact of gift as well as attestation of mutation in accordance with law 

but they miserably failed to prove the same, as such, judgment and decree passed by the 

learned first appellate court is not sustainable under the law. 

  

4. On the other hand, learned counsel for the respondents-defendants argues that the 

mutation in question is of the year 1963, whereas the suit was filed after more than 30 years; 

that as the document was of 30 years old, therefore, it has the evidentiary value and onus of 

proof was on the plaintiffs but they failed to prove the case pleaded by them; that the 

evidence led by the petitioners-plaintiffs with regard to the age of Khanan is not believable, 

as the witnesses of plaintiffs told a lie which is visible from the scrutiny of evidence; that it 

is admitted position that Khanan appeared on the same day before the revenue officials with 

regard to attestation of other mutations. Learned counsel has lastly argued that previous to 

the suit in hand a suit was filed by the petitioners-plaintiffs on 12-8-1997 which was later on 

dismissed as withdrawn on 8-10-1997, copy of statement of learned counsel for the plaintiffs 

as well as the order have been produced as Exh.D-12 and Exh.D-13. 

  

5. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely with their able assistance. 

  

6. It is a case whereby the predeceased son's daughters have challenged the gift by their 

paternal grandfather Khanan in favour of his two real sons. The mutation of gift was attested 

on 27-11-1963, whereas the suit in hand has been filed on 18-6-1998. I have noticed that 

when the previous suit was filed on 12-8-1997, which was subsequently withdrawn on 8-10-

1997 and Exh.P-9 shows that the donor died on 8-4-1972 and according to the plaintiffs 

their father was predeceased of his father, in this situation, it is not a case of inheritance and 

the plaintiffs are not party to the mutation, rather they are third party and it was their 

responsibility to prove that mutation is forged and fictitious one when the donor remained 

alive more than-nine years of the attestation of mutation and admittedly the donor never 

challenged the mutation in his life time. When the plaintiffs challenged this mutation of gift 
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through a suit which was filed on 12-8-1997 and subsequently it was withdrawn on 8-10-

1997, extension in limitation for filing the suit was to be pleaded in accordance with Order 

VII, Rule 6 of the C.P.C. 

  

7. It is not a case where the ladies have challenged the mutation of gift showing gift of 

property on their behalf. This is a mutation by their paternal grandfather in favour of his real 

sons and the donor remained alive after nine years of the attestation of mutation and he 

never challenged the mutation in his life time. The plaintiffs were required to produce the 

solid and convincing evidence to prove that mutation is fraudulent one but no such evidence 

has been produced. It is not a case of shifting the onus to prove valid attestation of mutation 

by the beneficiary just after the statement on oath made in the court in favour of pleadings 

by the plaintiffs. In this case initial burden of proof was upon the plaintiffs to prove their 

case pleaded by them but they failed to substantiate their pleadings through reliable 

evidence. Therefore, no question of shifting of onus to prove the mutation arises. The 

mutation has been admittedly incorporated in the subsequent Jamabandies and further that 

certified copy of mutation has been produced by the-plaintiffs themselves in their evidence 

as Exh.P-1. The order passed by the revenue officer while attesting the mutation shows that 

"Salim Khata" has been gifted to the donees, therefore, argument of learned counsel for the 

petitioners-plaintiffs that part of "joint Khata" was mutated through gift is factually 

incorrect. Even the copy of Jamabandi Exh.P-4 shows that "Salim Khata" measuring 560-

kanals was gifted, same is the position of Exh.P-6. When the plaintiffs filed previous suit in 

the year 1997, at least the bonus of extension in limitation can be given to a party one time 

and by withdrawal of previous suit even if the permission to file fresh suit was granted, the 

bonus of extension in limitation cannot be granted to the plaintiffs with the permission to file 

fresh suit. In this view, even if the permission was granted to file a fresh suit, limitation 

cannot be extended second time and bonus of extension in limitation cannot be granted to a 

party second time. The original limitation if claimed from the knowledge of filing of first 

suit, though it has not been pleaded in the second suit that they have previously filed any suit 

and any such permission was granted to them and even one of the plaintiffs when appeared 

in the witness box has denied the filing of said suit but it is proved that the previous suit was 

got filed by the plaintiffs through Ch. Manzoor Ahmad, Advocate and the present suit was 

also filed through the same learned counsel, as is visible from the stamp endorsed by the 

learned Senior Civil Judge at the time of filing of suit in hand as well as from Exh.D-12. In 

this view of the matter, learned counsel for the petitioners-plaintiffs has not been able to 

show any misreading or non-reading of evidence in the findings recorded by the learned first 

appellate court. Therefore, no case for interference by this Court while exercising 

jurisdiction under section 115 of the C.P.C. has been made out. I see no force in this civil 

revision, which is hereby dismissed with no order as to costs. 

ARK/M-150/L 
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2014 C L D 107 

[Lahore] 

Before Mehmood Maqbool Bajwa and Amin-ud-Din Khan, JJ 

Messrs AIMS CORPORATION (PVT.) Ltd. and others---Appellants 

Versus 

HABIB BANK LIMITED---Respondent 
  

R.F.A. No.55 of 2008, heard on 13th September, 2013. 

 Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----S. 22---Civil Procedure Code (V of 1908), O.I, R.10 & O.XLI, R. 20--- Appeal--- 

Non-impleading of necessary parties---Oversight, plea of---Suit was decreed in favour of 

bank and appellants while assailing appeal before High Court failed to implead all 

defendants in appeal---Plea raised by appellants was that failure to implead necessary 

party in appeal was due to oversight---Validity---Appellants failed to give any plausible 

explanation for non-impleading necessary parties and application for the purpose was 

filed after a delay of about five years without application for condonation of delay---

Decree was not divisible and was passed jointly and severally against all defendants---

Appeal was filed against decree, by some of the defendants, not impleading other 

defendants as party as appellants/respondents in appeal---High Court declined to allow 

appellants to implead remaining defendants as party---Application was dismissed in 

circumstances. 

Chan Zeb and 9 others v. Gul Zaman and 5 others 1998 CLC 1857; Shoaib Ahmed Faridi 

v. United Bank Limited 2007 CLD 835 and Said Muhammad and others v. M. Sardar 

and others PLD 1989 SC 532 distinguished.  

Murad Begum (Mst.) and others v. Muhammad Rafiq and others PLD 1974 SC 322; Mst. 

Maqoob Begum and others v. Gullan and others PLD 1982 SC 46; Ghulam Muhammad 

and others v. Mehtab Beg and others 1983 SCMR 849 and Shoaib Ahmed Faridi v. 

United Bank Limited 2007 CLD 835 rel.  

Muhammad Manzoor ul Haq for Appellants.  

Muhammad Nazim Khan and Sardar Riaz Kareem for Respondent.  

Date of hearing: 13th September, 2013. 

 

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---This application under Order I, Rule 10 read with Order 

XLI, Rule 20 of the C.P.C. has been filed for permission to implead Muhammad Ashiq 

deceased through legal heirs and Mst. Asia Bibi, defendants, as respondents in the 

appeal. Reply has been filed by the respondent and the application has been contested. 

 2. Brief facts of the case are that the suit for recovery was filed in the Banking Court-I, 

Multan, by the respondent-bank against the appellants as well as Muhammad Ashiq and 

Mst. Asia Bibi. The suit was decreed vide judgment and decree dated 14-4-2008. 

Appellants preferred an appeal before this Court on 10-6-2008, which was admitted to 

regular hearing on 11-9-2008. 

 3. Learned counsel for the applicants submits that the persons named in the application 

are necessary party and due to over-sight could not be impleaded as party to the appeal 

and now can be permitted to be impleaded as party as respondents in the appeal and 

states that this Court has vast powers to allow the application. Relies on Chan Zeb and 9 
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others v. Gul Zaman and 5 others (1998 CLC 1857) and Said Muhammad and others v. 

M. Sardar and others (PLD 1989 SC 532) and prays for acceptance of the application. 

 4. On the other hand learned counsel representing the respondent has argued that the 

application cannot be allowed at this stage when the same has been filed after about five 

years of the filing of the appeal and further that even no application for condonation of 

delay has been filed. Further that the decree is not divisible, therefore, the application as 

well as appeal are also liable to be dismissed on this score. Relies upon Shoaib Ahmed 

Faridi v. United Bank Limited (2007 CLD 835) and further submits that the judgment, 

i.e. Said Muhammad and others v. M. Sardar and others (PLD 1989 SC 532) relied upon 

by the learned counsel for the appellants is not applicable to the facts of this case. 

 5. We have heard the learned counsel for the parties and gone through the judgments 

cited before us. As the decree is not divisible the party left out from the array of the 

appellants or respondent at the time of filing of the appeal can be impleaded with 

permission of the Court. The powers have been given to this Court under Order XLI, 

Rule 20 of the C.P.C. but it does not mean that in every case the courts should grant 

permission to implead a party which was left out at the time of filing of the appeal as 

appellant or respondent. It is not denied that the persons for impleading of whom this 

application has been filed they are necessary party to be impleaded as appellants or at 

least as respondents in the appeal as they were defendants in the suit. Further for grant of 

permission to implead as party there must be some plausible explanation. The only 

reason given in the application is that due to over sight they could not be impleaded in 

the appeal though it has been admitted that they are necessary party. This explanation of 

over sight is not a sufficient ground and further we have noticed that affidavit of one of 

the appellants was annexed with this application. There is no affidavit of the learned 

counsel who has filed this appeal. Admittedly, this application has been filed after about 

five years of the filing of appeal and without any application qua condonation of delay. 

The law cited by the learned counsel for the appellants is not applicable to the facts of 

this case, therefore, not helpful to the appellants. In this view of the matter, when no 

plausible explanation for non-impleading the necessary party has been given and further 

when application has been filed after the delay of about five years without application 

for condonation of delay, we find that as the decree is not divisible and the decree has 

been passed jointly and severally against all the defendants, appeal having been filed 

against the decree by some of the defendants by not impleading the other defendants as 

party as appellants or respondents in the appeal, therefore, the application cannot be 

granted at this stage, therefore, we dismiss the application while taking light from the 

judgments reported as Murad Begum (Mst.) and others v. Muhammad Rafiq and others 

(PLD 1974 SC 322), Mst. Maqoob Begum and others v. Gullan and others (PLD 1982 

SC 46), Ghulam Muhammad and others v. Mehtab Beg and others (1983 SCMR 849) 

and Shoaib Ahmed Faridi v. United Bank Limited (2007 CLD 835). 

 MAIN CASE 
 As the application filed under Order I, Rule 10 read with Order XLI, Rule 20 of the 

C.P.C. has been dismissed the appeal has also become incompetent on this score, 

therefore, we also dismiss the appeal. 

MH/A-126/L Appeal dismissed. 
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2014 C L D 411 

[Lahore] 

Before Amin-ud-Din Khan, J 

COCA COLA BEVERAGES PAKISTAN LIMITED through Director Supply---

Appellant 

Versus 

VITA PAKISTAN LIMITED through Chief Executive and another---Respondents 
  

F.A.O. No. 491 of 2010, decided on 12th November, 2012. 

 Arbitration Act (X of 1940)--- 
 ----S. 34---Arbitration agreement---Stay of proceedings---Pre-conditions---Suit for recovery 

of damages and compensation was pending before Trial Court and application filed by 

defendant for stay of proceedings was dismissed---Validity---Parties had not agreed to make 

Arbitration Act, 1940, applicable to them, therefore, S.34 of Arbitration Act, 1940, could not 

be pressed into service--- Another condition for pressing S.34 of Arbitration Act, 1940, was 

that proceedings of arbitration had been commenced but in the present case no such 

proceedings commenced---No steps having been taken before filing application under S.34 

of Arbitration Act, 1940, therefore, Trial Court did not commit any illegality while rejecting 

application under S.34 of Arbitration Act, 1940--- Appeal was dismissed in circumstances. 

  

Kh. Muhammad Aslam v. Ch. Aftab Ahmad and 4 others 1992 MLD 60; Muhammad Idris 

and others v. Tobarak Hossain PLD 1965 Dacca 260; The Province of the Punjab v. Messrs 

Irfan and Co. PLD 1956 (W.P.) Lah. 442; Rachappa Gurduadappa Bijapur v. Gurusiddappa 

Nuraniappa and others 1990 MLD 1383; Messrs Cosmopolitan Development Company v. 

Messrs So DI ME S.P.A and another 1987 MLD 2832 and Uzin Export Import Foreign 

Trade Co. v. Macdonald Layton and Co. Ltd. Karachi and another 1996 SCMR 690 ref.  

Usman Akram Sahi for Appellant.  

Syed Ijaz Ali Sabzwari for Respondents. 

  

ORDER 
AMIN-UD-DIN KHAN, J.---Through this appeal the appellant-defendant has challenged 

the order dated 3-7-2010 passed by the learned Civil Judge, Lahore, whereby an application 

under section 34 of the Arbitration Act, 1940 seeking stay of the proceeding in a suit for 

recovery of damages and compensation was dismissed. 

  

2. Learned counsel for both the parties have agreed that this appeal can be decided without 

the original record of the suit as the certified copies of complete record are available on the 

file of the appeal. Therefore, on their request the case is being heard. 

  

3. Learned counsel for the appellant argues that no steps were taken before filing of the 

application under section 34 of Arbitration Act 1940 for the stay of the proceedings, 

therefore, states that the application was rightly filed before any further steps in the 

proceedings of the suit. He while relying upon cases titled Kh. Muhammad Aslam v. Ch. 

Aftab Ahmad and 4 others (1992 MLD 60), Muhammad Idris and others v. Tobarak Hossain 

(PLD 1965 Dacca 260), The Province of the Punjab v. Messrs Irfan & Co. (PLD 1956 (W.P) 

Lahore 442) and Rachappa Gurduadappa Bijapur v. Gurusiddappa Nuraniappa and others 
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(1990 MLD 1383) argues that the order of dismissal of his application which is impugned in 

this appeal is against the law. The learned trial Court was bound to allow the application as 

there exists arbitration clause in the agreement between the parties, therefore, the learned 

trial court was bound to stay the proceedings of the suit and has prayed for the acceptance of 

appeal. 

  

4. On the other hand, learned counsel for the respondents-plaintiffs argues that the 

defendant-appellant was served for 9-4-2010 and the learned counsel appeared and filed 

memo of appearance and prayed for adjournment for filing written statement and power of 

attorney. On 14-4-2010 the power of attorney was filed and for filing of written statement 

and reply of application, the adjournment was prayed which was granted and the case was 

adjourned to 24-4-2010. Even on 24-4-2010 the application in hand was not filed nor the 

written statement was filed and adjournment was requested and the case was adjourned to 3-

5-2010 and then on 3-5-2010 written statement was not filed and last and final opportunity 

for filing the written statement and reply of application under Order XXXIX, Rules 1 and 2, 

C.P.C. was granted for 13-5-2010. Therefore on the said date i.e. 13-5-2010 an application 

for staying the proceedings under section 34 of the Arbitration Act, 1940 was filed, therefore 

states that steps in the proceedings of the case were taken before filing of the application, 

therefore, the application under section 34 of the Arbitration Act, 1940 in hand was not 

proceedable and the same was rightly dismissed. Learned counsel relying upon cases Messrs 

Cosmopolitan Development Company v. Messrs So DI ME S.P.A and another (1987 MLD 

2832), Muhammad Idris and others v. Tobaarka Hossain (PLD 1965 Dacca 260) and Kh. 

Muhammad Aslam v. Ch. Aftab Ahmad and 4 others (1992 MLD 60) and Uzin Export 

Import Foreign Trade Co. v. Macdonald Layton & Co. Ltd. Karachi and another (1996 

SCMR 690) argues that any contract ousting jurisdiction of Pakistan Courts is an invalid 

contract to the extent of ousting the jurisdiction and further in a suit for damages power to 

stay legal proceedings under section 34 of the Arbitration Act, 1940 was discretionary with 

the court and the court has exercised discretion vested to it under the law. Another objection 

was also raised by the learned counsel for the respondents-plaintiffs that a person who has 

given power of attorney to appoint the learned counsel was not having power to appoint 

another person to appear and defend the suit. States that delegatee cannot further delegate 

the powers. 

  

5. I have heard the arguments of the learned counsel for the parties at length and perused the 

record with their able assistance. 

  

6. The question whether a person who has given power of attorney to appoint the learned 

counsel was having power to appoint another person to appear and defend the suit in 

accordance with law, as sufficient material is not available on the file, therefore, I do not 

comment upon and that question may be seen by the learned trial Court. 

  

7. There are two questions for determination before this Court whether any steps have been 

taken in proceedings before filing of the application under section 34 of the Arbitration Act 

and further whether on the basis of arbitration clause in the contract the trial Court was 

bound to stay the proceedings of the suit. For ready reference arbitration clause of the 

contract is re-produced as below:-- 
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 "All disputes arising out of or in connection with this contract shall be referred to arbitration 

before the Refined Sugar Association of London for settlement in accordance with the rules 

relating to arbitration. Such arbitration shall be conducted in accordance with English Law. 

This contract shall be governed by and construed in accordance with English Law." 

  

8. Admittedly this arbitration is not to be governed by the Arbitration Act, 1940 and it has 

been referred in arbitration through Refined Sugar Association of London and such 

arbitration to be conducted in accordance with English Law. Therefore, when the parties 

have not agreed to resolve their disputes through Arbitration Act, 1940, how the appellant-

defendant, then press section 34 of the Act. Further in the light of the above referred 

citations the discretion lies with the court, even in case of filing of application under section 

34 of the Arbitration Act, 1940, if applicable in the suit. In this case, I find that as 

Arbitration Act, 1940 has not been made applicable therefore; section 34 of the Arbitration 

Act cannot be pressed into service. Another condition for pressing section 34 of the 

Arbitration Act 1940 is that the proceedings of arbitration have been commenced, in this 

case yet no arbitration proceedings have commenced. Further as the proceedings of the suit 

indicate that steps were taken before filing the application under section 34 of the 

Arbitration Act, 1940, therefore, in these circumstances the learned trial Court has 

committed no illegality while rejecting the application under section 34 of the Arbitration 

Act. 

 In the light of what has been discussed above, I see no force in this appeal and the same is 

dismissed with no order as to costs. 

MH/C-4/L Appeal dismissed. 

 

2014 C L D 726 

[Lahore] 

Before Amin-ud-Din Khan and Abid Aziz Sheikh, JJ 

STATE LIFE INSURANCE CORPORATION OF PAKISTAN through Chairman 

and another---Appellants 

Versus 

Haji BASHARAT ULLAH---Respondent 
  

R.F.A. No.166 of 2009, heard on 24th October, 2013. 

 Insurance Ordinance (XXXIX of 2000)---  
----S. 118---Suit for recovery of insurance proceeds and liquidated damages---Refusal of 

Insurance Company to accept such claim of husband of deceased lady (her nominee) on 

ground that she was suffering from lungs disease, which fact was concealed---Proof---

Insurance Company has not denied that before entering into insurance contract, deceased 

was thoroughly medically examined by its Medical Officer---Deceased had died during 

subsistence of insurance policy---Insurance Company had neither produced Proposal Form 

containing information provided by deceased nor produced the Medical Officer as witness---

Insurance Company had not produced in evidence record of medical treatment of deceased--

-Suit was decreed in circumstances. 

Ali Akbar Qureshi for Appellants.  

Liaqat Ali Butt for Respondent.  

Date of hearing: 24th October, 2013. 
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 JUDGMENT 
AMIN-UD-DIN KHAN, J.---This appeal has been filed under section 124(2) of Insurance 

Ordinance (XXXIX of 2000) against the judgment/order dated 4-3-2009 passed by Rana 

Muhammad Yousaf, learned Additional District and Sessions Judge, Lahore with the powers 

of Insurance Tribunal under the Insurance Ordinance (XXXIX of 2000). 

  

2. Respondent filed an application for recovery of policy proceeds under Policy No. 

507875653-9 of (Late) Mst. Nazir Begum along with liquidated damages under section 118 

of the Insurance Ordinance (XXXIX of 2000). 

  

3. Petition was filed on 23-1-2007 by the respondent being nominee of the insured deceased 

lady. Respondents-appellants were summoned. Written reply was filed. The learned 

Tribunal framed issues on 23-7-2007, invited the parties to produce their evidence. Both the 

parties produced their respective evidence. Vide judgment dated 4-3-2009 petition was 

accepted. Hence, this appeal. 

  

4. Learned counsel for the appellants argues that before getting insurance policy the 

deceased lady was suffering from lungs disease which was concealed and when her claim 

was filed, the matter was thoroughly inquired by the appellants, therefore, vide refusal letter 

dated 13-11-2006 the claim was rightly refused. States that during pendency of the petition 

after close of evidence of the parties, appellants moved an application for summoning the 

record of the various hospitals where the deceased lady remained under treatment and also 

permission was sought for summoning the witnesses to prove the record. States that the 

learned trial court has wrongly refused the application and photocopies of the various 

prescriptions regarding treatment of deceased lady were produced and marked by the 

learned trial court but the same were not considered at the time of final decision of the lis by 

the learned trial court. Argues that court was bound to summon the record to arrive at a just 

and proper conclusion and that the court fell in error while refusing the application for 

summoning of the record. 

  

5. On the other hand, learned counsel for the respondent supports the findings recorded by 

the learned trial court and further states that the proposal form which contains the 

undertaking and data of the deceased lady, has not been produced in the evidence, therefore, 

the allegation that wrong information was produced, is not proved; that the deceased was a 

"Pardah Nasheen" lady; that the appellants were bound to produce the medical record along 

with the reply in accordance with Order XIII, Rule 1 of the C.P.C. and even list of witnesses 

was not filed which is also violation of Order XVI, Rule 1 of the C.P.C. Further that when 

the claim was refused vide letter dated 13-11-2006 and allegedly a thorough inquiry was 

conducted, no inquiry or record on the basis of which the refusal letter was issued, has been 

produced and states that the photocopies have rightly been kept out of consideration by the 

learned trial court. Further argues that there is absolutely no case by the appellants, same be 

dismissed. While relying upon "State Life Insurance Corporation of Pakistan and another v. 

Javaid Iqbal" (2011 SCMR 1013) states that when the proposal form was not presented, no 

case of the additional evidence was made out. 

  

6. We have heard learned counsel for the parties and have gone through the record. 
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 7. It is not denied by the learned counsel for the appellants that before entering into 

insurance contract, insured person is thoroughly medically examined by the prescribed 

Medical Officer of the Insurance Company. It is also not denied that the insured person died 

during the subsistence of the insurance policy and the claim was lodged by the nominee of 

the insured person. The basic document was proposal form which contained all the 

information provided by the insured person and also signed by the said person which has not 

been produced in the court nor the Medical Officer who medically examined the insured 

person has been produced as a witness. Further when the order of refusal of insurance claim 

was passed on 13-11-2006 allegedly on the basis of thorough inquiry, in this eventuality, 

there should have been complete record of medical treatment, if any, of the insured person 

before entering into the insurance contract with regard to the disease by which she breathed 

her last but no such record has been produced. General application for summoning of record 

at the time when the parties have already exhausted their right to produce the same was 

rightly dismissed by the learned trial Court. In view of the above, we have no reason to 

disagree with the findings recorded by the learned Insurance Tribunal. No case for 

interference by this Court while exercising appellate jurisdiction has been made out. 

Resultantly, this appeal having no force stands dismissed with costs. 

SAK/S-101/L        Appeal dismissed. 

 

2014 C L D 1122 

[Lahore] 

Before Amin-ud-Din Khan and Abid Aziz Sheikh, JJ 

JUBILEE LIFE INSURANCE COMPANY through Manager---Appellant 

Versus 

ADDITIONAL DISTRICT AND SESSION JUDGE and another---Respondents 
  

Insurance Appeal No.278 of 2013, heard on 12th November, 2013. 

 Insurance Ordinance (XXXIX of 2000)--- 
 ----S. 118---Suit for recovery of insurance proceeds with accrued bonus under insurance 

policy and liquidated damages---Refusal of Insurance Company to accept such claim on 

ground that insured being a serving Police Inspector, who died due to heart attack just after 

payment of two premiums, had not provided correct information about his health---Proof---

Insurance Company had not proved giving of wrong information by insured about his health 

in Proposal Form---Doctor examined by Insurance Company had denied validity of medical 

certificate issued by him regarding health of insured---Insurance Company at its option had 

not got medically examined insured before entering into contract of life insurance policy---

Insurance Company had not examined person having conducted inquiry after submission of 

claim by plaintiff---Insurance Company would have to suffer, if having foregone any 

formality regarding medical examination of insured person before entering into life 

insurance policy---Suit was decreed in circumstances. 

Malik Muhammad Faisal and another v. State Life Insurance Corporation through Chairman 

and 2 others 2008 SCMR 456 ref.  

Qaim Ali Memon and Ch. Javed Iqbal for Appellant.  

Liaqat Ali Butt for Respondent No.2.  

Date of hearing: 12th November, 2013. 
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JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this appeal appellant has challenged the judgment 

passed by learned Additional District Judge-I/Insurance Tribunal Punjab, Lahore dated 7-2-

2013 whereby claim of insurance filed by the respondent widow of the insured person 

Muhammad Ramzan Bhatti was accepted and appellant was directed to pay the policy 

proceeds amounting Rs.5,00,000 with accrued bonus under the policy along with liquidated 

damages as provided under section 118(2) of Insurance Ordinance, 2000 from the date of 

repudiation order i.e. 21-5-2012 at monthly rests @ 5% higher than the prevailing base rate 

till its realization. 

  

2. Learned counsel for the appellant argues that two instalments amounting to Rs.6,000, i.e. 

Rs.3,000 each was deposited by the insured person, who was a serving police Inspector and 

policy was given to him on 15-1-2012 whereas he died on 3-3-2012 due to heart attack. 

Argues that insured person did not provide correct information about his health as he was a 

cardiac patient, therefore, argues that the Insurance Company/appellant has rightly refused 

the claim under the policy and the order impugned passed by the learned Insurance Tribunal 

is not sustainable under the law. He has relied upon "Malik Muhammad Faisal and another 

v. State Life Insurance Corporation through Chairman and 2 others" (2008 SCMR 456). 

  

3. On the other hand, learned counsel representing the respondent widow of the policy 

holder supports the findings recorded by the learned Tribunal. Argues that no case for 

interference has been made out as on the basis of evidence claim has been rightly accepted 

by the learned Tribunal; that the best evidence which could have been produced by the 

appellant has been withheld, therefore, under Article 129(g) of the Qanun-e-Shahadat Order, 

1984 it will be presumed that the same was against the appellant. 

  

4. We have heard learned counsel for the parties at full length and have gone through the 

record of the case with their able assistance. 

  

5. We have noticed that the learned Tribunal has discussed in detail every bit of evidence 

produced before it and came to the conclusion that the Insurance Company failed to prove 

that wrong information was given to the Insurance Company by the insured person. We have 

gone through the case-law cited by learned counsel for the appellant, same is not applicable 

to the facts of this case, therefore, the appellant cannot take the benefit of the same. As the 

insured person was a serving police Inspector of the Punjab Police, therefore, at the option 

of the appellant he was not got medically examined before entering into contract of the Life 

Insurance Policy and further the appellant company has not produced the person who 

conducted the inquiry after submission of claim under the policy and it has also not been 

proved that in the proposal form there were some wrong informations given by the insured 

person. The statement of the Doctor got recorded by the appellant is also not helpful for the 

appellant. During cross-examination the Doctor has negated the validity of the certificates 

issued by him. In this view of the matter, no case for interference by this Court has been 

made out, therefore, we see no force in this appeal, same stands dismissed. 

  

6. Before parting with this judgment, we note that commonly at the time of entering into the 

contract of any insurance policy the Insurance Companies in order to get the business forego 
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their own formalities and at the time of claim under the policy all the technicalities as well 

as other objections are raised by the Insurance Company which practice is not appreciable 

and if any formality with regard to medical examination of the insured person before 

entering into the policy was foregone by the company now it is the company who has to 

suffer. 

SAK/J-23/L         Appeal dismissed. 

 

2014 M L D 102 

[Lahore] 

Before Amin-ud-Din Khan, J 

ASAD NAEEM---Petitioner 

Versus 

The STATE and another---Respondents  
 

Criminal Miscellaneous No.4153-B of 2013, decided on 15th May, 2013. 

 Criminal Procedure Code (V of 1898)--- 
----S.497(2)---Penal Code (XLV of 1860), Ss.302, 324, 452, 109 & 34---Qatl-e-amd, 

attempt to commit qatl-e-amd, house-trespass, abetment, common intention---Bail, grant of--

-Further inquiry---Accused was not nominated in the F.I.R., either by the complainant or 

after her death by her son---Son of deceased complainant in his statement recorded under 

S.161, Cr.P.C. had admitted that he was not an eye-witness, and he also had not ascribed any 

role to accused---Sole witness of the F.I.R., who was also injured, had supported the 

contents of the F.I.R. in which accused nowhere figured---Only evidence against accused 

was his confessional statement recorded by the Investigating Officer---Motive was also not 

attributed to accused---Co-accused had been allowed post arrest bail by High Court---Case 

of accused, in circumstances, required further probe, falling under S.497(2), Cr.P.C.---

Accused who was detained in the lock-up since 30-10-2012, was no more required by the 

Police for further investigation, was entitled to concession of post-arrest bail---No direct 

evidence being available on record against accused to connect him with the commission of 

alleged offence, his bail petition was allowed and he was directed to be released on bail in 

circumstances. 

Muhammad Amjad Ghori and another v. The State 1977 PCr.LJ 490; Allah Bakhsh v. The 

State 2007 PCr.LJ 1755 and Bashir alias Taddy v. The State 1989 PCr.LJ 951 ref.  

Mian Pervaiz Hussain for Petitioner.  

Muhammad Ishaque, Deputy Prosecutor General.  

Sardar Khurram Latif Khan Khosa for the Complainant.  

Akbar, Sub-Inspector. 

  

ORDER  
AMIN-UD-DIN KHAN, J.---Petitioner Asad Naeem has moved this petition for grant of 

post arrest bail in case F.I.R. No. 816 of 2012 dated 23-9-2012 registered under sections 

302, 324, 452, 109 and 34, P.P.C. at Police Station City-B/Division District Sheikhupura. 

  

2. Initially the F.I.R. was registered under sections 324, 452, 34 P.P.C., however, on the 

death of injured lady Mst. Ghazala Tufail, who was also complainant of the F.I.R., sections 

302 and 109 P.P.C. were added by the police. 
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 3. Precisely, the allegation against the petitioner is that on 23-9-2012 at about 11-15 a.m. 

his co-accused, at his behest, fired at the complainant Mst. Ghazala Tufail, which hit her on 

the belly, who subsequently died on 26-9-2012. 

  

4. Learned counsel for the petitioner contends that allegations against the petitioner are false, 

he has not committed any offence. Learned counsel while referring the order dated 11-2-

2013 passed by this Court in Criminal Miscellaneous No. 679-B of 2013 whereby co-

accused of the petitioner namely Muhammad Zubair was granted post arrest bail, argues that 

most of the points involved in this case have been settled in the said order, though states that 

the said accused has been declared innocent whereas petitioner has not been declared so. 

States that there is no direct evidence against the petitioner to connect him with the 

commission of the alleged offence; that in his statement recorded on 14-10-2012 Syed 

Ihtisham-ul-Haq son of the deceased complainant lady, nominated the petitioner whereas in 

the application moved by him before the DPO though petitioner's name was mentioned at 

Sr.No.8 in the application but no role was assigned to him. Further that on the basis of 

statement of his co-accused, petitioner cannot be roped in the case; that after registration of 

the instant case on the same day i.e. on 23-9-2012 Intizar Hussain, who is injured and the 

sole witness of the F.I.R., appeared before the I.O. and supported the contents of the F.I.R. 

i.e. not nominating the petitioner, that the alleged confession recorded by the police also 

cannot be used against the petitioner at this stage, which is otherwise in contradiction with 

Article 39 of the Qanun-e-Shahadat, Order, 1984, thus has no value at all; that the alleged 

witnesses namely Ghulam Abbas and Ahmad Hassan got recorded their statements under 

section 161 of Cr.P.C. after one month of the occurrence and which were even recorded 

after 9 days of recording of statement of son of the deceased complainant lady; that even the 

statements of both these witnesses i.e. Ghulam Abbas and Ahmad Hassan are in 

contradiction with the statement of Syed Ehtisham-ul-Haq; that motive does not connect the 

petitioner with the occurrence; that case of the petitioner is at par with that of his co-accused 

Muhammad Zubair rather on better footing; that Sheikh Muhammad Waseem co-accused 

who was nominated in the F.I.R. by the mouth of the deceased was granted post arrest bail 

by the learned ASJ vide order dated 27-2-2013 against whom different F.I.Rs. were lodged 

by the deceased herself and some dispute regarding property was also pending; that charge 

has not been framed so far; that trial has not been commenced; that nothing has been 

recovered from the possession of the petitioner during the course of investigation; that 

petitioner is previously non-convict in any case. States that in the above circumstances case 

of the petitioner falls within the ambit of section 497(2) of Cr.P.C. being one of further 

inquiry, therefore, he is entitled to the concession of bail. While relying upon "Muhammad 

Amjad Ghori and another v. The State" (1977 PCr.LJ 490), "Allah Bakhsh v. The State" 

(2007 PCr.LJ 1755) and "Bashir alias Taddy v. The State" (1989 PCr.LJ 951) prays that this 

petition be allowed and petitioner be released on post arrest bail. 

  

5. On the other hand, learned D.P.G. assisted by learned counsel for the complainant has 

vehemently opposed this petition on the ground that witnesses have specifically nominated 

the petitioner with specific role; that there is motive against the petitioner. Learned counsel 

for the complainant as well as D.P.G. has admitted that no recovery has been effected from 

the petitioner except Rs.4000; that case of the petitioner is distinguishable from his co-

accused as they were declared innocent while petitioner has been declared guilty. Learned 
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counsel for the complainant states that 17-5-2013 is fixed for framing of charge, therefore, 

when occurrence is not being denied, it is not a stage for grant of bail rather a direction be 

given to the learned trial court to complete the trial within a specific period. 

  

6. I have considered the arguments advanced by learned counsel for the parties and have 

gone through the record with their able assistance. 

 7. Admittedly, petitioner is not nominated in the F.I.R. The circumstances of this case are 

very peculiar as the complainant who got registered the F.I.R. on 23-9-2012 and 

subsequently died on 26-9-2012 but till her death she has riot specifically nominated the 

petitioner with the commission of the alleged occurrence. Even her son Syed Ehtisham-ul-

Haq moved application before the DPO and got recorded his statement under section 161, 

Cr.P.C. on 14-10-2012 who admittedly is not an eye-witness, has also not ascribed any role 

whatsoever to the petitioner in his application. I have noticed that the sole witness of the 

F.I.R., who is also injured, has supported the contents of the F.I.R. in which petitioner 

figures nowhere. The only evidence against the petitioner is his confessional statement 

recorded by the I.O., then confession of two co-accused namely Talib Hussain and Arslan, 

which cannot be used against the petitioner at this stage. Motive is also not attributed to the 

petitioner. Petitioner's co-accused Muhammad Zubair has also been allowed post arrest bail 

by this Court. In these circumstances, case of the petitioner requires further probe falling 

under section 497(2) Cr.P.C. Petitioner, who is detained in the lock up since 30-10-2012 and 

no more required by the police for further investigation purposes, is entitled for concession 

of post arrest bail. Resultantly, when there is no direct evidence against the petitioner to 

connect him with the commission of alleged offence, this petition is allowed. Petitioner is 

directed to be released on bail subject to his furnishing bail bonds in the sum of Rs.1,00,000 

(Rupees one hundred thousand only) with two sureties each in the like amount to the 

satisfaction of learned trial Court. 

HBT/A-133/L         Bail granted. 

 

2014 M L D 109 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD ASHRAF---Petitioner 

Versus 

KASHIF IQBAL through Mst. Fakhar-un-Nisa and another---Respondents 
  

Civil Revision No.633 of 2009, decided on 3rd September, 2013. 

 (a) Civil Procedure Code (V of 1908)---  
----S. 12 (2) & O.XXIII, R.3---Specific Relief Act (I of 1877), S. 42---Suit for declaration---

Compromise decree---Application under S.12(2), C.P.C. for setting aside compromise 

decree was filed which was dismissed concurrently---Validity---Applicant had no locus 

standi to file application under S.12(2), C.P.C. when a decree had been passed against a 

person who was alive and had not challenged the same in any proceedings before any 

forum---Revision was dismissed. 

 (b) Civil Procedure Code (V of 1908)---  
----Ss. 12(2) & 115---Decision on application under S.12(2), C.P.C.---Revision---

Competency---Revision could be filed against the decision of application under S.12(2), 
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C.P.C. by the Trial Court---If First Appellate Court had entertained and decided the matter 

as an appeal then same could be treated as decision of the revision which was competent but 

second revision was not competent after the revision---High Court, however, converted 

revision into constitutional petition accordingly and dismissed. 

 Syed Zil-e-Hasnain Kazmi for Petitioner. 

  

ORDER 
 AMIN-UD-DIN KHAN, J.---Through this civil revision petitioner has challenged the 

judgment/order dated 19-9-2009 passed by learned lower appellate court whereby appeal 

filed by the petitioner was dismissed and the judgment/order dated 21-11-2005 passed by 

learned Civil Judge, Chakwal whereby application under section 12(2) of C.P.C. filed by the 

petitioner was dismissed. 

 2. The first question posed to learned counsel that how this civil revision is competent when 

against the order of dismissal of application under section 12(2) of C.P.C. no appeal was 

provided but a revision could have been filed, learned counsel states that as the appeal was 

filed and the same was decided on merits by the learned lower appellate court, therefore, he 

has filed this civil petition, which is competent. 

 I am afraid, this answer is not tenable under the law as the appeal was not provided against 

the decision of application under section 12(2) of C.P.C. by the learned trial court. At the 

most revision could have been filed and even if the learned first appellate court has 

entertained and decided the appeal as an appeal, same can be treated as decision of the 

revision which was competent, therefore, after the revision, second revision is not 

competent. As the matter is pending before this Court since 2009, therefore, this Court can 

convert the revision into a constitutional petition under Article 199 of the Constitution of 

Islamic Republic of Pakistan, 1973 and decide the same as such if any question of law is 

raised, therefore, I am going to see the merits of the case also without formal converting it 

into a constitutional petition. 

 3. According to brief facts respondent No. 1, who was minor at that time, filed a suit for 

declaration on 22-5-1999, against respondent No. 2, who is his real grandfather and a 

contesting written statement was filed but record shows that subsequently a written 

compromise was submitted on 6-6-2002 and on the basis of written compromise the learned 

trial court decreed the suit on 6-6-2002. Petitioner feeling himself aggrieved by the 

judgment and decree filed an application under section 12(2) of C.P.C. on 19-6-2002 on the 

ground that previously before the High Court in a criminal proceeding a compromise was 

filed by the owner i.e. defendant of the suit, who is father of the applicant, that he will 

transfer his owned property in equal shares among all the legal heirs. Replies to the 

application under section 12(2) of the C.P.C. were filed by the plaintiff as well as defendant 

of the suit, though the defendant has supported the applicant of application under section 

12(2) of C.P.C. but the question is whether the petitioner-applicant is having locus-standi to 

file an application under section 12(2) of C.P.C. when the defendant of the suit, who is his 

father, is alive and has not filed any such application. Learned trial court after recording 

evidence of the parties dismissed the application with cost of Rs.10,000 and as noted above 

the appeal was preferred which was also dismissed by the learned first appellate court. In the 

above circumstances, applicant/ petitioner was having no locus-standi to file application 

under section 12(2) of C.P.C. when a decree has been passed against a person who is alive 

and has not challenged the decree in any proceedings before any forum. In this view of the 
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matter, in the above circumstances, this revision petition is not competent and even on the 

touchstone of Article 199 of the Constitution of Islamic Republic of Pakistan, 1973 the 

matter has been seen, no case is made out, therefore, this petition stands dismissed. 

AG/M-239/L         Petition dismissed. 

 

2014 M L D 268 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL KHALIQ---Appellant 

Versus 

IMTIAZ AHMAD and others---Respondents 
  

R.S.A. No.84 of 2005, heard on 16th January, 2013. 

 (a) Specific Relief Act (I of 1877)---  
----S. 12---Qanun-e-Shahadat (10 of 1984), Arts. 72 & 78---Suit for specific performance of 

agreement to sell---Document, proof of---Scribe of stamp paper (an Advocate) filed suit on 

behalf of the plaintiff---Scribe appeared as witness of plaintiff---Plaintiff was to prove valid 

execution of agreement to sell---Agreement to sell was not signed by the plaintiff---

Agreement could not be termed as valid agreement to sell---Plaintiff, in circumstances, had 

not proved the valid execution of agreement to sell and entering into agreement to sell. [pp. 

270, 271] A, B & C  

Mst. Gulshan Hamid v. Kh. Abdul Rehman and others 2010 SCMR 334 rel. 

  

(b) Civil Procedure Code (V of 1908)---  
----S. 100---Second appeal---Scope---Appellant was bound to show that the decision of first 

appellate court was contrary to law or first appellate court had failed to determine some 

material issue of law or usage having the force of law or there was some substantial error or 

defect in the procedure provided by the C.P.C. by the first appellate court---No defect had 

been found by the High Court, no case for interference while exercising jurisdiction under S. 

100 of C.P.C. was made out.  

Rana Nasrullah Khan for Appellant.  

Ch. Nusrat Javed Bajwah for Respondents.  

Date of hearing: 16th January, 2013. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this appeal, appellant-plaintiff has challenged the 

judgment and decree dated 15-2-2005 passed by learned Addl: District Judge, Daska, 

whereby the appeal filed by the respondents-defendants was accepted, in result of which, 

judgment and decree dated 22-2-1995 passed by learned Civil Judge 1st Class, Daska 

decreeing the suit of the appellant-plaintiff, were set aside. 

  

2. The facts, in brief, as leading to this appeal are that the appellant-plaintiff on 29-11-1993 

filed a suit for specific performance on the basis of an agreement to sell dated 20-4-1993 

against the defendants-respondents. The written statement was filed and suit was contested 

on the ground that suit has been filed on the basis of forged and fictitious agreement to sell, 

when the defendants never entered into an agreement to sell with regard to the suit property. 
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They stated that the market value of suit property at the time of agreement was rupees one 

crore, whereas in the agreement the value has been shown as rupees six lac. From the 

divergent pleadings of parties, issues were framed and both the parties were invited to 

produce their respective evidence. Both the parties adduced their oral as well as 

documentary evidence. After the close of trial, vide judgment and decree dated 22-2-1995 

learned trial court decreed the suit. Feeling aggrieved thereby, an appeal was filed by the 

respondents-defendants before learned first appellate court, which was accepted vide 

judgment and decree dated 15-2-2005 and judgment and decree passed by learned trial court 

decreeing the suit were set aside. Hence, this second appeal. 

  

3. Learned counsel for the appellant-plaintiff states that agreement to sell was proved by the 

plaintiff, as he himself appeared as P.W.1, one of the marginal witnesses was produced as 

P.W.2, who is Khadim Hussain and scribe of agreement was produced as P.W.3, who has 

also stated with regard to the transaction, therefore he can be evaluated as a marginal 

witness. Further states that when the defendants have alleged fraud, therefore they were 

bound to plead and proved the fraud with full particulars. 

  

4. On the other hand, learned counsel for the respondents-defendants states that the land 

situates in Daska and its value was more than rupees one crore at the time of alleged 

agreement and stamp paper was purchased from Shakar-Garh and allegedly it was written in 

Sialkot. Further states that even the plaintiff has not produced stamp vendor and alleged 

agreement is not signed by the plaintiff himself, therefore it is not an agreement in the eye of 

law; that the judgment and decree passed by learned first appellate court are in accordance 

with law. Further argues that the junior of stamp vendor categorically stated that in the 

Register at Sr.No.5313 it is mentioned that the stamp paper was sold to Fayyaz Ahmad for 

'Iqrar-Nama' in favour of Abdul Salam Malik. Learned counsel states that this paper was 

purchased for the purpose of Bus and it was endorsed at the backside of paper, which has 

been noted by learned first appellate court and the same contention of respondents-

defendants has been admitted by learned first appellate court, which is in accordance with 

the evidence available on the file. 

  

5. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely as well as the findings of two courts below, with their able assistance. 

  

6. The astonishing facts are that the land situates in Daska. The stamp paper was purchased 

from Shakar-Garh, which was allegedly written at Sialkot. The Scribe of stamp paper Ch. 

Qamar Elahi Advocate filed this suit on behalf of plaintiff. He also appeared as P.W.3 as 

witness of plaintiff. I have been told that said learned counsel is not in this world, therefore I 

refrain myself from further making any comment except the character of said counsel is not 

only a professional misconduct but also shameful, which is also a substance in favour of 

respondents-defendants to hold that the writing and all the proceedings are fraudulent. Under 

the law it is the mandatory duty of plaintiff to prove valid execution of agreement to sell. 

There is no cavil to the rule that if the Scribe certifies the transaction of document, then his 

statement can be evaluated as of a marginal witness but in this case when the story of fraud 

revolves around the said Scribe and plaintiff, therefore his statement cannot be read in 

favour of plaintiff without any reservation. The impugned document Exh.P-1 is not signed 
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by the plaintiff. In this context, light can be taken from the judgment of august Supreme 

Court of Pakistan reported as "2010 SCMR 334 (Mst. Gulshan Hamid v. Kh. Abdul Rehman 

and others)". This agreement cannot be termed as an agreement in the eye of law, as for 

valid execution of agreement there must be offer, acceptance and part performance. When 

confronted to learned counsel for the appellant that whether the defendants were entitled to 

press the alleged agreement through the court when it was not signed by the plaintiff 

himself. The answer is certainly in negative. In these circumstances, in my view it cannot be 

termed as an agreement. The contention of learned counsel for the appellant that as the fraud 

was pleaded, therefore the defendants were bound to specifically plead and prove the same 

through evidence. No doubt, the principles are that when the fraud is alleged, the party 

alleging the same is bound to plead and prove the same but it was a suit for specific 

performance. The basic burden of proof was upon the plaintiff-appellant to prove the valid 

execution of agreement to sell, as upon his success the burden would have certainly shifted 

upon the defendants to prove their contentions, then their pleadings and the evidence would 

have been scrutinized and the defect if any could have been taken into consideration. The 

defendants have not admitted this document. If it would have been the case of defendants 

that they admitted the document but it has been got signed by them by practicing fraud, then 

certainly the contention raised by learned counsel for the appellant that the pleadings of 

fraud with specific details and specific evidence with full details was required. This is not a 

case where non pleading fraud specifically is fatal for the defendants because in this case I 

have observed that the plaintiff-appellant has not proved the valid execution of agreement to 

sell and entering into the agreement by the parties prior to incorporating the same in the 

document. This is second appeal. For invoking the jurisdiction of this court through second 

appeal, the appellant is bound to show that the decision of learned first appellate court is 

contrary to law or learned first appellate court failed to determine some material issue of law 

or usage having the force of law or there is some substantial error or defect in the procedure 

provided by the C.P.C. by the learned first appellate court. No such defect has even been 

argued before this court. In these circumstances, no case for interference by this court while 

exercising jurisdiction under section 100 of the C.P.C. has been made out by the appellant. 

  

7. In view of above discussion, this appeal having no force is dismissed, leaving the parties 

to bear their own costs. 

AG/A-36/L         Appeal dismissed. 

 

2014 M L D 555 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL HAFEEZ---Petitioner 

Versus 

SHAUKAT ALI and others---Respondents 
  

Civil Revision No.513 of 2010, decided on 8th November, 2013. 

 (a) Specific Relief Act (I of 1877)---  
----S.8---Civil Procedure Code (V of 1908), S.115---Suit for possession of immovable 

property on the basis of agreement---Scope---Revision---Requirements---Contention of 

plaintiff was that suit property was given to the defendants for the time being---Suit was 
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dismissed concurrently---Validity---Suit for possession under S.8 of Specific Relief Act, 

1877 should be filed on the basis of ownership---Plaintiff had claimed possession on the 

basis of "Iqrar Nama" but copy of the same had not been produced---Plaintiff was bound to 

produce certified copies of pleadings, evidence oral as well as documentary and if he was 

unable to comply with the mandatory provision of S.115, C.P.C. with regard to production 

of certified copies of documents with the revision, the same could be dismissed on such 

score only or at least such document would be presumed against him---Both the courts 

below had scrutinized the evidence minutely---Plaintiff was bound to show some mis-

reading or non-reading of evidence or any jurisdictional defect to invoke jurisdiction under 

S.115, C.P.C. but such defect had not been pointed out---Defendants had been wrongly 

engaged in the litigation---Revision was dismissed with special cost of Rs.50,000. 

 (b) Civil Procedure Code (V of 1908)---  
----S.115---Revision, filing of---Requirements---Petitioner was bound to produce certified 

copies of pleadings, evidence oral as well as documentary and if he was unable to comply 

with the mandatory provision of S.115, C.P.C. with regard to production of certified copies 

of documents with the revision, the same could be dismissed on such score alone or at least 

such document would be presumed against him. 

Abdul Salam Awan for Petitioner.  

Malik Amjad Pervaiz for Respondent. 

Date of hearing: 8th November, 2013. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision petitioner has challenged the 

judgment and decree dated 6-11-2009 passed by learned Additional District Judge, Chiniot 

whereby appeal filed by the petitioner was dismissed and judgment and decree dated 13-1-

2009 whereby suit for possession filed by the plaintiff-petitioner was dismissed. 

  

2. Brief facts of the case are that plaintiff-petitioner on 11-5-2002 filed a suit for possession 

against respondents-defendants on the basis of an agreement dated 6-6-1975 allegedly by 

Muhammad Sadiq son of Qadir Bakhsh the predecessor of the defendants-respondents. It is 

stated in Para 2 of the plaint that as on the purchase of suit property a pre-emption suit was 

filed against the plaintiff, therefore, the suit property was given "( )" to said Muhammad 

Sadiq for defeating the suit for pre-emption. Written statement was filed. Suit was contested. 

Learned trial court framed the issues, invited the parties to produce their evidence. Both the 

parties produced their respective oral as well as documentary evidence. After closing the 

trial, vide judgment and decree dated 13-1-2009 learned trial court dismissed the suit. 

Appeal was preferred, which also met the same fate. Hence, this civil revision. 

  

3. Learned counsel for the petitioner argues that plaintiff-petitioner proved the agreement 

Exh.P.1, therefore, states that both the courts below fell in error while ignoring the valuable 

evidence produced by the plaintiff-petitioner and wrongly dismissed the suit as well as 

appeal. Further states that when property was given to the predecessor of the defendants by 

the plaintiff himself, therefore, suit cannot be termed to be time barred. Argues that plaintiff 

even proved that predecessor of the respondents purchased the property which was 1/2 marla 

in total which has been ignored by both the courts below and states that now the respondents 
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are in possession of the property more than 3 marlas, therefore, prays for setting aside the 

judgments and decrees passed by both the courts below and for decree of the suit. 

  

4. On the other hand, learned counsel for the respondents argues that the suit for possession 

has been filed on the basis of title, therefore, plaintiff was bound to show and plead the basis 

of his title on the suit property but there is no mention about the title of the plaintiff himself 

but on the basis of Iqrar Nama and challenging the validity of title document of Muhammad 

Sadiq the predecessor of the respondents, without showing title the suit has been filed which 

was not competent. Further states that Exh.D1/A the gift deed of suit property by said 

Muhammad Sadiq in favour of his grand children was written by Abdul Hafeez plaintiff 

himself as he is a deed writer; that there are concurrent findings recorded by the two courts 

below and this Court is not required to re-assess or re-evaluate the evidence produced by the 

parties. Learned counsel further referred the findings of the both the learned courts below 

where the evidence of the parties in the shape of documents as well as oral evidence has 

been discussed with minor details and the learned courts below came to the conclusion on 

the basis of admissions made by the witnesses and the plaintiff himself that suit is not 

competent. 

  

5. I have heard learned counsel for the parties and have gone through the record with their 

able assistance. 

  

6. The objection raised by the learned counsel for the respondents is valid one that when a 

suit is filed under section 8 of the Specific Relief Act, 1877, that suit for possession is filed 

on the basis of ownership of the plaintiff. In this case it seems that plaintiff is claiming the 

possession on the basis of some "Iqrar Nama" and further showing defect in the title 

documents of the predecessor of the defendants. Copies of these documents have not been 

produced. The reference of these documents is in the statement of DW-3 Muhammad Khalid 

and the same has not been produced. The petitioner of civil revision is bound under the law 

to produce certified copies of complete pleadings, evidence oral as well as documentary and 

if the petitioner is unable to comply with the mandatory provision of section 115 of the 

C.P.C. with regard to production of certified copies of documents with the revision, the 

revision petition can be dismissed on this score only or at least that document is presumed 

against the case of the plaintiff. Even it is not denied that the said "Hibba Nama" was about 

the suit property. It is also not denied that the scribe of the said document was not the 

plaintiff-petitioner Abdul Hafeez. Learned counsel for the petitioner has advanced the 

arguments that as the parties come to Deed Writer and get the deeds written from the Deed 

Writer, Deed Writer is not bound by the recitals of the deed. I am afraid that if anyone 

comes to a Deed Writer and ask him to write a deed about the property of the Deed Writer 

and he without any objection writes the same, how it is logical and believable. Both the 

courts below have minutely scrutinized the evidence, even the learned first appellate court 

has given findings while referring the portion of the statements of the plaintiff-petitioner 

himself and his witnesses wherein it is clear that plaintiff has admitted at the time of his 

alleged purchase of property that Muhammad Sadiq was in possession of the said property 

and further that Muhammad Sadiq refused to write Stamp Paper in his favour, therefore, 

writing was made on the plain paper and it is in the writing of the plaintiff himself. In this 

view of the matter, I am unable to disagree with the findings recorded by both the courts 
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below by preponderance of evidence produced by the parties on the file as well as some 

admissions made by the plaintiff himself. Furthermore, I am of the view that as ordinarily in 

the PTDs there are specifications of the property and no measurement of the property is 

mentioned, therefore, this fact ever led to the litigation between the parties and in this case it 

seems that as the plaintiff is a Deed Writer and according to his stance he is in this 

profession since 1975 and there is allotted house in his favour in which he is residing, it 

seems that by seeing the documents of Muhammad Sadiq predecessor of defendants when 

he saw some discrepancies with regard to the measurement of the property transferred in the 

name of Muhammad Sadiq by the Settlement Department, he opted to prepare receipt 

Exh.P.1 to grab the property of defendants-respondents. With regard to the signatures there 

are findings of the courts below that these signatures are not of Muhammad Sadiq. 

  

7. So far as suit for pre-emption is concerned, learned counsel was asked more than once 

that what is the logic for not taking the possession of the suit property due to the pre-

emption suit by someone and further that why Muhammad Sadiq was in possession of the 

suit property before alleged purchase by the plaintiff and further in which capacity, learned 

counsel failed to respond that why and in what capacity Muhammad Sadiq was in 

possession of the suit property when allegedly same was purchased by the plaintiff from the 

previous owner and further no explanation or reason has also been advanced that why the 

possession was not taken by the plaintiff at the time of purchase of the suit property due to 

pre-emption. Presumably a suit of pre-emption would have been filed near about one year 

after the purchase of the property by the plaintiff, therefore, this reason advanced and 

explanation given is also not logical and not sustainable, therefore, both the courts below 

have not found this reason correct for agreement Exh.P.1. In this view of the matter, no case 

for interference by this Court while exercising revisional jurisdiction has been made out. For 

invoking jurisdiction under section 115 of the C.P.C. petitioner was bound to show some 

misreading or non-reading or any jurisdictional defect committed by the courts below 

against the rights of the petitioner but no such defect has been highlighted. 

8. As the respondents have been wrongly engaged in this litigation for a period of more than 

a decade, therefore, in view of above, this petition stands dismissed with a special cost of 

Rs:50,000 (Rupees fifty thousand only). 

AG/A-142/L         Petition allowed. 

 

2014 M L D 677 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD RIAZ and others---Petitioner 

Versus 

MUHAMMAD NAWAZ and others---Respondents 
  

Civil Revision No.2485 of 2004, heard on 15th February, 2013.  

Specific Relief Act (I of 1877)--- 
----Ss. 42 & 54---Qanun-e-Shahadat (10 of 1984), Art. 64---Suit for declaration without 

consequential relief of possession---Competence---Inheritance---Bona fide purchaser---

Burden of proof---Plaintiffs filed suit seeking declaration that they were legal heirs of 

deceased---Contention of defendants was that they were bona fide purchasers---Suit was 
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decreed concurrently---Validity---Parties were bound to prove the case pleaded by them---

For proving relationship with the deceased parties were required to produce evidence---

Person who filed suit to pre-empt the sale admitted the same to be valid---Sale in favour of 

defendants was accepted---When there were two persons to be affected by a transaction, the 

person who had allowed the transaction must suffer---Plaintiffs slept over their rights for 

more than 23 years---Deceased remained recorded owner in possession in the revenue 

record---Inheritance mutation was attested in favour of legal heirs and they sold the land in 

favour of defendants---Plaintiffs had not prayed for possession---Possession had been 

delivered in favour of defendants under the sale---Suit for declaration only, without 

consequential relief of possession was not competent---Findings recorded by the courts 

below are result of misreading and non-reading of evidence which had been recorded in 

affirmative without availability of evidence for proving the relationship---Revision was 

accepted and suit was dismissed.  

Ch. Muhammad Anwar Ghuman for Petitioner.  

Malik Muhammad Akram Awan for Respondents Nos.1 to 3, 

5 to 12.  

Nemo for Respondents Nos. 13, 14, 17 to 19.  

Date of hearing: 15th February, 2013. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this revision petition, the petitioners have challenged 

the judgment and decree dated 22-7-2004, passed by the learned Additional District Judge, 

Bhalwal, District Sargodha, whereby appeal filed by the petitioners was dismissed and the 

judgment and decree dated 24-10-2003, passed by the learned Civil Judge, Bhalwal, 

whereby suit for declaration filed by the respondents was decreed. 

  

2. The case pleaded by the respondents/plaintiffs is that they are legal heirs of Mst. Rehmoo 

and challenged Mutation No.570 of inheritance of Mst. Rehmoo, attested on 25-5-1974, in 

favour of her sole son, namely, Karam Dad, predecessor of original defendants. It was 

pleaded that plaintiffs Nos.1 and 2 are the sisters of deceased lady, whereas predecessor of 

plaintiffs Nos.3 to 9, namely, Rehman was his brother and the predecessor of original 

defendant, namely, Karam Dad was also brother of the deceased lady. Subsequently the 

plaint was amended and they pleaded that she was the mother of the parties and not the 

sister. An application was moved by Muhammad Riaz etc. for impleading them party to the 

suit on the ground that they have purchased the suit property in good faith for consideration. 

Their application was allowed and they were impleaded as party as defendants. The 

petitioners/ purchasers filed written statement and contested the suit. All other defendants 

opted not to file the written statement. The learned trial Court framed the issues and invited 

the parties to produce their respective evidence. Both the parties produced their oral as well 

as documentary evidence. The learned trial Court vide judgment and decree dated 24-10-

2003, decreed the suit. Appeal was preferred by the purchasers and the same has been 

dismissed vide judgment and decree dated 22-7-2004, passed by the learned Additional 

District Judge, Bhalwal, hence, this revision petition. 

  

3. Learned counsel for the petitioners has mainly stressed upon the findings recorded on 

Issue No.4 and states that not only this issue was framed wrongly but its onus was also 
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placed upon the plaintiffs which is material irregularity committed by the learned trial Court. 

The case of the petitioners is that they are purchasers of the suit property in good faith for 

value, therefore, fully entitled to the benefit of section 41 of the Transfer of Property Act, 

1882 and further argues that the learned trial Court fell in error while misreading the 

evidence as well as record of this case. States that the suit is admittedly filed on 24-7-1997, 

whereas sale of the land in favour of the petitioners is dated 17-7-1997. Learned trial Court 

fell in error while recording findings on Issue No.4 that the transaction of sale in favour of 

the petitioners is during the pendency of the suit and, therefore, finding that on the basis of 

principle of lis pendens the transaction is hit and has decreed the suit. Learned counsel states 

that it is factually incorrect and the sale in favour of the petitioners/defendants was prior to 

the institution of the suit. Further while relying upon section 41 of the Transfer of Property 

Act, 1882, learned counsel argues that Mutation No. 570 of inheritance of Mst. Rehmoo was 

sanctioned on 25-5-1974, in the name of Karam Dad, her son and he was continuously 

recorded as owner in the revenue record, he was in possession and under the sale in their 

favour possession was delivered to them and further admittedly Muhammad Nawaz 

respondent No.1 filed a pre-emption suit upon the sale in favour of the petitioners in 

question, therefore, impliedly the transaction was consented. 

  

4. On the other hand, learned counsel for the respondents has argued that there are 

concurrent findings of fact recorded by the two courts below, therefore, the revision petition 

is not maintainable and the same be dismissed. 

  

5. I have heard the learned counsel for the parties at full length and have also gone through 

the record minutely. I have noticed that the legal heirs of Karam Dad opted not to defend the 

suit as they have transferred the property in favour of the petitioners, therefore, petitioners 

were interested and they contested the suit. As I have noted above that the deceased lady 

Mst. Rehmoo was pleaded to be the sister of the parties to the original suit or their 

predecessors whereas subsequently they moved for amendment to plead that she was mother 

of the parties to the original suit or their predecessor. In this way they were bound under the 

law to produce strong evidence to prove the case pleaded by them and for proving the 

relationship with the deceased lady there required to produce evidence in accordance with 

the standards prescribed by the Qanun-e-Shahadat Order 1984. They failed to produce 

evidence, therefore findings recorded by the Courts below on Issue No.6 were result of 

misreading and non-reading of the evidence on the file and also the findings have been 

recorded in affirmative without the availability of the required evidence for proving the 

relationship of the parties with the deceased lady. 

  

6. So far as Issue No.4 is concerned the learned trial Court fell in error while recording 

findings that the sale in favour of the defendants, who were subsequently added on their 

application, is during the pendency of the suit. Admittedly, the suit was filed on 24-7-1997, 

whereas the impugned mutation in favour of purchasers is dated 17-7-1997, therefore, 

findings of the learned trial Court are against the record. Furthermore, Muhammad Nawaz, 

one of the plaintiffs/ respondents filed a pre-emption suit to pre-empt the sale. It is settled 

principle of law that a person who files a suit to pre-empt the sale admits the sale as valid 

and correct one. Further relevant facts are that Mutation No.570 of inheritance of Mst. 

Rehmoo in favour of Karam Dad was sanctioned on 25-5-1974, mutation of inheritance of 
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Karam Dad was attested on 15-5-1996, afterwards when the property was sold by the legal 

heirs of Karam Dad then the plaintiffs filed the suit in hand and furthermore one of the 

plaintiffs Muhammad Nawaz filed a pre-emption suit. It is clearly visible that the sale in 

favour of the petitioners was impliedly accepted. I am also clear in my mind that when there 

are two persons to be affected by a transaction the person who has allowed the transaction 

by his implied conduct to the third person to defraud any of the parties the person allowing 

the commission of fraud by his negligence must suffer. In this case, when the plaintiffs slept 

over their right, if any, for more than 23 years when Karam Dad remained recorded owner in 

possession in the revenue record and after his death inheritance mutation was sanctioned in 

favour of his legal heirs and then they sold the land in favour of petitioners/defendants a pre-

emption suit was filed by one of the plaintiffs of suit in hand, which clearly shows that there 

is no fault on the part of the petitioners/defendants as before purchasing the suit property 

they have duly scrutinized the revenue record as well as the possession of the property, 

therefore, when the plaintiffs themselves allowed the original defendants to the suit, i.e. 

legal heirs of Karam Dad to sell the property in favour of petitioners and after sale in favour 

of the petitioners filing of their suit speaks volumes and even I have noticed that the 

plaintiffs have not prayed for possession of the suit land when admittedly the possession has 

been delivered in favour of the petitioners under the sale, therefore, suit for declaration only 

without consequential relief of possession under section 42 of the Specific Relief Act, 1877, 

was not competent. 

  

In view of what has been discussed above, this revision petition is allowed, findings 

recorded by both the Courts below upon crucial issues, i.e. Issues Nos.4 and 6 are result of 

misreading and non-reading of evidence as well as against record, therefore, the findings 

recorded by both the Courts below are reversed and the suit filed by the 

plaintiffs/respondents stands dismissed with no order as to costs. 

 AG/M-169/L         Revision accepted. 

 

2014 M L D 766 

[Lahore] 

Before Amin-ud-Din Khan and Abid Aziz Sheikh, JJ 

HAIDER ALI KHAN and another---Appellants 

Versus 

RAZIA BEGUM and others---Respondent 
  

R.F.A. No.110 of 2007, heard on 1st October, 2013. 

(a) Specific Relief Act (I of 1877)---  
----S. 42---West Pakistan Land Revenue Act (XVII of 1967), S. 42---Suit for declaration---

Gift---Ingredients---Mutation of gift, attestation of---Essentials---Contention of plaintiffs 

was that suit land was gifted in their favour by their grandfather---Validity---Plaintiffs were 

required to prove entry of rapt roznamcha as well as the events of gift i.e. offer, acceptance 

and delivery of possession for establishing claim of gift---Plaintiffs were to plead events of 

gift with full detail along with names of witnesses before whom same had taken place while 

there was no document or record available with regard to such events---Plaintiffs had not 

pleaded that before the entry of rapt roznamcha events of gift were completed---Oral gift 

had been claimed by the plaintiffs without mentioning any date of offer of the gift---
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Entering date of gift in the plaint was not sufficient for pleading a case on the basis of gift---

No independent witness had been produced to prove gift---No identification of lumberdar or 

pattidar of alleged donor was available in the rapt---Rapt roznamcha contained the 

signatures of witnesses but not of donor---Entry of mutation of gift did not bear the 

signatures of witnesses---No signature of donor upon the said document was available and 

there was no mention of lumberdar or pattidar---Assistant Commissioner had rightly refused 

to pass the mutation---Statement with regard to event mentioned in the mutation by the 

transferor as well as attestation of the same by the lumberdar or pattidar was necessary for 

passing any mutation except of inheritance---No such statement was available on the record-

--Observing of formalities was necessary for incorporation and attestation of mutation---

None of the formalities had been proved by the plaintiffs---When donor did not appear 

before the revenue officer to confirm previous event of gift, there was no occasion for donor 

to attest the mutation of gift---Plaintiffs had failed to prove the ingredients of gift---Findings 

recorded by the Trial Court were in accordance with law---No case for interference by the 

High Court had been made out---Appeal was dismissed in circumstances. 

 (b) Islamic law--- 
----Gift---Proof of---Offer, acceptance and delivery of possession was necessary for proving 

a gift. 

 (c) Civil Procedure Code (V of 1908)---  
----O. VI, R. 17---Amendment of pleadings---Scope---Provisions of O.VI, R. 17, C.P.C. 

were permissive in nature and same could be used in order to foster justice and not the in-

justice. 

Muhammad Jaffar Javed Khan for Appellants.  

Mehmood Ashraf Khan and Ch. Abdul Ghani for Respondents.  

Date of hearing: 1st October, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal appellants have challenged the judgment 

and decree dated 13-7-2007 whereby suit for declaration filed by the plaintiffs-appellants 

was dismissed. 

  

2. Brief facts of the case are that plaintiffs-appellants on 19-10-2004 filed a suit for 

declaration that they be declared owner of suit land on the basis of gift by their grandfather 

Muhammad Riaz Khan and challenged the order of Assistant Commissioner-II dated 13-10-

2004 whereby attestation of Mutation No. 2191 was refused. According to the facts 

mentioned in the plaint, their grandfather Muhammad Riaz Khan was the owner of the suit 

land measuring 416 kanals 13 marlas situated in Mauza Qadirabad, Tehsil and District 

Vehari, who gifted the same to them before the witnesses, which was accepted by the 

plaintiffs and possession was delivered and therefore they are owner of the suit property. It 

was further pleaded that Muhammad Riaz Khan got entered Rapt No. 43 on 1-1-2004 with 

regard to "Hiba" and Mutation No. 2191 was also entered and unfortunately said 

Muhammad Riaz Khan passed away due to heart-attack on 2-10-2004, therefore, Assistant 

Commissioner did not pass Mutation No. 2191, therefore, they filed the suit. Through 

amended plaint mutation of inheritance of Muhammad Riaz Khan bearing No.2195 attested 

on 27-7-2005 was also challenged. All the defendants except defendant No.2, filed 

contesting written statement and contested the suit. Defendant No. 2, who is father of the 
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appellants, filed a consenting written statement. Learned trial court framed the issues, 

invited the parties to produce their respective evidence. Both the parties produced their oral 

as well as documentary evidence. Vide judgment and decree dated 13-7-2007 learned trial 

court dismissed the suit. Hence, this appeal. 

  

3. C.M.No.1482/2009 has been filed by the appellants under Order VI, Rule 17 of the C.P.C. 

for permission to amend the plaint so as to mention date of gift as 30-9-2004 in Paras Nos. 1 

and 5 and other paragraphs of the plaint. Reply has been filed to this C.M., wherein this 

C.M. has been vehemently opposed. 

  

4. We have noticed that in the plaint there is claim of oral gift without any date mentioned in 

it. Now the plaintiffs want to amend the suit in order to mention the date of oral gift in the 

plaint. 

  

5. Learned counsel for the applicants argues that by allowing this application, nature of the 

suit will not change and further that it will not be harmful for any of the parties and that the 

applicants will not pray for further permission to produce evidence after amendment if 

allowed by this Court. 

 6. On the other land, learned counsel for the respondents have vehemently opposed this 

application by saying that as there was no specific date of gift mentioned in the plaint and 

now the plaintiffs have moved this application in order to cover up the defect, when date of 

gift was given by one of the plaintiffs i.e. Haider Ali who appeared as P.W.4 and stated that 

his grandfather offered the gift of the property on 30-9-2004, therefore, states that the 

application is liable to be dismissed. 

  

7. We have considered the arguments of learned counsel for the parties. Oral gift has been 

claimed by the plaintiffs without mentioning any date of offer or the gift. The only pleading 

is with regard to getting the entry of "Roznamcha" on 1-10-2004. It seems that this 

application has been filed in order to remove the defect, as the date of gift was mentioned in 

the statement of P.W.4. In this view of the matter, at this stage we are not convinced with 

the arguments of learned counsel for the applicants to exercise our discretion and 

jurisdiction in their favour. The provision of Order VI Rule 17 are permissive in nature, 

same can be used in order to foster justice and not the in-justice. At this stage allowing this 

application will be in-justice with the defendants, therefore, this C.M. is not maintainable, 

same is dismissed. 

  

8. Through C.M.No.1972-C of 2011 it has been prayed that as defendant No. 2 has admitted 

the suit, therefore, to his extent the suit be decreed. 

  

9. Learned counsel for the applicant has reiterated the pleadings of this application with the 

prayer to accept the same and decree be passed at least against defendant No. 2 to his extent. 

  

10. On the other hand, learned counsel for the respondents argues that application is 

absolutely not sustainable under the law as the claim of the plaintiffs is not divisible, if they 

succeed they will succeed fully and if their claim is not accepted, the same will be dismissed 

totally and if defendant No. 2, who is their father, wants to transfer his share received 
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through inheritance from his father, he can transfer the same out of the court also, therefore, 

this application is not sustainable. 

  

11. We have considered the contentions raised by learned counsel for the parties. It is 

admitted position that claim of the plaintiffs-applicants is with regard to a gift of the land by 

their grandfather in his lifetime in their favour, who died even the next day of the alleged 

entry of gift in the "Roznamcha Waqiati" and mutation of inheritance has also been 

sanctioned, therefore, this application is not sustainable under the law, same is dismissed. 

  

12. So far as claim of the plaintiffs in the main R.F.A. that their grandfather who gifted the 

suit property to them got entered the "Roznamcha Waqiati" of Patwari on 1-10-2004 and the 

same was entered in the presence of the witnesses Javed Iqbal and Muhammad Yar and also 

the mutation was entered on the same date, is concerned, learned counsel states that the 

plaintiffs have proved their case through cogent and convincing evidence but learned trial 

court has fallen in error while dismissing the suit. 

  

13. On the other land, learned counsel for the respondents argues that the findings recorded 

by the learned trial court are in accordance with the evidence available on the file and on the 

basis of forged and fictitious Rapt which was got entered with the connivance of Patwari and 

the witnesses, one of whom is father of the plaintiffs and other is father-in-law of one of the 

plaintiffs, filed the suit in hand, which has been rightly dismissed. 

  

14. We have heard learned counsel for the parties and have gone through the record with 

their able assistance. 

  

15. For establishing claim of gift the plaintiffs were required to prove entry of "Rapt 

Roznamcha" as well as mutation and the events of gift i.e. offer, acceptance and delivery of 

possession under the gift. Even it is not the case of the plaintiffs that before the entry of 

'Rapt Roznamcha' events of gift i.e. offer, acceptance and delivery of possession were 

completed. When an event for which there is no document or record available, the plaintiff 

is required to plead the same with full detail along with the names of the witnesses before 

whom that event has taken place. No such pleading is available on the file C.M.No.1482-C 

of 2009 was filed for entering date of gift in the plaint, which has been dismissed even the 

entry of date was not sufficient for pleading a case on the basis of gift. So far as "Rapt 

Roznamcha" is concerned, both the witnesses are interested, as the defendants have alleged 

that it is with the connivance of Patwari, who appeared as P.W.1 and Muhammad Yar who 

is father-in-Law of one of the plaintiffs, appeared as P.W.2 and P.W.3 is real father of the 

plaintiffs and one of the plaintiffs appeared as P.W.4. No independent witness has been 

produced to prove the gift. Even in the Rapt there is no identification of Lumberdar or 

Pattidar of the alleged donor. This "Rapt Roznamcha" contains the signature of the witnesses 

but not of the alleged donor. Further even Exh.P2 which is entry of mutation of gift does not 

bear the signatures of the witnesses. There is no mention of the Lumberdar or Pattidar and 

also there is no signature of the alleged donor upon this document. Assistant Commissioner 

has rightly refused to pass the mutation, as for passing any mutation except of inheritance, 

the statement with regard to event mentioned in the mutation by the transferor as well as 
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attestation of the same by the Lumberdar or Pattidar is necessary but no such statement is 

available on the record, therefore, mutation has been rightly refused. 

  

16. In accordance with Para 149 of Muhammandan Law by D.F. Mulla, for proving a gift, 

offer, acceptance and delivery of possession is necessary. Plaintiffs failed to prove all the 

ingredients of gift, therefore, learned trial court reached to a right conclusion while 

dismissing the suit. 

  

17. For incorporation and attestation of mutation, observing of formalities mentioned in 

section 42 of the Land Revenue Act, 1967 is necessary. None of the formalities has been 

proved by the plaintiffs when the alleged donor never appeared before the revenue officer to 

confirm his previous event of gift of the suit land in favour of the plaintiffs, there was no 

occasion with the revenue officer to attest the mutation of gift in favour of plaintiffs. In this 

view of the matter we have seen that the findings recorded by the learned trial court are in 

accordance with law. 

 18. For what has been discussed above, no case for interference by this Court while 

exercising jurisdiction under section 96 of the C.P.C. has been made out, therefore, this 

appeal stands dismissed with costs throughout. 

AG/H-18/L         Appeal dismissed. 

 

2014 M L D 993 

[Lahore] 

Before Amin-ud-Din Khan, J 

PROVINCE OF PUNJAB and others---Petitioners 

Versus 

KHALID HUSSAIN and others---Respondents 
  

Civil Revision No.1793 of 2012, decided on 27th February, 2014. 

 (a) Administration of Justice---  
----Where public property is involved in a litigation, court is required to be more conscious 

and careful in dealing with such matters as it is a common phenomenon that officials of 

government departments do not perform their duties to safeguard interest of Government. 

 (b) Specific Relief Act (I of 1877)---  
----S.42---Suit for declaration---New right, creating of---Scope---Plaintiff in such a suit is 

required to prove a case pleaded by him by producing cogent and convincing evidence---

Decree can be granted by court in such a suit with regard to a pre-existing right of a party---

New right cannot be created in favour of a party through a decree granted under S. 42 of 

Specific Relief Act, 1877. 

 (c) Specific Relief Act (I of 1877)---  
----S.42---Civil Procedure Code (V of 1908), O.IX, R.13---Suit for declaration---Ex-parte 

decree, setting aside of---Fraudulent transaction---Plaintiffs claimed to be the owners of suit 

property which was originally a public property---Suit was ex parte decreed in favour of 

plaintiffs and application for setting aside ex parte decree was dismissed by Trial Court as 

well as Lower Appellate Court---Validity---All proceedings were fraudulent, when after 

cancellation of original allotment in favour of plaintiffs, there was complete silence of 19 

years and after that on the basis of forged document claiming that payment had been made 
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but payment had no value in the eye of law---Plaintiffs in their plaint asked for performance 

of some acts and duties, therefore, direction given by Trial Court through ex-parte decree to 

issue conveyance deed in favour of plaintiffs was not in the jurisdiction of Trial Court---

Trial Court had no jurisdiction to pass such decree in favour of plaintiffs and the same were 

set aside and suit was dismissed---Revision was allowed in circumstances. 

 Mst. Zulaikhan Bibi through L.Rs. and others v. Mst. Roshan Jan and others 2011 SCMR 

986 ref.  

Muhammad Arif Raja, Additional Advocate General with Azhar Saeed Awan, Deputy 

Director, Punjab Housing and Town Planning Agency, Khushab for Petitioners.  

Malik Noor Muhammad Awan, for Respondent No.2.  

Date of hearting: 27th February, 2014. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners/Province of Punjab etc. 

have challenged the judgment and decree dated 11-2-2012 passed by learned Additional 

District Judge, Khushab whereby appeal filed by the petitioners was dismissed and the order 

dated 26-11-2010 passed by the learned trial court whereby the application moved under 

Order IX Rule 13 of the C.P.C. for setting aside ex parte decree was dismissed as well as ex 

parte judgment and decree dated 9-4-2008 passed by the learned trial court whereby suit for 

declaration filed by the respondents-plaintiffs was decreed. 

  

2. As in this matter public property is involved, therefore, I have heard learned counsel for 

the parties exhaustively with regard to dismissal of appeal as well as application for setting 

aside ex parte decree. After hearing learned counsel for the parties with regard to the order 

dated 26-11-2010 whereby application for setting aside ex parte decree was dismissed as 

well as the appellate order dated 11-2-2012 whereby appeal was dismissed, I have also heard 

learned counsel for the parties on the ex parte judgment and decree dated 9-4-2008. 

  

3. Petitioners/Judgment Debtors on 6-6-2008 filed an application for setting aside ex parte 

judgment and decree dated 9-4-2008. Reply was filed. Learned trial court recorded the 

evidence and vide order dated 26-11-2010 dismissed the application on the ground that no 

sufficient cause has been shown as well as the application was time barred. Petitioners 

preferred an appeal against the said order before the learned District Judge, Khushab, which 

was entrusted to the learned Additional District Judge, who vide judgment dated 11-2-2012 

agreeing with the findings of the learned trial court dismissed the appeal. Hence, this civil 

revision. 

  

4. I have heard learned counsel for the parties at full length and gone through the record as 

well as pleadings and the findings of courts below. 

  

5. In the litigation public property is involved and in the cases where public properties are 

involved, the court is required to be more conscious and careful in dealing with the matters. 

As it is a common phenomena that the officials of the Government Departments do not 

perform their duties to safeguard the interest of the Province of Punjab as well as the 

Federation and when in this application fraud and connivance of the decree-holders with the 

officials of Judgment-Debtor Department has been alleged, more care was required but I 



 

 

(645) 

 

have noticed that both the courts below having technically dealt with the matter have 

dismissed the application for setting aside the ex parte judgment and decree and the appeal. I 

am of the view that the findings of both the courts below are not sustainable under the law as 

the same have been recorded on the basis of technicalities only. As the public property is 

involved, therefore, technicalities cannot come in the way of justice, when a matter was re-

opened before the trial court in shape of application for setting aside the ex parte decree, the 

court was having jurisdiction to look into the objections raised by the applicant/judgment-

debtor with regard to sustainability of judgment and decree, therefore, the judgment passed 

by the learned appellate court dated 11-2-2012 whereby appeal has been dismissed and the 

order of learned trial court dated 26-11-2010 whereby application for setting aside the ex 

parte decree has been dismissed are not sustainable under the law, therefore, both these 

judgment/order are set aside. 

  

6. As I am dealing with the matter in the jurisdiction vested in this Court under section 115 

of the C.P.C. and in my view it is a fit case for exercise of jurisdiction vested in this Court 

under section 115 of the C.P.C. After scrutinizing the complete record there was a way 

before this Court to remand the matter to the learned trial court after setting aside the ex 

parte decree for re-determination but keeping in view the time already consumed in the 

litigation which is spread over a period of more than two decades, it is in the interest of the 

justice as well as the parties that this Court should exercise jurisdiction vested in it and 

decide the matter on merits otherwise it is possible that two more decades may be consumed 

before reaching the matter for final hearing before this Court, as the evidence of the 

plaintiffs-respondents is available on the file, therefore, I have heard learned counsel for the 

parties on merits also. 

  

7. The merits of the case are that on 16-6-1992 plaintiffs-respondents filed a suit for 

declaration and permanent injunction that a declaration be granted that plaintiffs are in 

possession as well as using the property and defendants are bound in accordance with the 

order No. DGH/ADT/JBD-74/884-85 dated 5-11-1981 issued by the office of Housing and 

Physical Planning Department, Lahore to get lease purchase agreement completed and 

subsequently after completion of conditions transfer the suit property in favour of the 

plaintiffs and a permanent injunction was also sought that defendants be restrained from 

transferring the suit property in the shape of plots. Written statement was filed by the 

defendants, wherein it was specifically pleaded that the property "Kothi No. R-II was 

allotted to Messrs Zafar Saleem and Brothers Limited in the year 1953 and it was cancelled 

through letter No. 6090 dated 11-3-1961 by the Chairman, TDA and period of filing of 

appeal for the restoration of the same was 30 days which was never filed and further that the 

plots mentioned as Nos. 6, 11, 12 and 17, Block-B, Mandi Town, Johar Abad were never 

allotted to Messrs Zafar Saleem and Brothers Limited, original plots i.e. Nos. 6, 11, 12 and 

17 are no more in existence as same have been bifurcated in small plots. Possession of the 

plaintiffs was also denied. Record shows that P.W.1 Arif Hussain appeared on behalf of the 

plaintiffs as their Attorney who is real brother of the original plaintiff Khalid Hussain to 

prove the case and produced the documentary evidence in his statement. 

  

8. Learned Additional Advocate-General argues that the plaintiffs claim the suit property on 

the basis that due to some arbitration proceedings plots in dispute were transferred in the 
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name of the original plaintiff Khalid Hussain from the name of Messrs Zafar Saleem and 

Brothers Limited. The Award has been produced as Exh.P.7 and the decree dated 18-10-

1981 whereby award has been made rule of court has been produced as Exh.P.8. Learned 

A.A.-G. argues that Attorney of the present plaintiffs who appeared as P.W.1 in case in 

hand, has been shown as Attorney of Messrs Zafar Saleem and Brothers Limited in the 

Arbitration Award Exh.P.7 and on the other side his real brother Khalid Hussain the original 

plaintiff is the other party, that document is also fraudulent one and further that the 

proceedings of arbitration where the Province of Punjab was not a party and admittedly at 

that time none of the parties to the arbitration proceedings was owner of the suit property, 

therefore, making the Award rule of court is visibly fraudulent one and further that all the 

documents produced by the plaintiffs except the certified copies of the judicial record are 

not admissible under the evidence as the same have not been proved. Further that the alleged 

order of allotment of alternate plots and the other documents are not from the record of the 

defendants-petitioners and same are forged and fictitious one, furthermore these documents 

have not been proved by the plaintiff as genuine documents, therefore, prays for setting 

aside the impugned judgment and decree and dismissal of the suit filed by the respondents. 

 9. Learned counsel for the respondents has supported the judgment and decree passed by 

the learned trial court but stated that when in the written statement the documents have not 

been specifically challenged and possession slip has also not been challenged in the written 

statement and further that there was a dispute with regard to the payment of transfer fee of 

the alternate plots with the department only and no more dispute was between the plaintiffs 

and defendants, therefore, plaintiffs filed a suit which has been rightly decreed. 

  

10. I have heard learned counsel for the parties at length and gone through the record. 

  

11. In a suit for declaration the plaintiff is required to prove a case pleaded by him by 

producing cogent and convincing evidence and in a suit a decree which can be granted by a 

court is with regard to the pre-existing right of a party and through a decree granted under 

section 42 of the Specific Relief Act a new right cannot be created in favour of a party. I 

have gone through the pleadings wherein the claim of the original plaintiff that he is in 

possession and using the property and on the basis of alleged order mentioned in the head-

note of the plaint issued by the Housing and Physical Planning Department defendants are 

bound to get the lease purchase agreement completed and thereafter in compliance of the 

conditions transfer the property in favour of plaintiff. 

  

As I have noted that plaintiff was required to prove a case pleaded by him. I have noticed 

that the claim of the petitioners is based upon the Arbitration Award dated 12-10-1981 and 

interestingly the application under sections 14 and 17 of the Arbitration Act was filed on 12-

10-1981 in the court and court on 18-10-1981 made the Award as Rule of Court, only the 

Award as well as decree sheet has been produced as Exh.P.7 and Exh.P.8 and according to 

this decree the learned Civil Judge has declared that on the basis of Award the applicant i.e. 

Khalid Hussain the present plaintiff has been declared as owner of the subject matter of the 

arbitration proceedings which are Plot Nos. 6, 11, 12 and 17 situated in Block-B, Mandi 

Town, Johar Abad, Khushab and this petition was against Messrs v. Zafar Saleem and 

Brothers Limited as well as Ch. Muhammad Aslam son of Sher Baz the alleged arbitrator. 

No arbitration agreement has been produced neither the statement of the arbitrator nor 
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judgment has been produced. Even otherwise admittedly at that time none of the parties to 

the arbitration proceedings was owner of the suit property and Province of Punjab has not 

been arrayed as respondent in the application or the arbitration proceedings nor the Housing 

and Physical Planning Department under whose management the suit property situates and 

further interesting point which the learned A.A.-G. has highlighted is that in the Award the 

real brother of Khalid Hussain plaintiff of present suit as well as applicant of the arbitration 

proceedings, Arif Hussain was shown as Special Attorney of Messrs Zafar Saleem and 

Brothers Limited. The name of Messrs Zafar Saleem and Brothers Limited shows that it is a 

limited company and a limited company can appoint a person to act on behalf of the 

company through resolution. No record is available on the file and further interestingly the 

said Arif Hussain appeared as a sole witness and Attorney on behalf of the plaintiffs in suit 

in hand as P.W.1. It seems that whole story revolves around this Arif Hussain. At one stage 

he performs as General Attorney of Messrs Zafar Saleem and Brothers Limited and the 

rights of Messrs Zafar Saleem and Brothers Limited have been shown to have been 

transferred through arbitration proceedings and the arbitration proceedings started on 12-10-

1981 and ended on 18-10-1981 within a period of six days and in case in hand he appeared 

as attorney of the plaintiff. Further documentary evidence whereby through Exh.P.3 on 14-

10-1981 Rs.1640 have been shown to have been paid in the Government Treasury with 

regard to the portion of price of original land by Messrs Zafar Saleem and Brothers Limited 

and further a sum of Rs.500 was paid as a fine for restoration of Bungalow R-II, Johar Abad 

on 14-10-1981 through Exh.P.4 and further the payment of Rs.8662 as interest with regard 

to Plot Nos. 6, 11, 12 and 17. That amount has also been paid on behalf of Messrs Zafar 

Saleem and Brothers Limited. How astonishing that when an arbitration Award dated 12-10-

1981 was in favour of present plaintiff how Messrs Zafar Saleem and Brothers Limited paid 

the amount on 14-10-1981. Further I have noticed that the alleged Exh.P.6 possession slip 

does not show the date of possession, which was the only fact to be noted in the slip. The 

power of attorney on behalf of plaintiff Exh.P.1 has allegedly been prepared in United 

Kingdom. It has not been authenticated by the Consulate General and in accordance with 

Article 95 of Qanun-e-Shahadat Order, 1984 this document has no evidentiary value and the 

P.W.1 appeared on the basis of this power of attorney produced the same in his statement. 

Further that the document Exh.P.2 on the basis of which plaintiffs have tried to establish 

whole of their claim first in favour of Messrs Zafar Saleem and Brothers Limited and 

afterwards in favour of original plaintiff, this document has also been produced in the 

statement of P.W.1, which is allegedly an order passed by the Assistant Director, Thal 

Housing and Physical Planning Department, Lahore dated 12-6-1980. This order is not per 

se admissible. No record has been requisitioned and it is categorically denied by the learned 

A.A.-G. assisted by the officials present in Court that no such record is available in their 

office and said order is forged one. Same is the position of Exh.P.6 the possession slip as 

well as document Mark-A. The official in attendance stated that the original Bungalow R-II 

was measuring 01 Acre whereas suit plots consist upon 4 Acres 2 Kanals and 14 Marlas, 

which have been bifurcated in small plots and scheme was prepared for auctioning the same 

as the plots but due to the litigation in hand the same are still vacant and in possession of the 

petitioner department. 

  

12. Learned counsel for the respondents argues that when whole of the amount has been 

paid in the Government Treasury, the allotee becomes the owner. Conversely, learned AAG 
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while referring "Mst. Zulaikhan Bibi through L.Rs. and others v. Mst. Roshan Jan and 

others" (2011 SCMR 986) argues that fraud vitiates the proceedings, the august Supreme 

Court of Pakistan has held as under:-- 

  

"It is by now a settled proposition of law that fraud vitiate all proceedings" 

  

Fraud is visible from the proceedings as neither the payment was made nor the original 

Kothi was ever restored. It is further noteable that the original Kothi in favour of Messrs 

Zafar Saleem and Brothers Limited was cancelled vide order No. 6090 dated 11-3-1961 by 

the Chairman, TDA and according to law the period of appeal was 30 days and there was 

complete silence in between 11-3-1961 and 12-6-1980 when the plaintiffs claimed an order 

of alternate plots in favour of Messrs Zafar Saleem and Brothers Limited which has 

otherwise not been proved. There is no date of filing of appeal nor there is any record of the 

appeal when the period of limitation of appeal was 30 days and further that other missing 

link is that when the original Kothi was cancelled by the Chairman and now this order has 

been shown to have been passed by Assistant Director, Housing and Physical Planning 

Department, it is also noteable that after the order of cancellation by the Chairman, TDA 

what is the legal value of the order which has otherwise not been proved to have been passed 

by Assistant Director Housing and Physical Planning Department. 

  

13. As I have noticed that all the proceedings are visibly fraudulent when after the 

cancellation of the original allotment in favour of Messrs Zafar Saleem and Brothers 

Limited there is complete silence of 19 years and after that on the basis of a forged 

document claiming that the payment has been made that payment has no value in the eye of 

law, therefore, case-law relied by learned counsel for the respondents-plaintiffs is not 

helpful for them. In my view prayer made in the plaint cannot be granted in a declaratory 

suit. As the plaintiff was asking for performance of some acts and duties, therefore, a 

direction given by the learned trial court through the ex parte decree that defendant Nos. 2 

and 3 to issue conveyance deed in favour of the plaintiffs was not in the jurisdiction of the 

learned trial court. 

  

14. In this view of the matter, instant civil revision is allowed, the learned trial court was 

absolutely having no jurisdiction to pass a decree in favour of the plaintiffs, same is set aside 

and the suit filed by the plaintiffs stands dismissed. 

MH/P-8/L         Revision dismissed. 
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2014 M L D 1168 

[Lahore] 

Before Amin-ud-Din Khan, J 

NAZIR AHMAD and another---Petitioners 

Versus 

REHMAT ALI through Legal Heirs and others---Respondents 
  

Civil Revision No.2891 of 2004, decided on 8th October, 2013. 

 Punjab Pre-emption Act (IX of 1991)---  
---S. 13---Talb-i-Ishhad, performance of---Requirements----Contiguity, proof of---Scope---

Plaintiffs had produced copy of Aks Shajra in the statement of their counsel for proving 

contiguity---Pre-emptors were bound to produce Patwari Halqa to prove correctness of said 

document that same was in accordance with the original record available with him---Patwari 

was able to make statement as to which Khasra owned by the plaintiffs was contiguous to 

the suit property---Without undergoing such process plaintiffs could not be declared owners 

of the adjacent land---Plaintiffs, in circumstances, had failed to establish their right of pre-

emption on the basis of contiguous property owned by them with the suit property---

Plaintiffs had failed to prove service of notice of Talb-i-Ishhad or refusal of the same upon 

all the defendants as original envelop sending the said notice or acknowledgement due had 

not been produced on record---Proof of Talb-i-Ishhad upon each of the defendants was pre-

requisite for filing a suit for pre-emption---Pre-emption suit was not competent if plaintiffs 

had failed to prove notice of Talb-i-Ishhad against any one of the defendants---Production of 

postman for proving service or refusal of notice of Talb-i-Ishhad through registered post 

acknowledgement was necessary---Plaintiffs had failed to prove notice of Talb-i-Ishhad 

against one of the defendants---Findings recorded by the courts below with regard to 

proving of notice of Talb-i-Ishhad were not sustainable---Revision was dismissed in 

circumstances. 

Muhammad Bashir and others v. Abbas Ali Shah 2007 SCMR 1105 and Bashir Ahmed v. 

Ghulam Rasool 2011 SCMR 762 rel.  

Raees Khan and others v. Mst. Naseeb Khatoon 2006 SCMR 1836 distinguished. 

Abdul Wahid Chaudhary for Petitioners.  

Nemo for Respondents. 

  

ORDER 
C.M. NO. 486-C OF 2006 

AMIN-UD-DIN KHAN, J.---Through the instant application, the revision petitioners have 

prayed that Aks Shajra, which has been annexed with this application, may kindly be 

allowed to be placed on the file of the titled revision petition in the interest of justice. This 

application has been filed under section 151 of the C.P.C. No one entered appearance on 

behalf of the respondents. There is reply of the instant petition filed by the respondents on 

the record wherein they have vehemently opposed the application while relying upon Town 

Committee, Juharabad through Tehsil Nazim, District Khushab v. Falak Sher (2003 CLC 

71) and The State through Advocate General, Sindh v. Dawood (2006 SCMR 1302). 

Learned counsel for the applicants argues that for better appreciation of evidence and in the 

interest of justice permission to place on record Aks Shajra is necessary. 
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2. I have noticed that through the application in hand the prayer is that Aks Shajra be 

permitted to be placed on the file of the revision petition. As Aks Shajra, copy of which has 

been prepared by the Patwari from the original record, is not per se admissible in evidence, 

therefore, placing the same on record will not serve any useful purpose and further even if it 

is placed on the file same cannot be read in evidence of the petitioners. In this view of the 

matter, this C.M. is not maintainable and the same is hereby dismissed. 

  

MAIN CASE. 

  

Through this revision petition, the petitioners have challenged the judgment and decree 

dated 27-5-2004, passed by the learned Additional District Judge, Shakargarh, whereby 

appeal filed by the respondents was accepted and the judgment and decree dated 26-9-2003, 

passed by the learned Civil Judge, Shakargarh, decreeing the suit for pre-emption filed by 

the petitioners was set aside. 

  

2. Brief facts of the case are that the petitioners/plaintiffs on 4-3-1999, filed a suit to pre-

empt the sale of land, measuring 19 kanals 12 marlas, in favour of the 

defendants/respondents through mutation No.209, attested on 18-11-1998. Written statement 

was filed, suit was contested, parties were invited to produce their oral as well as 

documentary evidence, both the parties produced oral as well as documentary evidence. 

After closure of the trial, the learned trial Court vide judgment and decree dated 26-9-2003, 

decreed the suit in favour of the plaintiffs/petitioners.Dissatisfied by the aforesaid judgment 

and decree the defendants/ vendees preferred an appeal and vide judgment and decree dated 

27-5-2004, learned Ist Appellate Court accepted the appeal and while reversing the findings 

of the learned trial Court dismissed the suit on the ground that both the plaintiffs failed to 

prove their right of pre-emption as the same was claimed on the basis of contiguity, i.e. 

Shafi Jar. 

  

3. Learned counsel for the petitioners argues that the learned 1st appellate Court came to the 

conclusion that one of the pre-emptors, i.e. Saif Ullah, has right of pre-emption with regard 

to the some land, whereas Nazir Ahmad is not the owner of adjacent land, therefore, holding 

that on the basis of law of sinker the suit was liable to be dismissed and has dismissed the 

suit. Learned counsel has relied upon Raees Khan and others v. Mst. Naseeb Khatoon (2006 

SCMR 1836) to argue that if any part of the khata owned by the plaintiffs is adjacent with 

any khasra of the suit property the suit can be decreed. 

  

4. 1 have heard the learned counsel for the petitioners and have also gone through the 

record. I have noticed that for proving right of pre-emption plaintiffs have produced copy of 

jamabandi for the year 1994-95 of khata No. 32 as Exh. P-10 wherein both the plaintiffs are 

recorded as owners in this khata as well as jamabandi for the year 1994-95 of khata No.31, 

in this khata only Saif Ullah is recorded as owner. They have also produced copy of Aks 

Shajra as Exh. P-12 for proving contiguity. The plaintiffs were bound to prove Exh. P-12 by 

producing Patwari. Exh. P-12 which is copy prepared by the Patwari from the original 

record of Aks Parcha has been produced in the statement of the learned counsel on record. 

Aks Shajra is not per se admissible in evidence, for proving the same the plaintiffs were 

bound to produce Patwari Halqa to prove the correctness of this document that it is in 
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accordance with the original record available with the Patwari and further Patwari was able 

to make statement which khasra owned by the plaintiffs is contiguous to the suit property. 

Even one of the plaintiffs when appeared as P.W.4 generally stated that their property is 

contiguous to the suit property without any specification and mentioning the khasra numbers 

of the suit property as well as the property owned by the plaintiffs. As the suit property is 

agricultural, therefore, without undergoing the above mentioned process plaintiffs cannot be 

declared owners of the adjacent land. In the circumstances, the findings recorded by the 

learned Ist appellate Court and furthermore the findings recorded by this Court supra clearly 

lead to a conclusion that the plaintiffs failed to establish their right of pre-emption on the 

basis of contiguous property owned by the plaintiffs with the suit property. 

  

5. Though there are no cross objections or cross revision petition filed by the 

vendees/defendants but as under the revisional powers this Court is scrutinizing the record 

as well as judgments passed by the Courts below. I have noticed that the plaintiffs have 

produced P.W.3 to establish that Muhammad Sain one of the defendants refused to receive 

the registered post acknowledgement due allegedly containing notice of Talb-i-Ishhad. 

P.W.3 clearly stated that he has never served Rehmat Ali vendee/defendant as he was not 

resident of his area. With regard to Rehmat Ali plaintiffs failed to prove service of notice or 

refusal by him as the original envelop sending notice of Talb-i-Ishhad or acknowledgment 

due have not been produced on record. For proving Talb-i-Ishhad upon each of the 

defendants was the pre-requisite for filing a suit for pre-emption against the vendees. If the 

plaintiffs failed to prove Talb-i-Ishhad against any one of the defendants/vendees suit was 

not competent and in the light of the law declared by the august Supreme Court of Pakistan 

reported as Muhammad Bashir and others v. Abbas Ali Shah (2007 SCMR 1105) and Bashir 

Ahmed v. Ghulam Rasool (2011 SCMR 762) for proving service of notice of Talb-i-Ishhad 

through registered post acknowledgement due producing the postman for proving service or 

refusal thereof is necessary. In these circumstances, plaintiffs failed to prove Talb-i-Ishhad 

against Rehmat Ali, therefore, findings recorded by both the Courts below on the issue of 

proving Talb-i-Ishhad are not sustainable under the law, therefore, same are reversed. 

  

The case-law relied upon by the learned counsel for the petitioners is not applicable to the 

facts of the case as the plaintiffs failed to prove that their property is adjacent to the suit 

property, therefore, they cannot take help from the aforesaid case-law. 

  

In view of what has been discussed above, this revision petition having no force is hereby 

dismissed. 

AG/N-58/L       Revision dismissed. 
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2014 M L D 1179 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. KANEEZ BEGUM---Petitioner 

Versus 

MUHAMMAD ASGHAR and others---Respondents 
  

Civil Revision No.2484 of 2004, heard on 20th February, 2013. 

Punjab Pre-emption Act (IX of 1991)---  
----S. 13---Talb-i-Muwathibat and Talb-i-Ishhad, performance of---When the receipt of 

sending notice of Talb-i-Ishaad had not been produced and the registered letter did not 

contain acknowledgment due, then, it was not a substantial compliance of S. 13 of the 

Punjab Pre-emption Act, 1991, with regard to sending notice under registered 

acknowledgment due---For proving Talb-i-Muwathibat, it was basic duty of the plaintiffs to 

plead and prove the exact time, date and place of gaining knowledge of the sale and then to 

plead and prove the making of jumping demand forthwith after gaining the knowledge---If 

the time, date and place was not pleaded or proved through evidence, the plaintiffs could not 

prove the jumping demand because first they had to prove the gaining of knowledge at 

specific place, time and date---Pleadings could not be used as evidence for proving the 

specific time, date and place, the statements of the plaintiffs and their witnesses were 

relevant---Announcement of exercise of right of pre-emption was a personal act of every 

plaintiff, if announced that could be proved if he appeared before the court himself or 

through attorney. 

Muhammad Javaid Kasuri for Petitioner. 

Mian Zulfiqar Ali for Respondents.  

Date of hearing: 20th February, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this revision petition, the petitioner has challenged 

the judgment and decree dated 25-8-2004, passed by the learned Additional District Judge, 

Kasur, whereby appeal filed by the respondents/ plaintiffs was accepted and the judgment 

and decree dated 2-1-2004, dismissing the suit of the plaintiffs was set aside. 

  

2. Brief facts of the case are that the plaintiffs/respondents on 28-10-2000, filed a suit to pre-

empt the sale of land through registered sale deed dated 1-7-2000, in favour of the 

petitioner/defendant. Written statement was filed, suit was contested, the learned trial Court 

framed the issues and invited the parties to produce their respective evidence. Both the 

parties produced their oral as well as documentary evidence and vide judgment and decree 

dated 2-1-2004, the learned trial Court dismissed the suit. While recording findings on 

Issues Nos.2 and 5 the learned trial Court held that talbs have not been performed in 

accordance with law, therefore, dismissed the suit. The learned Ist Appellate Court reversed 

the findings on these issues and decreed the suit, hence, this revision petition. 

  

3. Learned counsel for the petitioner/defendant argues that none of the witnesses has stated 

about the date and time of gaining knowledge of sale by the plaintiffs and also their 

announcement of exercise of right of pre-emption, therefore, states that basic demand, i.e. 
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Talb-i-Muwathibat, has not been proved, that when Talb-i-Muwathibat has not been pleaded 

and proved in accordance with law the plaintiffs cannot succeed in the exercise of right of 

pre-emption; that the statements as well as report of P.W.4, who is part time postmaster, is 

not reliable with regard to the refusal of acceptance of notice of Talb-i-Ishhad; that the 

provisions of sending notice of Talb-i-Ishhad have also not been complied with, no receipt 

of sending registered notice through acknowledgement due has been produced and that there 

is no acknowledgment due with the envelope which has been produced before the Court, 

therefore, while relying upon Muhammad Ismail v. Muhammad Yousaf (2012 SCMR 911) 

and Mian Pir Muhammad and another v. Faqir Muhammad through L.Rs. and others (PLD 

2007 SC 302) prayed for the setting aside of the impugned judgment and decree passed by 

the learned Additional District Judge. 

  

4. On the other hand, learned counsel for the plaintiffs/ respondents has stated that the 

findings recorded by the learned Ist Appellate Court are valid and with reasons, therefore, 

cannot be set aside by this Court while exercising revisional jurisdiction; that when the 

report upon the registered envelope, which has been produced as Exh.P-2, and also the 

statement of postmaster who appeared as P.W.4, are available, there is no necessity to 

produce the receipt of sending notice issued by the post office and also registered notice sent 

through acknowledgement due card. In the circumstances of this case this is not a defect as 

well as fatal against the plaintiffs/ respondents. 

  

5. I have heard the learned counsel for the parties and gone through the record with their 

assistance. So far as sending of notice through registered post acknowledgement due is 

concerned, as the original envelope which was sent through registered post without 

acknowledgement due was returned back to the plaintiffs un-served and the same has been 

produced and exhibited in evidence of the plaintiffs as Exh. P-2 is not a substantial 

compliance of section 13 of the Punjab Pre-emption Act, 1991. In my view sending of 

registered notice be proved by the plaintiff through acknowledgment due, producing the 

receipt of delivery of notice to the addressee or the refusal to receive the notice by the 

addressee. So far as the reports upon Exh. P-2 are concerned, the person claiming to be the 

author of reports dated 21-10-2000 as well as 24-10-2000, upon this registered letter, 

appeared before the Court as P.W.4. Abdul Aziz P.W.4 is employee of Education 

Department and part time postmaster. His statement is that he has sent children of the school 

to inform the addressee about the registered letter and the children informed him that the 

addressee has gone to meet her relatives and second time the children through whom the 

message was sent for addressee told that there is refusal on the part of the addressee when 

the defendant has claimed inimical relations with P.W.4. P.W.4 admitted that he never went 

to the addressee to deliver the registered post envelope, he has even not mentioned the name 

of any witness and also the name of the child who was sent to the addressee is not in his 

memory. This report cannot be relied and cannot be used against the defendant/ petitioner. 

In these circumstances of the case if there would have been report of refusal proved against 

the petitioner/defendant then it could have been presumed that it is a substantial compliance 

of section 13 of the Punjab Pre-emption Act, 1991, but in these circumstances when the 

receipt of sending notice has not been produced and admittedly the registered letter 

produced as Exh. P-2 does not contain acknowledgement due, therefore, it is not a 

substantial compliance of section 13 of the Punjab Pre-emption Act, 1991, with regard to 
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sending notice under registered acknowledgement due. The other point relevant in this case 

is that for proving Talb-i-Muwathibat it is basic duty of the plaintiffs to plead and prove the 

exact time, date and place of gaining knowledge of the impugned sale and then to plead and 

prove the making of jumping demand forthwith after gaining the knowledge. If the time, 

date and place is not pleaded or proved through evidence the plaintiffs cannot prove the 

jumping demand because first they have to prove the gaining of knowledge at specific place, 

time and date. In this case though time, date and place has been pleaded but the plaintiffs 

failed to prove the same through evidence. Even one of the plaintiffs, namely, Muhammad 

Asghar, who appeared as P.W.3, states that 2-1/4 years ago when they were sitting on the 

Dera of Rafique Lambardar came to know about the sale, in this way specific time and date 

has not been said in his statement. It is settled principle of law that pleadings cannot be used 

as evidence for proving the specific time, date and place, the statements of the plaintiffs and 

their witnesses are relevant. None of the witnesses has narrated the date and specific time 

which is mandatory for proving of performance of Talb-i-Muwathibat. In this way the 

performance of Talb-i-Muwathibat has also not been proved in accordance with section 13 

of the Punjab Pre-emption Act, 1991. Furthermore, when questioned to the learned counsel 

for the plaintiffs/ respondents that there are three plaintiffs and only one of the plaintiffs 

appeared as P.W.3 whether he was holding any power of attorney on behalf of other 

plaintiffs, the answer is in negative. The learned counsel for the respondents/ plaintiffs tried 

to argue that it was sufficient that one of the plaintiffs appeared and has stated about the 

performance of Talb-i-Muwathibat. I am afraid that announcement of exercise of right of 

pre-emption is a personal act of every plaintiff, if announced that can be proved if he 

appears before the Court himself or through attorney. When there were three plaintiffs, 

statement of only one of the plaintiffs without holding power of attorney on behalf of other 

two plaintiffs is fatal defect in proving the performance of Talb-i-Muwathibat on behalf of 

two other plaintiffs who never appeared as a witness before the Court. 

 In view of what has been discussed above, this revision petition is accepted, findings 

recorded by the Ist Appellate Court with regard to performance of talbs are against law as 

well as result of misreading and non-reading of evidence produced by the parties before the 

Court, therefore, same are set aside and the suit filed by the plaintiffs/ respondents stands 

dismissed with no order as to costs. 

AG/K-8/L        Revision accepted. 

 

2014 M L D 1237 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD NAWAZ and others---Petitioners 

Versus 

NAWAB DIN and others---Respondents 
  

Civil Revision No.2544 of 2000, heard on 28th November, 2012. 

 Specific Relief Act (I of 1877)--- 
----S.42---Qanun-e-Shahadat (10 of 1984), Art. 64---Civil Procedure Code (V of 1908), 

O.XLI, R.27---Production of additional evidence---Scope---Suit for declaration of title---

Inheritance---Plaintiff's sought declaration to the effect that they were the legal heirs of the 

original deceased owner of the suit property, along with the defendants, and were entitled to 
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a share in the deceased's property---Suit was dismissed concurrently---Validity---Plaintiffs 

had made application under O.XLI, R.27, C.P.C. to place on record the passport of the 

original owner of the suit property, and it was clear that the entries on said passport had been 

subsequently made---Said documents were inadmissible at the belated stage as the same 

were not offered at trial stage or the first appellate stage---Oral evidence regarding proof of 

the plaintiffs' relationship with the deceased predecessor-in-interest of the defendants had 

not been established---Plaintiffs in accordance with Art. 64 of the Qanun-e-Shahadat, 1984 

had not produced the witnesses who were personally known them and the witnesses were 

not of the area in which the predecessor resided---One witness was the material uncle of the 

plaintiffs while the other was also an interest witness and their statements, thus, could not be 

relied upon---No documentary evidence had been produced by the plaintiffs and they were 

not parties to the previous round of litigation in relation to the suit property---No illegality 

was found in the findings of the courts below---Revision was dismissed. 

 Muhammad Zaheer Butt for Petitioners. 

Syed Kazim Ali Bukhari for Respondents.  

Date of hearing: 28th November, 2012. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioners-plaintiffs have 

challenged the judgment and decree dated 10-6-2000 passed by learned Addl: District Judge, 

Lahore, whereby the appeal filed by them was dismissed, and the judgment and decree dated 

18-9-1995 passed by learned Civil Judge, Lahore, whereby the suit for declaration filed by 

the petitioners-plaintiffs was dismissed. 

  

2. The facts of this case are that petitioners-plaintiffs filed a suit for declaration on 16-5-

1993 stating therein that they being the sons and daughters of Umar Din, pre-deceased son 

of Mst. Shakoran Bibi are to inherit Mst. Shakoran Bibi along with defendants Nos.1 to 4. 

The suit was contested by filing written statement. It was denied that their predecessor, 

Umar Din, was the son of Mst. Shakoran Bibi. It was pleaded that Umar Din was son of 

Mst. Bashiran Bibi, who was the second wife of father of the defendants and Umar Din was 

the son from her previous husband, therefore not entitled to inherit Mst. Shakoran Bibi. Out 

of the divergent pleadings of the parties, learned trial court framed issues and invited the 

parties to produce their respective evidence. Both the parties adduced oral as well as 

documentary evidence in support of their versions. After the close of trial, vide judgment 

and decree dated 18-9-1995 suit was dismissed by learned trial court. Feeling aggrieved 

thereby, an appeal was preferred before the first appellate court, which also met with the 

same fate vide judgment and decree dated 10-6-2000. Hence, this civil revision. 

  

3. Learned counsel for the petitioners-plaintiffs argues that it being a matter of inheritance 

both the courts below were bound to liberally interpret the evidence led by the plaintiffs; that 

the findings recorded by two courts below are against the law, therefore be set aside and the 

suit filed by the plaintiffs be decreed. Learned counsel for the petitioners-plaintiffs further 

argues that they have filed application under Order XLI, Rule 27 of the C.P.C. for 

permission to produce the documents mentioned therein and if they are not allowed to place 

the said documents, they will suffer an irreparable loss. 
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4. On the other hand, learned counsel for the respondents-defendants argues that it is a 

matter of inheritance for the respondents, the plaintiffs have absolutely no connection 

whatsoever with Mst. Shakoran Bibi, therefore it is not a matter of inheritance of petitioners, 

even otherwise, there are concurrent findings of facts recorded by two courts below and 

even no defect has been pleaded in this civil revision alleging in the findings of learned 

courts below, as such, no case for interference by this court while exercising revisional 

jurisdiction has been made out by the petitioners. Further states that with regard to the 

allotment of property in dispute, the matter went up to the august Supreme Court of Pakistan 

and the petitioners-plaintiffs never came to the surface as legal heirs of Mst. Shakoran Bibi 

and when the matter was decided in favour of defendants-respondents, they came forward 

with this claim. It has been further argued that no close relative was produced to prove the 

relationship, as claimed by the plaintiffs, all the witnesses are interested and no inhabitant of 

the area where Mst. Shakoran Bibi was living, has been produced, therefore in accordance 

with Qanun-e-Shahadat the requirement for proving the relationship has not been proved 

and even P.W.1 does not know about Mst. Bashiran Bibi. Learned counsel lastly prayed for 

dismissal of this civil revision. 

  

5. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely with their able assistance. 

  

6. The petitioners-plaintiffs have filed an application under Order XLI, Rule 27 of the C.P.C. 

(C.M. No.525-C-2005) for placing on record the original passport bearing No.068227 

prepared on 25-6-1951. They have also filed application (C.M. No.930-C-2006) for 

permission to produce the following documents:-- 

 (i) Certified copy of affidavit of Shakooran Bibi. 

 (ii) C.H. Form No.168-CH-I-LHR dated 10-8-1959 (in two parts). 

 (iii) Marriage invitation card of cousin of the petitioners. 

 (iv) Affidavit of real aunt (Phophi) of the petitioners along with National I.D. 

 (v) Death certificate of Bashiran Bibi w/o Abdul Majeed and NIC of Muhammad Saeed. 

 (vi) Original Passport No.068227. 

 I have noticed that in the passport at page 2, names of Umar Draz and Yamin have been 

mentioned, which are clearly visible from the naked eye that these names have been entered 

subsequently, as all other entries on this page are with other ink except these two names and 

further when more than 80% of this passport seems to be blemished with any oil, therefore 

only this entry is not helpful for the plaintiffs, as even the page numbers of this passport are 

not in order. The other documents are not per se admissible, most of which are private 

documents, which can be prepared at any time. When these documents were not offered by 

the plaintiffs in their evidence at trial stage or first appellate stage, therefore at this stage 

these documents cannot be allowed to be produced as additional evidence. As such, both the 

above mentioned C.Ms. are dismissed. 

  

7. The oral evidence with regard to proof of relationship of plaintiffs' predecessor Umar Din 

with Mst. Shakooran Bibi has not been proved. In accordance with Article 64 of Qanun-e-

Shahadat to prove the relationship, the witnesses who personally know them have not been 

produced. These witnesses are not of the area in which Mst. Shakooran was resided. One of 

the witnesses is maternal uncle of the plaintiffs. The other is also an interested witness. 
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Therefore, their statements cannot be relied upon, even they have not stated up to the mark 

to prove the relationship. No documentary evidence has been produced. Even in previous 

round of litigation the matter went up to the august Supreme Court and Mst. Shakooran died 

during the pendency of that lis and they were never party to these proceedings. Furthermore, 

there are concurrent findings of facts in the matter and the courts below while passing the 

impugned judgments and decrees have considered every bit of evidence, oral as well as 

documentary, placed before them and nothing is shown to have been overlooked any part of 

the record from their judicious consideration. The findings of both the courts below on 

question of facts and law are based on proper appreciation of oral as well as documentary 

evidence led in the suit, which are not liable to be reviewed or substituted in revisional 

jurisdiction. In this view of the matter, learned counsel for the petitioners-plaintiffs failed to 

point out any illegality or infirmity in the concurrent findings recorded by two courts below 

as well as misreading or non-reading of evidence on the part of two courts below. Therefore, 

no case for interference by this court while exercising jurisdiction under section 115 of the 

C.P.C. has been made out. Resultantly, this civil revision fails and the same is hereby 

dismissed with no order as to costs. 

KMZ/M-10/L        Revision dismissed. 

 

2014 M L D 1249 

[Lahore] 

Before Amin-ud-Din Khan and Shahid Waheed, JJ 

ABDUL SATTAR---Appellant 

Versus 

MUHAMMAD RAFI and others---Respondents 
  

R.F.A. No.732 of 2012, decided on 20th January, 2014. 

 Limitation Act (IX of 1908)--- 
 ----Ss. 5 & 14---Specific Relief Act (I of 1877), S. 12---Suit for specific performance of 

contract---Appeal---Determination of form of Appeal---Good faith---Condonation of delay--

-Scope---Applicant had not explained the delay after order of return of memorandum of 

appeal till filing of same before the High Court---Conduct of applicant was negligent in 

filing of appeal---Value of suit property for the purpose of court fee and jurisdiction was Rs. 

3,150,000--No doubt or complication to determine the forum of appeal existed in the 

present case---Sections 5 & 14 of Limitation Act, 1908 for condonation of delay would be 

applicable if applicant was prosecuting his case with due diligence---Time consumed in 

wrong forum could not be condoned under S. 5 of Limitation Act, 1908 as applicant had 

failed to show that he prosecuted his remedy in good faith---Delay in the present case was 

on account of applicant's own negligence and not due to the act of court---Application for 

condonation of delay along with appeal were dismissed in circumstances. 

Karamat Ullah and 3 others v. Sardar Muhammad Aslam Sukhera 1999 SCMR 1892 rel.  

Ijaz Mehmood Chaudhary for Appellant/Applicant. 

  

ORDER 
The applicant, Abdul Sattar, instituted a suit against the respondents for possession of the 

suit property through specific performance of agreement to sell dated 24-5-2006. The 

respondents filed an application under Order VII, Rule 11, C.P.C. for rejection of plaint. The 
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said application was accepted by the learned Civil Judge 1st Class, Okara who vide order 

and decree dated 8-10-2011 rejected the plaint. Feeling aggrieved, the applicant assailed the 

aforesaid decree through an appeal under section 96, C.P.C. before the learned Addl. District 

Judge, Okara. The valuation of subject matter in the suit was Rs. 3,150,000 which was 

beyond the pecuniary jurisdiction of the learned Addl. District Judge, Okara and, thus, vide 

order dated 18-5-2012 the appeal was returned to the applicant with a direction to file the 

same before the competent forum. Thereafter, the applicant on 3-9-2012 preferred an appeal 

before this Court along with the instant application under section 5 of the Limitation Act, 

1908 for condonation of delay. 

  

2. The applicant in this application has stated that the learned Addl. District Judge, Okara 

vide order dated 18-5-2012 returned the appeal; that the appeal was presented before this 

Court in the month of July, 2012 but the office refused to entertain the same due to summer 

vacations; that after summer vacations the appeal was presented on 3-9-2012; that the appeal 

was returned by the office with the objection that a separate application under section 5 of 

the Limitation Act be filed; and, that the time consumed in taking back the memorandum of 

appeal and then to refile it before this Court is condonable and thus the delay, if any, may be 

condoned. 

  

3. The question which requires determination in this application is as to whether the period 

with effect from the date of decree till the filing of appeal before this Court can be 

condoned. The above said question may be answered by taking guidance from the following 

extract of the judgment rendered by the Hon'ble Supreme Court of Pakistan in the case of 

Karamat Ullah and 3 others v. Sardar Muhammad Aslam Sukhera (1999 SCMR 1892):-- 

  

"And the appellants would be required to explain this delay for the period commencing from 

the date of decree till the filing of the appeal before the District Court. Even if the period 

during which the first appeal remained pending in the High Court is ignored, still the 

appellants need to explain the delay after the order of return of memorandum of appeal i.e. 

17-3-1987 till the filing of the appeal before the District Judge i.e. 18-5-1987. The 

explanation in the application filed under sections 5 and 14 of the Limitation Act is hardly 

satisfactory. There was no reason for applying certified copies and awaiting their delivery by 

the Copying Agency as the appeal was simply to be received and re-filed before the District 

Judge. Even if the explanation of having applied for copies is attached some importance, yet 

the appellants are required to explain their failure to refile the appeal immediately on 

receiving the certified copies of the orders of the High Court. The memo of appeal was 

received by them on 9-5-1987 and there was no reason to file the appeal on 18-5-1987 after 

9 days delay, not only that, the conduct of the appellants demonstrates acute negligence but 

also their application fails to explain delay for each day from 9-5-1987 to 18-5-1987. 

  

In the presence of section 18 of the West Pakistan Civil Courts Ordinance, there could be no 

doubt or complication to determine the forum of appeal. Sections 5 and 14 of the Limitation 

Act would come into play only if the delay appears to be condonable because of the 

appellants prosecuting their case with due diligence. The time consumed in pursuing the 

appeal in wrong forum could not be condoned under section 5 of the Limitation Act. 

Ghulam Ali v. Akbar alias Akoor and another (PLD 1991 SC 957) may be cited in this 
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behalf. In Abdul Ghani v. Mst. Mussarat Rehana (1985 CLC 2529) it was observed that for 

bringing the case within the ambit of principles governing section 14, the appellant has to 

show that he prosecuted his remedy before the wrong forum in good faith. In Government of 

Pakistan v. Rafi Associates Limited (1985 CLC 2234 Kar) choosing wrong forum lacking 

due care and attention were not considered as acts done in good faith. The principle that the 

act of Court shall prejudice nobody is not attracted in the present case, as the delay was on 

account of the appellant's own negligence and not due to the act of Court." 

  

4. Now, the case in hand is examined in the light of afore-cited judgment. The perusal of 

instant application reveals that the applicant has not explained the delay after the order of 

return of memorandum of appeal i.e. 18-5-2012 till the alleged filing of appeal before this 

Court in July, 2012. The memorandum of appeal was received by the applicant on 18-5-

2012 and there was no reason to file the appeal in July, 2012. This conduct of the applicant, 

as per above quoted precedent, demonstrates acute negligence. 

  

5. There is yet another angle to address the issue under discussion. The applicant instituted 

the suit for possession of the suit property through specific performance of agreement to sell. 

It is the case of the applicant that he had purchased the suit property for a consideration of 

Rs. 3,150,000. It means that value of the suit property for purposes of court fee and 

jurisdiction was Rs.3,150,000. In this view of the matter there could be no doubt or 

complication to determine the forum of appeal. Sections 5 and 14 of the Limitation Act 

would come into play only if the delay appears to be condonable because of the applicant 

prosecuting his case with due diligence. Thus, as per principle laid clown by the Hon'ble 

Supreme Court in the case of Karamat Ullah (supra), the time consumed in pursuing the 

appeal before the District Court, that is, the wrong forum in the given facts and 

circumstances of the case cannot be condoned under section 5 of the Limitation Act because 

applicant has failed to show that he prosecuted his remedy before wrong forum in good 

faith. The principle that the act of Court shall prejudice no body is not attracted to the case in 

hand as the delay was on account of the applicant's own negligence and not due to the act of 

Court. Thus, the application in hand being bereft of any merit is dismissed. 

 MAIN CASE 

6. Since C.M. No.2-C/2012 has been dismissed, the appeal is also dismissed being barred by 

time. 

AG/A-13/L       Appeal dismissed. 
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2014 M L D 1330 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD YOUSAF MALIK---Petitioner 

Versus 

MUHAMMAD SULEMAN DOGAR and 2 others--Respondents 
  

Writ Petition No.6129 of 2013, heard on 13th March, 2014. 

 (a) Punjab Pre-emption Act (IX of 1991)- - -  
- - - -Ss .  6, Civil Procedure Code (V of  1908), O. XIII, R.2 & O.XLI, R.27---Constitution 

of  Pakistan, Art.199---Constitutional petition---Suit for pre-emption---Affirmative evidence 

of the petitioner/pre-emptor was recorded---After recording of  evidence of 

vendee/respondent, pre-emptor made a statement that he did not want to produce evidence in 

rebuttal---Application for production of  additional evidence of  Patwari was filed by pre-

emptor after making said statement, which was dismissed by the Trial Court---Revision filed 

by the pre-emptor was also dismissed---Pre-emptor did not produce copy of  complete 

Jamanbandies containing complete khasra numbers of  the khewat and stated that 

"inadvertently the patwari could not be produced as a witness---Effect---Courts below 

concurrently held that said reason was not a sufficient ground for non-production of  

evidence, as opportunity was granted to the pre-emptor for production of  evidence in 

rebuttal, which was refused by him making a categoric statement---Filing of application for 

additional evidence was held not to be warranted by law---Recording of statement of patwari 

would not be helpful for the pre-emptor unless complete Jamanbandies containing complete 

Khasra numbers of  the Khewat were produced---Constitutional petition was dismissed. 

 (b) Constitution of Pakistan--- 
----Art. 199---Punjab Pre-emption Act (IX of 1991), S.6---Constitutional jurisdiction---

Order of revisional court challenged in constitutional petition---Scope---Re visional order 

arising out of civil litigation could not be challenged in constitutional jurisdiction except if 

the litigant could show that the orders impugned in the constitutional petition were without 

jurisdiction---No such defect had been claimed in the constitutional petition---When the 

court while passing the orders had exercised the jurisdiction vested in it by law, such orders 

could not be set aside in exercise of constitutional jurisdiction---Constitutional petition was 

dismissed. 

 Abdul Majeed Chaudhary, for Petitioner. 

Saeed-uz-Zafar Khawaja for Respondent. 

Date of hearing: 13th March, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---(C.M.No.1-2014) Learned counsel for the respondent states 

that if learned counsel for the petitioner is ready to argue the main writ petition today, he has 

no objection for acceptance of this application, which is supported by the affidavit of the 

learned counsel. Learned counsel for the petitioner states that he is ready to argue the writ 

petition today. In this view of the matter, this C.M. is allowed and the order dated 13-1-2014 

whereby writ petition ' was dismissed for non-prosecution is withdrawn and writ petition is 

restored to its original number. Office is directed to fix the same for today. . 
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MAIN CASE 
 2. Learned counsel for the petitioner argues that he is plaintiff in a suit for pre-emption. He 

filed an application before the learned trial court on 31-10-2012 for permission to produce 

additional evidence. The prayer was that Patwari Halqa could not be produced inadvertently, 

therefore, application be accepted and Patwari Halqa be summoned and his statement be 

recorded. Reply was filed, same was contested. 'Learned trial court vide order dated 3-12-

2012 dismissed the application. Revision was filed which also met with the same fate vide 

order dated 23-1-2013. 

  

3. Learned counsel for the petitioner while relying upon "Zar ,Wall Shah v. Yousaf Ali 

Shah, and others" (NLR 1992 SCJ 655 and "Mst. Allah Rakhi v. Mst. Raj Bibi and others" 

[PLD 1957 (W.P) Lahore 70] argues that the learned trial court fell in error while dismissing 

the application on the ground that petitioner has not disclosed that how the evidence of 

Circle Patwari is necessary in this case. Learned counsel argues that petitioner has produced 

in his evidence Jamabandi for the year 2001-2002 as Exh.P.4 of Khata No. 545 and 

Jamabandi for the same year of Khata No. 562 as Exh.P.5 and Aks Shajra prepared by the 

Patwari as Exh.P.6. Argues that in the Jamabandi (Exh.P5) in "Khana Kaifiyat" two khasra 

numbers have been mentioned by the Patwari.while preparing this document and further that 

to prove Exh.P.6 production of Patwari is necessary. 

  

4. On the other hand learned counsel for the respondent while relying upon "Muhammad 

Khan and 6 others v. Mst. Ghulam Fatima and 12 others" (1991 SCMR 970) argues that 

against the revisional order arising out of civil litigation, constitutional petition is not 

competent. Learned counsel supports the impugned orders. 

  

5. I have heard learned counsel for the parties and gone through the record with their able 

assistance. 

  

6. Affirmative evidence of the plaintiff-petitioner was recorded. After that evidence of 

defendant was recorded. Learned counsel for the petitioner made a statement on 28-9-2012 

that plaintiff does not want to produce evidence in rebuttal and after making that statement 

the application in hand was filed on 31-10-2012 when the suit was adjourned for final 

hearing and the reason mentioned in the application in para 4 is that inadvertently the 

Patwari could not be produced as a witness. Both the courts below have dilated upon this 

point and came to the conclusion that it is not a sufficient ground for non-production of 

Patwari at the relevant time. When the opportunity was granted to the plaintiff, even after 

the rebuttal evidence of the defendant, the learned counsel for the plaintiff-petitioner got 

recorded his statement that he does not want to produce evidence in rebuttal. After that in 

my view filing of application is not warranted by law, therefore, case-law referred by the 

learned counsel for the petitioner is not helpful for him as the facts and circumstances of this 

case are different. In the light of the law laid down by the Hon'ble Superior Courts I am 

unable to disagree with the findings recorded by both the courts below. Further I have 

noticed that plaintiff-petitioner opted to produce "Fard Khulasa" from the Jamabandi. He has 

not filed complete Jamabandi of the alleged Khewat on the basis of which he claims his 

right of pre-emption as Shafi-i-Khalit/contiguity as Khewat No. 545 (Exh.P4) consists upon 

423 Kanals 3 Marlas and 1 Sursahi wherein plaintiff claims to be owner of 8 Kanals and 18 
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Marlas and Khewat No. 562 which consists upon 334 Kanals and 15 Marlas, "Fard Khulasa" 

of which has been produced as Exh.P.5. In "Khana Kaifiyat" Patwari has mentioned two 

Khasra numbers i.e. 18/1 and 23/1. I am unable to understand why these numbers have been 

mentioned in "Khana Kaifiyat" when he was preparing Fard Khalasa Malkiyat. Plaintiff was 

required to produce the copy of complete Jamabandi in accordance with law. In this view of 

the matter, in my view recording of statement of Patwari will also not be helpful for the 

plaintiff-petitioner when he has not produced copy of complete Jamabandies containing 

compete Khasra I numbers of the Khewat. Further in the light of law laid down by the 

august Supreme Court of Pakistan reported as "Muhammad Khan and 6 others v. Mst. 

Ghulam Fatima and 12 others" (1991 SCMR 970) a revisional order arising out of civil 

litigation cannot be challenged in constitutional jurisdiction except the petitioner could show 

that the orders impugned in the petition are without jurisdiction. No such defect has been 

claimed in the orders impugned in this writ petition. When the courts below while passing 

the impugned orders have exercised the jurisdiction vested in them by law, in exercise of 

constitutional jurisdiction the same cannot be set aside. Resultantly, this writ petition having 

no merits stands dismissed. 

SA/M-117/L        Petition dismissed. 

 

2014 M L D 1487 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. SUGHRAN BIBI through L.Rs. and others---Petitioners 

Versus 

DEPUTY COMMISSIONER/DISTRICT COORDINATION OFFICER, DISTRICT 

COLLECTOR, FAISALABAD and others---Respondents 
  

Writ Petition No.6700 of 1995, C.Ms. Nos.2669 of 2006 and 3968 to 3971 of 2013, decided 

on 18th December, 2013. 

 Pakistan Administration of Evacuee Property Rules, 1950---  
----R. 12---Constitution of Pakistan, Art. 199---Constitutional jurisdiction of High Court---

Scope---Laches, principle of---Applicability---Sanction of mutation of sale on the basis of 

order of Custodian of Evacuee Property---Limitation---Scope---Requirements for granting 

relief in the constitutional petition was that the orders annexed with the said petition be 

presumed as correct and validly issued by the competent forum---Evidence was required for 

deciding title of petitioners with regard to property in question which could not be done in 

constitutional jurisdiction as complicated questions of facts were involved---Neither the 

original nor copy of alleged sale deed was on record---Respondents had purchased suit 

property in the auction proceedings conducted by the Banking Court and after purchase a 

sale certificate had been issued and mutation had been sanctioned in their favour---

Application for confirmation of transaction was to be made within 60 days to the Custodian 

of Evacuee Property---Petitioners filed application before the Deputy Custodian for 

confirmation of transaction long after the alleged accrual of cause of action---Custodian was 

bound to issue notice to the Rehabilitation Authorities of the area and affected persons but 

no such notice had been issued---Property in question had been exchanged with the other 

land---Respondents had denied from any record and issuance of any certified copy from the 

office of Custodian---Petitioners could not be permitted to prove such record by adducing 
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witness as well as other evidence---Local commission could not be appointed for 

confirmation of possession of petitioners---Applications moved by the petitioners before the 

Deputy Custodian for declaring the suit property as non-evacuee or muslim property were in 

contradiction with the endorsement of his order---Order passed by the Custodian could not 

be termed as an order in the eye of law---Complete and full-fledged trial was required for 

resolving dispute between the parties which practice could not be adopted in constitutional 

jurisdiction---Constitutional petition had been filed after about 38 years from passing of 

alleged order and principle of laches was applicable in the present case---Petitioners had 

failed to prove the existence of order of Custodian and to prove that certified copies issued 

by the record keeper were of those orders---Constitutional petition was dismissed in 

circumstances. 

 Hudaybia Textile Mills Ltd. and others v. Allied Bank of Pakistan Ltd. and others PLD 

1987 SC 512; Ahsan Ali and others v. District Judge and others PLD 1969 SC 167; Ata 

Ullah Malik v. The Custodian Evacuee Property West Pakistan and Karachi and others PLD 

1964 SC 236; Amir Jamal and others v. Malik Zahoor ul Haq and others 2011 SCMR 1023 

and Executive Engineer, Irrigation Department, Layyah Division and another v. Abdul 

Majeed and others 2006 SCMR 907 rel. 

Muhammad Umar Riaz for Petitioner.  

Muhammad Shafique for BOR.  

Waqar Ahmad Chaudhary, A.A.-G.  

S.M. Naseem for Respondent No.6.  

Imran Muhammad Sarwar for Respondent No.8. 

Dates of hearing: 3rd, 9th, 10th 17th and 18th December, 2013. 

  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this Writ Petition petitioners have made the 

following prayer:-- 

 "It is therefore, most respectfully prayed that the writ petition be accepted, and the direction 

be issued to the respondent No. 1 to sanction the mutation of sale in favour of the petitioners 

in pursuance of the order of Custodian dated 9-8-1959 in accordance with law. The costs of 

the petition may kindly be awarded to the petitioners." 

  

2. The prayer made in this writ petition is very simple that on the basis of order of Custodian 

dated 9-8-1959 respondent No. 1 who is Deputy Commissioner/District Coordination 

Officer, District Collector, Faisalabad to sanction the mutation of sale in favour of the 

petitioners. The original as well as added record of the case consists upon near about 2000 

pages and various applications, mostly by the petitioners, have been filed for permission to 

add record. Further C.M.No.2669-2006 was for summoning the record pertaining to the suit 

property allegedly under the custody of Secretary Settlement and Rehabilitation 

Commissioner, Board of Revenue, Punjab, Lahore and on 16-12-2013 C.M.No.3968-2013 

has been filed on behalf of the petitioners for seeking permission to place on record certain 

additional documents annexed with the application. C.M.No. 3969-2013 is for dispensation, 

as photocopies of the documents have been placed on the file and C.M.No.3970-2013 was 

filed, head-note of which is as under:-- 

 "APPLICATION UNDER SECTION 151 OF THE CODE OF CIVIL PROCEDURE 1908 

FOR SUMMONING MR. AFTAB HAIDER ZIADI SENIOR CLERK IN THE OFFICE OF 
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RESPONDENT NO. 3 TO APPEAR IN THE COURT AND INFORM THE COURT 

ABOUT THE STATUS AND GENUINENESS OF THE DOCUMENTS SUBJECT 

MATTER OF THE C.M.NO.2669/2006." 

  

3. I have heard learned counsel for the parties on 3-12-2013, 9-12-2013, 10-12-2013, 17-12-

2013 and 18-12-2013 and minutely scrutinized the record with their able assistance. 

  

4. The important factor is that more than thrice the parties went up to the level of august 

Supreme Court of Pakistan with regard to the matters relating to the suit property in various 

shapes and matter was agitated up to this Court so many times. As there is an observation of 

august Supreme Court of Pakistan in the order dated 26-3-1998 passed in Civil Appeal No. 

579 of 1997, which is reproduced for ready reference:-- 

  

" The above appeal is disposed of with the observation that the High Court may dispose of 

Writ Petition No. 6700/95 now pending before it and decide the question of title without 

being influenced by any observation/finding recorded by the High Court on 13-6-95 in Writ 

Petition No. 3323/81 by this Court in C.A.578/97. 

  

The above appeal is disposed of accordingly. There will be no order as to costs." 

  

I started hearing of the writ petition. As I have noted supra, though in the Writ Petition even 

at the time of filing of the Writ Petition or till to date there is no prayer for deciding the title 

of the petitioners with regard to the suit property, as for deciding the title the evidence is 

required and after complete hearing of the Writ Petition I am of the view that title of the writ 

petitioners cannot be decided in this writ petition as complicated disputed questions of fact 

are involved. Even otherwise the august Supreme Court of Pakistan has also not ordered this 

Court to decide the title of the writ petitioners. In the order dated 26-3-1998 passed in Civil 

Appeal No.579 of 1997, the august Supreme Court of Pakistan observed that this Court may 

decide the title. The tenor of the order is that this Court should not be influenced by the 

earlier observation findings recorded by the High Court on 13-6-1995 in Writ Petition No. 

3323 of 1981 and that of the august Supreme Court of Pakistan in Civil Appeal No. 578 of 

1997, therefore, I am not going to see the findings of this Court in Writ Petition No. 3323 of 

1981 and of august Supreme Court of Pakistan in Civil Appeal No. 578/97. 

  

5. Now the facts in series are that petitioners claim an unregistered sale deed dated 14-7-

1947 in favour of their predecessor Khushi Muhammad by a Non-Muslim Evacuee. It is the 

case of the petitioners that the Sale Deed could not be registered as the Evacuee migrated to 

India and as per their case there is an application on behalf of their predecessor to the 

Deputy Custodian dated 29-12-1948 for declaring the suit property as non-evacuee, the 

Deputy Custodian vide his order dated 16-12-1957 declared the suit property as Muslim 

property and declared the sale deed as genuine document and the Custodian confirmed the 

order of Deputy Custodian vide his order dated 9-8-1959 and therefore, learned counsel 

argued that respondent No. 1 is bound under the law to sanction a sale mutation in the name 

of the petitioners on the basis of order passed by the Custodian. Admittedly neither the 

original nor copy of the said alleged Sale Deed is on the record. 
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6. On the other hand, learned A.A.-G. as well as learned counsel representing Board of 

Revenue have vehemently opposed the arguments advanced by learned counsel for the 

petitioners and prayed for dismissal of the writ petition. Learned counsel representing 

respondent No.3/Board of Revenue has stated that it is the categorical stance of respondent 

No. 3 that the alleged orders of Deputy Custodian as well as Custodian are forged and 

fictitious one and no record of said orders is available with the respondent and further that 

all the other documents specifically the alleged applications moved by the predecessor of the 

petitioners for declaring the suit property as non-evacuee, are forged and fictitious one, 

therefore, learned counsel for the respondents have also opposed the applications moved by 

the petitioners. 

  

7. Respondents Nos. 8 and 9 are purchasers of the suit property in the auction proceedings 

by the Banking Court and after purchase a sale certificate was issued and mutation was also 

sanctioned in their favour. According to the learned counsel representing respondents Nos. 8 

and 9 the matter has been finally decided by the august Supreme Court of Pakistan, 

judgment of which is reported as "Hudaybia Textile Mills Ltd. and others v. Allied Bank of 

Pakistan Ltd. and others" (PLD 1987 SC 512) and it is stated by the learned counsel that the 

suit property has been sold by the said respondents to hundreds of people who have 

purchased the same and constructed their houses and they are residing therein and the area is 

now known as New Nazimabad Town. 

  

8. As I have noted that this case has been heard on five dates of hearing with full length with 

complete scrutiny of the record and further I have also noted that prayer of this writ petition 

is very simple one which can only be granted on the basis of admitted facts and documents 

between the parties and it will not be out of place to mention here that the original writ 

petition was consisting upon 20 pages only and when the file of this case completed the 

journey of about 18 years, its volume today is near about 2000 pages. The proceeding of the 

writ petition shows that originally three documents were annexed with this petition but 

afterwards on raising objection by the respondents to meet with the said objections the 

petitioners started to pray for permission to annex further documents with the petition, 

which was liberally granted by this Court and it was observed that the evidentiary value of 

the said documents will be decided at the time of final hearing of the writ petition. 

  

Additional documents have been produced by both the parties. For granting relief claimed in 

the writ petition, the requirement is that the orders annexed with the original petition i.e. the 

alleged order of Deputy Custodian dated 16-12-1957 and of Custodian dated 9-8-1959, if 

these orders, alleged certified copies of which have been produced along with the main 

petition, at the time of its filing, be presumed as correct and validly issued by the competent 

forum, even then in the light of objections raised by learned counsel for the respondents, the 

relief claimed cannot be granted and the orders are not implementable in the revenue record, 

therefore, I will refrain myself from deciding question of title of suit property keeping in 

view the prayer made in the writ petition, otherwise the discussion of the case will be 

voluminous without any result because that discussion is neither permissible while dealing 

with a constitutional petition nor beneficial for the parties keeping in view the prayer made 

in the petition. 
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The order of the Deputy Custodian dated 16-12-1957 shows that date of institution of 

application by the petitioners is 25-3-1957 and it has been registered as Case No. 3 of 1957. 

  

8(sic). In Rule 12 of the Administration of Evacuee Property Rules, 1950, the procedure for 

confirmation of a transaction has been given, application was to be made within 60 days and 

the order of Deputy Custodian implementation of which has been sought by the petitioners, 

shows that application before the Deputy Custodian was filed on 25-3-1957, which prima 

facie shows that the same has been filed long after the alleged accrual of cause of action or 

publication of the Rules. I am conscious of the fact that if there was delay that should have 

been consciously considered and condoned in the light of "Ahsan Ali and others v. District 

Judge and others" (PLD 1969 Supreme Court 167) by the Deputy Custodian and the 

Custodian and in the light of "Ata Ullah Malik v. The Custodian Evacuee Property, West 

Pakistan and Karachi and others" (PLD 1964 Supreme Court 236) a delay cannot be 

condoned impliedly and in accordance with Rule 12(5) of the rules referred supra the 

Custodian was obliged to issue notice to the Rehabilitation Authorities of the area and 

affected persons but no such notice has been claimed to have been issued by the Custodian. 

Record shows that a Textile Mill was established in the year 1952, which is prima facie 

evident that possession was transferred to the mill and further litigation also shows the facts 

in series that matter was started with the acquisition and subsequently the suit land was 

exchanged with the other land. I have noticed that to support the orders passed by Deputy 

Custodian and Custodian, petitioners moved C.M.No.3007 of 2006 for permission to 

produce the additional documents. In the alleged application moved by the predecessor of 

the petitioners for declaring the suit property as non-evacuee in the year 1947 the alleged 

certified copy has been produced. The copy was applied on 17-12-1999 whereas the same 

was allegedly received by the petitioners on 22-5-2000 but the application for permission to 

produce the same on the record of this writ petition was filed in the year 2006, which also 

speaks volume. As I have noted supra, the application C.M. No.3007 of 2006, was allowed 

just to bring on record the documents annexed with the petition and their evidentiary value 

was to be seen at the time of main decision of the writ petition. As respondent No. 3 has 

categorically denied from any such record and issuance of any such certified copy from the 

office of respondent No. 3, in these circumstances against the stance of respondent No. 3 

petitioners cannot be permitted in these proceedings to prove the same by adducing witness 

as well as other evidence as the petitioners have prayed for permission to produce the 

previous Record Keeper as a witness who allegedly issued the certified copies and for 

appointment of local commission for confirmation of possession. I am afraid all these 

prayers are not permissible under the law when this Court is dealing with this case under 

constitutional jurisdiction vested in it under Article 199 of the Constitution of Islamic 

Republic of Pakistan, 1973, therefore, all the above mentioned applications moved by the 

petitioners are not competent, same are dismissed. 

  

9. The alleged applications moved by the predecessor of the petitioners before the Deputy 

Custodian for declaring the said property as non-evacuee or Muslim Property in the year 

1947 are in contradiction with the endorsement of the order of Deputy Custodian which 

shows that the application was moved on 16-12-1957 and it was registered as Case No. 3 of 

1957. It is very astonishing that the petitioners are relying upon the order of Deputy 

Custodian dated 16-12-1957 and of Custodian dated 9-8-1959 and in the same breath they 
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are producing the record in contradiction with some contents of these orders. Perusal of the 

order of Custodian dated 9-8-1959 itself shows that it is not an order passed after application 

of mind, therefore, it cannot be termed as an order in the eye of law as the Custodian 

through his order just confirms the order of Deputy Custodian. 

  

For resolving the dispute between the parties a complete and full-fledge civil trial is required 

which practice cannot be adopted by this Court in constitutional jurisdiction. Light can be 

taken from "Amir Jamal and others v. Malik Zahoor ul Haq and others" (2011 SCMR 1023) 

and "Executive Engineer, Irrigation Department, Layyah Division and another v. Abdul 

Majeed and others" (2006 SCMR 907). 

  

10. Principle of laches is also in the way of the petitioners. No valid explanation has even 

been advanced by the learned counsel for the petitioners, as the order sought to be 

implemented is of the year 1957 and the writ petition has been filed in the year 1995, i.e. 

near about 38 years after the alleged order and even the orders passed by this Court as well 

as august Supreme Court of Pakistan in the execution proceedings whereby the suit property 

was auctioned by the Banking Court and a Sale Deed has been issued in favour of the 

concerned respondents and further the property has been sold to the various persons, who 

have constructed their houses and residing therein, have also not been challenged in this 

petition. 

  

11. In the light of what has been discussed above, the petitioners failed to prove the 

existence of the order of the Deputy Custodian dated 16-12-1957 and of the Custodian dated 

9-8-1959 and also failed to prove that certified copies of the alleged orders are valid certified 

copies issued by the keeper of record of those orders, therefore, no question of issuance of 

writ for sanction of mutation of sale in favour of the petitioners arises. The prayer made by 

the petitioners in this writ petition is not tenable under the law, therefore, this petition stands 

dismissed. 

AG/S-22/L         Petition dismissed. 

 

2014 M L D 1676 

[Lahore] 

Before Amin-ud-Din Khan, J 

GHULAM YASIN---Petitioner 

Versus 

MUHAMMAD NAWAZ and others---Respondents 
  

Civil Revision No.14 of 2005, heard on 5th March, 2014. 

 (a) Specific Relief Act (I of 1877)---  
----S. 12---Contract Act (IX of 1872), S. 2 (e) (h)---Suit for specific performance of 

contract---Agreement---Ingredients---Scope---Contention of defendant was that impugned 

agreement to sell did not bear the signatures of plaintiff---Suit was dismissed by the Trial 

Court but same was decreed by the Appellate Court---Validity---Alleged agreement to sell 

did not contain the date of performance of the same and no separate receipt of payment of 

money had been produced---Impugned agreement to sell was allegedly signed by the 

defendant but no signature of plaintiff was available on the same---Signatures of son of 
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plaintiff were available but there was no mention whether he was attorney or he had any 

power on behalf of his father to enter into an agreement to sell with the defendant---Local 

commission had assessed the value of suit property as Rs. 4,80,000 whereas under the 

agreement same had been mentioned as Rs. 22,000---Present suit had been filed after about 

10 years of the alleged agreement to sell which was doubtful---Agreement to sell was signed 

by only one party and same could not be termed as an agreement under S. 2(e)(h) of 

Contract Act, 1872---Contract would come into existence upon acceptance of offer/proposal 

and to have an agreement there should be consideration for the promise---Both the parties to 

the agreement should agree for fulfilling the condition to such agreement for enforcement of 

the same in the future or performance of their part in the future and they should be able to 

file suit for specific performance on the basis of said agreement---When one of the parties 

had not signed the agreement then other party could not file suit for specific performance of 

said agreement against the party who had not signed the same---Ingredients of valid 

agreement were missing in the present case---Alleged agreement to sell was not an 

agreement in the eye of law---Findings recorded by the Appellate Court while decreeing the 

suit were against the law as well as evidence available on the file which were set aside with 

costs throughout---Revision was accepted in circumstances. 

 Mst. Nazeer Begum v. Syed Abid Hussain Shah and others PLD 2005 Lah. 419; Mst. 

Gulshan Hamid v. Kh. Abdul Rehman and others 2010 SCMR 334 ;Mst. Barkat Bibi and 

others v. Muhammad Rafique and others 1990 SCMR 28 and Mst. Latifan Begum and 

another v. Nisar Ahmad 2001 YLR 701 ref.  

Mst. Nazeer Begum v. Syed Abid Hussain Shah and others PLD 2005 Lah. 419; Mst. 

Gulshan Hamid v. Kh. Abdul Rehman and others 2010 SCMR 334 ;Mst. Barkat Bibi and 

others v. Muhammad Rafique and others 1990 SCMR 28 and Mst. Latifan Begum and 

another v. Nisar Ahmad 2001 YLR 701 rel. 

 (b) Civil Procedure Code (V of 1908)--- 
 ----S.115---Revisional jurisdiction of High Court---Concurrent findings of fact by courts 

below---Scope---High Court while examining concurrent findings of fact recorded by courts 

below, in exercise of its revisional jurisdiction under section 115 C.P.C., has to attend 

reasons given by courts below in support of such findings and misreading, non-reading or 

perverse appreciation of evidence has to be discovered in reasoning of courts below to 

justify interference in exercise of its revisional jurisdiction. 

Malik Ameer Muhammad Joyia for Petitioner.  

Nemo for Respondents.  

Date of hearing: 5th March, 2014. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision petitioner has challenged the 

judgment and decree dated 7-12-2004 passed by learned Additional District Judge whereby 

appeal filed by the respondent-plaintiff was accepted and judgment and decree dated 27-6-

2003 passed by learned Civil Judge 1st Class, Bhakkar dismissing the suit for specific 

performance, was set aside. 

 2. Brief facts of the case are that on 27-11-1998 plaintiff-respondent filed a suit for specific 

performance on the basis of an agreement to sell dated 20-2-1988. Written statement was 

filed. Agreement was denied. Learned trial court framed the issues on 9-7-1999, which are 

as follows:-- 
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 (1) Whether the plaintiff has no cause of action to file this suit? OPD 

 (2) Whether the suit is ambiguous? OPD 

(3) Whether the suit is time barred? OPD 

(4) Whether the plaintiff is estopped due to contradiction in his act and conduct? OPD 

(5) Whether the suit is not properly valued for the purposes of court fee? OPPs 

(6) Whether the plaintiff is entitled to the decree as prayed for? OPP 

(7) Relief. 

3. Parties were directed to produce their evidence. Both the parties produced their oral as 

well as documentary evidence. Learned trial court also sent the Local Commission for 

determination of the price of the suit plot, who vide his report dated 23-9-1999 determined 

that the price of the suit plot is Rs.4,80,000. Vide judgment and decree dated 27-6-2003 

learned trial court dismissed the suit. Appeal was preferred. Learned first appellate court 

vide judgment and decree dated 7-12-2004 accepted the appeal and decreed the suit. 

 4. Learned counsel for the petitioner argues that the agreement has been denied by the 

petitioner-defendant; that plaintiff-respondent failed to prove the execution of the agreement 

and payment of the money under the agreement; that the agreement is defective one as it 

does not bear the signatures of the plaintiff-respondent. While relying upon "Mst. Nazeer 

Begum v. Syed Abid Hussain Shah and others" (PLD 2005 Lahore 419), "Mst. Gulshan 

Hamid v. Kh. Abdul Rehman and others" (2010 SCMR 334) and "Mst. Barkat Bibi and 

others v. Muhammad Rafique and others" (1990 SCMR 28), "Mst. Latifan Begum and 

another v. Nisar" (2001 YLR 701) as well as a judgment passed by this Court in 

R.S.A.No.128 of 2005 (Talib Hussain v. Muhammad Nawaz and others ) dated 6-6-2013 

argues that if any agreement is not signed by both the parties, the contract could not come 

into existence as for acceptance of the offer/proposal signatures of both the parties are 

necessary when terms of the agreement are to be accepted and acted upon by the parties. 

 5. Respondent was represented through Ch. Nisar Ahmed Dhiloon, Advocate whose name 

is notified in the cause list but no one is present on behalf of the respondent, therefore, he is 

proceeded against ex parte. 

 6. I have heard ex parte arguments of learned counsel for the petitioner, gone through the 

record as well as evidence recorded by both the courts below and the case-law referred by 

learned counsel for the petitioner. 

 7. I have noticed that alleged agreement to sell (Exh.P.1) does not contain the date of 

performance. No separate receipt of payment of money under the agreement has been 

produced. The alleged agreement is dated 20-2-1988 and the suit has been filed on 27-11-

1998. Agreement is allegedly signed by the petitioner-defendant and there are no signatures 

of the plaintiff-respondent. The signatures of son of the plaintiff are available but there is no 

mention that he is Attorney or he has any power on behalf of his father to enter into an 

agreement to sell with the respondent-petitioner. When without any reason the date of 

performance is not mentioned in the agreement, it makes it doubtful. I have noticed that the 

Local Commission has assessed the value of the suit property as Rs.4,80,000 whereas under 

the agreement the value of the property has been mentioned as Rs.22,000 and it is the case 

of the plaintiff-respondent that Rs.21,000 has been paid as earnest money and only Rs.1000 

is outstanding till the time of execution of sale instrument. There is no specific mention that 

why this case has been filed after about 10 years of the alleged agreement to sell and even in 

the agreement there is no mention that why the sale instrument has been deferred when 

almost 95.45% of the consideration amount has been paid, what was the reason for non-
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payment of the meager amount of Rs.1000 and entering into the agreement, no disability has 

been mentioned in the agreement nor pleaded in the suit, why the sale instrument was not 

executed. All these things make the agreement doubtful when it is denied by the other side. 

Furthermore, when the alleged agreement to sell is signed by one party, under section 

2(e)(h) of the Contract Act, 1872 it cannot be termed as an agreement. Contract would come 

into existence upon acceptance of the offer/proposal and to have an agreement it was very 

essential that there should be consideration for the promise. In this case the ingredients of 

constituting a valid agreement are missing, therefore, Ex.P.1 cannot be termed as an 

agreement. 

 8. In my view the test to judge an enforceable agreement, where both the parties to the 

agreement agree for fulfilling the condition to agreement in the future or performance of 

their part in the future, both the parties to the alleged agreement be able to file suit for 

specific performance of the agreement, when one of the parties had not signed, the other 

party cannot file a suit for specific performance of the said agreement against the party who 

has not signed the agreement. In this view of the matter the alleged agreement to sell on the 

basis of which suit has been filed is not signed by the plaintiff-respondent himself, therefore, 

the alleged agreement is not an agreement in the eye of law. While relying upon the case-

law referred by the learned counsel for the petitioner I am clear in my mind that the findings 

recorded by the learned first appellate court while decreeing the suit are against the law as 

well as evidence available on the file. In this view of the matter, this Civil Revision is 

accepted with costs throughout and findings recorded by the learned first appellate court are 

set aside. 

AG/G-21/L Revision accepted. 

 

P L D 2014 Lahore 135 

Before Amin-ud-Din Khan and Abid Aziz Sheikh, JJ 

FARAMETAL CRAFTS (PVT.) LTD---Appellant 

Versus 

NASIR MEHMOOD and others---Respondents 
  

R.F.A. No.183 of 2007, heard on 22nd October, 2013. 

 (a) Punjab Pre-emption Act (IX of 1991)---  
----S. 13---Civil Procedure Code (V of 1908), O.VII, R.11 & O.VI, R.14---Pre-emption 

suit---Performance of talbs on behalf of company---Scope---Rejection of plaint---Scope-

--Contention of defendants was that suit was not filed by the authorized person---

Application for rejection of plaint was accepted by the Trial Court---Validity---Specific 

pleading must be with regard to authorization for performing talbs and for filing pre-

emption suit---Juristic person (company) had filed the present suit through its Chairman 

but there was no mention of any prior resolution authorizing him for performing talbs or 

filing the suit which was necessary---Difference of one hour in the time of knowledge of 

sale was on record as pleaded by the plaintiff which was not specific---No illegality or 

material irregularity was pointed out in the impugned order passed by the Trial Court---

Appeal was dismissed in circumstances. 

 

PLD 2004 Kar. 17; PLD 1997 Kar. 276 and 2009 CLD 194 rel. 
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 (b) Punjab Pre-emption Act (IX of 1991)--- 
 ----Ss. 13 & 6---Talbs, performance of---Procedure---Right of pre-emption---Person 

competent to file pre-emption suit---Scope---Suit for pre-emption was filed on the basis 

of right in the property sold on the basis of property already held by the pre-emptor---

Right of pre-emption was not a personal right, it being in the nature of a limitation on the 

power of vendor, enforceable on sale which was a condition precedent not the existence 

of the right but to its enforceability ---Such was not a right of repurchase either from the 

vendor or from the vendee but it was simply a right of substitution---Juristic person 

(company) could file suit for pre-emption as same could hold and acquire property---

Talbs could be performed by the juristic person (company)through authorized person 

who must have specific authorization for making each of the talbs---Person making talbs 

must have authorization on behalf of the juristic person (company)prior to performing 

Talb-i-Muwathibat, Talb-i-Ishhad and Talb-i-Khasumat---Prior authorization must be by 

the juristic person (company) before the knowledge of sale in favour of authorized 

person for performing talbs. 

Malik Bashir Ahmad Khan and others v. Qasim Ali and others PLD 2009 SC 183; 

Secretary, B & R, Government of West Pakistan and 4 others v. Fazal Ali Khan PLD 

1971 Kar. 625; Abdul Rahim Khan v. Asif Ali and others 2003 MLD 178; Dwarka Das 

v. Hussain (1878) ILR (Allahabad) 564 and Unair Ali Khan and others v. Faiz Rasool 

and others PLD 2013 SC 190 rel. 

  

(c) Constitution of Pakistan--- 
 ----Art. 260---"Person"---Meaning---Word "person" would include any body politic or 

corporate. 

 

 (d) Words and phrases---  
----"Juristic person"---Meaning. 

 Black's Law Dictionary and Online Free Dictionary rel. 

Muhammad Farooq Qureshi Chishti for Appellant.  

Iqbal Ahmad Malik for Respondents. 

Mian Hameed-ud-Din Kasuri and Sheikh Naveed Shehryar, Amicui Curiae. 

Date of hearing: 22nd October, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal, appellant has challenged the order 

dated 16-1-2007 passed by learned Civil Judge 1st Class, Gujranwala, whereby the plaint 

of suit for pre-emption filed by the appellant was rejected under Order VII Rule 11 of 

the C.P.C., which amounts to a decree. 

  

2. Briefly, the facts as leading to this appeal are that the plaintiff-appellant is a private 

limited company filed a suit on 17-5-2005 to pre-empt the sale of land in favour of 

defendants Nos.1 to 4 by defendant No.5 through sale deed No.9 registered on 18-1-

2005 with regard to the suit property mentioned in the plaint. The defendants on 4-10-

2005 filed an application under Order VII, Rule 11 of the C.P.C. for rejection of plaint 

on the ground that suit has not been filed by the authorized person and also it is barred 

by law and 1/3rd amount has not been deposited within 30 days from the date of filing of 
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suit. The record shows that plaintiff moved two applications under Order VI, Rule 17 of 

the C.P.C. for permission to amend the plaint. The reply was filed. Learned trial court 

after hearing the arguments of learned counsel for the parties vide order dated 16-1-2007 

while rejecting the plaint has also dismissed both the applications for permission to 

amend the plaint. 

  

3. We have heard the learned counsel for the parties on 13-6-2013 and 18-6-2013 and 

case was reserved for announcement of judgment. However, during the course of 

dictating judgment it transpired that some important points far reaching consequence 

require clarification, therefore office was directed to fix the case for rehearing on 27-6-

2013 after notice to learned counsel for the parties. On 27-6-2013 while noting the facts 

of case as well as arguments of learned counsel for the parties we framed the following 

questions:-- 

 (a) Whether a juristic person can file a suit for possession through pre-emption under 

the Punjab Pre-emption Act, 1991? 

 (b) How a juristic person can make Talbs? 

 (c) Whether Chief Executive of the Company or any other employee of the Company 

can make Talb-e-Muwathibat on behalf of the Company and what is its procedure 

under law and Islamic jurisprudence? 

 (d) Whether the fact regarding authorization of making Talbs on behalf of the juristic 

person should mandatorily be mentioned in the plaint like other details of Talb-e-

Muwathibat, that is, date, time, place and name of witnesses. 

 On the above said date we also made request to Messrs Mian Hameed-ud-Din Kasuri 

and Sh. Naveed Shehryar, Senior Advocates, Supreme Court of Pakistan to assist this 

Court as Amicus Curiae, who accepted our request and today both the learned Amicus 

Curiae have given assistance to this Bench on the above mentioned points. First of all, 

we have heard the learned Amicus Curiae and then learned counsel for the parties. 

 It is necessary to note here that in case in hand the juristic person is a private limited 

company and we have been assisted with regard to company as juristic person only, 

therefore to this effect we are dilating upon the questions framed and to the extent of 

other juristic persons the matter will be considered in an appropriate case. 

  

4. (a) Whether a juristic person can file a suit for possession through pre-emption under 

the Punjab Preemption Act, 1991? 

 Learned both the Amicui Curiae are of the opinion that yes, the juristic person can file a 

suit for possession through pre-emption as a juristic person can hold and acquire the 

property. They state that this question has been considered by the learned Single Judge 

of Sindh High Court in case reported as "PLD 1997 Karachi 276 (SIRAJUDDIN 

PARACHA and 12 others v. MEHBOOB ELAHI and 3 others)" but the question has not 

been decided. Learned Amicus Curiae have their opinion that the juristic person can file 

suit for possession through pre-emption. 

  

5. (b) How a juristic person can make Talbs? 

 Learned both the Amicui Curiae have the opinion that the juristic person can make 

Talbs through authorized person by way of resolution of Company in accordance with 

the procedure, memorandum and article of Association of the Company. They are of the 
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opinion that there must be specific power given to the authorized person for making all 

the Talbs i.e. specifically Talb-e-Muwathibat, Talb-e-Ishhad and Talb-e-Khasumat. 

Without specific authority by the Company no Talbs can be made on behalf of the 

Company by any person, he may be the Chief Executive of the Company. 

  

In the opinion of Sh. Naveed Shehryar, Advocate/Amicus Curiae that on the basis of 

principles of section 14 of the Punjab Pre-emption Act, 1991, Attorney appointed by the 

Company can make demands. Mian Hameed-ud-Din Kasuri, Advocate/Amicus Curiae 

has referred Explanation II of section 235 of Mahommedan Law by Mulla to express his 

opinion that Talbs can be made by the person authorized by the Company. Both the 

learned Amicus Curiae have referred "PLD 2013 Supreme Court 190 (UNAIR ALI 

KHAN and others v. FAIZ RASOOL and others)" to state that the authorization must be 

specific with regard to making of every Talab. 

  

6. (c) Whether Chief Executive of the Company or any other employee of the Company 

can make Talb-e-Muwathibat on behalf of the Company and what is its procedure 

under law and Islamic jurisprudence? 

 Learned both the Amicui Curiae are of the opinion that the Chief Executive or other 

employee of the Company cannot make Talb-i-Muwathibat on behalf of Company 

without prior authorization by the Company for making Talbs. They have referred "2012 

YLR 2666 (Messrs AUJLA AND ASSOCIATES through Chief Executive v. 

ADDITIONAL DISTRICT JUDGE, GUJRANWALA and 2 others)". 

  

In the opinion of Sh. Naveed Shehryar, Advocate/Amicus Curiae the resolution for 

authorization of making Talbs can be made after the sale comes in the knowledge of 

Company through any means and then just after passing the resolution of authorization, 

authorized person can immediately make demand of Talb-e-Muwathibat but in the 

opinion of Mian Hameed-ud-Din Kasuri, Advocate/Amicus Curiae there must be prior 

resolution of authorization in favour of authorized person of Company for making Talb-

e-Muwathibat before the knowledge of sale to the Company. Both the learned Amicus 

Curiae state that it is a very difficult question and there is no legislation upon this 

question. It is needed that there must be some legislation upon this point. 

 7. (d) Whether the fact regarding authorization of making Talbs on behalf of the juristic 

person should mandatorily be mentioned in the plaint like other details of Talb-e-

Muwathibat, that is, date, time, place and name of witnesses? 

  

Learned Amicui Curiae are of the opinion that it is must that authorization of Talbs on 

behalf of juristic person should be mandatorily mentioned in the plaint like other details 

in the light of Order VI Rule 14 of the CPC. They have referred "PLD 2004 Karachi 17 

(ABDUL HAMEED KHAN v. Mrs. SAEEDA KHALID KAMAL KHAN and others), 

PLD 1997 Karachi 276 (SIRAJUDDIN PARACHA and 12 others v. MEHBOOB ELAHI 

and 3 others) and 2009 CLD 194 (MUHAMMAD AYUB AND BROTHERS through 

Partner v. PROVINCE OF SINDH through Secretary Irrigation and Power Department, 

Karachi and another)." 
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8. After hearing the learned Amicui Curiae we have heard the learned counsel for the 

appellant. He argues that in the light of section 182 of the Contract Act, 1872 there is no 

need of agency, rather Chief Executive himself can make Talbs on behalf of the 

Company without any prior resolution. States that mentioning of authority of making 

Talbs and filing suit in the plaint is also not necessary. 

  

9. On the other hand, learned counsel for the respondents-defendants while referring 

section 196 of the Companies Ordinance, 1984 argues that it is not automatically within 

the powers of Chief Executive or a Director to make Talbs; that the resolution is must in 

accordance with section 172 of the Companies Ordinance, 1984; that when no Talbs 

were made by the authorized person, therefore suit was barred by law and as such the 

plaint has rightly been rejected. On facts learned counsel argues that even there is no 

mention of any resolution of Company in the plaint nor any such resolution is mentioned 

in the list of documents produced with the plaint or in the list of documents relied by the 

plaintiff. Further states that even in the reply of application under Order VII, Rule 11 of 

the C.P.C. there is no mention of resolution; that first application for amendment of 

plaint was filed wherein the resolution dated 17-12-2005 was mentioned and another 

application for amendment was filed wherein it was stated that actually the date of 

resolution is 17-12-2004 instead of 17-12-2005. Relies upon "PLD 2013 SC 239, Abaid 

Ullah Malik v. Addl. District Judge, Mianwali and others to state that no amendment was 

permissible. 

  

10. We have heard the learned counsel for the parties as well as learned Amicus 

Curiae at full length and also gone through the record and also case-law referred by them 

minutely. 

  

11. First we take point "(a) Whether a juristic person can file a suit for possession 

through pre-emption under the Punjab Pre-emption Act, 1991?" 

  

12. We see what is the juristic person? The definition has been given in Article 260 of 

the Constitution of the Islamic Republic of Pakistan, 1973 which is as under:-- 

 "Person, includes any body politic or corporate." 

 According to Black's Law Dictionary: 

 "Artificial person (juristic person). An entity, such as a corporation, created by law and 

given certain legal rights and duties of a human being; a being, real or imaginary, who 

for the purpose of legal reasoning is treated more or less as a human being." 

 According to the online free dictionary" 

 "An individual or group that is allowed by law to take legal action, as plaintiff or defendant. 

It may include natural persons as well as fictitious persons (such as corporations). 

Blackstone." 

 Black's Law Dictionary, Ninth Edition, By Bryan A. Garner Editor in Chief, Page No.1258. 

 <http://www.thefreedictionary.com/Juristic+person>. 

  

13. There is consensus on this point that a juristic person can file a suit for pre-emption. 

We are also of the view that a juristic person can file a suit for pre-emption because a 

juristic person can hold property and can also acquire property. A suit for pre-emption is 
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filed on the basis of right in the property sold on the basis of property already held by 

the pre-emptor. In accordance with section 6 of the Punjab Pre-emption Act, 1991 it 

vests in "Person" in case of Shafi Sharik and Shafi Jar, whereas in case of Shafi Khalit 

the word "Participator" in the special rights attached to the immovable property sold has 

been used. 

 We have gone through the judgment of august Supreme Court "PLD 2009 Supreme 

Court 183 (Malik Bashir Ahmad Khan and others v. Qasim Ali and others)" whereby in 

Para 5 of the judgment the apex Court has held that a suit of pre-emption can be filed 

against a living, natural or a legal person only with reference to "PLD 1971 Karachi 625 

(Secretary, B & R, Government of West Pakistan and 4 others v. Fazal Ali Khan)". In 

view of the principle laid down by the august Supreme Court a suit can be filed against a 

juristic person, therefore same is the position that a juristic person can also file a suit to 

pre-empt the sale of land. Further we have gone through the judgment of learned Single 

Judge of Sindh High Court reported as "2003 MLD 178 (Abdul Rahim Khan v. Asif Ali 

and others)" wherein with regard to the discussion on the basis of Islamic Law of Pre-

emption a reference has been made by the judgment of Full Bench of Allahabad High 

Court "Dwarka Das v. Hussain (1878) ILR (Allahabad) 564". In the words of Mr. Justice 

Mahmood, an eminent jurist of his time, that the right of pre-emption under 

Muhammdan Law partakes strongly of the nature of an easement right, the "dominant 

tenement" and the "servient tenement" of the law of easement being analogous to "pre-

emtional tenement". The right of pre-emption is not a personal right, it being in the 

nature of a limitation on the power of the vendor, enforceable, on sale, which is a 

condition precedent not the existence of the right but to its enforceability. It is not a right 

of repurchase either from the vendor or from the vendee but it is simply a right of 

substitution entitling the pre-emption by reason of a legal incident which the sale itself 

was subject to stand in the shoes of the vendee in respect of all the rights and obligations 

ensuing from the sale. 

  

In these circumstances, we are of the considered view that as there is no bar of filing the 

suit for pre-emption by a juristic person, therefore juristic person can file the suit to pre-

empt the sale of land under Punjab Pre-emption Act, 1991. 

  

14. Now we come to the question "(b) How a juristic person can make Talbs?" 

  

We have been assisted by the rich arguments advanced by both the learned Amicui 

Curiae. The opinion of both the learned Amicui Curiae is that the juristic person can 

make Talbs through the authorized person. In the opinion of Sh. Naveed Shehryar, 

Advocate/Amicus Curiae, these are synonymous to section 14 of the Punjab Pre-emption 

Act, 1991. Whereas in the opinion of Mian Hameed-ud-Din Kasuri, Advocate/Amicus 

Curiae, these can be made in accordance with Explanation II of section 235 of 

Mahommedan Law by Mulla. In reliance of "PLD 2013 Supreme Court 190 (UNAIR 

ALI KHAN and others v. FAIZ RASOOL and others)" both the learned Amicus Curiae 

opined that there must be specific authorization to the authorized person by the juristic 

person for making Talbs. We have also taken light from the judgment referred supra that 

the Talbs can be made by the juristic person through authorized person who must have 

specific authorization for making each of the Talbs. 
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15. Now the question is "(c) Whether Chief Executive of the Company or any other 

employee of the Company can make Talb-e-Muwathibat on behalf of the Company and 

what is its procedure under law and Islamic jurisprudence?" 

  

Both the learned Amicui curiae have the opinion that in case of Company, the Chief 

Executive of Company or any other employee of the Company has no authority to make 

any Talb without the specific authorization by the Company in accordance with the 

Procedure of authorization in his favour. There is further difference of opinion between 

both the Amicus Curiae. In the opinion of Sh. Naveed Shehryar, Advocate/Amicus 

Curiae, the authorization can be made after the knowledge of sale to the Company and 

after authorization the juristic person can make Talb-e-Muwathibat through authorized 

person. In the opinion of Mian Hameed-ud-Din Kasuri, Advocate/Amicus Curiae, there 

must be prior authorization in favour of the person making the Talbs, if the sale comes in 

the knowledge of Company after that no process of authorization can be made. We also 

observe on the basis of discussion supra that it is a very difficult question and there is no 

legislation by Law Maker of the Punjab Pre-emption Act, 1991. With this regard there 

must have been some legislation to resolve this question. It can be inserted in Section 14 

of the Punjab Pre-emption Act, 1991 that how a specific authorization can be made by 

the juristic person for making Talbs. As there is no codified law on this point, in our 

opinion the person making the Talbs must have authorization on behalf of the juristic 

person prior to making of Talb-e-Muwathibat, Talb-e-Ishhad and Talb-e-Khasumat. 

Further we are of the opinion that there must be specific authorization by the juristic 

person before the knowledge of sale in favour of authorized person for making Talab, 

otherwise it will be impracticable that after knowledge of sale to the Company, the 

Company goes for process of convening meeting for authorizing a person for making the 

Talbs in accordance with law. Therefore, we are of the considered view that there must 

be prior authorization in favour of authorized person by the juristic person for making 

Talbs in accordance with law. 

  

16. Now we come to the last question "(d) Whether the fact regarding authorization of 

making Talbs on behalf of the juristic person should mandatorily be mentioned in the 

plaint like other details of Talb-e-Muwathibat, that is, date, time, place and name of 

witnesses?" 

  

In the opinion of learned both the Amicui Curiae there also must be specifically 

mentioned in the pleading that how an authorized person who is making each of the 

Talbs including filing of suit, has the authority to make Talb and file the suit on behalf 

of juristic person. As without disclosing this fact and documents of authorization how 

the Court and the defendant will be able to check the valid performance of Talbs 

including filing of suit without specific pleading the same, therefore we are of the 

considered view in the light of case-law "PLD 2004 Karachi 17, PLD 1997 Karachi 276 

and 2009 CLD 194" referred supra under Order VI Rule 14 of the C.P.C. that there must 

be specific pleading with regard to authorization for making Talbs and for filing suit for 

pre-emption. 
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17. Now we come to the facts of case in hand. The juristic person has filed the suit 

through Muhammad Asif Khan showing him Chairman/Chief Executive. There is no 

mention of any resolution authorizing said Muhammad Asif Khan for making Talbs or 

filing the suit, the mention of which was necessary if there was any prior resolution for 

authorization of making the Talbs and filing the suit. Even we have noticed that them is 

no mention of any resolution in the list of documents placed with the plaint as well as 

list of documents relied upon. The two applications for amendment of plaint were filed 

subsequent to the application filed by the defendants under Order, VII Rule 11 of the 

C.P.C. for rejection of plaint. Even in the first application the date of resolution was 

mentioned as 17-12-2005, whereas in the subsequent application further amendment was 

sought for permission to mention the date of resolution as 17-12-2004 without appending 

any copy of the resolution with these applications. We have further observed that even in 

Para 4 of the plaint the time of knowledge of sale has been mentioned by the said 

Muhammad Asif Khan, Chief Executive of the Company as 10/11-00 a.m., as there is a 

difference of at least one hour in the time of knowledge of sale pleaded by the plaintiff, 

therefore it is not a specific time in the light of judgment reported as "PLD 2007 

Supreme Court 302 (Mian Pir Muhammad and another v. Faqir Muhammad through 

L.Rs. and others)". There is a difference of at least one hour in the time of knowledge 

and making the demand by Muhammad Asif Khan. In this view of the matter, we cannot 

disagree with the order passed by learned trial court rejecting the plaint. Learned counsel 

for the appellant has not been able to show any illegality or material irregularity in the 

impugned order passed by learned trial court. 

  

18. In the light of what has been discussed above, we see no force in this appeal, which 

is hereby dismissed leaving the parties to bear their own costs. 

  

Before parting with this judgment we want to express our special gratitude for both the 

learned Amicui Curiae who have ably assisted us. The office is directed to send copy of 

this judgment to the Legislation Wing of Provincial Ministry of Law for consideration. 

 AG/F-36/L         Appeal dismissed. 

 

P L D 2014 Lahore 196 

Before Amin-ud-Din Khan, J 

COCA-COLA BEVERAGES PAKISTAN LIMITED---Appellant 

Versus 

ASHIQ ALI---Respondent 
  

F.A.O. No. l461 of 2011, heard on 24th May, 2013. 

 Punjab Consumer Protection Act (II of 2005)---  
----Ss. 4, 10, 25, 28(4), 30(1)(c), 31 & 33---Claim against company---Limitation---Damages, 

grant of---Principle---Consumer claimed that bottle of soft drink prepared by the Company 

contained dead worm in it but Company contested the same on the plea that it was 

counterfeited---Trial Court accepted the complaint of consumer and awarded damages 

against beverages company---Validity---Cause of action accrued to consumer on the same 

day when according to him he had knowledge that it was defective product i.e. on 25-10-

2009 and complaint was filed on 21-12-2009---In accordance with S.28(4) of Punjab 
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Consumer Protection Act, 2005, limitation for filing of claim was 30 days from the cause of 

action, therefore, complaint was filed after prescribed period of limitation---Application for 

condonation of delay was not filed, and delay was not condoned by Trial Court, therefore, 

when complaint had been filed after prescribed period of limitation without prayer of 

condonation of delay, Trial Court had no jurisdiction to entertain the complaint---If product 

contained mark of company but it was counterfeited one and not manufactured by the 

company, then Trial Court was bound to first procure expert evidence under S.30(1)(c) of 

Punjab Consumer Protection Act, 2005, to determine whether the same had been 

manufactured by the company or was counterfeited---When no damage was caused and 

product was not used, Trial Court was not justified to grant damages---High Court set aside 

judgment and decree passed by Trial Court and dismissed complaint filed by consumer---

Appeal was allowed in circumstances. 

Messrs Dawlance United Refrigeration Industries Pvt. Limited through Branch Coordinator 

v. Muhammad Jameel 2012 CLD 1461 ref.  

Kh. Tahir Ahmad for Appellant.  

Barrister Munawar Iqbal Duggal for Respondent.  

Date of hearng: 24th May, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal filed under section 33 of the Punjab 

Consumer Protection Act, 2005 (II of 2005) (hereinafter referred as "Act") the appellant has 

challenged the judgment passed by the learned Judge Consumer Court, Gujranwala dated 

15-9-2011 whereby a claim filed under section 25 of the Act has been accepted. 

  

2. Brief facts of the case are that Ashiq Ali, respondent/ complainant on 25-10-2009 

purchased one litre bottle of Sprite allegedly prepared and manufactured by the appellant-

company from a shop in his village Ludhaywala and after cleaning the bottle before serving 

to his family members he found a dead worm in it and did not de-seal the same, hence, filed 

the complaint claiming damages to the tune of one million rupees. 

  

3. Reply was filed, wherein contentions of the claimant were controverted. A preliminary 

objection was raised that claim has been filed after the prescribed period of limitation, 

therefore, same is not proceedable before the court and further that the bottle in question 

(Sprite) is not manufactured by the respondent rather it is counterfeited and manufactured by 

some local beverage company. The parties were invited to produce their evidence. Both the 

parties produced their respective evidence. Vide impugned judgment dated 15-9-2011 

learned Judge, Consumer Court imposed a fine of Rs.25,000/- upon the respondent-appellant 

and granted litigation charges to the tune of Rs:10,000/- to the complainant-respondent. 

  

4. Learned counsel for the appellant argues that as per story of the respondent he purchased 

the disputed beverage on 25-10-2009 from village "Ludhay Wala" but at the time of 

cleaning the bottle before opening the same found a dead worm inside the bottle, whereupon 

a notice was issued to the respondent-appellant company on 21-11-2009. Reply was 

received on 10-12-2009 and complaint was filed on 21-12-2009. States that under section 

28(4) of the Act, claim is to be filed within 30 days from the accrual of cause of action and 

states that according to the respondent-complainant the cause of action accrued on 25-10-
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2009 when according to him he purchased the bottle and has seen the dead worm in it. 

Further argues that when it was denied by the appellant-respondent that this beverage is not 

manufactured by the appellant-company and it was prayed that opinion be taken from an 

Expert but the learned court declined the application, therefore, fell in error while without 

any record presuming that the said beverage was manufactured by the appellant-company. 

Learned counsel refers section 10 of the Act which is reproduced as under:-- 

  

"10. Restriction on grant of damages.--- Where the consumer has not suffered any damage 

from the product except the loss of utility, the manufacturer shall not be liable for any 

damages except a return of the consideration or a part thereof and the costs." 

  

While referring section 10 reproduced above, argues that when admittedly the product has 

not been used and no damage has been caused to the respondent, therefore, the learned 

Consumer Court was not competent to grant damages. Further that though the respondent-

complainant has filed an application for permission to amend the date of purchase from 25-

10-2009 to 15-11-2009 in order to bring his claim within limitation but states that his 

application for amendment was rejected and then even when he appeared as a witness he has 

stated the date of purchase as 25-10-2009, therefore, this was a contradictory matter and it 

was established that the claim has been filed after the prescribed period of limitation, 

therefore, was not proceedable. States that when application was filed for expert evidence 

with regard to the manufacturing of the, beverage in question by the appellant-company or 

by any other local manufacturer by counterfeiting the same, the learned Consumer Court 

was bound to invite the expert evidence when the unopened bottle was available with the 

court. To substantiate this contention relies on "Messrs DAWLANCE UNITED 

REFRIGERATION INDUSTRIES PVT. LIMITED through Branch Coordinator v. 

Muhammad Jameel" (2012 CLD 1461). Further states that even the complainant has not 

mentioned the specific shop wherefrom he has purchased the same, so that the appellant may 

start proceedings with regard to the selling of the counterfeited beverages showing the 

trademark of the appellant company. Further while referring section 31 of the Act states that 

in case of proof of the claim of the respondent, the court was at the most competent to ask 

the respondent to replace the product or return the money and therefore, states that the order 

impugned is absolutely without jurisdiction. Further that when the complaint was filed after 

the prescribed period of limitation without filing application for condonation of delay, the 

learned Consumer Court was having no jurisdiction to entertain the same. 

  

5. On the other hand, learned counsel for the respondent-complainant argues that 

inadvertently the date of purchase of product was written as 25-10-2009 and states that 

notice was sent and application for amendment was moved though it was rejected. When 

confronted to the learned counsel that whether the application for condonation of delay was 

filed, the reply is in negative. Further argues that case of the respondent-complainant comes 

under section 4 of the Act and not under section 10 of the Act. Argues that as it was a food 

stuff and section 10 relates to utility of the product which is not applicable on the food stuff. 

Lastly argues that nominal damages have been granted though complainant has claimed 

damages of Rupees One Million. 

6. I have heard learned counsel for the parties at full length and have gone through the 

record with their able assistance. 



 

 

(680) 

 

7. When complainant appeared as a witness and made statement that he purchased the bottle 

on 25-10-2009 and now the story that the product was purchased on 15-11-2009 and 

amendment in the complaint was refused and therefore it is confirmed that he purchased the 

product on 25-10-2009. If it was the case of respondent before the learned Consumer Court 

that the product was actually purchased on 15-11-2009 why the complainant when appeared 

as witness before the court stated date of purchase as 25-10-2009, learned counsel for the 

complainant stated that in order to make his statement in consonance with the pleadings he 

has stated so. 1 am afraid that argument is not valid to justify his statement. Admittedly the 

cause of action accrued to him on the same day when according to him he had the 

knowledge that it is defective product i.e. on 25-10-2009 and the complaint has been filed on 

21-12-2009 in accordance with section 28(4) of the Act whereas limitation for filing of 

claim is 30 days from the cause of action, therefore, complaint was certainly filed after the 

prescribed period of limitation. Admittedly, application for condonation of delay was not 

filed, delay was not condoned by the learned Consumer Court, therefore, when the 

complaint has been filed after the prescribed period of limitation without prayer of 

condonation of delay, the learned Presiding Officer was having no jurisdiction to entertain 

the complaint. 

8. I have noticed that the learned lower court has wrongly construed the statement of the 

witness of appellant company to presume that he has admitted that the product is 

manufactured by the company whereas he has not stated so. He has stated that the product 

contains the mark of the company but it is counterfeited one and not manufactured by the 

company. In this eventuality the learned Consumer Court was bound to first procure the 

expert evidence under section 30(1)(c) of the Act to determine that whether the same has 

been manufactured by the company or is counterfeited one. So far as matter of lodging of 

F.I.R. in the area wherefrom complainant purchased the product is concerned, he has not 

denied but showed his ignorance with regard to the registration of criminal case against the 

persons manufacturing the counterfeited product of the appellant company. So far as matter 

of application of section 4 or section 10 of the Act is concerned, I do not agree with the 

arguments advanced by learned counsel for the respondent that this case falls under section 

4 of the Act and not under section 10 of the Act, this case certainly falls under section 10 of 

the Act when no damage was caused and product was not used, therefore, the court was not 

justified to grant the damages. In this view of the matter, the impugned judgment dated 15-

9-2011 passed by the learned Judge Consumer Court is against the law, therefore, while 

allowing this appeal, same is set aside. 

MH/C-10/l        Appeal allowed. 
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2014 Y L R 87 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD AFZAL---Petitioner 

Versus 

ALI MUHAMMAD---Respondent 
  

Civil Revision No.506 of 2004, heard on 2nd September, 2013. 

Punjab Pre-emption Act (IX of 1991)---  
---S. 13---Talbs, performance of---Story narrated by the plaintiff with regard to knowledge 

of sale was not believable---Informer did not mention date and place of performance of 

Talb-e-Muwathibat---Pleading and proving specific place of knowledge of sale was 

necessary to prove notice of Talb-e-Ishhad---House was not a specific place as same was a 

vast place---Scribe of notice of Talb-e-Ishhad was not produced by the plaintiff---Postman 

was not produced to prove the receipt of notice of Talb-e-Ishhad by the defendant---Findings 

of First Appellate Court that plaintiff had proved talbs were not in accordance with the 

evidence available on file---Plaintiff was bound to prove performance of talbs by producing 

postman to prove the receipt or refusal to receive notice of Talb-e-Ishhad---Pre-emptor had 

failed to prove notice of Talb-e-Ishhad in accordance with law---Plaintiff had to prove the 

sale of specific property by producing sale instrument and without producing the same he 

could not succeed in proving his superior right of pre-emption; he was required to produce 

sale mutation as well as Register Haqdaran Zamin to establish his right of pre-emption at the 

time of sale in the impugned khatas, at the time of filing of suit and at the time of decree---

Plaintiff had failed to prove his right of pre-emption on the impugned land---Revision was 

dismissed in circumstances. 

Mian Pir Muhammad and another v. Faqir Muhammad through L.Rs. and others PLD 2007 

SC 302; Bashir Ahmed v. Ghulam Rasool 2011 SCMR 762; Muhammad Bashir and others 

v. Abbas Ali Shah 2007 SCMR 1105 and Allah Ditta through L.Rs. and others v. 

Muhammad Anar 2013 SCMR 866 rel.  

Malik Muhammad Kabir for Petitioner.  

Muhammad Atif Farzauq Raja for Respondent.  

Date of hearing: 2nd September, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this Civil Revision petitioner has challenged the 

judgment and decree dated 19-7-2004 passed by learned Additional District Judge, Talagang 

whereby appeal filed by the petitioner was dismissed and the judgment and decree dated 21-

1-2004 passed by learned Civil Judge, Talagang whereby suit for pre-emption filed by the 

plaintiff-petitioner was dismissed. 

  

2. Brief facts of the case are that plaintiff-petitioner on 17-2-1999 filed a suit to pre-empt the 

sale of land through oral Mutation No.691 attested on 29-1-1999. Written statement was 

filed. Suit was contested. Learned trial Court framed the issues and invited the parties to 

produce their respective evidence. Both the parties produced their oral as well as 

documentary evidence. After closing of trial vide judgment and decree dated 21-1-2004 

learned trial Court dismissed the suit observing that plaintiff failed to prove performance of 
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Talbs in accordance with law as well as to prove superior right of pre-emption qua the 

defendant. Plaintiff-petitioner being aggrieved by the judgment and decree passed by 

learned trial Court preferred an appeal and the learned first appellate court though on Issue 

No. 5, which is with regard to fulfilment of Talbs, reversed the findings of the learned trial 

Court, but holding that plaintiff is not having the superior right of pre-emption, therefore, 

dismissed the appeal. Hence, this civil revision by the plaintiff. 

  

3. Learned counsel for the plaintiff-petitioner argues that as performance of Talbs has been 

admitted by the learned first appellate court and findings have been recorded in favour of the 

petitioner and when the respondent has not filed any cross-objection or revision petition, 

therefore, to that extent findings of the learned first appellate court are final. 

  

I am afraid these arguments are not tenable under the law as this Court being the revisional 

court can see the findings that whether the same have been recorded in accordance with law 

or not, therefore, learned counsel was also directed to argue his case with regard to 

performance of Talbs in accordance with law. 

  

Learned counsel for the petitioner argues that as defendant has not specifically denied the 

performance of Talbs in accordance with law by the plaintiff-petitioner, therefore, states that 

when receipt of acknowledgement of notice of Talb-e-Ishhad was produced as Exh.P.3, 

therefore, there was no need to produce the Postman for proving service of notice, therefore, 

states that performance of Talbs is proved in accordance with law. 

  

So far as right of pre-emption is concerned, learned counsel for the petitioner has 

emphasized on the point that Patwari Halqa has bifurcated impugned Khata numbers and 

while referring many judgments to strengthen his point states that Patwari Halqa has no 

authority to bifurcate the khata numbers without proper process of law. As the point argued 

by learned counsel for the petitioner is not in issue, it will be an academic discussion in this 

case, when plaintiff failed to bring on record the impugned mutation, its implementation in 

specific Khatas and then bifurcation of these Khatas, therefore, there is no need to discuss 

this point as well as law referred by the learned counsel for the petitioner. 

  

4. On the other hand, learned counsel for the respondent argues that there are concurrent 

findings of fact recorded by the two courts below, therefore, this Court cannot interfere in 

the same unless some jurisdictional defect is highlighted or some misreading and non-

reading of evidence is shown by the other side. While relying upon the recent judgment of 

august Supreme Court of Pakistan argues that the production of Postman was necessary to 

prove Talb-e-Ishhad. Argues that there is no admission on the part of the respondent with 

regard to performance of Talbs in accordance with law by the petitioner, therefore, plaintiff 

was bound to prove performance of Talbs in accordance with law. 

  

5. I have heard learned counsel for the parties at length and have gone through the record 

with their able assistance. 

  

6. So far as question of performance of Talbs is concerned, the story narrated by the plaintiff 

is not plausible as he has admitted that at the time of performance of Talb he was appointed 
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in CMH, Kohat on 4-2-1999 and on 5-2-1999 he came to Talagang, it was Kashmir holiday, 

he met the counsel in the courts' premises where notice of Talb-e-Ishhad was prepared and 

he handed over the same to his brother to dispatch the same on 6-2-1999. In the cross-

examination he has admitted that the defendant-vendee tried to construct a small room after 

purchase of the suit property and he filed an application. As sale is dated 29-1-1999 and the 

case of the defendant that three months prior to the attestation of mutation the sale 

transaction was complete and they have excavated a well as well as constructed a room. 

Excavation of well and construction of room have not been specifically denied in the cross-

examination by the plaintiff. As the defendant has pleaded these facts in his written 

statement, therefore, the story narrated by the plaintiff with regard to knowledge of sale is 

not believable. Further the plaintiff has narrated as P.W.1 that about 5 pm in his house he 

came to know about the impugned sale, therefore, the place of knowledge is not, specific. 

For proving Talb-e-Ishhad in accordance with law, pleading and proving the specific' place 

of knowledge is necessary, house is not a specific place, as it is a vast place. P.W.2 who is 

alleged informer and real brother of plaintiff, does not mention even date and place of Talb-

e-Muwathebat. Light can be taken from "Mian Pir Muhammad and another v. Faqir 

Muhammad through L.Rs and others" (PLD 2007 Supreme Court 302). Further the awyer 

who got prepared the notice was not produced. Postman was also not produced to prove the 

receipt of notice of Talb-e-Ishhad by the defendant. In this view of the matter, the findings 

of learned first appellate court that plaintiff has proved the Talbs in accordance with law are 

not in accordance with the evidence available on the file and the law declared by the august 

Supreme Court of Pakistan i.e. "Bashir Ahmed v. Ghulam Rasool" (2011 SCMR 762), 

"Muhammad Bashir and others v. Abbas Ali Shah" (2007 SCMR 1105). When defendant 

has not admitted the receipt of notice in his written statement, it was the duty of plaintiff to 

prove the performance of Talbs in accordance with law, specially by producing Postman to 

prove the receipt or refusal to receive notice of Talb-e-Ishhad. Even no question has been 

put to defendant in the cross-examination that he received the notice of Talb-e-Ishhad nor 

acknowledgement receipt Exh.P.3 has been put to him, therefore, plaintiff miserably failed 

to prove Talb-e-Ishhad in accordance with law. Light can be taken from "Allah Ditta 

through L.Rs. and others versus Muhammad Anar" (2013 SCMR 866). 

  

7. So far as question of right of pre-emption is concerned, the plaintiff has produced Register 

Haqdaran Zameen for the year 1995-1996 as Exh.P.5 to prove his superior right of pre-

emption. I have noticed that plaintiff has not even bothered to produce copy of the impugned 

mutation. When questioned that how the plaintiff can by succeed when he has not even 

produced copy of impugned mutation and further that the copy of Register Haqdaran 

Zameen relates to the year 1995-1996 and the sale is in the year 1999 and furthermore the 

name of the petitioner is not mentioned in Column No.3, which relates to the entry of 

owners of the Khata, learned counsel states that petitioner purchased the land in the Khata 

through Mutation No. 611 which has been entered in the last Column which is "Khana 

Kaifiyat" of Exh.P.5, therefore, states that superior right of plaintiff is proved and further 

that as the sale is admitted one, therefore, there was no need to produce copy of impugned 

mutation. I am afraid all these arguments are not tenable in the eye of law, as plaintiff has to 

prove the sale of specific property by producing the sale instrument, without producing the 

impugned mutation the plaintiff cannot succeed in proving the superior right. Even 

otherwise, admittedly the name of the petitioner is not mentioned in Column No.3 of Exh.P5 
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which relates to the name of owners in the Khata. The entry in the "Khana Kaifiyat" does 

not have the presumption of correctness whereas entry of name of the owners in Column 

No.3 has the presumption of correctness. For proving entries of Column No.10 of Exh.P5 

plaintiff was required to produce Patwari halqa along with record. Furthermore, this Exh.P5 

relates to the year 1995-96 i.e. at least four years prior to the impugned sale. For proving 

right of pre-emption plaintiff was required to produce impugned mutation as well as 

Register Haqdaran Zamin to establish his right existing at the time of sale in the impugned 

khatas, at the time of filing of suit and at the time of decree, which he miserably failed to 

prove. I have noticed that even Patwari Halqa has given some details of the mutation and the 

land sold through various mutations in the last Column i.e. Column No. 10 of the Exh.P5. It 

seems that it is result of overdoing by Patwari, as these details are not required to be 

mentioned in Column No.10 of the Register Haqdaran Zameen. 

 8. In this view of the matter, plaintiff-petitioner also miserably failed to prove his right of 

pre-emption on the impugned land. Resultantly, for what has been discussed above, this civil 

revision having no force stands dismissed. 

AG/M-240/L        Revision dismissed. 

 

2014 Y L R 125 

[Lahore] 

Before Amin-ud-Din Khan and Shahid Waheed, JJ 

MEHMOOD UL HASSAN and others---Appellants 

Versus 

SIKANDAR HAYAT---Respondent 
 R.F.As. Nos. 278 and 662 of 2010, heard on 19th June, 2013. 

 (a) Punjab Pre-emption Act (IX of 1991)--- 
----S.13---Talbs, performance of---Talb-e-Muwathibat and Talb-e-Ishhad---Jumping 

demand---Proof---Non-mentioning of date, time and place of knowledge of sale and date of 

issuance of talbs in plaint---Effect---Held, plaintiffs were required to perform Talb-e-

Muwathibat and Talb-e-Ishhad in accordance with law---For proving Talb-e-Muwathibat 

plaintiffs were required to state exact date, time and place of gaining knowledge because 

without proving the specific time, date and place of knowledge the plaintiffs could not prove 

jumping demand---When the plaintiffs prove that on such date at such specific time and 

place they gained knowledge only then they could prove that they announced their intention 

forthwith to file the suit for pre-emption which was called jumping demand---In the present 

case, there was difference of at least one hour as pleaded by the plaintiffs themselves with 

regard to gaining knowledge of the impugned sale and same was the position of Talb-e-

Muwathibat---When the time was not specific the demand could not be said to be jumping 

demand as there was difference of one hour in the timing stated by the plaintiffs themselves-

--Plaintiffs had failed to plead and prove the specific time of gaining knowledge and 

jumping demand and had not proved Talb-e-Muwathibat in accordance with law---Appeal 

was dismissed. 

 Mian Peer Muhammad and another v. Faqir Muhammad through L.Rs. and others PLD 

2007 SC 302 rel. 

 (b) Punjab Pre-emption Act (IX of 1991)---  
----S.13---Qanun-e-Shahdat (10 of 1984), Art. 71---Performance of Talbs---Talb-e-

Muwathibat and Talb-e-Ishhad---Personal appearance of pre-emptor before court---
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Requirement---Announcement of intention to pre-empt the sale was a personal act and the 

same could be proved only if each and every plaintiff appeared before the court or one of the 

plaintiffs appeared and made statement on his behalf and if he was attorney of the other 

plaintiffs only then he could prove jumping demand on behalf of other plaintiffs. 

 Tahir Munir Malik for Appellants.  

Rana Nasrullah Khan for Respondent.  

Date of hearing: 19th June, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal, the appellants have challenged the 

judgment and decree dated 12-11-2009, passed by the learned Civil Judge, Sialkot, whereby 

suit for pre-emption filed by the plaintiffs/appellants was dismissed. 

  

2. Brief facts of the case are that the plaintiffs/appellants on 12-1-2004, filed a suit to pre-

empt the sale of land in favour of the defendant/ respondent through registered Sale-deed 

No. 6353, dated 29-9-2003. Written statement was filed, suit was contested and the learned 

trial Court vide judgment and decree dated 12-11-2009, dismissed the suit on the basis of 

findings on Issue 2, which is with regard to Talbs and decided all other issues in favour of 

the plaintiffs/appellants, hence, this appeal by the plaintiffs/ appellants and cross-objections 

by the defendant/vendee. 

  

3. Learned counsel for the plaintiffs/appellants argues that the findings recorded by the 

learned trial Court on Issue No.2 are against law and facts of the case; that the minor 

contradictions in the statements of the witnesses are ignorable and further that when one of 

the plaintiffs appeared in the witness box it was sufficient compliance of section 13 of the 

Punjab Pre-emption Act, 1991, but the learned trial Court has wrongly recorded findings 

against the plaintiffs/appellants and dismissed the suit. 

 4. On the other hand, learned counsel for the respondent/defendant argues that the findings 

recorded by the learned trial Court on Issue No.2 are absolutely in accordance with the 

settled principle of law, therefore, prays for dismissal of the appeal. 

  

5. We have heard the learned counsel for the parties at length and have also gone through 

the record. We have noticed that in the plaint the plaintiffs/appellants have mentioned the 

time of knowledge of the impugned sale on 24-12-2003, at 10-11 a.m. in the Factory Ittefaq 

Registered Works, Sialkot. Same is the position mentioned in notice of Talb-e-Ishhad, which 

has been produced as Exh.P-3, as well as in the statement of P.W.3, one of the plaintiffs who 

appeared as his own witness. Second point is that one of the plaintiffs appeared as a witness 

when he was having no power of attorney on behalf of other plaintiff. 

  

6. First we take the cross-objections. The respondent was served in appeal on 10-4-2010, he 

filed power of attorney in the appeal on 7-5-2010 and cross-objections were filed on 22-6-

2010. Learned counsel for the appellants has raised objection that the cross objections have 

been filed after the prescribed period of limitation. Learned counsel for the objector states 

that admittedly the cross-objections have been filed after the prescribed period of limitation 

and further states that he does not press these objections. These have been filed in order to 

inform the appellants that the respondent of the appeal will argue the case against the 
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findings recorded against the vendee/defendant, therefore, in these circumstances the main 

issue for determination is Issue No.2. In accordance with section 13 of the Punjab Pre-

emption Act, 1991, before filing of suit of pre-emption the plaintiffs are required to perform 

Talb-e-Muwathibat and Talb-e-Ishhad in accordance with law. For proving Talb-e-

Muwathibat plaintiffs are required to state exact date, time and place of gaining knowledge 

because without proving the specific time, date and place of knowledge the plaintiffs cannot 

prove jumping demand. When the plaintiffs prove that on such date at such specific time and 

place they gained the knowledge only then they can prove that they forthwith announced 

their intention to file the suit for pre-emption which is called jumping demand. In this case 

as we have noticed that there is difference of at least one hour as pleaded by the plaintiffs 

themselves with regard to gaining knowledge of the impugned sale and same is position of 

Talb-e-Muwathibat as the plaintiffs themselves have pleaded that at 10-11 a.m. they gained 

the knowledge of the sale, therefore, as there is difference of at least one hour in the time of 

gaining knowledge, therefore, when time is not specific the demand cannot be said to be 

jumping demand as there is difference of one hour in the timing stated by the plaintiffs 

themselves. In this regard we can take light from the judgment of the Honourable Supreme 

Court reported as Mian Peer Muhammad and another v. Faqir Muhammad through L.Rs and 

others (PLD 2007 SC 302). In this view of the matter, the plaintiffs failed to plead and prove 

the specific time of gaining knowledge and jumping demand, therefore, they have not 

proved Talb-e-Muwathibat in accordance with law. 

  

7. So far as appearance of one of the plaintiffs in the witness box is concerned, we were of 

the view that the announcement of intention to pre-empt the sale is a personal act and same 

can be proved only if each and every plaintiff appears before the Court or one of the 

plaintiffs appears and makes statement on his behalf and further if he is attorney of the other 

plaintiffs only then he can prove jumping demand on behalf of other plaintiffs but the 

learned counsel for the appellants has produced a photo copy of certified copy of the 

judgment dated 20-10-2011, of the august Supreme Court of Pakistan passed in Civil Appeal 

No.1487 of 2006, titled Muhammad Ishaque and others v. Muhammad Usman, para 7 of 

which is reproduced for ready reference:-- 

  

"One of the five plaintiffs, who were brothers inter se, had testified in support of the 

contents of the plaint and the making of Talb-e-Muwathibat. It is more than settled that in a 

joint suit all the plaintiffs need not take the witness stand. The emphasis by the three Courts 

as well as by the learned counsel for the respondent was that all the plaintiffs must testify in 

order to prove Talb-e-Muwathibat. The Talb may be a matter personal to the pre-emptor but 

is not based on personal information or depicts a particular state of mind which might he 

probed into. It is only an open verbal response, the law mandates him to make upon 

receiving information of sale. The law only requires that the declaration must be proved. It 

can be proved by anyone who heard the pre-emptor making it. Article 71 of the Qanun-e-

Shahadat Order, on which reliance was placed by the learned counsel for the respondent, 

provides that oral evidence must be direct and that " if it refers to a fact which could be 

heard, it must be by the evidence of a witness who says he heard it". There were three 

witnesses who had heard the four plaintiffs, other than P.W.1 declaring their intention to 

pre-empt the sale, namely, P.W.1, Muhammad Ishaque, P.W.2, Suleman Khan and P.W.3, 

Muhammad Yaqoob. Even if the argument of the learned counsel for the respondent that a 
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plaintiff/ plaintiff must appear in the witness box to prove Talb-e-Muwathibat is accepted 

valid, the argument would not be relevant in the present case when one of the plaintiffs had 

appeared to testify the making of Talb by all the plaintiffs in the same meeting". 

We bow before the judgment of the august Supreme Court, therefore, the findings of the 

learned trial Court to this extent that each and every plaintiff was required to appear is not 

sustainable under the law. All other findings on Issue No.2 recorded by the learned trial 

Court are in accordance with law, therefore, the same are confirmed. 

In view of what has been discussed above, we see no force in this appeal and the cross 

objections, therefore, same are dismissed, leaving the parties to bear their own costs. 

JJK/M-230/L        Appeals dismissed. 

 

2014 Y L R 378 

[Lahore] 

Before Amin-ud-Din Khan, J 

SHAUKAT ALI---Petitioner 

Versus 

Mst. AMEENA BEGUM and others---Respondents 
 

Civil Revision No.2027-D of 1996, decided on 11th November, 2013. 

 Specific Relief Act (I of 1877)---  
----S.8---Suit for possession of immovable property---Contention of plaintiffs was that 

disputed house was rented out to the defendant but he had failed to pay the rent while 

defendant contended that he was owner of said house---Suit was decreed concurrently---

Validity---Plaintiffs were bound to prove the case pleaded by them---Plaintiffs had not 

mentioned the month of tenancy or whether same was oral---No receipt with regard to 

payment of rent was on record---Trial Court made comparison of signatures on the 

document which was not permissible under the law---Ownership of both the parties was not 

in dispute but matter in issue was as to upon which property suit house was constructed---

Copy of rapt roznamcha was not per se admissible in evidence without producing the 

original record---Trial Court had recorded wrong conclusion---Judgments and decrees 

passed by both the courts below were nullity in the eye of law---Suit stood dismissed with 

costs throughout. 

 Rehmat Ali Ismailia v. Khalid Mehmood 2004 SCMR 361 rel.  

Malik Yousaf Farooq for Petitioner.  

Malik Amjad Pervez for Respondents.  

Date of hearing: 11th November, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision petitioner has challenged the 

judgment and decree dated 24-4-1996 passed by learned Additional District Judge, Lahore 

whereby appeal filed by the petitioner was dismissed and judgment and decree dated 7-1-

1992 passed by learned Civil Judge, Lahore whereby suit for possession filed by the 

predecessor of respondents-plaintiffs was decreed. 

  

2. Brief facts of the case are that plaintiffs-respondents on 9-2-1976 filed a suit for recovery 

of rent as arrears and ejectment of defendant from the suit house. Written statement was 
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filed. Suit was contested. Learned trial Court framed the issues, invited the parties to 

produce their respective evidence. Both the parties produced their oral as well as 

documentary evidence. Vide judgment and decree dated 7-1-1992 learned trial Court 

decreed the suit. Appeal was preferred, which was dismissed by the learned first appellate 

court vide judgment and decree dated 24-4-1996. Hence, this civil revision. 

 3. Learned counsel for the petitioner at the very outset has drawn my attention to the order 

passed by this Court on 12-12-2005 whereby Ch. Muhammad Hussain, Advocate (Retired 

Assistant Commissioner) was appointed as a Local Commissioner to conduct demarcation to 

find out whether the suit property, a built one, falls under Khasra Nos. 207/208/209 or 

433/415/210 situated Rampura Jaghir, Lahore. Record shows that the learned Local 

Commissioner submitted various reports wherein in the last report submitted on 23-2-2011 it 

is mentioned that due to non-cooperation of the parties as well as the revenue officials it is 

impossible that report be submitted with regard to the demarcation despite the fact that the 

Local Commissioner visited the spot various times, issued notices through TCS etc. also. 

Learned Local Commissioner has written that he is ready to refund the fee. Learned counsel 

for both the parties state that as the report is impossible, therefore, they are ready to argue 

the matter and do not press for appointment of Local Commissioner. In this view of the 

matter, the arguments have been heard. 

  

At this stage I will note that the fee paid to the learned Local Commissioner will remain with 

him as he has made his sincere efforts for compliance of the order of the Court, therefore, no 

need to refund the fee. 

  

4. Learned counsel for the petitioner argues that a suit was filed previously in the year 1975 

which has been admitted by the plaintiff when appeared as P.W.1 that the same was 

dismissed and without permission of the court this second suit has been filed on 3-3-1976 on 

the basis of same cause of action which was not maintainable. 

  

5. In the suit in hand though claim of the plaintiffs is that the suit quarter was rented out to 

the defendant on 1-10-1959 on monthly rent of Rs.22 and tenancy was from month to month 

and defendant has failed to pay the rent from 1-10-1965 and the notice was sent to him 

before filing the suit on 8-1-1976 for terminating his tenancy in accordance with law. In the 

written statement the relationship between the parties that of landlord and tenant was denied. 

It was stated that descriptions and particulars of the property in possession of the defendant 

have wrongly been given in the plaint. It was stated that defendant is owner and the suit 

house is situated in Khasra Nos. 433/415/210 measuring six marlas which was allotted to 

him by the competent authority and he himself constructed the house and is residing therein. 

In Para 4 of the written statement it is mentioned that notice issued by the plaintiff was 

replied by the defendant on 14-11-1975, therefore, notice was withdrawn and in the second 

notice dated 8-1-1976 nothing new has been mentioned. The original notice or the copy 

thereof has not been produced on the file. The pivotal point in this litigation was that what is 

the Khasra number of the suit property. As both the parties have not denied title documents 

of each other, therefore, when the plaintiff came to this Court for issuance of a decree for 

possession in his favour, it was the duty of the plaintiff-respondent to prove the case pleaded 

by him. As he has pleaded that the property was handed over to the defendant by the 

plaintiff on rent in the year 1959, there is no mention of the month or whether the tenancy 
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was oral and then before whom the agreement of tenancy was arrived at, it is not on the 

surface and further that when it is the claim of the plaintiff that till the year 1965 the 

defendant was paying the rent, there is no receipt and even it is also not on the surface that 

whether till December, 1965 the rent was paid or till which month the rent was paid. As I 

have noticed that while discussing Issue No. 1 the learned trial Court on the basis of Mark-A 

and Mark-B which are denied by the defendant finding that even the Expert opinion is not 

possible as these documents are 16 years old, therefore, by comparing alleged signatures of 

defendant upon these documents with the admitted signatures the learned trial Court came to 

the conclusion that these are the signatures of the defendant. I am afraid that this practice by 

the learned trial Court is not permissible under the law when in the light of (2004 SCMR 

361) titled "Rehmat Ali Ismailia v. Khalid Mehmood" the august Supreme Court of Pakistan 

has observed that it is undesirable that a Presiding Officer of the Court should take upon 

himself the task of comparing signature in order to find out whether the signature/ writing 

resembled to the disputed document with that of admitted signature/writing. As I have noted 

above that the ownership of both the parties is not in dispute but the matter in issue was that 

upon which property the suit house is constructed? The learned trial Court has taken 

inference from Exh.P3=Exh.P.8 presuming it to be a report of "Had Brari" and on the basis 

of this document the findings have been recorded that disputed quarter falls in Khasra Nos. 

207/208 and 209. I have noticed that it is not a report of "Had Brari", it is a copy of Rapt 

Roznamcha issued by the Patwari and there is no mention that under what authority of law 

Patwari has entered this Rapt finding himself that Mukhtar Ahmad Khan is in illegal 

occupation of Khasra No. 209 and Shaukat Ali and Abdul Majeed in Khasra Nos. 207, 208 

and 209. Even otherwise, this document was not per se admissible in evidence as without 

producing the original record, copy of this Rapt was not admissible in evidence, which has 

been produced in the statement of P.W.3 the attorney of the plaintiff. In these circumstances, 

it is settled law when a party to a lis pleads and asks the court to believe his pleadings it is 

his duty to prove the same and if the party asking the court to believe a certain fact orally 

asserts the same in his oral evidence and no document is produced and the other party also 

orally rebuts the same, the result would be that the party asking the court to believe a certain 

fact will fail. In this case as I have noted above the plaintiffs-respondents have asking the 

court to believe that suit house is constructed upon Khasra Nos. 207/208/209, it was duty of 

the plaintiffs to prove the said fact through cogent evidence, except the oral statement 

nothing is on the record to prove that the suit house is constructed upon the said Khasra 

numbers. The position of Exh.P3=Exh.P8 has been discussed above, it is actually a copy of 

Rapt Roznamcha which is not per se admissible. The learned trial Court has wrongly 

presumed it as a report of demarcation, therefore, reached to a wrong conclusion. Further 

point which is very important that when the defendant according to the plaintiffs stopped 

paying the rent in the year 1965 what stopped the plaintiffs for 11 years from filing the suit. 

This fact is also important. In these circumstances of this case, learned first appellate court 

has also not attended to these legal questions and therefore, reached to a wrong conclusion. 

In this view of the matter, the judgments and decrees passed by both the courts below are 

nullity in the eye of law and against the evidence available on the file as well as the settled 

principles of law. Resultantly, while allowing this civil revision judgments and decrees 

passed by both the courts below are set aside and suit filed by the plaintiffs-respondents 

stands dismissed with costs throughout. 

AG/S-105/L Revision accepted. 
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2014 Y L R 450 

[Lahore] 

Before Amin-ud-Din Khan, J 

RAMZAN and others---Petitioners 

Versus 

Mst. KANEEZAN---Respondent 
 

Civil Revision No.491 of 2005, decided on 13th November, 2013. 

 Islamic Law--- 
----Gift---Proof---Gift of inherited property on behalf of sister in favour of her brothers 

without partition of the same---Scope---Suit was dismissed by the Trial Court but same was 

decreed by the Appellate Court---Validity---Defendants being beneficiary were bound to 

prove valid gift through independent transaction and then attestation of gift mutation---

When a lady challenged the validity of oral transaction on her behalf and appeared in the 

witness box then onus would shift upon the other side to prove the transaction and also valid 

attestation of mutation---Defendants had not pleaded in their written statement with regard 

to factum of gift prior to entry or attestation of mutation---Plaintiff had specifically pleaded 

with regard to knowledge of impugned mutation in her plaint and objections with regard to 

limitation were not sustainable---Findings of Appellate Court were unexceptionable. 

Khaliq Dad Khan and others v. Mst. Zeenat Khatoon and others 2010 SCMR 1370 rel. 

Hafiz Khalil Ahmad for Petitioners.  

Nemo for Respondent.  

Date of hearing: 13th November, 2013. 

  

JUDGMENT 
AMIN-UD-DIN.KHAN, J.---Through this civil revision, petitioners-defendants have 

challenged the judgment and decree dated 7-2-2005 passed by learned Addl: District Judge, 

Bhakkar, whereby the appeal filed by the respondent-plaintiff was accepted, by way of 

which, judgment and decree dated 22-7-2004 passed by learned Civil Judge 1st Class, Camp 

at Mankera District Bhakkar, dismissing the suit of respondent-plaintiff for declaration, were 

set aside. 

 2. In this revision petition on 

18-3-2005 in response to pre-admission notice Allah Wasaya Malik, Advocate filed power 

of attorney and appeared on various dates of hearing on behalf of respondent. Today no one 

appeared on behalf of the respondent and this case is pending since 8 years before this 

Court, therefore I have no option but to hear the learned counsel for the petitioners and 

decide the same after perusal of record. 

 3. Brief facts are that the respondent-plaintiff on 13-1-1997 filed a suit for declaration 

wherein challenged the mutation of gift No.968 attested on 19-5-1969 allegedly by the 

plaintiff in favour of defendants who are the real brothers of plaintiff. The written statement 

was filed and suit was contested. Learned trial Court framed issues and invited the parties to 

produce their respective evidence. Both the parties produced oral as well as documentary 

evidence in support of their versions. After the closing of trial, learned trial Court vide 

judgment and decree dated 22-7-2004 dismissed the suit. An appeal was preferred by the 

plaintiff before the learned first appellate court, which was accepted vide judgment and 
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decree dated 7-2-2005 and suit of respondent-plaintiff was decreed. Hence, this civil 

revision by the petitioners-defendants. 

 4. Learned counsel for the petitioners-defendants argues that when the mutation of gift was 

challenged on the basis of fraud and misrepresentation, therefore the respondent-plaintiff 

was required to plead and prove the same with full details; that no detail has been given in 

the plaint and as such the suit was not competent; that the suit has been filed with a 

considerable delay, the same was incompetent. Further states that the findings recorded by 

learned first appellate court on issues Nos.2, 4 and 5 are in contradictions of evidence 

available on the file. Further while attacking the findings of learned first appellate court that 

without any reason the respondent-plaintiff has been given benefit on the basis of being 

"Pardanasheen" lady, states that it is not on the record that she is a "Pardanasheen" lady. 

 5. I have heard the learned counsel for the petitioners in detail and have also gone through 

the record with the able assistance of learned counsel as well as the findings recorded by two 

courts below. 

6. The case is very simple. Admittedly the suit property was received by the respondent-

plaintiff in inheritance from her father, who died in the year 1959 and mutation of 

inheritance No. 665 (Ex.P-2) was sanctioned on 30-1-1960. We go through daily such like 

transactions of gift by poor sisters in favour of their brothers with regard to the property 

which the sisters received in inheritance along with their brothers. In this case as I have 

noted that the property was inherited by the respondent-plaintiff from the inheritance of her 

father and the case of plaintiff that the defendants are her brothers and after her marriage she 

started residing in District Khushab with her husband, whereas the suit property is situated 

in Mouza Mahni Tehsil Mankera District Bhakkar and through misrepresentation and fraud 

the petitioners-defendants got attested the mutation of gift in their favour. When the suit has 

been filed and attorney of respondent-plaintiff appeared as P.W.1 sand further when plaintiff 

herself appeared as P.W.3 in rebuttal evidence, then it was the duty of petitioners-defendants 

who were beneficiary of transaction to prove the valid gift in their favour independent of 

attestation of mutation and then valid attestation of mutation of gift in their favour. By 

perusal of record and the arguments of learned counsel for the petitioners it seems that 

petitioners are of the view that it was the plaintiff to disprove the mutation of gift and if she 

fails to disprove the valid attestation of mutation of gift, the suit will fail but now with 

development of law on the point it is well settled that when a lady challenges the validity of 

any oral transaction on her behalf, then she appears in the witness box and makes a 

statement on oath. The onus shifts upon the other side to prove the transaction and also the 

valid attestation of mutation. Light can be taken from the judgment of august Supreme Court 

of Pakistan reported as "2010 SCMR 1370 (Khaliq Dad Khan and others v. Mst. Zeenat 

Khatoon and others)". In case of gift the quantum of proof of factum of gift as well as 

attestation of mutation on the basis of gift is further heavily rests upon the beneficiary, as in 

a gift ordinarily nothing is received by the donor in consideration of property transferred 

through gift. In this case, when the respondent-plaintiff filed a suit against her real brothers 

with regard to the suit property which she inherited from her father and it is not on the file 

that after inheriting the property, the property of defendants and plaintiff was partitioned 

through process of law and further the petitioners-defendants were bound under the law to 

prove the factum of gift independent of attestation of mutation. As I have noted supra even 

there is no pleading in their written statement by the defendants with regard to factum of gift 

prior to the entry or attestation of mutation. The further point is that what was the necessity 
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to gift the property to the petitioners-defendants when the plaintiff-respondent is having her 

husband and children also, as she has specifically pleaded in her plaint with regard to the 

knowledge of impugned mutation, therefore all the objections raised by learned counsel for 

the petitioners with regard to limitation are also not sustainable under the law. In this view 

of the matter, the findings recorded by learned first appellate court are unexceptionable. No 

case for interference by this Court while exercising jurisdiction under section 115 of the 

C.P.C. has been made out. Resultantly, this civil revision being devoid of any force is 

dismissed. 

AG/R-24/L         Revision dismissed. 

 

2014 Y L R 571 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD ABDULLAH through L. Rs. and others---Petitioners 

Versus 

MUHAMMAD ANWAR and others---Respondents 
  

Civil Revision No.1437 of 2005, heard on 13th May, 2013. 

 Civil Procedure Code (V of 1908)---  
----S.115---Revision---Findings recorded by court below being against unrebutted evidence 

of plaintiff---Validity---Such findings were result of misreading and non-reading of 

evidence---High Court set aside impugned judgments in circumstances. 

Langar and others v. Ch. Muhammad Shafi and others 1994 MLD 2169 ref. 

Shahid Iqbal Mian for Petitioner.  

Mian Shah Abbas for Respondents Nos. 1 to 8.  

Zulfiqar Ali, A.A.-G. for Respondents Nos. 9 to 12 with Basharat Ali, Head Clerk.  

Date of hearing: 13th May, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners-plaintiffs have 

challenged the judgment and decree dated 31-8-2004 passed by learned Additional District 

Judge, Gujranwala whereby appeal filed by the petitioners was disposed of maintaining the 

judgment and decree passed by the learned trial Court and against the judgment and decree 

dated 29-6-2002 passed by the learned trial Court, Gujranwala whereby suit for possession 

and mandatory injunction filed by the petitioners-plaintiffs was dismissed. 

  

2. Brief facts of the case are that on 29-3-1989 plaintiffs-petitioners filed a suit for 

possession and mandatory injunction with regard to the suit property fully described in the 

plaint as well as shown in red colour in the map attached with the plaint, subsequently 

produced in evidence as Exh.P.5. Case of the plaintiffs-petitioners that plaintiff No. 1 and 

predecessor of plaintiffs Nos. 2 to 11 namely Bashir Ahmad purchased land measuring 18 

marlas consisting of Khasra No. 5125/1265, Khatuni No. 2512, Khewat No. 1948 through a 

sale-deed registered on 27-3-1971 (Exh.P.6) and Mutation No. 29880 was sanctioned in 

favour of the purchasers. Defendants Nos. 2 to 5 acquired a huge area from Had Bast of 

village Gujranwala Zari for the establishment of a Low Income Housing Scheme commonly 
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known as "Peoples Colony, Gujranwala". Khasra No. 5125/ 1265 had a total area of 2 

kanals, 

18 marlas, out of which defendants Nos.2 to 5 acquired an area of 1 Kanal, 5 Marlas 

including 13-1/4 marlas from the ownership of plaintiffs for establishment of said housing 

scheme, therefore, the area equivalent to 4-1/4 marlas remained free from acquisition in the 

name of the plaintiffs; that defendant No. 1 was owner of 6-3/4 marlas of land. In this 

Khasra his total ownership was acquired and in lieu thereof he was allotted a developed plot 

measuring 3-1/2 marlas bearing No.34-9/Y. He transferred the said plot in the name of one 

Naveed Zafar and defendant No. 1 is in possession of the land owned by the plaintiffs. 

Previous to that for location of land and for redressal of their grievance they filed suit 

against the official defendants wherein a Local Commission was appointed, who submitted 

his comprehensive report, therefore, plaintiffs came to know about the correct factual 

situation and filed this suit. Written statement was filed by defendant No. 1, who contested 

the suit and evasively denied from the contents of the plaint. Defendants Nos. 2 to 5 also 

filed written statement. Learned trial court on 2-7-2001 framed issues and invited the parties 

to produce their respective evidence. Both the parties produced their oral as well as 

documentary evidence in support of their contentions. After closing the trial, learned trial 

Court after hearing the arguments vide judgment and decree dated 29-6-2002 dismissed the 

suit. Appeal was preferred by the plaintiffs-petitioners, same was disposed of while 

maintaining the judgment and decree of the learned trial Court with the following 

observation:-- 

  

"The appellants are, therefore, advised to seek their remedy against Housing and Physical 

Planning Department Punjab. Respondents No. 1(1) to 1(ix) can be asked about their 

entitlement to retain the possession of 6-3/4 marlas of above khasra number by them by the 

above mentioned department only. They could not be dispossessed by the appellants from 

there." 

  

3. Learned counsel for the petitioners argues that onus of issue No. 1 was upon the 

plaintiffs-petitioners, which reads as follows:-- 

  

"Whether the plaintiff is owner of land consisting of 4-1/2 marlas existing in Khasra No. 

5125/1265, situated in Had Bast of the village Gujranwala and entitled to take possession 

over? OPP" 

  

States that plaintiffs fully proved Issue No.1 by producing the comprehensive evidence 

rather this evidence remained un rebutted, therefore, states that both the courts below fell in 

error while not considering it in its true perspective as well as taking into consideration real 

controversy between the parties and findings recorded by both the courts below are result of 

misreading and non-reading of evidence available on the file. Learned counsel for the 

petitioners has referred the statement of P.W.1, who is Junior Clerk from Housing and 

Physical Planning Department, Gujranwala, who brought the original file of allotment in 

favour of defendant No. 1 and stated that vide allotment order dated 31-12-1981 (Exh.P.1) 

the plot measuring 3-1/2 marlas was allotted in the name of Muhammad Sadiq defendant 

No. 1 and on his application same was transferred in the name of Naveed Zafar son of 

Muhammad Zafar. Copy of application is Exh.P.2 and the statements of both i.e. the 
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transferor and transferee were recorded, copy of the same is Exh.P.3 and copy of affidavit of 

Naveed Zafar/transferee is Exh.P.4. Further that Shaukat Ali, Patwari Lahore Camp, 

Gujranwala appeared as P.W.2, who categorically made the statement in support of the 

plaintiffs, which is in line with the pleadings of the plaintiffs in the plaint. Further that 

P.W.3 Muhammad Fazil, Sub-Registrar (Urban), Gujranwala appeared who got exhibited 

his report as Exh.P.3/1, which is submitted in the civil court in a previous suit filed by the 

petitioners. He also produced the complete statement, showing possession of various persons 

upon the suit-land and also submitted the detail of measurement as well as site plan showing 

possession of the suit-land. He was not cross-examined by the defendants, therefore, his 

statement was to be admitted as true. Further that site plan annexed with the plaint has been 

produced as Exh.P.5. Copy of sale-deed through which the plaintiffs purchased the suit-land 

was produced as Exh.P.6 and copy of Jamabandi for the year 1971-1972 showing the share 

of the suit-land owned by the parties is Exh.P.7. Learned counsel for the petitioners argues 

that all the ingredients that plaintiffs purchased 18 marlas of land and therefrom 13-3/4 

marlas of land was acquired by the official respondents-defendants and that defendant No. 1 

was owner of 6-3/4 marlas of land in Khewat No.2991 Khasra No. 5125/1265, Khatoni 

No.3641 total khewat measuring 2 Kanals, 18 marals. Petitioners' land measuring 13-3/4 

marlas was acquired, therefore, 4-1/4 marlas land owned by the petitioners remained in their 

name whereas total land of defendant No. 1 has been acquired and against the acquisition of 

defendant No. one's land in compensation thereof a developed plot measuring 3-1/2 marlas 

was allotted in his name through Exh.P.1, which he transferred in the name of Naveed Zafar 

and he is also in possession of the land owned by the plaintiffs as well as others land also, 

therefore, it was clearly established the ownership of the plaintiffs, possession of defendant 

No. 1 upon the suit-land without entitlement and plaintiffs right to get the decree of 

possession about the suit-land. He argues that in existence of the clear evidence produced by 

the plaintiffs which is unrebutted despite that both the courts below failed to exercise 

jurisdiction vested in them by law. Prays that this civil revision be allowed. 

  

4. On the other hand, learned counsel representing defendant No. 1 argues that there are 

concurrent findings of fact recorded by the two courts below. Further argues that defendant 

No. 1 is in possession of 6-3/4 marlas of land, which is in his ownership and the land 

acquired by the respondent-department was other land owned by defendant No. 1 measuring 

6-3/4 marlas. States that after sanction of the site plan the defendant No. 1 has constructed a 

house and is residing therein. While relying upon "Langar and others versus Ch. Muhammad 

Shafi and others" (1994 MLD 2169) argues that simply suit for possession was not 

competent as the title of the plaintiffs was denied by the defendants. Prays that this civil 

revision be dismissed. 

  

5. Learned A.A.-G. has stated that revision is not maintainable though he has admitted that 

land of defendant No. 1 measuring 6-3/4 marlas was acquired and he was compensated for 

acquisition by allotting him a developed plot measuring 3-1/2 marlas of land, which he 

transferred in the name of Naveed Zafar. 

6. I have considered the arguments advanced by learned counsel for the parties and have 

gone through the record with their able assistance. 

7. I have noticed that plaintiffs have proved through producing registered Sale Deed 

(Exh.P.6) that they have purchased land measuring 18 marlas from Khata and khasra 
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number fully mentioned in detail in the plaint and after attestation of mutation their name 

was entered in the Register Haqdaran Zameen for the year 1971-1972, copy of which has 

been produced as Exh.P.7. In Register Haqdaran Zameen Khewat No. 2991 Khasra No. 

5125/1265 Khatoni No. 3641 consists upon land total measuring 2 kanals, 18 marlas and 

entitlement of every co-sharer is mentioned in detail therein. Petitioners are admittedly 

recorded owners of 18 marlas of land in this Jamabandi and Muhammad Sadiq defendant 

No. 1 is recorded owner of 6-3/4 marlas of land. When P.W.3 produced his report as 

Exh.P.3/1, which is comprehensive one, in which it has been mentioned that the defendant 

Housing and Physical Planning Department acquired 1 kanal, 15 marlas of land from this 

Khewat, therefore, land measuring 1 Kanal, 13 marlas remained in the ownership of the 

shareholders of this Khewat. In detail it has been mentioned in the report that on this 1 

Kanal, 13 marlas Barkat Ali and Muhammad Bashir shareholders are in possession of 13-1/4 

marlas, Muhammad Sadiq son of Chiragh Din (defendant No. 1) 6-3/4 marlas, Allah Lok 

son of Wahab Din 4-1/2 marlas, Roshan Din son of Nanna 

4-1/2 marlas, Abdul Rahim son of Fazal Din 4-1/2 marlas and land measuring 2-1/4 marlas 

is under thoroughfare. In his report he has also mentioned that according to the record of 

Housing and Physical Planning Department defendant No. 1 was compensated for 

acquisition of his whole land measuring 6-3/4 marlas but despite that he is in possession of 

6-3/4 marlas of land. He has also reported that 13-3/4 marlas of land from the ownership of 

plaintiffs was acquired by the Housing and Physical Planning Department, therefore, land 

measuring 4-1/4 marlas remained in their name and Muhammad Sadiq is in possession of 

their owned land. Defendants opted not to cross-examine this witness nor any counter record 

or report was produced by defendant No. 1 upon file of this case. In this situation when from 

the oral as well as documentary evidence produced by the plaintiffs it is clear that from 

Khewat in question which in total consists upon 

2 kanals, 18 marlas land, 1 Kanal, 15 marlas was acquired by Housing and Physical 

Planning Department whereas land measuring 13-3/4 marlas from the ownership of the 

plaintiffs by the Housing and Physical Planning Department, therefore, land measuring 4-1/4 

marlas remained intact in the ownership of plaintiffs and total land from the ownership of 

Muhammad Sadiq defendant No. 1 was acquired by the Housing and Physical Planning 

Department and in lieu thereof he was compensated with a Plot bearing No. 34-9/Y 

measuring 3-1/2 marlas and he accepted the compensation and transferred the allotted plot in 

the name of Naveed Zafar. There is no rebuttal to these facts. The argument of learned 

counsel for the respondents that his acquired 6-3/4 marlas were another property whereas the 

property in possession of defendant No. 1 Muhammad Sadiq is another 6-3/4 marlas, is not 

borne out from the record. Defendant-respondent No. 1 has not produced any document to 

show his ownership of the suit-land. It is established by the plaintiffs' evidence that 

defendant No. 1 was owner of only 6-3/4 marlas and whole of his owned land was acquired 

by the Housing and Physical Planning Department and he is in illegal possession of the land 

including the land of the plaintiffs mentioned in the plaint. Case-law relied by learned 

counsel for the respondents is not applicable to the facts of this case as plaintiffs are 

recorded owners of the suit-land in the Jamabandi produced by them. When most of the 

evidence produced by the plaintiffs remained unrebutted, therefore, the findings recorded by 

both the courts below against this unrebutted evidence are result of misreading and non-

reading of evidence, therefore, same are set aside and Issue No. 1 is decided in favour of the 

plaintiffs-petitioners. 
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8. Issue No. 2 was also decided against the plaintiffs-petitioners on the basis of findings on 

Issue No. 1 by the learned trial Court. As the findings on issue No. 1 are reversed, therefore, 

the findings on issue No.2 are also not sustainable, which are reversed. As plaintiffs have 

proved their entitlement of decree, therefore, they have locus standi to file the suit. Issue 

Nos. 3 and 4 have already been decided against the defendants-respondents, therefore, need 

no fresh finding when not challenged by anybody. 

9. For what has been discussed above, this civil revision is accepted. Judgments and decrees 

passed by both the learned courts below are set aside and suit is decreed as prayed for. 

SAK/M-149/L        Revision accepted. 

 

2014 Y L R 958 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. MUMTAZ GULSHAN---Petitioner 

Versus 

PROVINCE OF PUNJAB through Deputy Commissioner/DOR, Sargodha and others--

-Respondents 
  

Civil Revision No.594 of 2012, decided on 17th June, 2013. 

 Specific Relief Act (I of 1877)---  
----S.42---Suit for declaration---Limitation--Concurrent findings of fact by two courts 

below---Admission---Plaintiff assailed sale of land in favour of defendants on the plea that 

she was daughter of previous owner of suit property and her brother had deprived her from 

her share---Validity---Plaintiff admitted that she had received land allotted against claim of 

her father in inheritance and she did not rebut right of her brother with regard to allotment of 

land against claims, therefore, plaintiff failed to prove her case---Consenting written 

statement filed by brother of plaintiff did not strengthen case of plaintiff, rather it showed 

connivance of both the parties---Suit-land was sold through registered sale-deeds in years 

1963 and 1965 by brother of plaintiff who had received consideration and delivered 

possession to vendees---Plaintiff also failed to prove that land was actually allotted against 

claim of her father and suit had been filed with unexplained delay after the prescribed period 

of limitation---Plaintiff also failed to show that allotment in favour of her brother was 

fraudulent, therefore, purchase of suit-land by defendants was valid one, who were not 

required to prove plea of bona fide---Seller was recorded owner of land at the time of sale---

Plaintiff was not able to highlight any material irregularity or infirmity and misreading or 

non-reading of evidence on the part of two courts below while recording concurrent findings 

of facts in the matter---High Court in exercise of revisional jurisdiction declined to interfere 

in concurrent judgments passed by two courts below---Revision was dismissed in 

circumstances. 

Gul Rehman v. Gul Nawaz Khan 2009 SCMR 589; Manzoor Hussain v. Fazal Hussain and 

others 1984 SCMR 1027; Gul Muhammad and others v. The Additional Settlement 

Commissioner and others 1985 SCMR 491; Talib Hussain and others v. Member, Board of 

Revenue and others 2003 SCMR 549; Province of The Punjab through Member Board of 

Revenue, (Residual Properties), Lahore and others v. Muhammad Hussain through Legal 

Heirs and others PLD 1993 SC 147; Sagheer Muhammad Khan and 5 others v. Member 

(Judicial-V) Board of Revenue, Punjab and 4 others 2009 YLR 1255; International Multi 
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Leasing Company v. Capital Assets Leasing Corporation Limited and another 2004 CLD 1 

and Allah Bakhsh and others v. Member Board of Revenue and others 1997 MLD 1779 ref.  

S.M. Tayyab and Abdul Khaliq Safrani for Petitioner.  

Naveed Sheharyar Sheikh and Ch. Muhammad Masood Jahangir for Respondents.  

Dates of hearing: 13th and 17th June, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioner has challenged the 

judgment and decree dated 8-2-2012 passed by learned Addl: District Judge, Sargodha, 

whereby the appeal filed by her was dismissed, and the judgment and decree dated 29-4-

2008 passed by learned Civil Judge, Sargodha, whereby the suit for declaration filed by the 

petitioner-plaintiff was dismissed. 

  

2. Briefly, the facts as leading to this civil revision are that on 26-9-1990 the plaintiff-

petitioner filed a suit for declaration that she is daughter of Muhammad Ali and Mst. Iqbal 

Begum, both deceased and as such she is entitled to inherit them. She also challenged the 

allotment of land fully described in the head note of plaint on the basis of RL-II bearing 

No.27 in favour of defendant No.3 and deceased Aziz-ur-Rehman alleging that actually the 

allotment was to be made in favour of legal heirs of Muhammad Ali deceased. The plaintiff 

challenged the sale of land in favour of defendants Nos.4 to 4-G, defendant No.5 and 

defendants No.6 to 31 through registered sale-deed No.707 attested on 9-8-1963 with regard 

to land measuring 55-3/4 Kanals and further sale in favour of defendants through registered 

sale-deed No.915 attested on 10-8-1965. The plaintiff prayed that both the sale-deeds be 

cancelled to the extent of share of plaintiff as well as her mother and also prayed for 

possession of suit-land. 

  

3. The defendant No.3 (Abdul Rehman) filed consenting written statement, whereas 

defendants Nos.4, 5 to 11 filed their separate written statements and contested the suit. 

Learned trial Court framed the issues on 6-7-1991 and invited the parties to produce their 

respective evidence. Both the parties adduced oral as well as documentary evidence in 

support of their versions. In the final round vide judgment and decree dated 29-4-2008 suit 

was dismissed by learned trial Court. Feeling aggrieved thereby, an appeal was preferred 

before learned first appellate court, which also met with the same fate vide judgment and 

decree dated 8-2-2012. Hence, this civil revision. 

  

4. Learned counsel for the petitioner-plaintiff has filed an application (C.M. No.2-C-2012) 

for permission to produce the order No.CSC Case No.692 of 2010 dated 17-8-2011 passed 

by Dr. Nazir Saeed, Member (Judicial-V), Board of Revenue/ Chief Settlement 

Commissioner/Notified Officer/Member (Residual Properties) Punjab. The reply was filed 

by the contesting respondents. On 13-6-2013 arguments on this application were heard and 

for arguments on the main civil revision case was adjourned for today. Learned counsel for 

the respondents states that as this is 3rd application for permission to produce the additional 

evidence filed by the petitioner-plaintiff after the decision of case by the trial Court, 

therefore there is no necessity to decide this application on merits before the decision of 

instant revision. Learned counsel further stated that he has no objection if the notice be taken 

of this order but states that he has objection on the evidentiary value of this order. For the 
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consideration of this order even the learned counsel for the applicant has no objection. In 

this view of the matter, this application (C.M. No.2-C-2012) is formally decided that this 

Court will take notice of the order sought to be produced as additional evidence at the time 

of decision of main civil revision. In this way it is hereby disposed of. 

  

5. So far as the merits of case are concerned, learned counsel for the petitioner-plaintiff 

argues that previously the matter was decided twice and remanded by the appellate court and 

even the matter of additional evidence came up before this Court and finally the Appellate 

Court has dismissed the appeal, therefore this revision petition has been filed; that actually 

the claim was of the father of plaintiff and both the brothers of plaintiff fraudulently got the 

suit-land allotted in their names on 13-5-1960 through Exh.P-4 (RL-II 270), therefore all the 

subsequent proceedings and transfer of land are illegal and not binding upon the plaintiff-

petitioner; that both the courts below have ignored the oral as well as documentary evidence 

produced by the plaintiff in her claim which was sufficient to decree the suit. Further states 

that the order passed by the Chief Settlement Commissioner sought to be produced in 

additional evidence is also in support of assertions made by the plaintiff in her plaint, 

therefore the suit was liable to be decreed but both the courts below fell in error while 

dismissing the suit as well as appeal. While relying upon "2009 SCMR 589 (Gul Rehman v. 

Gul Nawaz Khan)" learned counsel states that it was the duty of first Appellate Court to 

scrutinize entire evidence in the judgment. Further while relying upon "1984 SCMR 1027 

(Manzoor Hussain v. Fazal Hussain and others)" argues that when the land was fraudulently 

got allotted in the name of seller, therefore purchaser cannot take the plea of bona fide 

purchaser. Further states that the respondents cannot claim bona fide purchaser. In this 

regard learned counsel has relied upon "1985 SCMR 491 (Gul Muhammad and others v. 

The Additional Settlement Commissioner and others)". Learned counsel for the petitioner-

plaintiff lastly while relying upon "2003 SCMR 549 (Talib Hussain and others v. Member, 

Board of Revenue and others)" argues that when the transaction was based upon fraud and 

fraudulent transaction vitiates even most solemn proceedings, such transaction has no value. 

Learned counsel prays for acceptance of this civil revision and setting aside the impugned 

judgments and decrees passed by both the courts below and decree of the suit. 

  

6. On the other hand, learned counsel for the respondents argues that by admitting a 

document and exhibiting the same in evidence does not by itself attach any evidentiary value 

to that document and evidentiary value is to be seen independently; that there are separate 

claims of father and both the brothers of plaintiff; that the suit was filed on 26-9-1990 and in 

whole the suit there is no mention of Exh.P-2; that the plaintiff is bound by the statement 

made by her own witness who appeared as P.W.4 and also brought the record and the court 

was never asked to declare him as hostile, therefore the plaintiff is bound by the statement of 

said witness who deposed against the case of plaintiff, whereas the statement of P.W.4 is in 

accordance with the record. Further states that actually the suit has been got filed by the 

brother of plaintiff, who is defendant No.3 for his greed to injure the rights of contesting 

defendants to whom he himself has transferred the suit property through registered sale-

deeds, therefore his admission has absolutely no value. While referring the cross-

examination of plaintiff who appeared as P.W.2 learned counsel states that she has admitted 

that separate claims of her father and brothers came from India and in the property allotted 

against the claim of her father, share of inheritance has been received by her. Further argues 
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that the suit was absolutely time-barred when the allotment was confirmed in favour of 

allottees who are the real brothers of plaintiff and the suit property was sold through 

registered sale-deeds in the year 1963 and 1965 and filing of suit in the year 1990 is 

certainly time-barred; that the possession of defendants is also admitted since the time of 

sale in their favour; that even Exh.P-2 was got exhibited in the statement of learned counsel 

and this document was received under objection, wherein claim number of father of plaintiff 

has been mentioned as 2682 and Serial Number is 270 and further that in Exh.P-2 the 

registration Number is 1174 and not a claim Number, therefore states that the claim which 

was first wrongly sent for the allotment of rural land remains the same and the claim 

Number will not be changed by sending the claim for allotment of urban land. Further 

argues that as Exh.P-2 which is otherwise a forged and fictitious document, therefore it was 

not put to P.W.4 who was the witness of plaintiff and record was available before him when 

he made the statement, which clearly shows that Exh.P-2 is a forged and fictitious 

document; that on 9-6-2009 an application was filed before the Addl: District Judge for 

requisition of original record from the Central Record Room but subsequently the same was 

withdrawn on 2-2-2010 and a new application under Order XLI, Rule 27 of the C.P.C. was 

moved whereby Exh.P-12 was produced as an additional evidence. Further argues that 

ordinarily this Court does not interfere in the concurrent findings of facts recorded by two 

courts below until and unless the petitioner-plaintiff has been able to show misreading and 

non reading of evidence or any material irregularity or infirmity in the findings of two courts 

below. On technical grounds learned counsel for the respondents while relying upon "PLD 

1993 Supreme Court 147 (Province of the Punjab through Member Board of Revenue, 

(Residual Properties), Lahore and others v. Muhammad Hussain through Legal Heirs and 

others)" has argued that after the repeal of settlement laws, office of Chief Settlement 

Commissioner do not exist in the eye of law, therefore the order sought to be produced as an 

additional evidence has absolutely no evidentiary value. Further states that Exh.P-12 is not 

an order, rather it is a report prepared on a miscellaneous application filed by the petitioner-

plaintiff unilaterally hearing her, therefore the report prepared by any official is not per se 

admissible till the time he comes to the court, makes a statement and also brings the record 

on the basis of which the report has been prepared. While relying upon 2009 YLR 1255, 

(Sagheer Muhammad Khan and 5 others v. Member (Judicial-V) Board of Revenue, Punjab 

and 4 others)" argues that the Chief Settlement Commissioner is no longer an entity much 

less a legal entity. Further while relying upon 2004 CLD 1 (International Multi Leasing 

Company v. Capital Assets Leasing Corporation Limited and another)" states that a 

document prepared during the pendency of suit has otherwise no value. It has been further 

argued that the suit was not competent as the land was allotted on RL-II in the year 1960 and 

at that relevant time forum of appeal was available to the plaintiff but after more than 30 

years of allotment with the connivance of her brothers she has filed the suit, which defence 

is very strengthened by filing consenting written statement by defendant No.3 and leaves no 

doubt to declare the suit as collusive one. 

  

7. I have heard the learned counsel for the parties at full length and also gone through the 

record, impugned judgments and decrees and also the case-law relied by learned counsel for 

the parties. 
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8. So far as the document sought to be produced as additional evidence through C.M. No.2-

C-2012 is concerned, I have noticed that there is no need to formally decide this application 

as learned counsel for the respondents has stated that he has no objection if the document be 

considered but its evidentiary value is to be kept in mind. I have seen that this order was 

passed on an application of Abdul Hameed, etc. against the order passed by the Member 

(Judicial-V), Board of Revenue/Chief Settlement Commissioner dated 16-1-2010 on the 

application of Mst. Mumtaz Gulshan, which has been produced in the Court as Exh.P-12. 

The said order was actually a report on the basis of a reference of some record issued 

without hearing the other side i.e. Abdul Hameed etc, therefore they moved this application 

only for the review of order dated 16-1-2010, which is Exh.P-12 but the said application was 

filed on the basis that the matter with regard to inheritance of Mst. Mumtaz Gulshan is 

pending before the Civil Court. Learned counsel for the respondents has produced the list of 

Notified Officers, according to Notification No. 1.3.30-P.A. to Secy/ 2004-1-C-III dated 7-

7-2004, Member (Judicial-VI) Board of Revenue Punjab is the Notified Officer for 

Sargodha Division, therefore all the proceedings conducted by the Member (Judicial-V) 

Board of Revenue Punjab posing himself to be the Chief Settlement Commissioner/Board of 

Revenue are nullity in the eye of law. I have also taken notice of the judgments 2009 YLR 

1255 and PLD 1993 Supreme Court 147" that the Chief Settlement Commissioner in fact no 

such office did exist in the eye of law after the repeal of the Settlement laws, therefore the 

orders passed by the Member (Judicial-V) posing himself to be the Chief Settlement 

Commissioner when admittedly he was not Notified Officer for the area are nullity in the 

eye of law. Furthermore, the orders have been passed during the pendency of suit. On this 

score I take light from the judgments reported as 1997 MLD 1779 (Allah Bakhsh and others 

v. Member Board of Revenue and others) and 2004 CLD 1 (International Multi Leasing 

Company v. Capital Assets Leasing Corporation Limited and another)" to hold that any 

document prepared during the pendency of suit by the Revenue authorities or any authority 

has no value against the evidence which has directly been produced by the parties on the file 

of a civil suit. In this view of the matter, Exh.P-12 as well as the alleged order dated 17-8-

2011 sought to be produced as additional evidence passed by the Member (Judicial-V) 

Board of Revenue/Chief Settlement Commissioner posing himself to be the Notified 

Officer, cannot be used against the respondents. Even otherwise the original order dated 16-

1-2010 (Exh.P-12) which is not more than a report and further this document has been 

exhibited under objection by the other side, therefore for proving a report it is settled 

principle of law that the person making a report on the basis of some material available 

before him, the evidentiary value attaches with that report only when the maker thereof 

comes to the court and makes a statement, brings the record on the basis of which said report 

has been prepared and also faces the cross-examination by the other side. In this case this 

document has been got exhibited on the statement of learned counsel for the plaintiff-

petitioner, that too, under objection and this document has absolutely no evidentiary value, 

therefore the order dated 17-8-2011 has also no evidentiary value. 

  

9. Further facts and merits of the case are very simple. The statement of plaintiff who 

appeared as P.W.2 is very much relevant. She has admitted that she and Abdul Rehman, her 

brother live at one place and that the property confirmed in the name of her father against 

the claims which came from India was allotted and confirmed in Hafiz Abad and 

Gujranwala and the same was transferred in the name of plaintiff, her mother and brothers. 
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Further the whole case of petitioner-plaintiff revolves around Exh.P-2. This document as 

noted by both the courts below is in much dilapidated condition. There are factual findings 

recorded by learned trial Court that by other writing the Registration No.1174 has been 

endorsed upon this document, which is different from the other entries and this document 

has also not contained the seal and signatures of the issuing authority. Further when in juxta-

position with mark A, the copy of RL-II Register, which has been produced by 

P.W.4/witness of plaintiff, this document is seen wherein the Number of claim has been 

mentioned as 11740 and Sr. No.270, whereas P.W.4 clearly stated that he brought the 

original record of RL-II 127 northern urban area Sillanwali, Claim No.11740 is in favour of 

Abdul Rehman and Aziz-ur-Rehman sons of Muhammad Ali. Whereas Exh.P-12 produced 

by the plaintiff herself shows that Claim No.2682 of Muhammad Ali, her father was verified 

for Mouza Kassoki Tehsil Hafiz Abad and Registration No.11740 was sent to Mouza 

Kassoki Tehsil Hafiz Abad for land measuring 93-Kanals 15-marlas on 19-11-1959. In this 

view of the matter, when the plaintiff admits that she has received the land allotted against 

the claim of her father in inheritance and she does not rebut the right of her brothers with 

regard to allotment of land against the claims came from India, therefore she miserably 

failed to prove the case pleaded by her. The consenting written statement filed by defendant 

No.3/brother of plaintiff does not strengthen the case of plaintiff, rather it shows the 

connivance of both the parties, as suit-land was sold through registered sale-deeds by 

defendant No.3 in the year 1963 and 1965 and received the consideration and delivered the 

possession to the vendees. In this view of the matter, the plaintiff failed to prove that the 

land was actually allotted against the claim of her father. Besides, the suit has been filed 

with an unexplained delay after the prescribed period of limitation for filing a suit. I have 

seen that both the courts below have rightly scrutinized the evidence available on the file 

and reached to a right conclusion while dismissing the suit as well as appeal filed by the 

petitioner-plaintiff. Learned appellate court is required under the law to discuss the evidence 

relating to the point in issue before it and expecting that the appellate court will refer 

statement of each and every witness of the parties produced before the court as well as each 

document whether the same are relevant or not for the decision of point in issue, is neither 

requirement of law nor necessary. As the plaintiff failed to show that allotment in favour of 

her brothers was fraudulent, therefore the purchase of suit-land by the contesting defendants 

is valid one. They are not required to prove the plea of bona fide. Even otherwise, the seller 

was recorded owner of land at the time of sale. Learned counsel for the petitioner-plaintiff 

has not been able to highlight any material illegality or infirmity and misreading or non-

reading of evidence on the part of two courts below while recording the concurrent findings 

of facts in the matter. Therefore, no case for interference by this Court while exercising the 

jurisdiction under section 115 of the C.P.C. has been made out. 

  

10. The crux of above discussion is that the petitioner-plaintiff miserably failed to 

substantiate her claim as pleaded by her. Consequently, this civil revision being devoid of 

any substance is dismissed with no order as to costs. 

MH/M-207/L        Revision dismissed. 
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2014 Y L R 1082 

[Lahore] 

Before Amin-ud-Din Khan, J 

SIRBULAND KHAN and 16 others---Petitioners 

Versus 

RUQAIA KHANUM and 2 others---Respondents 
  

Civil Revision No.38 of 2007, heard on 16th May, 2013. 

 (a) Specific Relief Act (I of 1877)--- 
---S.42---Civil Procedure Code (V of 1908), O.VII, Rr.11 & 13---Qanun-e-Shahadat (10 of 

1984), Arts. 123 & 124---Suit for declaration---Rejection of plaint---Fresh suit, filing of---

Res judicata, principle of---Scope---Contention of the defendants was that plaint of the first 

suit was rejected and present suit was not competent---Suit was dismissed by the Trial Court 

but same was decreed by the Appellate Court---Validity---Trial Court while rejecting the 

plaint had given findings of facts and same were hurdle in proceeding of the present suit and 

were hit by principle of res judicata---Plaintiffs were bound to challenge such findings but 

they had opted not to do the same and filed second suit which was also dismissed as 

withdrawn and present suit had been filed---Factual findings were binding upon the 

plaintiffs unless those were set aside---Proceedings initiated by the plaintiffs were based 

upon mala fide---Plaintiffs were to prove the case in accordance with Arts. 123 and 124 of 

the Qanun-e-Shahadat, 1984---Photocopy of the order produced could be considered---No 

need existed to summon the official record---Defendants as well as the court were satisfied 

and notice could be taken of photocopy the same was an admitted one and was on the file--- 

Plaintiffs having failed to prove that the attorney of the plaintiffs had not been heard for a 

period of 10 years' they had no right to challenge the transaction of sale---Attorney was alive 

and nothing had been brought on the record against such findings---Findings of the 

Appellate Court were not sustainable---Revision was accepted. 

Begum Masooda Abdul Haque v. Messrs Shan-e-Mustafa Production and another 1985 CLC 

671; Hayat (represented by his heir) v. Mst. Niamat Bibi and 2 others PLD 1978 Lah. 245; 

Balwant Rao and others v. Kerba and another AIR 1953 Hyd. 185; Nathe Khan v. Mst. 

Rahmat Bibi and others PLD 1961 (W.P.) Baghdad-ul-Jadid 96 and Mian Tajammul 

Hussain and 3 others v. State Life Insurance Corporation of Pakistan 1993 SCMR 1137 rel. 

  

(b) Civil Procedure Code (V of 1908)---  
----O.VII, Rr.11, 13 & S.11---Rejection of plaint---Scope---Fresh suit, filing of---Scope---

After rejection of plaint of the first suit, second suit could be filed on the basis of same cause 

of action---Factual findings while rejecting the plaint were hit by principle of res judicata. 

  

(c) Islamic Law---  
----Inheritance---Estate would devolve upon the legal heirs only in case of death of the 

owner of the property. 

Muhammad Law by Mulla ref.  

Jahangir A. Jhoja for Petitioners.  

Samar Hussain for Respondents.  

Date of hearing: 16th May, 2013. 

 



 

 

(703) 

 

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners have challenged the 

judgment and decree dated 31-10-2006 passed by learned Additional District Judge, Lahore 

whereby appeal filed by the respondents was allowed and judgment and decree dated 29-9-

2004 passed by learned Civil Judge, Chunian dismissing the suit filed by the respondents-

plaintiffs, was set aside. 

  

2. Brief facts of the case are that on 14-4-1986 plaintiffs-respondents filed a suit for 

declaration and mandatory injunction etc. As per pleadings of the plaintiffs, they previously 

filed a suit on the same cause of action, which was rejected by the learned Civil Judge, 

Chunian vide order dated 22-5-1985 despite the fact that suit was proceedable and in the 

power of attorney dated 19-3-1982 no rights were given to the attorney to sell the property 

and there were other facts also in the light of which the suit was proceedable and was not 

liable to be rejected. Second suit was filed and withdrawn on 30-3-1986 with permission to 

file a fresh one as there were technical defects in the said suit. The case of the plaintiffs that 

Zaman Khan husband of plaintiff No. 1 as well as father of plaintiffs Nos. 2 and 3 was 

owner of land measuring 195 kanals, 19 marlas, fully described in Para-4 of the plaint. As 

per averments in the plaint that said Zaman Khan on 7/8-12-1973 appointed Ghulam 

Hussain brother of plaintiff No. 1 as his special attorney. Another power of attorney was 

also constituted in favour of Ghulam Hussain on 27-1-1976 as he was proceeding to 

Malaysia. It is stated that after that despite efforts plaintiffs have not heard of said Zaman 

Khan, therefore, except plaintiffs no one else is entitled to inherit him, hence, they got 

entered Mutation No.785 for inheritance of Zaman Khan on 3-11-1980 but same could not 

be attested. In their suit they have further challenged that the power of attorney dated 19-3-

1982 was fictitiously got prepared in favour of defendant No. 1 and on the basis of said 

power of attorney by committing fraud the property has been transferred in favour of 

defendants. They have challenged another power of attorney on behalf of Zaman Khan dated 

3-1-1983 and also challenged the transfer of property of Zaman Khan on the basis of said 

power of attorney. Written statement was filed. Suit was contested. Learned trial court on 

26-2-1989 framed the issues and invited the parties to produce their respective evidence. 

Both the parties produced their oral as well as documentary evidence. After the closing of 

trial, vide judgment and decree dated 29-9-2004 the learned trial court dismissed the suit. 

Appeal was preferred which was allowed by the learned first appellate court vide judgment 

and decree dated 31-10-2006. Hence, this revision petition. 

  

3. Learned counsel for the petitioners argues that the plaint of the first suit was though 

rejected but suit was also dismissed on the basis of findings recorded by the learned trial 

court, therefore, states that the findings of fact recorded against the plaintiffs-respondents 

were res judicata and the present suit was not competent. Further states that in accordance 

with Article 123 of the Qanun-e-Shahadat Order, 1984 it was the duty of the plaintiffs-

respondents to prove the death of said Zaman Khan. States that even for application of 

Article 124 of the Qanun-e-Shahadat Order, 1984 it must be proved that the person has not 

been heard of for seven years. Argues that plaintiffs have miserably failed to prove the same. 

Further states that as per their own admission the power of attorney was executed by said 

Zaman Khan in the year 1976, therefore, states that entrance of Mutation No. 785 on 3-11-

1980 clearly shows dishonesty on the part of the plaintiffs-respondents. Learned counsel for 
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the petitioners while referring Exh.P.3 argues that in para-5 of the order passed by the 

District Collector, Kasur dated 4-4-1983 District Collector while scrutinizing the record as 

well as power of attorney found that said Zaman Khan is alive and plaintiff Mst. Ruqaia 

Khanum was advised to seek her remedy before the proper forum. Further states that the 

order dated 3-4-1985 passed by the Member Board of Revenue whereby revision petition 

filed by the plaintiffs-respondents was dismissed is concerned, states that when petitioners 

moved an application before the learned trial court for summoning of the record of the 

Member Board of Revenue, the reply was filed by the plaintiffs-respondents wherein they 

have stated that they have produced the copy of the order of the Member Board of Revenue, 

therefore, there is no need to summon the record. States that in this eventuality the 

petitioners-defendants opted not to press any further for summoning of the record, therefore, 

the learned trial court was competent to take notice of the said judgment and also this Court 

can take notice of the judgment of the Member Board of Revenue dated 24-5-1987 passed in 

ROR.No.183 of 1984 as well as R.O.R.No.192 of 1984. Revision petition filed by the 

plaintiffs-respondents titled "Ruqaia Khanum versus The State" (ROR.No.192 of 1984) was 

dismissed while giving findings in Para No.3 of the judgment. Further that Mark-A, power 

of attorney dated 7-12-1973 in favour of Ghulam Hussain the real brother of plaintiff No.1 

produced by the plaintiffs-respondents themselves clearly shows that Zaman Khan was 

having a real brother who can be an heir of Zaman Khan and who was proper person to give 

evidence in this case. Further states that plaintiff No. 1/ respondent has written herself wife 

of Zaman Khan, she never claims the widow of Zaman Khan. Further while relying upon the 

statements of the witnesses argues that they have impliedly admitted that Zaman Khan is 

alive. 

  

4. On the other hand, learned counsel representing plaintiffs-respondents states that the 

findings recorded by the learned first appellate court are in accordance with law as well as 

evidence available on the file and interpretation of the evidence made by the learned first 

appellate court is sustainable under the law and there were no powers mentioned in the 

power of attorney relied by the petitioners-defendants to sell the property of Zaman Khan. 

Further argues that when copy of the order of Member Board of Revenue has not been 

produced, therefore, same cannot be relied. Further that they have not produced any copy of 

Passport etc. to show that defendant went to Malaysia and met Zaman Khan and procured 

the power of attorney from him, therefore, prays for dismissal of this revision. 

  

5. I have considered the arguments advanced by learned counsel for the parties and have 

gone through the record with their able assistance. 

  

6. So far as rejection of plaint is concerned, I am clear in my mind that under Order VII, 

Rule 13 of the C.P.C. even after rejection of a plaint second suit can be filed on the basis of 

same cause of action but in this case the learned trial court while rejecting the plaint has also 

given finding of fact wherein it has been found that defendants have obtained a power of 

attorney from said Zaman Khan on 19-3-1982 from Malaysia and on the basis of said power 

of attorney Sale-deed No.834 was attested on 27-3-1982 and found that when the power of 

attorney was procured and on the basis of power of attorney property was transferred how 

the plaintiffs can challenge the power of attorney as well as transfer of the suit property. The 

factual findings recorded by the learned trial court while rejecting the plaint are hurdle in the 



 

 

(705) 

 

way of the plaintiffs-respondents in proceeding of the present suit, as these findings are res 

judicata against the plaintiffs-respondents. It is true that only rejection of plaint is not bar 

against the plaintiffs for filing a fresh suit on the basis of same cause of action but when 

there were factual findings also against the plaintiffs-respondents they were bound under the 

law to challenge the same before the proper forum but they have opted not to challenge the 

same and filed a second suit which was also withdrawn with permission of the court as per 

narration of the plaintiffs themselves and the present suit has been filed. In this view of the 

matter, as the learned trial court while rejecting the plaint has also recorded the findings of 

fact, those are binding upon the plaintiffs unless set aside by the court of competent 

jurisdiction. In this regard reliance can be placed on "Begum Masooda Abdul Haque v. 

Messrs Shan-e-Mustafa Production and another" (1985 CLC 671). As it was the case of the 

plaintiffs themselves that a power of attorney was given in the name of Ghulam Hussain real 

brother of plaintiff No. 1 on 27-1-1976 by Zaman Khan and thereafter getting the Mutation 

of inheritance No. 785 entered on 3-11-1980 by the plaintiffs clearly shows mala fide on 

their part and as the matter went up to the Board of Revenue, therefore, all this material is 

sufficient to hold that proceedings initiated by the plaintiffs are based upon mala fide. When 

a document endorsed by the Embassy of Pakistan, Malaysia in the shape of power of 

attorney in favour of defendant No. 1, about this document the witnesses of the defendants-

petitioners have undergone a lengthy cross-examination but nothing could be recovered 

from their statement in favour of the plaintiffs. In this eventuality when there is voluminous 

evidence that Zaman Khan was alive in the year 1982, it was the duty of the plaintiffs to 

prove the case pleaded by them in accordance with Articles 123 and 124 of the Qanun-e-

Shahadat Order, 1984. Reliance can be placed on the judgments reported as "Hayat 

(represented by his heir) v. Mst. Niamat Bibi and 2 others" (PLD 1978 Lahore 245) and 

"Balwant Rao and others v. Kerba and another" (AIR 1953 HYD 185). Even the witnesses 

of the plaintiffs when a suggestion was put whether Zaman Khan is dead, they have showed 

their ignorance. Even I have noted that plaintiff No. 1 claims and has written herself in the 

plaint as well as when she appeared as a witness has stated that she is wife of Zaman Khan. 

  

7. So far as order of Member Board of Revenue is concerned, it is true that certified copy of 

the order has not been produced on record by either of the parties but it is on the record that 

when defendants-petitioners moved an application before the learned trial court for 

summoning the record of the Member Board of Revenue, plaintiffs resisted the application 

and one of the grounds was that as they have produced photocopy of the said order of the 

MBR and same can be considered, therefore, there is no need to summon the record. In this 

view of the matter, the defendants-petitioners as well as the court were satisfied, therefore, 

the notice can be taken as the photocopy was an admitted one and was on the file of the 

learned trial court as well-as is available with this file. In this regard reliance can safely be 

placed on "Nathe Khan v. Mst. Rahmat Bibi and others" (PLD 1961 (W.P.) Baghdad-ul-

Jadid 96) and "Mian Tajammul Hussain and 3 others v. State Life Insurance Corporation of 

Pakistan" (1993 SCMR 1137). 

  

8. In accordance with section 41 of the Muhammadan Law by D.F.Mulla an estate devolves 

upon the legal heirs only in case of death of the owner of the property. In this view of the 

matter, when plaintiffs-respondents failed to prove that Zaman Khan has not been heard of 

for a period of 10 years, therefore, they have no right to challenge the transaction of sale of 
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the property in favour of defendants on the basis of power of attorney by said Zaman Khan 

and power of attorneys duly attested by the Malaysian authorities as well as attested by 

Embassy of Pakistan in Malaysia, Malaysian Embassy in Pakistan and duly stamp paid with 

the Sub-Registrar, Chunian. 

  

9. Learned Member Board of Revenue sent a notice in Malaysia for the service of Zaman 

Khan on the address given by the parties and it is noted in the order that same has been 

received back on 7-11-1984 signed by him before a Magistrate of Malaysia. Learned 

Member Board of Revenue has noted that as the notice was sent through the Embassy of 

Pakistan, therefore, it is attested by the Legal Administration of Malaysia, Embassy of 

Pakistan which also bears attestation of Legal Administration of Malaysia conclusively 

establishes that Zaman Khan is alive and resides in Malaysia, therefore, when nothing has 

been brought on the record by the plaintiff-respondents against this finding, therefore, the 

findings recorded by the learned first appellate court ignoring all these legal points are not 

sustainable under the law, therefore, while allowing this revision petition findings recorded 

by the learned first appellate court are set aside. 

AG/S-75/L         Petition accepted. 

 

2014 Y L R 1199 

[Lahore] 

Before Amin-ud-Din Khan, J 

AUTOTECHNIK (PVT.) LTD.---Appellant 

Versus 

Syed ABUZAR BOKHARI and others---Respondents 
  

F.A.O. No.285 of 2013, heard on 3rd February, 2014. 

 Civil Procedure Code (V of 1908)---  
----O. XL, R.1---Specific Relief Act (I of 1877), Ss. 42 & 54---Suit for declaration, 

permanent injunction and rendition of accounts---Appointment of Receiver---Letter of Intent 

(LOI), significance of---Plaintiff-company had filed suit contending inter alia, that the 

defendants, who were founders and shareholders of the company, had incorporated another 

company with the illegal object of diversion of business of plaintiff-company---Plaintiff 

further contended that it had letter of intent from a foreign car manufacturer to sell its 

vehicles in Pakistan, and the defendants had illegally started doing the business with the 

foreign car manufacturer---Plaintiff's application for appointment of Receiver for 

defendants' company was dismissed by Trial Court---Validity---Question for determination 

was whether a company could pray for appointment of Receiver for another company, and 

the plaintiff, could not satisfy the court on said question---Letter of intent in favour of 

plaintiff-company had expired, and even otherwise a letter of intent was not a concluded 

contract, and was just an offer---Conditions for appointment of Receiver, therefore, did not 

exist, and there was no defect in the impugned order---Appeal was dismissed, in 

circumstances. 

 Gower's Principles of Modern Company Law, Sixth Edition Printed by Sweet and Maxwell, 

page 618 ref.  

Salman Mansoor for Appellant.  

Ghulam Ali Raza for Respondents Nos. 1 to 3.  
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Asad Javed and Hassan Ali Raza for Respondents Nos. 4 to 6.  

Date of hearing: 3rd February, 2014. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal the appellant-plaintiff has challenged the 

order dated 5-3-2013 passed by the learned trial court whereby in a suit for declaration, 

injunction and accounts of profits, filed by the plaintiff-appellant an application for 

appointment of receiver has been dismissed. 

  

2. Learned counsel for the appellant argues that there was relationship of trust between the 

plaintiff-appellant-company and defendants Nos. 1 and 2 as defendant Nos.1 and 2 are 

founding members, shareholders and also directors of the plaintiff-company and defendant 

No. 3 is the corporate entity/private limited company which has been established and got 

incorporated by defendants Nos. 1 and 2 with the illegal object of diversion of business of 

the plaintiff-company to themselves. According to learned counsel for the appellant, there 

was Letter of Intent (LOI) by defendant No.5, Porsche Middle East and Africa for selling the 

vehicles of defendant No. 5 in Pakistan but defendants Nos. 1 and 2 dishonestly got 

incorporated defendant No.3 a new corporate entity/private limited company and therefore 

they are doing the business with defendant No. 5, which necessitated the plaintiff to file a 

suit for declaration etc. and in the suit, application for appointment of receiver was filed. By 

referring Gower's Principles of Modern Company Law, Sixth Edition, printed by Sweet and 

Maxwell, page 618, learned counsel argues that if a company indirectly through a company 

formed for the purpose which entered into a consortium with the undertaker, in both they 

were held liable to account for the profits which they made. 

  

3. On the other hand, learned counsel representing respondents Nos. 1 to 3 argues that even 

the Letter of Intent which was dated 12-4-2005, expired on 3-2-2008. Further argues that 

actually this Letter of Intent was till July, 2007 and on 5-2-2008 respondents Nos. 4 to 6 

signed a new Letter of Intent with respondents Nos. 1 to 3 and therefore states that neither 

suit was maintainable nor the application and the order passed by the learned trial court is in 

accordance with law. 

  

4. Learned counsel for respondents Nos. 4 to 6 has supported the version of respondents 

Nos. 1 to 3 and further that respondent No. 5 has signed Letter of Intent and that Letter of 

Intent is not a concluded contract, it is just an offer. 

  

5. I have head learned counsel for the parties and gone through the record annexed with this 

appeal. 

  

6. The arguments of learned counsel for the appellant may have some weight if what has 

been pleaded is proved that by misuse of trust respondents Nos. 1 and 2 got a new Letter of 

Intent in favour of respondent No. 3, a new company in the name of respondents Nos. 1 and 

2 but question here for determination is whether a company can pray for appointment of 

receiver for the other company. All the arguments advanced by learned counsel for the 

appellant could not satisfy the Court on the question in issue raised by the appellant. As it is 

pleaded that Letter of Intent issued in favour of respondent No. 3 is dated 5-2-2008 after the 
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expiry of Letter of Intent in favour of plaintiff-company and even otherwise the LOI is not a 

concluded contract it is just an offer. Case of respondents Nos. 4 to 6 is also that they have 

never appointed the appellant-company as their agent, only a Letter of Intent (LOI) was 

issued in their favour and after the expiry of term of LOI in their favour a new LOI in favour 

of respondent No.3 company has been issued. In these circumstances, the conditions for 

appointment of receiver does not exist in this case, therefore, there is no defect in the order 

passed by learned trial court whereby appointment of receiver has been refused. No case for 

interference has been made out, therefore, instant appeal stands dismissed. 

 KMZ/A-18/L         Appeal dismissed. 

 

2014 Y L R 1222 

[Lahore] 

Before Amin-ud-Din Khan and Abid Aziz Sheikh, JJ 

MUHAMMAD NAWAZ KHAN through Legal heirs and others---Applicants 

Versus 

PROVINCE OF PUNJAB through Collector and others---Respondents 
  

Review Application No.4-C of 1987 in Civil Revision No.907 of 1986, heard on 7th 

October, 2013. 

 (a) Civil Procedure Code (V of 1908)---  
----S.114 & O.XLVII, R.1---Specific Relief Act (I of 1877), S.42---Punjab Tenancy Act (VI 

of 1887), S.77---Colonization of Government Lands (Punjab) Act (V of 1912), Ss.6 & 36---

Review---Suit for declaration---Return of plaint for presentation before the revenue court---

Scope---Jurisdiction of revenue court---Plaint was returned by the Trial Court for 

presentation of same before the revenue court---Revision filed against the said order was 

also dismissed by the High Court---Validity---Land in question was situated in colony area 

and S. 77 of Punjab Tenancy Act, 1887 was not applicable---Whole prayer of suit was with 

regard to the rights determinable by the civil court---Actions of Colony Department had 

been challenged in the present case---Civil court was a court of plenary jurisdiction and was 

competent to scrutinize the acts of Authority or department if same were without jurisdiction 

but could not scrutinize the said acts if same were in accordance with the powers conferred 

upon the department---Procedure was laid down for administration of justice and same could 

not be used as a hurdle in the way of justice---Plaint had been returned for presentation of 

same before the revenue court without proceeding on merits---Order passed by the Trial 

Court was not sustainable under the law---Judgment passed by the Single Judge of High 

Court was reviewed and judgments and decrees passed by the courts below were set aside 

and case was remanded to the Trial Court for decision in accordance with law---Review was 

accepted in circumstances. 

 (b) Civil Procedure Code (V of 1908)--- 
----O. VII, Rr. 10 & 11---Return or rejection of plaint---Scope---Prayer of a plaint and facts 

pleaded were to be considered while applying O. VII, Rr. 10 and 11, C.P.C.---Plaint could 

not be rejected partially or partially returned---Plaint in which there was a small point 

determinable by the civil court and major portion of cause of action or prayer was not within 

the jurisdiction of civil court, plaint could not be partially returned. 

 Sheikh Naveed Shehryar for Petitioner.  

Malik Sir Buland, for the Petitioners (in R.A.No.5-C-87).  
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Muhammad Yousaf Farooq, for Petitioners (in Criminal Original Nos.21-C and 29-C of 

2007 43-C and 45-C of 2003).  

Mr. Abdul Hameed, for Petitioners.  

Raja Muhammad Arif, A.A.-G. for Respondents.  

Date of hearing: 7th October, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this judgment we intend to decide the following 

cases as the same have nexus with each other:- 

 1. R.A.No.4-C of 1987 

2. R.A.No.5-C of 1987 

3. Writ Petition No. 6823 of 1990 

4. Writ Petition No.12323 of 1996 

5. Writ Petition No.295 of 1993 

6. Writ Petition No.1131 of 2007 

7. Criminal Original No.21-C of 2007 

8. Criminal Original No.29-C of 2007 

9. Criminal Original No.45-C of 2003 

10. Criminal Original No.43-C of 2003 

11. Criminal Original No.11-C of 1990 

12. Criminal Original No.89-C of 2006 

13. Criminal Original No.90-C of 2006 and 

14. Criminal Original No.63-C of 2011. 

15. Criminal Original No.73 of 2010. 

  

2. This review application (R.A.No.4-C-1987) has been filed against the judgment and 

decree passed by learned Single Judge of this Court dated 2-2-1987 whereby Civil Revision 

No. 907-D of 1986 was dismissed in limine whereas Review Application No.5-C of 1987 

has been filed for the review of judgment and decree dated 2-2-1987 passed in Civil 

Revision No.908-D of 1986 whereby Civil Revision was also dismissed in limine. 

  

3. For decision of these review applications noting of brief facts in this judgment is 

necessary:- 

  

The lis started through filing of a suit for declaration which is subject matter of R.A.No.4-C 

of 1987 on 7-3-1968 with a prayer that on the basis of " " and making the land cultivable 

plaintiffs' rights have been created in the land and they be declared as tenant under the 

defendant i.e. Province of Punjab and further a prayer that without proceeding under section 

24 of the Colonization of Government Lands (Punjab) Act, 1912, they should not be evicted 

and they further prayed for a decree for permanent injunction that they should not be evicted 

illegally from the suit-land. The learned trial court vide judgment dated 26-6-1984 returned 

the plaint under Order VII Rule 10 of the C.P.C. on the basis that suit is not maintainable 

before the civil court and in the light of section 77(a)(f)(i) of the Punjab Tenancy Act XVI of 

1887, same is entertainable by the revenue court. The appeal was preferred before the 

learned District Judge, Jhang, same was dismissed vide judgment and decree dated 12-1-

1986 upholding the decision of the learned trial court. Record shows that Civil Revision No. 



 

 

(710) 

 

907-D of 1986 was filed, same was dismissed in limine vide judgment dated 2-2-1987. 

Record shows that Review Application No. 4-C-1987 was preferred and same was 

entertained by the same learned Single Judge of this Court on 2-5-1987, who earlier 

dismissed the civil revision in limine vide order dated 2-2-1987. 

  

4. The facts of R.A.No.5-C of 1987 are that plaintiffs on 8-3-1973 filed a suit for declaration 

challenging therein the auction of the suit-land in favour of the private defendants with a 

declaration that same has no bearing effect upon the rights of the plaintiffs. The said suit was 

also ordered to be returned vide judgment dated 26-6-1984 under Order VII Rule 10 of the 

C.P.C. in view of section 77 of the Punjab Tenancy Act XVI of 1887 for presentation before 

the revenue court. Other facts are same as noted supra in R.A.No.4-C of 1987. 

  

5. The fact that review application was also entertained and admitted for regular hearing by 

the same learned Single Judge, who previously dismissed both the Civil Revisions in limine 

and in the admission order it has been noted that as the land in dispute situates in Colony 

Area, therefore, in the light of section 6 of the Colonization of Government Lands (Punjab) 

Act, 1912, application of section 77 of Punjab Tenancy Act (XVI of 1887) is not available. 

This admission order of review application prima facie shows that learned Single Judge 

agreed with the arguments of learned counsel for review petitioners. 

  

We have noticed that Province of Punjab has not admitted the plaintiffs to be the tenants on 

the land in dispute and further the relief claimed in the suit and the cause of action pleaded 

do not relate only to the preservation of right of tenancy. In both the suits a decree for 

declaration of rights as well as permanent injunction has been prayed for and also there is 

pleading by the plaintiffs that on the basis of " " and making the land cultivable for a period 

of more than 100 years by their forefathers rights stood created in the suit-land, therefore, 

when confronted to the learned A.A.-G. that when defendant-respondent has not admitted 

the plaintiffs-applicants to be tenant over the suit-land how the impugned orders are 

sustainable under the law and how he defends the order under review as well as the orders 

passed by this Court in Civil Revision as well as learned first appellate court and the learned 

trial court, learned A.A.-G. except arguing that impugned orders are in accordance with law, 

could not advance any satisfactory argument. 

  

We are conscious of the fact that review applications are before us, therefore, we will 

discuss the legal point only. 

  

6. We have noticed that point in issue is very short but unfortunately these review petitions 

are pending before this Court for the last 26 years. We are of the considered view that prayer 

of a plaint and the facts pleaded are to be considered fully while applying Order VII, Rule 

10 as well as Order VII, Rule 11 of C.P.C. A plaint cannot be rejected partially or partially 

returned. Plaint in which even there is a small point determinable by the civil court and even 

the major portion of cause of action or a prayer is not within the jurisdiction of the civil 

court to determine, even then a plaint cannot be partially returned. We are refraining 

ourselves from going into the merits of the case so that it may not prejudice or injure the 

rights of any of the parties. 
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In the first suit, the creation of some rights on the basis of " " as well as making the land 

cultivable have been claimed and further a decree for permanent injunction has been prayed 

that plaintiffs be dealt with in accordance with law and except the provisions of law they 

should not be evicted from the suit-land. Whole of the prayer in our view relates to the rights 

determinable by the civil court and the suit which is subject-matter of R.A.No.5-C of 1987, 

some actions of the Colony Department have been challenged. We have noticed that section 

36 of the Act, ibid, is available, which bars the jurisdiction of the civil court but now it is 

settled law that civil court is a court of plenary jurisdiction and is competent to scrutinize the 

acts of the authority or department despite the fact that baring provision of jurisdiction of 

civil court is available in the statute. The law developed by the judgments of august 

Supreme Court of Pakistan is that civil court can scrutinize the action, if the action of the 

department is in accordance with the powers conferred upon the department by that statute 

then the baring provision is available and civil court has no jurisdiction and if the action is 

without jurisdiction then the baring provision has no bar and civil court can determine and 

scrutinize the action taken by the department. In this case without determination whether the 

auction proceedings were within the jurisdiction of Colony Department i.e. defendant, the 

decision by the trial court whereby the plaint has been returned is without jurisdiction. 

  

According to the procedure we can allow or dismiss the review application. If review 

application is allowed, the judgment under review goes and civil revision revives. It is a 

procedural matter, as we have noted that unfortunately for the last 26 years these review 

applications are pending before this Court due to various reasons and further that we are also 

conscious of the fact that procedure is laid down for the administration of justice and for the 

interest of justice and it cannot be used as a hurdle in the way of justice. The suits were filed 

in the year 1968 and 1973 and without going into merits same have been ordered to be 

returned for presentation before revenue court, therefore, as we have heard the learned 

counsel for the parties on whole of the matter in issue and the main grounds which have 

been discussed for decision of review petition are the same for the decision of the civil 

revision, therefore, in the above circumstances when the order passed by the learned trial 

court is not sustainable under the law and by the learned first appellate court and this Court 

while dismissing revision in limine, the same have been upheld and when the review 

application has been entertained and admitted to regular hearing by the same Hon'ble Single 

Judge of this Court who dismissed the civil revision in limine shows that after hearing the 

review petitioner, prima facie, the learned Judge agreed with the arguments advanced by the 

review petitioner, therefore, the review application has been entertained and admitted to 

regular haring and notice was issued to the other side. 

7. In these peculiar circumstances, we allow review applications and review the judgment 

passed by learned Single Judge while dismissing civil revision in limine and we also set 

aside the judgment and decree passed by the learned first appellate court as well as judgment 

and decree of learned trial court whereby suits have been ordered to be returned for 

presentation before the revenue court because the suits were filed in the year 1968 and 1973 

and proceedings in both the suits have to start from zero after about forty five years of filing 

of suits. We remand back the cases and suits filed by the plaintiffs will be presumed to be 

pending before the learned Senior Civil Judge, Jhang and the parties are directed to appear 

before the learned Senior Civil Judge, Jhang on 5-11-2013, who shall proceed with the suits 

in accordance with law. 
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 8. No order as to costs. 

  

9. At this stage learned counsel for the petitioners state that writ petitions as well as Criminal 

Original petitions, mentioned in Para 1 of this Judgment, have been filed for the protection 

of rights of the petitioners and as the cases have been remanded, therefore, petitioners opt to 

agitate their matter before the learned trial court and do not press these petitions any further, 

same be disposed of as not pressed. 

  

10. In the light of statement of learned counsel for the petitioner, above mentioned criminal 

originals as well as writ petitions are disposed of as not pressed. Petitioners will be at liberty 

to agitate their matters before the learned trial Court. 

 AG/M-278/L        Revision accepted. 

 

2014 Y L R 1381 

[Lahore] 

Before Amin-ud-Din Khan, J 

NOOR MUHAMMAD SULTAN---Petitioner 

Versus 

Hafiz ALLAH BAKHSH---Respondent 
  

Civil Revision No.1725 of 2007 and Civil Revision No.233 of 2008, heard on 30th May, 

2013. 

 (a) Punjab Pre-emption Act (IX of 1991)---  
----S. 13---Talbs, performance of---Requirements---Place of gaining knowledge and 

announcement of Talb-i-Muwathibat were not specifically mentioned in the plaint as well 

as in the notice of Talb-i-Ishhad---Pleading a general and big place of a house without 

specifying the specific place was not the compliance of S.13 of the Punjab Pre-emption Act, 

1991--Gaining knowledge and jumping demand both were the facts which plaintiff was 

required to prove and without pleading specific date, time and place, the plaintiff could not 

prove the same---For proving the jumping demand it was necessary to prove first the gaining 

of knowledge of sale at specific time, place and date---Plaintiff had failed to plead the 

specific place, which was fatal defect in performance of Talb-i-Muwathibat---Receipts 

through which registered post notices for Talb-i-Ishhad were sent had been produced by the 

counsel in his statement---Record-keeper from the post office as well as postman had not 

been produced to prove the receipts of notices---No record of receipt of notices was 

available and original envelopes were also not on record---Delivery of notice had not been 

proved---Plaintiff had failed to prove Talb-i-Muwathibat and Talb-i-Ishhad in circum-

stances. 

Pervaiz Hussain and another v. Arabian Sea Enterprises Ltd. 2007 SCMR 1105 and Bashir 

Ahmad v. Ghulam Rasool 2011 SCMR 762 rel. 

  

(b) Punjab Pre-emption Act (IX of 1991)---  
----S. 13---Suit for possession through pre-emption---Prerequisites---Performance of talbs---

Before filing suit to pre-empt the sale, prerequisites were that the plaintiff must perform 

Talb-i-Muwathibat and Talb-i-Ishhad and thereafter plead the same in the plaint referring 

therein the notice of Talb-i-Ishhad. 
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 (c) Punjab Pre-emption Act (I of 1913)---  
----S. 15---Divisibility of sale---Scope---Sinker, principle of---Conditions---If specific land 

purchased by each of the vendee was mentioned in the sale document or mutation and also 

the specific price paid by each of the vendee only then the sale could be termed as 

"divisible"---If one of the conditions was missing the sale could not be termed as "divisible"-

--In the present case, there were six vendees, no specific land had been mentioned in the 

impugned mutation purchased by each of the vendees, though share purchased by each 

vendee had been mentioned, but the total sale consideration paid by all the vendees had been 

mentioned, therefore, sale in the case could not be termed as "divisible". 

Allah Wasaya Malik for Petitioner.  

Malik Noor Muhammad Awan for Respondent.  

Date of hearing: 30th May, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this single judgment I intend to decide Civil 

Revision in hand as well as Civil Revision No. 233 of 2008 titled "Hafiz Allah Bakhsh v. 

Muhammad Hussain etc." as both these matters have arisen out of the judgments and 

decrees passed in one suit. 

  

2. Through this revision petition i.e. No.1725 of 2007, petitioner has challenged the 

judgment and decree dated 18-4-2007 passed by learned Additional District Judge, Piplan 

whereby appeal filed by the petitioner was dismissed and judgment and decree dated 1-9-

2006 passed by learned Civil Judge, Piplan whereby suit for pre-emption filed by the 

plaintiff-respondent was partially decreed. 

  

3. Brief facts of this Civil Revision (No. 1725 of 2007) are that respondent-plaintiff on 31-3-

2001 filed a suit to pre-empt the land sold in favour of defendants through Mutation No. 

2353 dated 30-1-2001. Written statement was filed. Suit was contested. Learned trial court 

framed the issues and invited the parties to produce their respective evidence. Both the 

parties produced their oral as well as documentary evidence. Vide judgment and decree 

dated 1-9-2006 learned trial court while deciding Issue No. 2 found that Talbs have been 

proved against defendant No. 1 only, therefore, suit was partially decreed and to the extent 

of defendants Nos. 2 to 6 the suit was dismissed. 

 4. Through Civil Revision No. 233 of 2008 plaintiff-petitioner has challenged the judgment 

and decree dated 18-4-2007 passed by learned Additional District Judge, Piplan whereby 

appeal filed by the petitioner was dismissed and the judgment and decree of the learned trial 

court dated 1-9-2006 passed by learned Civil Judge, Piplan whereby suit for pre-emption 

filed by the plaintiff-petitioner was partially dismissed. 

  

5. Record shows that plaintiff and 'defendant No. 1 both filed their separate appeals, which 

were dismissed, hence, Civil Revision in hand has been filed by defendant No. 1/vendee and 

the other Civil Revision No. 233 of 2008 by the plaintiff. 

  

6. Learned counsel for the petitioner argues that in the plaint in Para-4 date of knowledge 

has been mentioned as 19-3-2001 at 9:00 a.m, in the house of the plaintiff. States that for 

valid proving of Talb-e-Ishhad pleading of specific date, time and place is necessary but 
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neither specific place has been pleaded nor proved. Further while referring statement of 

plaintiff, who appeared as P.W.1 and his witness Muhammad Akram as P.W.3, states that 

they have also not stated specific place of knowledge in their statement-in-chief. Further 

argues that it was the duty of the plaintiff-respondent to prove sending of notice through 

registered post A.D and then to prove the receipt of notice by the addressee or refusal 

thereof and for this purpose plaintiff was bound to produce the Record-keeper from the Post 

Office Department as well as the Postman. States that the alleged receipts of sending notice 

were produced in the statement of the learned counsel as well as one acknowledgement due 

allegedly signed by the defendant. Argues that when the defendant have specifically denied 

from receipt of notice, it was the primary duty of the plaintiff to prove the same. While 

relying upon "Pervaiz Hussain and another v. Arabian Sea Enterprises Limited" (2007 

SCMR 1105) and "Bashir Ahmad v. Ghulam Rasool" (2011 SCMR 762) argues that when 

the plaintiff has not complied with the substantial provisions of section 13 of the Punjab Pre-

emption Act, 1991, therefore, he was not entitled to the decree. 

  

7. On the other hand, learned counsel for the respondent-plaintiff states that when petitioner-

defendant in the instant civil revision did not appear in the witness-box to rebut that 

Exh.P.27 does not contain his signatures, therefore, states that the decree has been rightly 

passed and further states that the other Civil Revision No. 233 of 2008 be also accepted and 

suit be fully decreed. 

  

8. I have heard learned counsel for the parties at full length and have gone through the 

record with their able assistance. 

  

9. As the suit was for pre-emption of the sale, before filing a suit to pre-empt the sale the 

prerequisites are that the plaintiff must perform Talb-e-Muwathibat and Talb-e-Ishhad in 

accordance with law and thereafter plead the same in the plaint referring therein the notice 

of Talb-e-Ishhad also. I have noticed that place of gaining knowledge as well as 

announcement of Talb-e-Muwathibat is not specifically mentioned in the plaint as well as in 

the notice, though while appearing as a witness plaintiff and his witness in cross-

examination stated that the plaintiff came into knowledge of the sale in the "Baithak" of his 

house, therefore, pleading a general and big place of a house without specifying the specific 

place is not the strict compliance of section 13 of the Punjab Pre-emption Act, 1991 and also 

law referred by the learned counsel for the petitioner. As gaining knowledge and jumping 

demand both are the facts which plaintiff required to prove at the time of recording of his 

evidence in the shit, therefore, without pleading specific date, time and place the plaintiff 

cannot prove gaining knowledge of the sale at the specific time without pleading the above 

said three prerequisites and also the plaintiff has to prove the jumping demand. For proving 

the jumping demand it is necessary to prove first the gaining of knowledge of sale at specific 

time, place and date, only then plaintiff can prove the jumping demand. In this view of the 

matter, plaintiff failed to plead the specific place, which was a fatal defect in performance of 

Talb-e-Muwathibat. 

  

10. So far as sending notice of Talb-e-Ishhad is concerned, alleged receipts through which 

registered post notices were sent, have been produced by the learned counsel in his 

statement. Furthermore, when no Record-keeper from the Post Office as well as the Postman 
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has been produced to prove the receipt of notices by the defendants, though the learned 

courts below have decreed the suit to the extent of defendant No. 1 only as both the courts 

below held that plaintiff failed to prove Talb-e-Ishhad to the extent of rest of the defendants. 

As admittedly, there is no record of receipt of notices by the defendants except defendant 

No.1 and also the original envelopes if returned unserved are also not on the record. 

  

11. So far as legal question that if Talb-e-Ishhad has been proved against one of the 

vendees/defendants and to the extent of other vendees it is not proved and whether a decree 

for partial land can be passed, is concerned, there are further two limbs of this question 

whether the sale is divisible or joint in favour of the vendees, I myself has tried to see the 

answer of these questions under the present pre-emption law under the decisions of the 

august Supreme Court of Pakistan or this Court but I could not find any judgment. Then, a 

question was sent to the Research Center of this Court. The report has been received, there is 

no direct case-law on this point, therefore, I intend to decide the same. First I take the 

question about "Divisibility" of the sale, answer of this question can easily be extracted from 

the term "Sinker" which was developed by the judgments of the Courts under the repealed 

Punjab Pre-emption Act, 1913. Under the said law about the divisibility of a sale it is settled 

that if the specific land purchased by each of the vendee is mentioned in the sale document 

or mutation and also the specific price paid by each of the vendee only then the sale can be 

termed as "Divisible". If one of the above mentioned conditions is missing, the sale cannot 

be termed as "Divisible". In the case in hand, there are six vendees, no specific land has been 

mentioned in the impugned mutation purchased by each of the vendees, though share 

purchased by each vendee has been mentioned but the total sale consideration paid by all the 

vendees has been mentioned, therefore, in the light of above principle this sale cannot be 

termed as "Divisible". 

  

12. Now I come to the second question that if Talb-e-Ishhad has been proved against one of 

the six vendees and plaintiff failed to prove Talb-e-Ishhad against the remaining five 

vendees whether a decree could be granted to the extent of one vendee against whom Talb-

e-Muwathibat as well as Talb-e-Ishhad have been proved, in my view in this case when the 

sale is not divisible, no decree can be granted to the extent of one of the vendees against 

whom Talb-e-Ishhad has been proved. 

  

13. So far as Exh.P.27 the acknowledgement card is concerned, as I have noted above that 

when the defendants have denied the issuance and delivery of any notice of Talb-e-Ishhad 

then it was the duty of the plaintiff to prove the signatures upon the acknowledgement card 

that defendant No. 1 has received this registered envelope and the card has been received 

back as confirmation of the service of the notice. In this view of the matter, the delivery of 

notice to defendant No. 1 has also not been proved, therefore, plaintiff-petitioner failed to 

prove Talb-e-Muwathibat and Talb-e-Ishhad in accordance with law in the light of law 

relied by the learned counsel for the petitioner mentioned supra. Resultantly, this civil 

revision is accepted and impugned judgments & decrees passed by both the learned courts 

below are set aside. 

 14. The upshot of the above discussion is that Civil Revision No. 1725 of 2007 is allowed 

whereas Civil Revision No. 233 of 2008 stands dismissed with no order as to costs. 

 AG/N-43/L Revision accepted. 
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2014 Y L R 2046 

[Lahore] 

Before Amin-ud-Din Khan, J 

MAHMOOD AHMAD---Petitioner 

Versus 

ABDUL GHAFOOR and others---Respondents 
 

Civil Revision No.1720 of 2007, heard on 10th March, 2014. 

 Specific Relief Act (I of 1877)---  
----Ss. 8 & 9---Concurrent findings of courts below---Revisional jurisdiction of High Court--

-Co-sharer/petitioner was dispossessed from joint property in his possession by another co-

sharer/ respondent---Remedy---Only remedy for such co-sharer who had been dispossessed 

from the property in his possession by another co-sharer to regain his possession was either 

by way of a suit under S.9 of Specific Relief Act, 1877 or by way of a suit for partition---

Co-sharer had taken possession of the suit property admittedly in November 1999, whereas 

suit under S.8 of the Specific Relief Act, 1877 filed by the other co-sharer in 2001 was held 

not competent---Judgments and decrees passed by both the courts below ignoring the legal 

position involved in that case were held not sustainable under the law---Civil revision was 

allowed in circumstances and judgments and decrees passed by the courts below were set 

aside. 

 Miss Kishawar Naheed for Petitioner No.1. 

Ch. Masood Ahmad Zafar for Respondent.  

Respondent No.1 in person.  

Ch. Abdus Sattar, for Respondents Nos.2 and 3.  

Date of hearing: 10th March, 2014. 

 

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this civil revision petitioner has challenged the 

judgment and decree dated 8-6-2007 passed by learned Additional District Judge whereby 

appeal filed by him was dismissed and judgment and decree dated 5-12-2006 passed by 

learned Civil Judge 1st Class whereby suit for possession filed by the respondents-plaintiffs 

was decreed. 

  

2. Learned counsel for the petitioner argues that admittedly both the parties are joint owners 

in the Khata and the case of the plaintiff-respondent that he has taken the possession of the 

suit property in November, 1999 and the suit in hand for possession filed on 25-10-2001, is 

a suit filed under section 8 of the Specific Relief Act, 1877. When both the parties to the suit 

are joint owners even if one of the parties has been dispossessed, the other party cannot file 

the suit for possession under section 8 of the Specific Relief Act, 1877 and the remedy 

provided under the law to such person lies under section 9 of the Specific Relief Act or a 

suit for partition. Learned counsel argues that though the facts of the case are not admitted 

one but he will not argue the matter on merits discussing the facts of the case, as the only 

legal question is involved in this suit. 

  

3. On the other hand, learned counsel for respondent No. 1 argues that suit under section 8 

of the Specific Relief Act (I of 1877), has been filed and the same was competent. Admits 
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that as the suit has been filed on 25-10-2001 and the eviction was in November, 1999, 

therefore, he admits that suit is under section 8 of the Specific Relief Act, 1877 and not 

under section 9 of the said Act. 

 4. Learned counsel representing respondents Nos. 2 and 3 supports the version of the 

petitioner. 

 5. I have heard learned counsel for the parties and gone through the findings recorded by 

the two courts below as well as case law cited by learned counsel for the petitioner. 

 6. The position is admitted one, in Para 4 of the plaint, the case of the plaintiff that he and 

defendant No. 1 are joint owners of Khata. In this view of the matter, if the case of the 

respondent-plaintiff as pleaded in the suit is presumed as correct that defendant-petitioner 

has taken the possession of the suit property in November, 1999, the suit under section 8 of 

the Specific Relief Act, 1877 filed by the respondent-plaintiff was not competent. I am 

fortified by the judgments of the august Supreme Court of Pakistan reported as Muhammad 

Shafi and 2 others v. Munshi and 3 others (1979 CLC 230) and Mst. Resham Bibi and others 

v. Lal Din and others (1999 SCMR 2325). I quote Para No.22 from the judgment of august 

Supreme Court of Pakistan for guidance:-- 

  

"22. We are, therefore, of the opinion that after their dispossession, which according to them 

was forcible, the appellants had two remedies for seeking redress, namely, a suit under 

section 9 of the Specific Relief Act and the proceedings for partition of the joint property. 

To hold that besides the said two remedies they could have recourse to a third remedy, that 

is an ordinary suit for restoration of exclusive possession would amount to placing one set of 

co-sharers in a much more advantageous position as compared to the other for which there is 

no warrant in law or equity." 

 7. Even for filing a suit under section 9 of the Specific Relief Act, 1877, the guiding 

principles laid down by the august Supreme court of Pakistan in the judgment reported as 

"Canal View Cooperative Housing Society v. Javed Iqbal and another (PLD 2004 SC 20) 

are reproduced as under:-- 

 "In a suit for possession under section 9 of Specific Relief Act, 1877 essential ingredients to 

be established at the trial are that (i) the plaintiff was in possession of immovable property; 

(ii) that he was dispossessed by the defendant; (iii) that he was dispossessed against his 

consent and not in accordance with law, and (iv) that such dispossession took place within a 

period of six months of such suit." 

 8. In this view of the matter, the judgments and decrees passed by both the courts below 

ignoring the legal position involved in this case are not sustainable under the law and same 

are in clear violation of the law laid down by the Division Bench of this Court as well as the 

august Supreme Court of Pakistan, therefore, while allowing this civil revision same are set 

aside and suit filed by the respondent-plaintiff No.1 stands dismissed. 

SA/M-139/L         Revision allowed. 
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2014 Y L R 2150 

[Lahore] 

Before Amin-ud-Din Khan, J 

HASHIM ALI---Petitioner 

Versus 

ASGHAR ALI---Respondent 
  

Civil Revision No.789 of 2014, decided on 13th March, 2014. 

 Specific Relief Act (I of 1877)---  
----S. 12---Suit for specific performance of contract---Decree on the basis of report of Finger 

Prints Expert---Scope---Defendant moved an application for comparison of his thumb 

impressions with the one alleged by the plaintiff on the agreement---Both the parties got 

recorded their statements and agreed that if Expert report with regard to thumb impressions 

upon the agreement were of the defendant then he would not object said report and suit 

would be decreed and in case the Expert report was that thumb impressions were not of the 

defendant then plaintiff would not object on dismissal of suit---Finger Prints Expert reported 

that thumb impressions were identical with the one of defendant but he filed an application 

for cancellation of settlement and report of Finger Prints Expert which was dismissed by the 

Trial Court and suit was decreed---Validity---Defendant had adopted shortcut for dismissal 

of suit filed by the plaintiff but he failed and he maligned all the concerned including the 

Trial Court and his own counsel---Person who had taken somersault and had not come to the 

court with clean hands was not entitled to any discretion from the court in his favour---When 

a party adopted a procedure for decision of the lis and pressed the same before the court for 

adopting the same which was not against the law and was adopted and result of the same 

was against the party pressing the said procedure then said party could not be allowed to 

back out from the commitment before the court---Revision was dismissed in limine. 

 Muhammad Ramzan Wattoo for Petitioner. 

 

ORDER 
AMIN-UD-DIN KHAN, J.---Through this revision petition petitioner has challenged the 

judgment and decree dated 27-1-2014 passed by learned Additional District Judge, 

Pakpattan Sharif whereby appeal filed by the petitioner was dismissed and judgment and 

decree dated 18-5-2011 passed by the learned Civil Judge 1st Class, Pakpattan whereby suit 

for specific performance filed by the respondent-plaintiff was decreed. 

  

2. Brief facts of the case are that suit for specific performance was filed on 8-2-2010 by the 

plaintiff-respondent. Petitioner-defendant filed written statement on 26-4-2010 wherein he 

denied from the agreements to sell and specifically pleaded that same are forged and 

fictitious. Prayed for registration of a criminal case by sending a complaint under section 

195, Cr.P.C. to the concerned Police Station. Thereafter on 25-6-2010 an application was 

moved by the petitioner-defendant for comparison of thumb impression of the petitioner 

with the thumb impression alleged by the plaintiff of the defendant-petitioner on the 

agreements. On 1-11-2010 the parties got recorded their statement in the presence of their 

counsel and agreed that the thumb impression of the defendant be got compared with the 

thumb impression upon the agreements and if the Expert reports that the thumb impressions 

upon the agreements are of the defendant, the defendant will raise no objection upon the 
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report and suit will be decreed and in case the Expert reports that thumb impressions are not 

of the defendant, the plaintiff agreed that he will not raise the objection on dismissal of his 

suit. The statement was recorded and the matter was sent to the Finger Print Bureau, Punjab 

Lahore, who reported on 9-12-2010 that the thumb impressions marked as D1, D2 & D3 on 

the agreement to sell dated 12-10-2006 and D4, D5 and D6 on the agreement dated 27-10-

2006 are identical with the left thumb impression of Hashmat Ali on his sample paper. 

Thereupon defendant-petitioner filed an application on 25-1-2011 for cancellation of the 

report of the Finger Print Expert filed in the court on 8-1-2011 and for cancellation of 

settlement dated 1-11-2010. Reply was filed. Vide judgment & decree dated 18-5-2011 

learned trial Court while dismissing the application decreed the suit in accordance with the 

settlement of the parties dated 1-11-2010. Appeal was preferred, which was dismissed. 

Hence, this revision petition. 

  

3. Learned counsel for the petitioner argues that on the basis of forged and fictitious 

documents the suit for specific performance was filed and the learned trial Court was bound 

under the law to record evidence and decide the matter on the basis of evidence. 

  

When questioned to the learned counsel that why the defendant-petitioner asked the court to 

adopt a specific procedure vide statement dated 1-11-2010 to decide the suit on the basis of 

report of the Finger Print Expert, learned counsel states that the petitioner was having no 

knowledge about the proceedings as well as his statement recorded on 1-11-2010 and it was 

his counsel who was responsible for the same and even his statement was also recorded by 

the court without his consent. 

  

I am afraid the case of the petitioner is that plaintiff has forged the documents, the court has 

recorded his statement without his knowledge and consent, his lawyer who was representing 

him before the court has also acted against his rights and without his instructions. It seems 

that every person except the petitioner is wrong. This behavior of the petitioner shows that 

he has adopted the shortcut for dismissal of the suit for specific performance filed by the 

plaintiff-respondent when he failed in his design, now he is maligning all concerned 

including the trial Court and even his lawyer. 

  

4. I have gone through the contents of the application moved by the petitioner on 25-1-2011 

for cancellation of settlement dated 1-11-2010. The case argued today before this Court is 

not pleaded in that application. When a person takes summersault and has not come to the 

court with clean hands, he is absolutely not entitled to use of any discretion from this Court 

in his favour. 

  

5. When a party adopts a procedure for the decision of the lis and presses the same before 

the court for adopting the same, if that procedure is not against the law and the same is 

adopted and the results of the same are against the party pressing the said procedure, then 

the said party cannot be allowed to back out from the commitment before the Court when 

the party itself has pressed for adopting a specific procedure. In this view of the matter, there 

is no force in this civil revision, therefore, same stands dismissed in limine. 

 AG/H-13/L Revision dismissed. 
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2014 Y L R 2598 

[Lahore] 

Before Amin-ud-Din Khan, J 

JAVED IQBAL---Petitioner 

Versus 

Malik KHURRAM JAHANGIR and 2 others---Respondents 
  

Writ Petition No.2898 of 2011, decided on 29th August, 2013. 

 Punjab Rented Premises Act (VII of 2009)---  
----S.15--Constitution of Pakistan, Art.199--Constitutional petition---Ejectment of tenant---

Landlord filed eviction petition which was accepted by the Rent Tribunal but same was 

dismissed by the Appellate Court---Validity---Application for eviction was filed against sole 

tenant who was dead at the time of filing of application which was not proceedable and such 

defect was not curable---Eviction petition was incompetent and order passed by the Rent 

Tribunal was nullity in the eye of law---Landlord had come before the High Court in extra 

ordinary constitutional jurisdiction and for invoking such jurisdiction, he was bound to show 

some jurisdictional defect---Applicant had failed to point out any such defect in the 

impugned judgment---Appellate Court had minutely gone through the evidence and reached 

to a right conclusion---Landlord had made contradictory claims during proceedings of 

ejectment petition which disentitled him for exercise of such jurisdiction in his favour---

Constitutional petition was dismissed in circumstances. 

 Muhammad Yar (deceased) through L.Rs. and others v. Muhammad Amin (deceased) 

through L.Rs. and others 2013 SCMR 464 rel.  

Mian Khurram Shehzad for Petitioner.  

Ziafat Hussain Cheema for Respondent.  

Date of hearing: 29th August, 2013. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this writ petition petitioner has challenged the order 

passed by the learned Additional District Judge, Rawalpindi dated 26-10-2011 whereby 

Rent Appeal No. 371 of 2011 filed by respondent No. 1 was accepted and the order of 

eviction passed by learned Special Judge Rent, Rawalpindi dated 4-4-2011 was set aside. 

  

2. Brief facts of the case for determination of this petition are that petitioner on 22-4-2010 

filed an eviction petition before the learned Senior Civil Judge/Rent Tribunal, Rawalpindi 

against Malik Jahangir Ahmad. On a summons for 6-5-2010, the Process Server reported 

that Malik Jahangir Ahmad has refused to receive the summons, therefore, the learned Rent 

Tribunal ordered for substituted service through publication in the newspaper and after 

publication the sole respondent of the ejectment petition was proceeded against ex parte on 

20-5-2010 and case was adjourned for 7-6-2010 for ex parte evidence. On 7-6-2010, Malik 

Khurram Jahangir son of the original respondent filed four applications stating therein that 

his father died on 30-11-2007, an application for leave to defend as well as for setting aside 

the ex parte proceedings and application impleading the applicant as a respondent in the 

petition was also filed. Record shows that learned counsel for the eviction petitioner on 6-7-

2010 made a statement that he has no objection if application filed by Malik Khurrarn 

Jahangir for impleading him as a party be accepted, same was accepted and the eviction 
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petitioner filed amended petition impleading Malik Khurram Jahangir as respondent No. 2 in 

the eviction petition whereas Malik Jahangir Ahmad was shown as respondent No. 1. 

Evidence of the parties was recorded. Learned trial court vide judgment/order dated 4-4-

2011 accepted the eviction petition. Malik Khurram Jahangir preferred an appeal which was 

accepted by the learned Additional District Judge vide order dated 26-10-2011 and eviction 

order passed by learned Rent Tribunal was set aside. 

  

3. Learned counsel for the respondent at the very outset raised preliminary objections by 

referring "Muhammad Yar (deceased) through L.Rs. and others v. Muhammad Amin 

(deceased) through L.Rs. and others" (2013 SCMR 464) that when a lis was filed against a 

sole deceased/defendant, the defect is not curable and the matter cannot proceed and further 

that the writ petitioner was not an owner of the property nor he was having any right to 

receive the rent, therefore, very filing of the eviction petition as well as this petition was 

incompetent. 

  

4. Learned counsel for the writ petitioner argues that as respondent No. 1, who is the son of 

the original tenant, was made party in the eviction petition on his application, therefore, the 

defect, if any, was cured and the learned Rent Tribunal has rightly passed the order for 

eviction of the respondent and argues that the learned first appellate court fell in error while 

reversing the order passed by learned trial court. 

  

5. I have considered the arguments advanced by learned counsel for the parties and have 

gone through the record as well as case-law submitted before the Court. 

  

6. In the light of law relied by the learned counsel for the respondent i.e. Muhammad Yar 

(deceased) through L.Rs. and others v. Muhammad Amin (deceased) through L.Rs. and 

others" (2013 SCMR 464) as the matter can be decided on this point, therefore, there is no 

need to further go into the merits of the case. Respondent in his application filed on 7-6-

2010 clearly mentioned that his father died on 30-11-2007 and the eviction petition has 

been filed against sole respondent who was dead at the time of filing of the petition. Learned 

counsel for the eviction petitioner on 6-7-2010 made a statement that he has no objection to 

implead the applicant Malik Khurram Jahangir as respondent in the eviction petition and he 

was accordingly impleaded as respondent No. 2 in the petition whereas respondent No. 1 

was Malik Jahangir Ahmad deceased. Further the sole statement in chief of the petitioner, 

which is in the shape of an affidavit, has been produced as Exh.PA/1. In this affidavit all the 

allegations and the eviction sought are against Malik Jahangir Ahmad and even in the cross-

examination the date of death of the original tenant Malik Jahangir Ahmad has not been 

denied. Further when respondent Malik Khurram Jahangir appeared as his own witness, as 

RW-1, to face the cross-examination, produced Exh.R-7 an extract from the register of death 

entries issued by the Executive Officer wherein the date of death of his father Malik 

Jahangir Ahmad the original tenant against whom the eviction petition was filed, is 

mentioned as 30-11-2007 and the same has not been denied by the eviction petitioner. In this 

view of the matter, in the light of the judgment referred by the learned counsel for the 

respondent mentioned supra when admittedly an application for eviction was filed against a 

sole respondent who was dead at the time of filing of the eviction petition, the same was not 
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proceedable and the defect is not curable, therefore, the eviction petition was incompetent 

and the decision given by the learned trial court was nullity in the eye of law. 

  

7. Record shows that in the original rent agreement commencing from 1-1-2003, which is 

Exh.A2, the petitioner has shown himself to be the owner of the shop in dispute whereas 

when he appeared in the witness-box, stated that it was in the ownership of Muhammad 

Abbas and then admitted that before 29-4-2010 Muhammad Asghar was the owner of the 

disputed shop. He has produced sale deed Exh.A3 with regard to the said shop, which is 

dated 9-4-2010 registered on 29-4-2010 by one Jamil Asghar in favour of Muhammad 

Abbas. He has further submitted power of attorney on behalf of said Muhammad Abbas as 

Exh.A4 to show that Muhammad Abbas is the owner and landlord of the property and on his 

behalf the eviction petition has been filed and he has given instructions to the petitioner 

Javed Iqbal to proceed with the eviction petition, therefore, all these things are contradictory 

on the side of the petitioner, when at one place he claims to be owner of the property 

whereas through this document Exh.A4 he is showing that he has filed the eviction petition 

on behalf of Muhammad Abbas, even at the time of filing of the petition Muhammad Abbas 

was also not the owner of the suit property. In this view of the matter, when petitioner has 

come before this Court in extra ordinary constitutional jurisdiction and for invoking such 

jurisdiction petitioner was bound to show some jurisdictional defect committed by the 

appellate court and he miserably failed to highlight any such defect in the impugned 

judgment. I have seen that the learned first appellate court has minutely gone through the 

evidence and reached to a right conclusion. Furthermore, the legal point discussed above 

also disentitles the petitioner for exercise of such jurisdiction in his favour. 

  

8. For what has been discussed above, I find no force in this petition, same stands dismissed. 

AG/J-17/L         Petition dismissed. 

 

2014 Y L R 2724 

[Lahore] 

Before Amin-ud-Din Khan, J 

GAHNA through L.Rs. and others---Petitioners 

Versus 

KHAN MUHAMMAD and others---Respondents 
  

Civil Revision No.2382 of 2003, heard on 4th June, 2013. 

 (a) Custom (Punjab)---  
----Limited owner---Scope---Contention of plaintiffs was that they being legal heirs of 

deceased (son of pre-deceased son's son) were entitled to inherit from the property left by 

him---Suit was dismissed by the Trial Court but same was decreed by the Appellate Court---

Validity---Half property was inherited by son of the deceased and half gone to his pre-

deceased son's son who was not entitled for the same under the Shariah but he inherited 

under the custom---Said property was to revert back at the time of death of pre-deceased 

son's son to the legal heirs of the propositus---Widow, her legal heirs or sister of pre-

deceased son's son were not entitled to inherit as he was not full owner---Property was 

transferred in the name of widow as limited owner under custom till her death or her second 

marriage---Widow contracted second marriage, property reverted back and mutation was 
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attested validly in favour of sons of propositus---Plaintiff born after 10 years from the death 

of father of pre-deceased son's son and she could not be his real sister---Findings recorded 

by the First Appellate Court were against the law as well as facts of the case---Suit was filed 

after 52 years and same was time-barred---Revision was accepted and judgment and decree 

passed by the First Appellate Court were set aside. 

  

(b) Co-sharer---  
----Legal heir would become co-sharer with others at the time of death of the propositus and 

no formal attestation of mutation was required. 

Abrar Hasan for Petitioners.  

Muhammad Farooq Qureshi Chishti for Respondents.  

Date of hearing: 4th June, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners have challenged the 

judgment and decree dated 23-9-2003 passed by learned Additional District Judge, Khushab 

whereby appeal filed by the respondents was accepted and the judgment and decree dated 1-

11-2001 passed by learned Civil Judge, Khushab dismissing the suit, was set aside. 

  

2. Brief facts of the case are that plaintiffs-respondents on 8-11-1993 filed a suit for 

declaration that they be declared entitled to inherit Habib Ullah son of Khushhal and against 

their rights attestations of all the mutations are nullity in the eye of law, therefore, 

challenged the same. Written statement was filed. Suit was contested. Learned trial court 

framed the issues, invited the parties to produce their respective evidence. Both the parties 

produced their oral as well as documentary evidence. After closure of the trial vide judgment 

and decree dated 1-11-2001 learned trial court dismissed the suit. Appeal was preferred. The 

learned first appellate court vide judgment and decree dated 23-9-2003 decreed the suit. 

Hence, this civil revision by the defendants. 

  

3. Case of the plaintiffs is that last male owner was Mondu. He was owner of the property 

mentioned in the head-note of the plaint. On his death through Mutation No. 501 attested on 

9-3-1926 his son Lal and Habib Ullah (son of his pre-deceased son) inherited the property in 

equal shares. On the death of Lal, his three sons inherited the property and on the death of 

Habib Ullah, as he was issueless, his widow inherited the property through Mutation No. 

1536 attested on 16-9-1941 under the custom. Claim of plaintiff No. 1 is that she is the real 

sister of Habib Ullah, therefore, she was also entitled to inherit half share from the property 

left by him. It is further pleaded that Mst. Allah Jawai widow of Habib Ullah contracted 

second marriage after the death of Habib Ullah with Sultan. On her second marriage 

Mutation No. 1574 was attested on 29-1-1942 and the property was reverted to sons of Lal. 

Claim of plaintiff No. 1 is that she is entitled to inherit 1/4th from whole of the property 

whereas plaintiffs Nos. 2 to 6 claim that they are to inherit Mst. Allah Jawai. 

  

4. Learned counsel for the petitioners argues that at the time of death of Mondu the only 

legal heir to inherit him was Lal as the other son namely Khushhal was his pre-deceased son 

and Habib Ullah was son of pre-deceased son of propositus, therefore, under the custom half 

of the property was transferred in favour of Habib Ullah as under the Shariah he could not 
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inherit. Further that Mst. Sat Bhirai was not the real sister of Habib Ullah. She was daughter 

of Tayyab Jasra as widow of Khushhal Mst. Jindu contracted second marriage with Tayyab 

Jasra and from that marriage Mst. Sat Bhirai was born and further that as half of the property 

left by Mondu was transferred in the name of Habib Ullah under the custom, therefore, there 

was no right of the widow of Habib Ullah to inherit him under the Shariah as the property 

was to revert to the legal heirs of Mondu the last male owner and on the marriage of Mst. 

Allah Jawai the property was rightly reverted to the legal heirs of Lal. States that the learned 

trial court has rightly dismissed the suit and learned first appellate court fell in error while 

reversing the well-reasoned findings recorded by the learned trial court. Further that even in 

accordance with the documentary evidence as well as oral evidence plaintiff No. 1 born after 

10 years of the death of Khushhal, therefore, it is proved on the record that she is not real 

sister of Habib Ullah nor the daughter of Khushhal and is daughter of Tayyab Jasra with 

whom the widow of Khushhal Mst. Jindo contracted second marriage. Prays for acceptance 

of this civil revision and dismissal of the suit filed by the plaintiffs-respondents. 

  

5. On the other hand, learned counsel for the respondents states that Exh.P.1 is just to prove 

the parentage of plaintiff No. 1 and the age mentioned therein cannot be taken as correct. 

States that with regard to age of plaintiff No. 1 findings recorded by the learned first 

appellate court are in accordance with the custom prevailing, as the tentative age is 

mentioned in such like documents, therefore, prays for dismissal of the civil revision. 

  

6. I have heard learned counsel for the parties at full length and have gone through the 

record with their able assistance. 

  

7. Questioned mutations in the suit are Mutation No. 1534 attested on 16-9-1941 and 

Mutation No. 1574 attested on 29-1-1942 whereas the suit has been filed on 8-11-1993. The 

matter of limitation is also important in this case. Plaintiff No. 1 if proves that she is the 

legal heir of Habib Ullah being his real sister and plaintiffs Nos. 2 to 6 prove that the 

property was transferred in the name of Mst. Allah Jawai under Shariah then they are 

entitled to inherit her. In that eventuality this case will be of matter of inheritance and the 

matter of limitation of filing of suit can be liberally taken, as under the law an heir 

automatically becomes co-sharer with others at the time of death of the propositus and no 

formal attestation of mutation is required and if the plaintiffs failed to prove that they are 

legal heirs of deceased or they have to inherit under the Shariah, in that eventuality they will 

be required to prove that their suit is within limitation prescribed under the law. There is no 

question that at the time of death of Mondu through Mutation No. 501 attested on 9-3-1926 

as admitted by the parties half of his property was inherited by Lal, his son and half gone to 

Habib Ullah his pre-deceased son's son. It is evident that Habib Ullah was not entitled to 

inherit Mondu under the Shariah, therefore, certainly he has inherited Mondu under the 

customs and his property was to revert back at the time of death of Habib Ullah to the legal 

heirs of Mondu i.e. Lal. Widow of Habib Ullah or the sister of Habib Ullah were not entitled 

to inherit him as he was not the full owner, therefore, at the time of his death the property in 

the name of Habib Ullah was transferred in the name of his widow as limited owner till her 

death or the second marriage through Mutation No. 1536 attested on 16-9-1941, this fact is 

mentioned in the mutation also. When Mst. Allah Jawai contracted second marriage with 
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Sultan, Mutation No. 1574 was attested in the name of three sons of Lal as the property 

reverted back. 

  

8. There were two points to be proved by the plaintiffs; one was that plaintiffs were to prove 

that the property in the name of Habib Ullah was transferred as full owner under the Shariah 

and he was entitled to inherit Mondu under the Shariah and also in the name of his widow as 

full owner and that she (Mst. Allah Jawai widow of Habib Ullah) was entitled to inherit 

whole of the property of Habib Ullah and further plaintiff No. 1 to prove that she is real 

sister of Habib Ullah. As I have noted above that property of Mondu could not be transferred 

under Shariah in favour of his pre-deceased son's son namely Habib Ullah, therefore, under 

the custom he inherited the same, certainly that was a limited ownership, therefore, further 

transfer on the death of Habib Ullah in favour of Mst. Allah Jawai was also under the 

custom which is clearly mentioned in the impugned mutation that same is transferred under 

the custom till her death or her second marriage, when she contracted second marriage 

Mutation No. 1574 was validly attested on 29-1-1942 in favour of sons of Lal as Lal died in 

the meanwhile. These mutations are absolutely in accordance with law, therefore, case of the 

plaintiffs Nos. 2 to 6 is absolutely wrong. Even if they are real brothers of Mst. Allah Jawai 

they cannot inherit her as she herself was a limited owner and the property was rightly 

reverted back. 

9. So far as plaintiff No. 1 is concerned, the documentary evidence and the oral evidence 

produced by the defendants clearly prove that she born at least 10 years after the death of 

Khushhal, therefore, she cannot be the real sister of Habib Ullah. It seems that she is 

daughter of Tayyab Jasra with whom the widow of Khushhal namely Mst. Jindo contracted 

second marriage. In this way it is proved that plaintiff No. 1 was not the real sister of Habib 

Ullah. 

  

10. As I have noted above even if plaintiff No. 1 was able to prove that she is real sister of 

Habib Ullah even then she was not entitled to inherit Habib Ullah as he himself was a 

limited owner and property was transferred under the Custom. In this view of the matter, 

findings recorded by the learned first appellate court are absolutely against the law as well as 

facts, of the case. When it is the position plaintiffs were also bound to show that their suit is 

within limitation. When plaintiffs failed to make out case that they are entitled to inherit 

Habib Ullah as they have claimed, therefore, their suit filed after about 52 years of 

attestation of the impugned mutation, therefore, same was certainly time barred. 

  

11. For what has been discussed above, this civil revision is allowed. Judgment and decree 

passed by the learned first appellate Court are set aside. 

 AG/G-31/L          Petition accepted. 
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PLJ 2014 Lahore 61 (DB) 

[Multan Bench Multan] 

Present: Amin-ud-Din Khan and Abid Aziz Sheikh, JJ. 

MUHAMMAD RAMZAN--Appellant 

versus 

HABIB AHMAD and 19 others—Respondents 

 

I.C.A. No. 228 of 2010 in W.P. No. 21 of 2009, heard on 30.9.2013. 

Law Reforms Ordinance, 1972 (XII of 1972)-- 

----S. 3--Constitution of Pakistan, 1973, Art. 199--Illegal Dispossession Act, 2005, S. 3--

Intra Court Appeal against dismissal of writ petition--No right of appeal against dismissal of 

complaint under Illegal Dispossession Act--Constitutional jurisdiction as well as Appellate 

Jurisdiction cannot be exercised in routine as an appeal--Case of encroachment or 

demarcation--Abadi Deh and Ehata Jaat--Validity--Documentary evidence produced by 

appellant does not show that Ehata was in existence over Khasra--Even witnesses produced 

by appellant were not specific about existence of ehata in-question at land exclusively 

owned by appellant--No allegation against respondents that they belong to Qabza Group--

Legislature had intentionally not provided right of appeal against dismissal of complaint by 

trial Court in complaint filed under Illegal Dispossession Act, therefore, constitutional 

jurisdiction or appellate jurisdiction by High Court cannot be exercised in a routine--If it is 

liberally exercised it will circumvent the intention of legislature which is not permissible 

under law--No case for interference was made out--ICA was dismissed. [Pp. 63 & 64] A, B 

& C 

Mr. Abdul Rashid Sheikh, Advocate for Appellant. 

Malik Muhammad Naeem Iqbal, Advocate and Mr. Zafarullah Khan Khakwani, AAG for 

Respondents. 

Date of hearing: 30.9.2013. 

 

Judgment 

Amin-ud-Din Khan, J.--Through this ICA the appellant has challenged the judgment dated 

13.5.2010 passed by learned Single Judge in Chamber in Writ Petition No. 21 of 2009 

whereby writ petition was dismissed. In the writ petition the appellant has challenged the 

order of acquittal passed by learned Additional Sessions Judge dated 13.11.2008 in a 

complaint filed by him under Section 3 of the Illegal Dispossession Act, 2005. 

2.  Learned counsel for the respondents informs that Respondent No. 1 has passed away 

during the pendency of this appeal, therefore, to the extent of Respondent No. 1 this appeal 

is abated. 

3.  Learned counsel for the appellant argues that learned trial Court fell in error while 

dismissing the complaint on the basis that a civil suit was filed previous to filing the 

complaint under Section 3 of the Illegal Dispossession Act of 2005; that learned trial Court 

has misinterpreted the statement of PW-3 Ashiq Hussain, Patwari and further that illegally 

ignored the report produced by PW-4 Saeed Ahmad, ASI as Exh.PF, therefore, states that 

the findings recorded by the learned trial Court are against the record; that learned Single 

Judge in Chamber while deciding the writ petition has also not considered and interpreted 

the evidence in accordance with law, therefore, prays for acceptance of appeal and selling 
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aside the orders passed by both the Courts below and for conviction of the respondents in a 

complaint under Section 3 of the Illegal Dispossession Act of 2005. 

4.  On the other hand, learned counsel for the respondents as well as learned AAG has 

vehemently opposed the arguments advanced by learned counsel for the appellant on the 

ground that even the statement of Patwari is against the stand taken by the appellant; that the 

alleged "Ehata" falls in Khasra No. 7/26, which is part of a joint Khata; that Khasra No. 7/11 

is recorded agricultural land; that Patwari admitted that he has prepared the documents in 

contradiction with "Aks Shajra Parcha" and further that the stand taken by the complainant 

in his complaint is clearly in contradiction to the stand taken by him in his suit which was 

previously filed. States that when the legislature has not given right of appeal against the 

dismissal of the complaint under Illegal Dispossession Act, 2005, constitutional jurisdiction 

as well as this appellate jurisdiction cannot be exercised in routine as an appeal. Further 

relied upon "Habibullah and others Vs. Abdul Manan and others" (2012 SCMR 1533) to 

argue that the complaint can be filed against "Qabza Group" and not against the joint or 

adjacent owners. 

5.  We have considered the arguments advanced by learned counsel for the parties as well as 

judgments passed by both the Courts below and law cited by learned counsel for the 

respondents. 

6.  So far as findings on the basis of facts and documents are concerned, same are in 

accordance with the record available on the file produced by the parties. Learned counsel for 

the appellant frankly admitted that the pleadings in a civil suit filed on behalf of the 

appellant are faulty one and the learned counsel who has drafted the suit has drafted 

something against the claim of the appellant. We have noticed that it seems to be a case of 

encroachment or demarcation. When in the adjacent Khasra No. 7/26 admittedly the 

appellant as well as respondents are the joint owners, which relates to "Abadi Deh" and 

"Ehata Jaat" are there. The documentary evidence produced by the appellant does not show 

that Ehata in question was in existence over Khasra No. 7/11. Even the witnesses produced 

by the appellant are not specific about the existence of the Ehata in question at the land 

exclusively owned by the appellant. In this view of the matter, appellant has failed to show 

any defect in the factual findings recorded by the two Courts below. Even we have noticed 

that there is no allegation against the respondents that they belong to a "Qabza Group" etc. 

Further we are conscious of the fact that the legislature has intentionally not provided right 

of appeal against the dismissal of complaint by the learned trial Court   in   a   complaint   

filed    under  Illegal  Dispossession  Act,  2005, therefore, the constitutional jurisdiction or 

the appellate jurisdiction by this Court cannot be exercised in a routine. If it is liberally 

exercised it will circumvent the intention of legislature which is not permissible under the 

law. 

 

7.  In view of the above, the case law relied by learned counsel for the respondents is fully 

applicable to the facts of this case. Resultantly, no case for interference by this Court while 

exercising appellate jurisdiction has been made out, therefore, we see no infirmity or 

illegality in the order impugned in this ICA, same is dismissed with costs. 

 

(R.A.)           ICA dismissed 
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PLJ 2014 Lahore 298 (DB) 

[Multan Bench Multan] 

Present: Amin-ud-Din Khan and Shoaib Saeed, JJ. 

MUHAMMAD ASHIQ KHAN--Appellant 

versus 

MUHAMMAD SHARIF and 5 others—Respondents 

 

R.F.A. No. 132 of 2007, heard on 22.4.2013. 

Civil Procedure Code, 1908 (V of 1908)-- 

----S. 96 & O. XII, R. 2--No specific issue was framed with regard to agreement and its 

cancellation--Applications for comparison of signatures and thumb-impression but was not 

decided by trial Court prior to decision of suit--Objection with regard to non-framing of 

issue--Framing or non-framing of an issue was not fatal as party--Validity--If the agreement 

and cancellation thereof is proved, it will not make any difference with regard to proving 

and passing a decree on the basis of agreement--Plaintiffs were under obligation to 

independently prove entering into agreement between the parties, payment of earnest money 

and receipt thereof--Appellant are not sustainable under the law--Defect in the judgment of 

trial Court with regard to non-framing of specific issue with regard to existence and 

cancellation of agreement is not sustainable under the law--Applications were with regard to 

prove agreement comparison of signatures and thumb-impression upon agreement and its 

cancellation--Defect alleged by appellant with regard to decision of applications along with 

the main suit is not sustainable under the law--Appellant himself filed an appeal against the 

confirmation of the stay order--It is settled principle of law that a witness which has not 

been cross-examined on material points, his statement to that extent is presumed to have 

been admitted by other side, therefore, receipt is a document which remained unchallenged, 

therefore, findings of trial Court are in accordance with the evidence available on the file. 

[P. ] A, B, C, D, E & F 

Mr. Naveed Hashmi, Advocate for Appellant. 

M/s. Ch. Abdul Ghani, Ch. Muhammad Siddique Gujjar, Sh. Tanzeel-ur-Rehman Ashraf 

and Mr. Abdul Samad Ali, Advocates for Respondents. 

Date of hearing: 22.4.2013. 

 

Judgment 

Amin-ud-Din Khan, J.--Through this R.F.A. the appellant has challenged the judgment & 

decree dated 29.9.2007 passed by learned Senior Civil Judge, Dera Ghazi Khan whereby 

suit for specific performance filed by the respondents-plaintiffs was decreed. 

2.  Brief facts of the case are that respondents-plaintiffs on 16.8.2006 filed a suit for specific 

performance of agreement to sell dated 11.07.2006 with regard to the suit property, fully 

mentioned in the head-note of the plaint. Written statement was filed. The agreement on the 

basis of which suit was filed, was denied by the appellant-defendant. Appellant pleaded that 

he entered into the agreement to sell with regard to the suit property with Plaintiff No. 1 

only through written agreement dated 1.7.2006, which was subsequently cancelled with the 

consent of the patties to that agreement. Learned trial Court framed the following issues on 

24.2.2007:-- 

1.         Whether the plaintiffs have no cause of action to file the suit? OPD 
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2.         Whether defendant is entitled to recover special costs, if so, then to what amount? 

OPD 

3.         Whether the plaintiffs are entitled to the decree of specific performance of contract 

as prayed for in the plaint on the basis of agreement to sell dated 1.7.2006 after payment of 

Rs. 35,49,375/- and they have already paid Rs. 5,00,000/- to the defendant? OPP 

4.         Relief. 

Parties were invited to produce their respective evidence. Plaintiffs produced Zafar Sajid, 

Wasika Navees as PW-1, Sultan Ahmad one of the plaintiffs appeared as PW-2, Muhammad 

Zubair as PW-3 while Hafiz Faqeer Bakhsh was appeared as PW-4 and they produced 

agreement to sell (Exh.P.1) and receipt of Rs. 5,00,000/-(Exh.P2), copy of jamabandi for the 

year 2003-2004 (Exh.P.3) as documentary evidence. On the other hand, defendant himself 

appeared as DW.1 and he also produced Syed Abid Ali as DW-2, Muhammad Tahir Hussain 

as DW-3 and Muhammad Asif Hussain as DW-4 and in documentary evidence he produced 

agreement and cancellation thereof (Exh.D.1), copy of Mutation No. 4008 Exh.D-2, copy of 

Mutation No. 5037 Exh.D-3, copy of Mutation No. 5043 Exh.D-4, copy of Mutation No. 

5094 Exh.D-5, copy of Mutation No. 2755 Exh.D-6 and copy of Mutation No. 2718 as 

Exh.D-7. Learned trial Court after completion of the proceedings of the trial and after 

hearing the arguments of the learned counsel for the parties decreed the suit vide impugned 

judgment & decree dated 29.9.2007. 

3.  Learned counsel for the appellant has argued that no specific issue was framed with 

regard to agreement alleged by defendant and its cancellation thereafter which has been 

produced as Exh. D-1 and further that defendant-appellant moved two applications for 

comparison of the signatures and thumb-impressions upon Exh.D-1 but the same have not 

been decided by the learned trial Court prior to the decision of the suit and further that the 

findings recorded by the learned trial Court are against the evidence available on the file, 

therefore, prayed that appeal be accepted and impugned judgment & decree passed by 

learned trial Court be set aside. 

4.  On the other hand, learned counsel for the respondents-plaintiffs has argued that the 

judgment & decree passed by the learned trial Court are absolutely in accordance with law 

and there is no infirmity in the judgment & decree. Further that they have fully proved the 

agreement to sell (Exh.P-1) as well as receipt (Exh.P-2) and even the same have not been 

disputed when the witnesses of the plaintiffs-respondents were cross-examined. Learned 

counsel further argues that even if it is proved that Exh.D-1 was entered between one of the 

plaintiffs and the defendant and subsequently same was cancelled, it will make no difference 

and will not effect the legality of Exh.P-1 and therefore, Exh.D-1 cannot be a hurdle in the 

way of passing a decree for specific performance in their favour. 

5.  We have heard learned counsel for the parties at full length and have also gone through 

the record as well as oral evidence with their able assistance. 

6.  So far as objection of the learned counsel for the appellant with  regard  to  non-framing  

of issue is concerned, we have noticed that framing or non-framing of an issue is not fatal as 

a party pleads a case and keeps its pleadings in its mind while producing the evidence with 

regard to his pleadings. When a case has been pleaded by the defendant and he has led his 

evidence to prove his pleading, in this eventuality framing or non-framing of an issue with 

regard to entering into an agreement by the defendant and Plaintiff No. 1 which is Exh.D-1 

is immaterial. Furthermore, when it is the case of the defendant-appellant himself that the 

agreement was arrived at between defendant and Plaintiff No. 1, which is Exh.D-1 and 
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subsequently same was cancelled by the mutual consent of parties to that agreement, we 

have noticed that if that agreement (Exh.D-1) and its cancellation is proved or admitted, the 

effect of that which learned counsel for the appellant wants to draw is that, "how it is 

possible that after cancellation of an agreement after few days the defendant-appellant will 

enter into another agreement with regard to the sale of the property", we are afraid that this 

inference the learned counsel for the appellant presses and asks this Court to be drawn is 

also unreasonable and we cannot accede to the arguments advanced by the learned counsel 

for the appellant. We have questioned to the learned counsel that whether there is any 

substantial difference in the price of the land mentioned in the agreement which is alleged 

by the defendant-appellant himself which has been produced as Exh.D-1 and in the 

agreement which has been pressed into service through the suit for specific performance 

which is Exh.P-1, the answer is that the agreed price for transfer of the suit property in both 

the agreements is the name. In this view of the matter, in our view if the agreement Exh.D-1 

and cancellation thereof is proved, it will not make any difference with regard to proving 

and passing a decree on the basis of Exh. P-1. As the plaintiffs were under obligation to 

independently prove entering into agreement between the parties, payment of earnest money 

and receipt thereof, therefore, the arguments advanced by learned counsel for the appellant-

defendant are not sustainable under the law. In the circumstances of this case when the 

learned counsel for the appellant has not highlighted any prejudice caused to the appellant-

defendant for non-framing of specific issue with regard to Exh.D-1, in this regard we can 

take light from "Mst. Sughra Bibi alias Mehran Bibi versus Asghar Khan and another" (1988 

SCMR 4) and "Muhammad Akram alias Raja versus Muhammad Ishaque" (2004 SCMR 

1130), therefore, the arguments of learned counsel to allege defect in the judgment of the 

learned trial Court with regard to non-framing of specific issue with regard to existence and 

cancellation of Exh.D-1 is not sustainable under the law. 

7.  So far as decision of applications filed by the appellant-defendant prior to the decision of 

the suit is concerned, we have noticed that application for comparison of signatures and 

thumb-impression on Exh.D-1 was moved on 5.9.2007 and the other application under 

Order XII, Rule 2 of, CPC to admit the agreement dated 1.7.2005 and its cancellation on 

9.7.2005, which is Exh.D-1 was also moved on 5.9.2007. We have gone through the interim 

order dated 8.9.2007 wherein the learned trial Court has observed that the plaintiffs have 

refused to accept the existence of the document, therefore, the defendant to prove the same 

through his evidence and the case is for the evidence of the defendant. As both the 

applications were with regard to prove Exh.D-1, comparison of signatures and thumb-

impression upon Exh. D-1 and its cancellation and when plaintiffs-respondents denied from 

that document, decision of both the applications at the time of final decision of the suit is not 

contrary to law as we have observed that even if the document Exh.D.1 is proved or 

admitted it cannot be a hurdle in the way of the plaintiffs to prove their agreement to sell, 

which is Exh.P.1. In this view of the matter, the defect alleged by the learned counsel for the 

appellant with regard to decision of the applications along with the main suit is not 

sustainable under the law. We have also noticed that appellant himself filed an appeal 

against the confirmation of the stay order by the learned trial Court in favour of the plaintiffs 

in the shape of F.A.O. No. 51 of 2007 before this Court. The order of grant of stay was 

modified and the plaintiffs were directed to deposit the remaining amount of contract 

amounting to Rs. 35,49,375/- within one month from the date of the order and the learned 

trial Court was also directed to decide the suit till 30.9.2007 and it was also directed that if it 
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has to undertake day to day proceedings, the same be carried out. Learned counsel for the 

respondents has argued that it was the defendant-appellant to sought instructions from this 

Court to decide the case within a specific date and he was delaying the matter himself by 

filing the applications which were filed in order to delay the proceedings of the trial as the 

full price was paid by the plaintiffs-respondents under the orders of h this Court. 

8.  So far as grant of decree by the learned trial Court in the suit is concerned we have 

noticed that plaintiffs-respondents fully proved the execution of agreement to sell (Exh.P.1) 

and receipt of earnest money which has been produced as Exh.P.2 through reliable 

confidence inspiring evidence while plaintiffs produced the scribe and two marginal 

witnesses and one of the plaintiffs also appeared as PW.2. There is no defect in the evidence 

produced by the plaintiffs-respondents rather learned counsel for the defendant failed to 

cross-examine upon the material facts narrated in the examination-in-chief by the witnesses 

of the plaintiffs. It is settled principle of law that a witness which has not been cross-

examined on material points, his statement to that extent is presumed to have been admitted 

by the other side, therefore, receipt Exh.P-2 is a document which remained unchallenged, 

therefore, findings of learned trial Court are in accordance with the evidence available on the 

file. 

9.  In this view of the matter, we see no illegality or infirmity in the judgment & decree 

passed by the learned trial Court. Resultantly this appeal being without any substance stands 

dismissed with cost throughout. 

(R.A.)          Appeal dismissed 

 

PLJ 2014 Lahore 345 

Present: Amin-ud-Din Khan, J. 

ABDUL RAUF and another--Petitioners 

versus 

PROVINCE OF PUNJAB through Collector, Sheikhupura 

and others—Respondents 

 

C.R. No. 962 of 2013, decided on 16.1.2014. 

Civil Procedure Code, 1908 (V of 1908)-- 

----S. 115--West Punjab Muslim Personal Law (Shariat) Application Act, 1948, Scope--

Civil revision--Concurrent findings--Ziminidar customs--Matter of inheritance--A party 

producing witness was bound by recitals--Propositus died before application of Act, 1948--

Produced mutation did not show mother of plaintiffs as daughter or sister--In instant case it 

was duty of plaintiffs to prove that propositus died before application of West Punjab 

Muslim Personal Law (Shariat) Application Act (IX of 1948) and further that family of 

propositus was governed by custom and under custom daughters of deceased were not 

entitled to inherit and grandsons of propositus in case of death of sons in lifetime of 

propositus were entitled--Even otherwise, it is admitted fact that rights were never formally 

acquired by grandsons after his death in suit property in accordance with alleged custom--

No decree can be passed in favour of plaintiffs/petitioners--Jurisdiction u/S. 115 of CPC 

petitioners were required to show that findings recorded by Courts below were result of 

misreading and non-reading of evidence or some procedural defect fatal to case but no such 

misreading, non-reading or procedural defect had been highlighted--No case for interference 
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by High Court while exercising jurisdiction under Section 115 of CPC has been made out, 

therefore, civil revision stands dismissed in limine. [P. 347] A, C, D & E 

 

Specific Relief Act, 1877-- 

----S. 42--Suit for declaration a pre-existing right--Validity--A declaration can be sought 

with regard to any legal character or to any right as to the property--Suit for declaration a 

pre-existing right can be declared but a new right cannot be created.        [P. 347] B 

Syed Ghazanfar Hussain Kamran, Advocate for Petitioners. 

Mr. Wali Muhammad Khan, AAG for Respondent. 

Mr. Taki Ahmad Khan, Advocate for Respondent Nos. 2 to 7. 

Date of hearing: 16.1.2014. 

 

Order 

Through this civil revision petitioners have challenged the judgment & decree dated 

10.1.2013 passed by learned Additional District Judge, Sheikhupura whereby appeal filed by 

the petitioners was dismissed and the judgment & decree dated 9.3.2011 passed by learned 

Civil Judge 1st Class, Sheikhupura whereby suit for declaration filed by the plaintiffs-

petitioners was dismissed. 

2. Case of the plaintiffs-petitioners that Roshan Din son of Umar Din died in January 1948 

and he was governed by "Zamindara custom" in matter of inheritance. He left Feroz Din a 

son, Fatima Bibi, Ruqiya Bibi and Nazir Begum three daughters whereas his two sons 

Chiragh Din and Siraj Din were predeceased. Askar Ali his grandson was alive who was 

Siraj Din's son and Akbar Ali was son of Chiragh Din, therefore, alive son Feroz Din was 

entitled to 1/3rd whereas Akbar Ali and Askar Ali were also entitled to 1/3rd each and 

daughters were not entitled to inherit the deceased. It is the case of the plaintiffs that 

mutation of Inheritance No. 35 was attested on 24.2.1952 without the knowledge of the 

predecessor of the plaintiffs and the plaintiffs, therefore, it is against the law and their 

predecessor was entitled to inherit the propositus Roshan Din and then they to inherit their 

predecessor. Suit was filed on 7.3.1996. 

3. I have heard learned counsel for the petitioners at full length and with the permission of 

the Court learned counsel representing respondents as well as learned AAG also appeared at 

limine stage. 

4. There are concurrent findings of fact recorded by the two Courts below. Courts below 

have noted and also gone through the statement of PW-1, who has stated in his examination 

in chief that Roshan Din died after the application of Shariat Law i.e. West Punjab Muslim 

Personal Law (Shariat) Application Act, (IX of 1948). A party producing a witness is bound 

by his recitals. Even otherwise, witnesses are also not specific to state in accordance with the 

pleadings of the plaintiffs. The very statement of Abdul Rauf, one of the plaintiffs, when he 

appeared as PW-3 stated that he has learnt from the elders that Roshan Din died after 4/5 

months of the creation of Pakistan. Plaintiffs claim to be the son and daughter of Mairaj Bibi 

who is allegedly daughter of Chiragh Din and sister of Akbar Ali. Akbar Ali died in the year 

1957 and their mother in the year 1981. Admittedly, neither the said  Akbar  Ali  nor  their  

mother agitated the matter in any way before any forum and they have not claimed their 

right in the suit property. The mutation has been produced as Exh.P.1, which does not show 

the mother of the plaintiffs as daughter of Chiragh Din or sister of Akbar Ali. In this case it 

was the duty of the plaintiffs to prove that the propositus i.e. Roshan Din died before the 
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application of West Punjab Muslim Personal Law (Shariat) Application Act (IX of 1948) i.e. 

before 15th of March, 1948 and further that the family of the propositus was governed by 

custom and under the custom the daughters of the deceased were not entitled to inherit and 

the grandsons of the propositus in case of death of the sons in the lifetime of the propositus 

were entitled. All these facts have not been proved by the plaintiffs, therefore, both the 

Courts below came to a right conclusion. 

5. The plaintiffs have filed a suit for declaration and under section 42 of the Specific Relief 

Act, 1877, a declaration can be sought with regard to any legal character or to any right as to 

the property. Through a suit for declaration a pre-existing right can be declared but a new 

right cannot be created. Through this suit plaintiffs want that a new right be created in their 

favour which is not permissible under the law. 

6. Even otherwise, it is admitted fact that rights were never formally acquired by the 

grandsons of Roshan Din after his death in the suit property in accordance with alleged 

custom, therefore while taking light from the celebrated judgment of august Supreme Court 

of Pakistan reported as PLD 2012 Supreme Court 501 titled "Ghulam Haider and others 

versus Murad through Legal Representatives and others", I am of the considered view that 

no decree can be passed in favour of plaintiffs/petitioners. 

7. For invoking jurisdiction under Section 115 of the CPC the petitioners were required to 

show that the findings recorded by the two Courts below are result of misreading and non-

reading of evidence or some procedural defect fatal to the case but no such misreading, non-

reading or procedural defect has been highlighted nor I find the same in the findings 

recorded by the Courts below. In this view of the matter, no case for interference by this 

Court while exercising jurisdiction under Section 115 of the CPC has been made out, 

therefore, this civil revision stands dismissed in limine. 

(R.A.)          Revision dismissed 

 

PLJ 2014 Lahore 513 

Present: Amin-ud-Din Khan, J. 

Syed TAJAMAL HUSSAIN BUKHARI--Appellant 

versus 

KHALID PERVAIZ HAMID, etc.—Respondents 

 

R.S.A. No. 145 of 2005, heard on 21.1.2014. 

Contract Act, 1872 (IX of 1872)-- 

----S. 62--Suit for specific performance on basis of original agreement and novation of 

contract--Proof of--At time of novation of contract defendants were not owner of suit 

property--Application for correction of amount and date for payment was corrected by trial 

Court--Order was assailed through revision petition which was accepted--Challenge to--By 

novation of agreement, date for performance was extended--Agreement was cancelled with 

consent of parties and owners--Validity--Agreement pressed for grant of decree for specific 

performance was executed between parties when alleged seller was not owner of suit 

property--Original agreement as well as its novation was by one of defendants on his behalf 

and on behalf of other owners as their attorney but no power-of-attorney whereas agreement 

in favour of appellant is by all owners in person--When appellant appeared and made 

statement on oath that he was having no knowledge about any agreement to sell in favour of 

plaintiff, then onus shifted upon plaintiff to prove knowledge of appellant about his original 
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contract at time of his agreement or sale-deed in his favour, in such context no such 

evidence has been produced--Appellant was in possession of suit property under sale in his 

favour and filing of suit after about 10 months of sale when sale in favour of appellant was 

in knowledge of plaintiff at time of novation of contract--Application for correction of 

remaining amount was moved whereas time already fixed by trial Court for payment of 

remaining amount was expired and trial Court passed order in favour of applicant/plaintiff 

and corrected amount--When application has been moved for correction of date and trial 

Court came to conclusion that date of payment was correctly mentioned in judgment & 

decree and dismissed application to that extent--Revisional Court was not having 

jurisdiction to extend time and presume that application had been moved for extension of 

time--Revisional Court was without jurisdiction and also not sustainable under law.     [Pp. 

517, 519 & 520] A, F, G & H 

Qanun-e-Shahadat Order, 1984 (10 of 1984)-- 

----Art. 129(e)--Contract Act, (IX of 1872), S. 62--Best evidence--Anti-dated agreement--

Proving date of execution of agreement--Abstract of document with signatures of parties as 

well as their witnesses and further to produce stamp vendor with his register to prove 

issuance of stamp paper of document on specific date--Such best evidence was available 

with plaintiff to prove date of execution of agreement between parties but best evidence has 

been withheld--Under Art. 129(e) of Qanun-e-Shahadat Order, 1984, if a person withholds 

best evidence, presumption is that same evidence was against that person.         [P. 518] B 

Specific Relief Act, 1877 (I of 1877)-- 

----Ss. 21(H) & 25--Agreement by a person without title--Validity--Such contract is not 

specifically enforceable.     [P. 518] C 

Specific Relief Act, 1877 (I of 1877)-- 

----S. 22--Grant of decree for specific performance is a discretionary relief--Validity--Court 

can exercise discretion in favour of a person who fully proves his entitlement for grant of a 

decree--Appellant cannot be burdened to prove bona fide purchase of suit property when 

possession was also delivered to him under sale.            [P. 518] D & E 

M/s. Asad Javed & Noor Muhammad Khan, Advocates for Appellant. 

Mr. Shahid Iqbal Mian, Advocate for Respondents. 

Date of hearing: 21.1.2014. 

 

Judgment 

Through this single judgment I intend to decide the above captioned appeal and Writ 

Petition No. 18455 of 2005, as common question of law and facts is involved in both these 

cases. 

2.  The brief facts are that on 07.12.1991 the Plaintiff-Respondent No. 6 filed a suit for 

specific performance against Defendants No. 1 to 5/Respondents No. 1 to 5 on the basis of 

an agreement to sell dated 18.03.1990, wherein the date for performance of agreement was 

12.03.1991. Subsequently through novation of the contract the date was extended up to 

10.11.1991. It is pleaded that the defendants/Respondents No. 1 to 5 have sold the land to 

the appellant/Defendant No. 6, therefore, the suit has been filed for specific performance by 

the plaintiff- Respondent No. 6. The written statement was filed by the 

defendants/Respondents No. 1 to 5 and also by the appellant/Defendant No. 6. The suit was 

hotly contested. Learned trial Court framed the issues and invited the parties to produce their 

respective evidence. Both the parties adduced oral as well as documentary evidence in 
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support of their versions. After the completion of trial, vide judgment & decree dated 

24.02.1994 passed by learned Civil Judge 1st Class, Ferozewala, suit was decreed subject to 

payment of Rs.1,30,470/- by the plaintiff till 01.03.1994, failing which the suit shall stand 

dismissed. The amount was not deposited till 01.03.1994 but an application was moved 

before the trial Court on 09.03.1994 for correction of amount as Rs.1,39,470/- instead of 

Rs.1,30,470/- and the date for payment of said amount as 01.04.1994 instead of 01.03.1994. 

The trial Court corrected the amount but vide order dated 17.04.1994 dismissed the 

application to the extent of correction of date for deposit of amount holding that the date 

conveyed to the plaintiff-decree holder was 01.03.1994 and it has correctly been mentioned 

in the judgment. The said order was assailed through revision petition, which was accepted 

vide order dated 16.06.2005. The matter of correction of date for deposit of remaining 

amount is subject matter of Writ Petition No. 18455 of 2005 which has been filed by 

Defendant No. 6 (present appellant), the transferee of suit property from the original owner 

through registered sale-deed. The instant Regular Second Appeal has also been filed by 

Defendant No. 6, the transferee of suit property through registered sale-deed in his favour. 

3.  Learned counsel for the appellant argues that there was an agreement to sell with regard 

to the suit property by the original owners of suit property i.e. Defendants No. 1 to 5-

Respondents No. 1 to 5 in favour of Muhammad Khalid and Muhammad Shamsher sons of 

Muhammad Rasheed dated 31.01.1990, which has been produced as Ex.D-1, in which the 

date for performance was fixed as 13.03.1990 and by novation of that agreement through 

Ex.D-2, the date for performance was extended up to 31.03.1990 but vide endorsement on 

the backside of Ex.D-1 the agreement was cancelled on 14.04.1990 with the consent of 

parties and the owners not only returned the earnest money but also paid Rs.40,000/- more 

than the alleged purchasers i.e. Muhammad Khalid and Muhammad Shamsher and another 

agreement Ex.D-3 was also written to confirm that endorsement which was on the backside 

of Ex.D-1 and that the agreements Ex.D-1 and Ex.D-2 have been cancelled with the mutual 

consent of the parties to the agreement. Learned counsel for the appellant argues that 

defendants/Respondents No. 1 to 5 entered into an agreement to sell with regard to the suit 

property through registered agreement to sell (Ex.D-4) registered on 08.04.1990 with the 

appellant and the date of performance mentioned in the agreement was 20.04.1990 and 

through registered sale-deed dated 18.04.1990 (Ex.D-5) in favour of appellant/Defendant 

No. 6 the suit property was transferred; that the plaintiff/Respondent No. 6 claimed an 

agreement to sell in his favour with regard to the suit property dated 18.03.1990 which has 

been produced as Ex.P-1 and the novation of this contract through agreement (Ex.P-2) 

which is dated 12.03.1991; that the agreement in question in favour of plaintiff/Respondent 

No. 6 is forged and fictitious; that the alleged novation of contract is without authority as at 

the time of alleged novation which is of dated 12.03.1991 and has been produced as Ex.P-2, 

Defendants No. 1 to 5 were not owner of suit property as they transferred the suit property 

through registered sale-deed dated 18.04.1990 (Ex.D-5) long before said novation, for this 

score the suit of plaintiff/Respondent No. 6 was not competent and both the Courts below 

failed to exercise the jurisdiction vested in them by law and decision is contrary to law. 

Learned counsel for the appellant further argues that as respondents/Defendants No. 1 to 5 

were collusive with the plaintiff, therefore, they only filed written statement and no evidence 

was produced by them; that the plaintiff has not produced evidence to the effect that when 

he came to know about the sale in favour of appellant/Defendant No. 6 and further there is 

no evidence on behalf of plaintiff that the appellant/Defendant No. 6 was in the knowledge 
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of agreement to sell in their favour with regard to the suit property, whereas PW-3 has 

admitted that before novation of contract it was in the knowledge of plaintiff that the present 

appellant has purchased the suit property through registered sale-deed. 

4.  On the other hand, learned counsel representing the plaintiff/decree holder argues that 

there are concurrent findings of two Courts below that three witnesses have been produced 

to prove the execution of agreement (Ex.P-1) and novation of contract (Ex.P-2); that the 

appellant is not a bona fide purchaser; that when it is the case of appellant that the agreement 

in question is anti-dated and simultaneously pleading that the appellant is bona fide 

purchaser, therefore, the same are contradictory circumstances pleaded by the appellant. 

Learned counsel argues that no inquiry has been proved with regard to bona fide purchase 

by the appellant. 

5.  I have heard the learned counsel for the parties at full length and also gone through the 

record minutely with their able assistance. 

6.  The suit for specific performance was filed on the basis of original agreement dated 

18.03.1990 (Ex.P-1) and the novation of contract dated 12.03.1991 (Ex.P-2). Under the law 

the plaintiff was to prove the novated contract in accordance with Section 62 of the Contract 

Act, 1872, then he can press for the performance of said contract i.e. Ex.P-2. Against this 

novated contract there is a registered sale-deed (Ex.D-5) in favour of appellant registered on 

18.04.1990, in this way, sale-deed was prior in time to the contract which is being pressed 

before the Court for grant of a decree for specific performance. In this eventuality, it is clear 

that at the time of novation of contract, Defendants No. 1 to 5 were not owner of suit 

property, therefore, they could not enter into agreement with the plaintiff and as per 

statement of PW-3 (Muhammad Abdullah) who is the witness of plaintiff/Respondent No. 6 

that the sale of suit property in favour of Defendant No. 6 i.e. the appellant was in the 

knowledge of plaintiff at the time of novation of contract, in this view, it clearly shows that 

the agreement pressed for grant of decree for specific performance i.e. Ex.P-2 was executed 

between the parties when the alleged seller was not the owner of suit property. Further I 

have noticed that the original agreement as well as its novation i.e. Ex.P-1 and Ex.P-2 are by 

one of the defendants i.e. Defendant No. 1 on his behalf and on behalf of other owners i.e. 

Defendants No. 2 to 5 as their attorney but no power-of-attorney has been placed on the file, 

whereas the agreement (Ex.D-4) in favour of appellant is by all the owners in person. 

7.  When it was the case of appellant/Defendant No. 6 that the agreement (Ex.P-1) is anti 

dated, for proving the date of execution of agreement it was the duty of plaintiff-Respondent 

No. 6 to produce petition writer along with his Register wherein the petition writers keep the 

abstract of document with the signatures of parties as well as their witnesses and further to 

produce Stamp Vendor with his Register to prove the issuance of stamp paper of document 

on specific date. This best evidence was available with the plaintiff to prove the date of 

execution of agreement (Ex.P-1) between the parties but the best evidence has been 

withheld. Under Article 129(e) of Qanun-e-Shahadat Order, 1984, if a person withholds the 

best evidence, the presumption is that the same evidence was against that person. 

8.  In this view of the matter, in accordance with Section 25 of the Specific Relief Act, 1877 

it is an agreement by a person without title and in accordance with Section 21(H) of the Act 

ibid, such contract is not specifically enforceable. Even otherwise, in accordance with 

Section 22 of the Specific Relief Act, 1877 grant of a decree for specific performance is a 

discretionary relief and the Court can exercise the discretion in favour of a person who fully 

proves his entitlement for grant of a decree. In this eventuality, the view taken by both the 
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Courts below is not in accordance with law. When the position is that agreement pressed in 

civil suit is later in time than the sale-deed in favour of appellant, in these circumstances, the 

appellant cannot be burdened to prove the bona fide purchase of suit property when the 

possession was also delivered to him under the sale. In this context, light can be taken from 

the celebrated judgment of august Supreme Court reported as "PLD 2011 Supreme Court 

296 (Hafiz Tassaduq Husain vs. Lal Khatoon and others)". I have also humbly gone through 

this judgment, in Para 9 whereof the august Supreme Court has considered its own 

judgments and the judgments of other Courts, that Para 9 is hereby reproduced for taking the 

benefit of law declared by the Apex Court: 

"9. Considering the above rule in context with the proposition in hand in Lekh Singh v. 

Dwarka Nath and others (AIR 1929 Lahore 249) it has been held: 

"The onus of proving that the subsequent purchaser had no notice of a prior claim lies on 

such purchaser; and the onus of such a negative issue is ordinarily discharged by a denial 

and by a negative evidence." 

In Mst. Khair-ul-Nisa and 6 others v. Malik Muhammad Ishaque and 2 others (PLD 1972 

SC 25) this Court ordained: 

"Under Section 27(b) of the Specific Relief Act negative is to be proved by the subsequent 

transferee. If he appears in Court and states on oath that he had no knowledge of the transfer 

that would be quite sufficient to discharge the burden and the onus will, then shift to the 

plaintiff to prove that the subsequent transferee had the notice of the original contract." 

In Mst. Surraya Begum and others v. Mst. Suban Begum and others (1992 SCMR 652) 

while dilating on the proposition this Court laid down the law: 

"Since in civil suits an issue is to be decided by preponderance of evidence, the initial 

burden would be on the plaintiff to prove his prior contract, which if discharged, the burden 

of proving the subsequent bona fide transfer for value without notice would be on the party 

alleging it. Very little evidence and in certain circumstances a mere denial regarding want of 

knowledge of the earlier contract would discharge this burden and shift the onus on the 

plaintiff to prove that the subsequent transferee had the notice of the earlier contract." 

In the light of the noted authoritative pronouncements, it can be safely concluded that 

though the initial onus is on the subsequent vendee, however, it is light one, and once it is 

discharged by abiding by the criteria set out hereinabove, it shall be the burden and duty of 

the plaintiff to prove positively that the subsequent vendee had the notice of his sale 

agreement; besides, the subsequent transaction is without the passing of the due 

consideration; it is a colourable or a fraudulent transaction entered into with dishonesty of 

purpose by the vendor and the subsequent vendee in order to cause prejudice his rights under 

the sale agreement. This in our view to an extent should settle the law regarding the rule 

providing protection to bona fide purchaser for value without notice and the standard of 

proof thereof." 

In this way, when the appellant appeared as DW-1 and made statement on oath that he was 

having no knowledge about any agreement to sell in favour of plaintiff, then the onus shifted 

upon the plaintiff to prove the knowledge of appellant about his original contract at the time 

of his agreement or sale-deed in his favour, in this context no such evidence has been 

produced. The appellant is in possession of suit property under the sale in his favour and 

filing of suit after about 10 months of sale when the sale in favour of appellant was in the 

knowledge of plaintiff at the time of novation of contract. Therefore, the findings recorded 
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by both the Courts below on Issues No. 1, 6 and 9 are absolutely against the legal position, 

which are hereby reversed. 

9.  So far as the writ petition is concerned, the application for correction of remaining 

amount was moved on 09.03.1994, whereas the time already fixed by the trial Court for 

payment of remaining amount was expired on 01.03.1994 and the trial Court passed the 

order on 17.04.1994 in favour of applicant/plaintiff and corrected the amount. In the original 

judgment & decree amount was mentioned as Rs.1,30,470/- whereas actually the amount i.e. 

Rs.1,39,470/- was to be paid. Even the plaintiff/Respondent No. 6 has not shown that he 

deposited the amount mentioned in the original judgment & decree and the learned trial 

Court has decided the application by holding that the date for payment was correctly 

mentioned in the judgment & decree and as such there is no defect in that date, which was 

conveyed to the decree holder/plaintiff. When the application has been moved for correction 

of date and the trial Court came to the conclusion that date of payment was correctly 

mentioned in the judgment & decree and dismissed the application to that extent, the 

Revisional Court was not having jurisdiction to extend the time and presume that the 

application has been moved for extension of time. In this view of the matter, the view taken 

by the Revisional Court is without jurisdiction and also not sustainable under the law. In this 

view of the matter, the writ petition filed by the appellant succeeds. 

10. In the light of what has been discussed above, regular second appeal and writ petition 

filed by the appellant are accepted. The impugned judgments & decrees dated 16.06.2005 

and 24.02.1994 passed by learned Addl: District Judge & Civil Judge 1st Class, Ferozewala, 

respectively, are set aside. The result would be the suit filed by the Plaintiff/Respondent No. 

6 shall stand dismissed with costs throughout. 

(R.A.)           Petition accepted 

 

PLJ 2014 Lahore 876 (DB) 

Present: Amin-ud-Din Khan and Faisal Zaman Khan, JJ. 

HASSAN ASKARI SHAH and another--Appellants 

versus 

MUHAMMAD JAVAID DILSHAD and another—Respondents 

 

R.F.A. No. 473 of 2011, heard on 28.4.2014. 

Specific Relief Act, 1877 (I of 1877)-- 

----S. 17--Suit for declaration--Appeal against decree of dismissal of declaratory suit--

Jurisdictional value of suit--Appeal was withdrawn against consolidated judgments--

Validity--When High Court was having no pecuniary jurisdiction to entertain and try appeal 

filed in a suit for declaration where admittedly value fixed by plaintiff-appellant himself was 

Rs;500/-, therefore, appeal was rightly filed before District Judge and subsequently same 

was withdrawn by appellant himself, maintainability of suit--High Court was not having 

pecuniary jurisdiction to entertain and try first appeal directly in a suit for declaration when 

jurisdictional value of suit was Rs.500/-, therefore, to extent of appeal filed in a suit for 

declaration same was not competent.           [P. 878] A 

Specific Relief Act, 1877 (I of 1877)-- 

----S. 17--Appeal filed in suit for specific performance--Agreement to sell--Appellant was 

was neither a party in agreement nor there was any power of attorney or authority in favour 

of appellant to enter into an agreement to sell--In that view of matter in accordance with 
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Section 17 of Specific Relief Act, 1877 suit was not proceedable and no decree can be 

passed in suit.   [P. 879] B 

2005 SCMR 1408, ref. 

Specific Relief Act, 1877 (I of 1877)-- 

----Ss. 14, 15, 16 & 17--Agreement was with regard to indivisible joint property and not part 

of property and contract was not capable of division--No decree could had been passed by 

trial Court--Plaintiffs opted to file suit for specific performance against defendants with 

regard to joint property and admittedly their plaint was rejected to extent of appellant to 

extent of land and suit was proceeded to extent of specific land owned by appellant--Suit for 

specific performance was not liable to be decreed to extent of part of suit land in favour of 

plaintiffs.           [P. 879] C & D 

Mr. Fakhar-ul-Zaman Akhtar, Advocate for Appellants. 

Sh. Naveed Shahryar, Advocate for Respondents. 

Date of hearing: 28.4.2014. 

 

Judgment 

Amin-ud-Din Khan, J.--Through this appeal, appellants have challenged the consolidated 

judgment and two decrees dated 9.3.2011 passed by learned Civil Judge, Kamaliya. 

2.  Brief facts of the case are that Appellant No. 1 filed a suit for declaration on 3.7.2007 

with regard to land measuring 39 Kanals 19 Marlas and stated that he has not written any 

writing in favour of the defendants and if there is any such writing that is based on fraud and 

misrepresentation. Prayer of permanent injunction was also made. 

3.  Respondents also filed a suit for specific performance on 18.7.2007 with regard to the 

property measuring 102 Kanals 17 Marlas owned by both the appellants on the basis of 

agreement to sell dated 1.6.2007. Both the suits were contested. Learned trial Court 

consolidated the suit for specific performance with the suit for declaration filed by Appellant 

No. 1 and framed the consolidated issues on 29.5.2009 and on the same day suit for specific 

performance filed by the respondents against Appellant No. 2 was rejected on the ground 

that in the agreement Appellant No. 2 is neither a party nor he has signed the same nor 

Appellant No. 1 has any authority to enter into an agreement to sell with regard to the 

property owned by Appellant No. 2 and this rejection order was not assailed any further and 

the proceedings in the suit were started to the extent of Appellant No. 1 and land measuring 

39 Kanals 19 Marlas. Learned trial Court invited the parties to produce their respective 

evidence. Both the parties produced their oral as well as documentary evidence. Learned 

trial Court dismissed the suit filed by Appellant No. 1 for declaration and decreed the suit 

for specific performance to the extent of 39 Kanals 19 Marlas against the Appellant No. 1 

and two separate decree sheets were prepared. Appellant No. 1 filed an appeal against the 

dismissal of his suit for declaration before the District Judge, Toba Tek Singh and 

subsequently the appeal was withdrawn on 23.4.2011 on the ground that against the 

consolidated judgment and decrees, RFA.No. 473 of 2011 has been filed, therefore, that 

appeal was withdrawn. Even otherwise against the judgment & decree dated 9.3.2011 passed 

in a suit for specific performance appeal was filed before the learned District Judge, Toba 

Tek Singh. The prayer was made on 23.4.2011 for return of the appeal on the ground that 

the learned District Judge has no pecuniary jurisdiction and the same was returned to 

Appellant No. 1. Same was filed before this Court, which is the appeal in hand whereby it 

has been prayed that consolidated judgment & decrees be set aside and suit of Appellant No. 
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1 for declaration be decreed. Along with the judgment both the decree sheets have been 

appended. 

4.  Learned counsel for the respondents at the very outset raised an objection that the value 

of the suit for declaration was Rs. 500/-, therefore, states that appeal was not competent here 

and the appellants were required to file an appeal before the learned District Judge and states 

that the appeal was filed and same was withdrawn from the Court of learned District Judge 

on 15.9.2011 on the basis that appeal in hand has been filed before this Court. 

5.  Learned counsel argues that this appeal directly filed against the consolidated judgment 

& decrees before this Court is not competent on the ground that against the dismissal of suit 

for declaration filed by the Appellant No. 1 the appeal was competent before the learned 

District Judge on the basis of pecuniary jurisdiction and the same was rightly filed there but 

subsequently the same was withdrawn on the basis that appeal in hand has been filed. States 

that according to the relevant procedure it was required that appellants should have moved 

before this Court for summoning of the appeal from the Court of learned District Judge as 

against the consolidated judgment and decree for specific performance the jurisdictional 

value of which is more than Rs. 25,00,000/-, therefore, same was competent before this 

Court. The appellant has wrongly withdrawn the appeal from the Court of learned District 

Judge appending the decree sheet of suit for declaration does not make the appeal 

competent. 

6.  On the other hand, learned counsel for the appellant has vehemently opposed the 

arguments advanced by learned counsel for the respondents. 

7.  We have heard learned counsel for the parties on the preliminary objection as well as 

upon the main appeal. 

8.  In our view the objection taken by the learned counsel for the respondents is valid one. 

When this Court was having no pecuniary jurisdiction to entertain and try the appeal filed in 

a suit for declaration where admittedly the value fixed by the plaintiff-appellant himself was 

Rs. 500/-, therefore, the appeal was rightly filed before the learned District Judge and 

subsequently the same was withdrawn by the appellant himself, therefore, appending the 

copy of decree sheet along with this appeal does not make the appeal competent against the 

decree of dismissal of declaratory suit, Though one appeal can be filed against the 

consolidated judgment and decrees if the appellate Court has jurisdiction to entertain and try 

appeals filed against both the decrees. In the case in hand admittedly this Court was not 

having pecuniary jurisdiction to entertain and try first appeal directly in a suit for declaration 

when jurisdictional value of the suit is Rs 500/-, therefore, to the extent of appeal filed in a 

suit for declaration same is not competent. 

9.  So far as appeal filed in a suit for specific performance is concerned, learned counsel for 

the appellants argues that plaintiff has claimed the suit property measuring 102 Kanals 17 

Marlas on the basis of agreement to sell dated 1.6.2007 owned by both the defendants and 

the plaint was rejected to the extent of Appellant No. 2 vide order dated 29.5.2009 when the 

issues were framed and it was observed that Appellant No. 2 is neither a party in the 

agreement nor there is any power of attorney or authority in favour of Appellant No. 1 to 

enter into an agreement to sell. In this view of the matter in accordance with Section 17 of 

the Specific Relief Act, 1877 the suit was not proceedable and no decree can be passed in 

the suit. Relies upon "Sinaullah and others versus Muhammad Rafique and others" (2005 

SCMR 1408). 
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10.  On the other hand, learned counsel for the respondents states that when the plaint was 

partially rejected to the extent of Appellant No, 2, the suit was competent and proceedable 

against Appellant No. 1 and has rightly been decreed, therefore, prays for dismissal of the 

appeal in hand. Lastly prays that if this Court comes to the conclusion that suit was not 

liable to be decreed then the earnest money paid by the respondents be directed to be 

returned. 

11.  We have heard learned counsel for the parties at length and gone through the record. 

12.  The objection of learned counsel for the appellants that in accordance with Section 17 of 

the Specific Relief Act, 1877 the suit is not proceedable as the alleged agreement is with 

regard to indivisible joint property and not part of property owned by Appellant No. 1 and 

contract is not capable of division, therefore, no decree could have been passed by the 

learned trial Court in suit in hand. We have gone through Sections 14, 15, 16 and 17 of the 

Specific Relief Act, 1877. The case in hand does not come in the exception of Section 17 of 

the Specific Relief Act, 1877, Plaintiffs-respondents opted to file suit for specific 

performance against both the defendants with regard to joint property and admittedly their 

plaint was rejected to the extent of Appellant No. 2 vide order dated 29.5.2009 to the extent 

of land measuring 62 Kanals 18 Marlas out of the total land measuring 102 Kanals 17 

Marlas and suit was proceeded to the extent of 39 Kanals 19 Marlas owned by Appellant 

No. 1. In this view of the matter in the light of judgment referred by learned counsel for the 

appellant reported as "Sinaullah and others versus Muhammad Rafique and others" (2005 

SCMR 1408) we are of the view that this suit for specific performance was not liable to be 

decreed to the extent of part of the suit land in favour of the respondents/plaintiffs. In this 

view of the matter,  we  allow this appeal, set aside the judgment & decree passed by the 

learned trial Court and as the learned trial Court observed that respondents have paid the 

earnest money to Appellant No. 1, therefore, he is bound to return the same. The appeal is 

allowed in the above terms. 

(R.A.)           Appeal allowed 

 

PLJ 2014 Lahore 981 

Present: Amin-ud-Din Khan, J. 

TAFWEEZ ELAHI CHAUHAN--Petitioner 

versus 

SIBGHAT ELAHI CHAUHAN & another--Respondents 

 

C.R. No. 356 of 2013, heard on 2.12.2013. 

Civil Procedure Code, 1908 (V of 1908)-- 

----S. 115, O. VII, R. 11 & O. XVI--Suit for partition--Rejection of plaint--Order of 

synonymous to preliminary decree was passed--Contesting and consenting written 

statements were filed--Property was gifted to all sons in equal shares--Admission on behalf 

of parties with regard to joint property--Formal preliminary decree was not prepared--

Validity--There is no need to record the evidence as it is admitted between the parties that 

property was joint one and parties to the suit were owner of the property in equal share and 

virtually passed a preliminary decree--Such fact has been admitted in the written statement 

and trial Court mentioned in the impugned order that gift deed is available on the file which 

is an admitted document between the parties and when it has been pleaded by the parties that 

each party was joint owner to the extent of 1/3 in the suit property, therefore, trial Court 
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dismissing the application under Order VII Rule 11 as well as Order XVI of the CPC passed 

a preliminary decree--For invoking jurisdiction of High Court under Section 115 of the CPC 

the petitioner is under obligation to point out any illegality, infirmity or material irregularity 

in the impugned order passed by trial Court but no such flaw has been shown by petitioner--

Order passed by trial Court was in accordance with law.    [P. 983] A, B & C 

Mr. Haris Azmat, Advocate for Petitioner. 

Mr. Waqar-ul-Hassan Butt, Advocate for Respondent No. 1. 

Mr. Abdul Rehman Khalil, Advocate for Respondent No. 2. 

Date of hearing: 2.12.2013. 

 

Judgment 

Through this civil revision, petitioner who is Defendant No. 1 in a partition suit has 

challenged the order dated 31.01.2013 passed by learned Civil Judge Is Class, Lahore, who 

has not only dismissed the application under Order VII Rule 11 of the CPC for rejection of 

the plaint but also passed an order synonymous to a preliminary decree. The application 

under Order VII Rule 11 of the CPC was filed on the ground that list of witnesses has not 

been filed in accordance with Order XVI of the CPC. 

2.  When the instant civil revision was entertained, learned counsel for the petitioner on 

12.02.2013 made a statement that he will not press this petition to the extent of dismissal of 

application for rejection of plaint. Today learned counsel has argued that not only the 

application for rejection of plaint was dismissed but also virtually a preliminary decree was 

passed; that when the issues were framed and without recording of evidence the order 

impugned, whereby a preliminary decree has been passed, therefore the order is not 

sustainable under the law. Learned counsel has relied upon the judgments "2004 MLD 293 

(Abdul Wahab and others vs. Ghulam Muhammad), 1982 SCMR 816 (Ali Muhammad vs. 

Muhammad Hayat and others) and 2011 YLR 3073 (Mst. Jannat and others vs. Mst. 

Maqsood and others)" to argue that after framing of issues without recording evidence the 

preliminary decree could not have been passed. 

3.  On the other hand, learned counsel for the respondents has resisted the arguments of 

learned counsel for the petitioner and argues that there is absolutely no any illegality or 

infirmity in the impugned order which is not revisable by this Court; that when there was an 

admitted position, therefore the Court was competent to pass a preliminary decree at any 

stage and same has rightly been passed. Learned counsel admits that formal preliminary 

decree has not been prepared which can be ordered to the learned trial Court for preparation 

of the same. 

4.  I have heard the learned counsel for the parties at length and also gone through the case 

law as well as the impugned order passed by learned trial Court and the pleadings of parties 

appended with this civil revision. 

5.  The suit for partition was filed by the plaintiff-Respondent No. 1 on 24.11.2011. The 

plaintiff is one of the sons of late Justice (Retired) Karam Elahi Chauhan, whereas 

Defendants No. 1 and 2 are his brothers. Defendant No. 1 who is petitioner before this Court 

has filed  contesting  written  statement,  whereas  Defendant  No. 2 has filed consenting 

written statement. Learned trial Court framed the issues on 05.12.2012 and invited the 

parties to produce their evidence. The petitioner who is Defendant No. 1 in the trial Court 

moved an application under Order VII Rule 11 read with Order XVI and Section 151 of the 

CPC. It seems that at the time of hearing the arguments on the application learned trial Court 
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scrutinized the pleadings as well as the record of case and while rejecting the application 

under Order VII Rule 11 and Order XVI of the CPC, came to the conclusion that there is no 

need to record the evidence as it is admitted between the parties that property is joint one 

and parties to the suit are owner of the property in equal share and virtually passed a 

preliminary decree. I have noticed that the claim of plaintiff that on the basis of registered 

gift deed No. 4651 dated 08.02.1979 the suit property was gifted by their father to all the 

three sons in equal shares, who are party to the suit. This fact has been admitted in the 

written statement and the learned trial Court mentioned in the impugned order that gift deed 

is available on the file which is an admitted document between the parties and when it has 

been pleaded by the parties that each party is joint owner to the extent of 1/3 in the suit 

property, therefore learned trial Court vide impugned order dated 31.01.2013 after 

dismissing the application under Order VII Rule 11 as well as Order XVI of the CPC passed 

a preliminary decree. In this view of the matter, the case law referred to by learned counsel 

for the petitioner is not applicable to the facts of this case. For invoking jurisdiction of this 

Court under Section 115 of the CPC the petitioner is under obligation to point out any 

illegality, infirmity or material irregularity in the impugned order passed by learned trial 

Court but no such flaw has been shown by the learned counsel for the petitioner. The order 

passed by the learned trial Court is in accordance with law. 

6.  As the Court has scrutinized the matter and there is an admission on behalf of the parties 

with regard to joint property, therefore preliminary decree has rightly been passed. The only 

defect visible in the proceedings is that a formal preliminary decree has not been prepared. 

In this view of the matter, while dismissing this civil revision learned trial Court is directed 

to prepare a formal preliminary decree, so that a defect in the proceedings be cured. The 

parties are left to bear their own costs. Copy of this order be sent immediately to the learned 

trial Court for guidance. 

(R.A.)         Revision dismissed 

 

PLJ 2014 Lahore 1198 

Present: Amin-ud-Din Khan, J. 

MUHAMMAD SHARIF--Petitioner 

versus 

ROZE DEEN and 4 others—Respondents 

 

C.R. No. 225 of 2009, heard on 10.6.2014. 

Arbitration Act, 1940 (X of 1940)-- 

----Ss. 14 & 17--Award rule of Court--Award does not contain signatures of arbitrators--

Arbitrators were appointed by each party and fifth by both parties--Thumb impression and 

signature were obtained fraudulently on stamp paper and wrong award were filed in Court--

Validity--Out of five arbitrators, award does not contain signatures of two arbitrators 

appointed by respondent--Respondent were not joined in proceedings of arbitration and even 

respondent was not allowed to plead his case--When arbitrators did not act honestly in 

accordance with reference any award announced by arbitrators beyond scope of reference or 

by misconduct cannot be made rule of Court by Court--When out of five arbitrators two 

arbitrators had not joined proceedings and writing in award that award is unanimous, is 

against facts--When there were concurrent findings recorded by Courts below, which are 

based upon evidence available on file, same need no interference by High Court while 
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exercising jurisdiction u/S. 115 of C.P.C., therefore, revision petition stands dismissed.        

[P. 1200] A, B & C 

Mian Javed Iqbal Arain, Advocate for Petitioner. 

Mr. Hafeez Saeed Akhtar, Advocate for Respondent No. 1. 

Hafiz Asmat Ullah, Advocate for Respondents No. 4 & 5. 

Date of hearing: 10.6.2014. 

 

Judgment 

Through this revision petition, the petitioner has challenged the judgment and decree dated 

29.10.2008, passed by the learned Additional District Judge. Gujranwala, whereby appeal 

filed by the petitioner was dismissed and the judgment/order dated 15.1.2008, passed by the 

learned Civil Judge Gujranwala, whereby an application filed by the petitioner under 

Sections 14 and 17 of the Arbitration Act, 1940, for making the award rule of the Court was 

rejected. 

2.  Brief facts of the case are that on 21.5.2001, the petitioner filed an application under 

Sections 14 and 17 of the Arbitration Act, 1940, before the learned Senior Civil Judge, 

Gujranwala, for a direction to Respondents No. 2 to 4 to submit the award in Court with 

further prayer that the award be made rule of the Court. The application was resisted with 

the assertion that even in the reference the matter of reference was not clear and further the 

alleged award is result of fraud and misrepresentation of Respondents No. 2 to 4 with the 

petitioner. The learned trial Court framed the issues, invited the parties to produce their 

respective evidence, both the parties produced their oral as well as documentary evidence 

and vide judgment/order dated 15.1.2008, the learned trial Court was pleased to reject the 

application. Appeal was preferred and vide judgment and decree dated 29.10.2008, the 

learned 1st appellate Court was also pleased to dismiss the appeal, hence this revision 

petition. 

3.  Learned counsel for the petitioner argues that the petitioner has proved through evidence 

produced by him that the award is liable to be made rule of the Court. Both the Courts below 

fell in error while rejecting the application as well as dismissing the appeal. Prays for 

acceptance of the revision petition and by setting aside the judgments passed by both the 

Courts below award be made rule of the Court. 

4.  On the other hand, learned counsel for the respondents argue that the matter of reference 

is not clear. Actually the suit property was purchased by Respondent No. l through 

registered sale deed and the same was rented out to the petitioner through Liaqat Ali, 

property dealer. After the death of Liaqat Ali the petitioner stopped paying rent to 

Respondent No. 1, therefore, for settlement of issue of eviction as well as payment of rent 

the matter was referred but in the reference actual matter of reference has not been, noted. 

Further that the award is fraudulent, the arbitrators have mis-conducted, the award is beyond 

the scope of reference and Respondent No. 1 was never heard and further two arbitrators 

appointed by Respondent No. 1 were also not joined in the alleged proceedings of award. 

5.  I have heard the learned counsel for the parties and gone through the record. According 

to the reference two arbitrators were appointed by each party and the fifth by both the 

parties. The petitioner has not produced the two arbitrators appointed by him and the alleged 

award does not contain the signatures of the arbitrators appointed by Respondent No. 1. 

Respondents No. 2 to 4, the arbitrators, filed their consenting reply in the Court on 

3.12.2001, with the signatures of Haji Muhammad Yaqoob but subsequently Sakhi 
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Muhammad, one of the arbitrators, filed an affidavit in the Court on 12.1.2003, that by-

misrepresentation against "my will" my thumb impression and signature have been obtained 

fraudulently on the stamp paper and wrong award has been filed in. the Court. I have noticed 

that out of five arbitrators, the award does not contain the signatures of two arbitrators 

appointed by Respondent No. 1, as per case of Respondent No. 1 they were not joined in the 

proceedings of arbitration and even Respondent No. 1 was not allowed to plead his case. 

When the arbitrators did not act honestly in accordance with the reference any award 

announced by the arbitrators beyond the scope of reference or by misconduct cannot be 

made rule of the Court by the Court. Reliance can be placed on Dhooli Atchayya and 

another Vs. Dhooli Peddenti and others (A.I.R. 1928 Madras 983 (1), Chhaganlal Asaram 

Vs. Jeevanlal Gangabisan and others (A.I.R. 1954 Nagpur 263), J. Kuppuswami Chetty vs. 

B.V. Anantharamier and another (A.I.R. (35) 1948 Madras 40), Ghulam Muhammad Vs. 

Ghulam Abbas and 5 others (2007 Y.L.R. 1608) and Abdur and 5 others Vs. Abdur Rehman 

and 9 others (2004 Y.L.R. 295). The alleged arbitration proceedings clearly show that the 

alleged ward has been filed in the Court which is result of misconduct by the arbitrators, 

who have filed the same in Court. When out of five arbitrators two arbitrators have not 

joined the proceedings and writing in the award that the award is unanimous, is against the 

facts. In this view of the matter, when there are concurrent findings recorded by the two 

Courts below, which are based upon the evidence available on the file, the same need no 

interference by this Court while exercising jurisdiction under Section 115 of the C.P.C, 

therefore, this revision petition stands dismissed, leaving the parties to bear their own costs. 

(R.A.)  Petition dismissed. 

 

K.L.R. 2014 Civil Cases 66 

[Lahore] 

Present: AMIN-UD-DIN KHAN, J.  

Shamim Begum 

Versus 

Feroze Din (Deceased) through LRs and others 

 

Civil Revision No. 961 of 2013, decided on 16th January, 2014 

(a) Specific Relief Act (I of 1877)--- 

---S. 42---Suit for declaration---Nature---A declaration can be sought with regard to any 

legal character or to any right as to the property---Through a suit for declaration a pre-

existing right can be declared but a new right cannot be created.   (Para 5) 

(b) Appreciation of evidence--- 

---A party producing a witness is bound by his recitals---Rule.   (Para 4) 

(c) Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Suit for declaration---Matter of inheritance---

Enforcement of Shariat Law---It was claimed that deceased was governed by ‗Zamindara 

custom‘ in matter of inheritance and daughter was not entitled to inherit deceased---Issues---

Courts below concurrently dismissed suit of petitioner---Appreciation of evidence---

Validity---A party producing a witness is bound by his recitals---Even otherwise, witnesses 

were also not specific to state in accordance with the pleadings of the plaintiff---In instant 

case, it was duty of plaintiff to prove that said propositus died before the enforcement of 
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Shariat Act and further but family of the propositus was governed by custom and under the 

custom the daughters of deceased were not entitled to inherit and the grandson of the 

propositus were entitled to inheritance---All those facts had not been proved by plaintiff---

Even otherwise, rights were never formally acquired by said grandson after death of 

propositus in suit property---There were concurrent findings of fact recorded by two Courts 

below---No case for interference by High Court while exercising its revisional jurisdiction 

had been made out---Civil revision petition dismissed.   (Paras 4,5,6,7) 

Ref. PLD 2012 SC 501. 

[In this case plaintiff/petitioner could not prove that matter of inheritance was governed by 

Custom. Courts below had concurrently dismissed suit for declaration. High Court dismissed 

civil revision]. 

For the Petitioner: Syed Ghazanfar Hussain Kamran, Advocate. 

For the Respondents: Taki Ahmad Khan, Advocate. 

Date of hearing: 16th January, 2014. 

 

ORDER 

AMIN-UD-DIN KHAN, J. --- Through this civil revision petitioner has challenged the 

judgment & decree dated 10.1.2013 passed by learned Additional District Judge, 

Sheikhupura whereby appeal filed by the petitioner was dismissed and the judgment & 

decree dated 9.3.2011 passed by learned Civil Judge 1st Class, Sheikhupura whereby suit for 

declaration filed by the plaintiff-petitioner was dismissed. 

2. Case of the plaintiff-petitioner that Roshan Din son of Omar Din died in 

January, 1948 and he was governed by "Zamindara custom" in matter of inheritance. He left 

Feroz Din a son, Fatima Bibi, Ruqiya Bibi and Nazir Begum three Daughters whereas his 

two sons Chiragh Din and Siraj Din were predeceased. Askar Ali, his grandson, was alive 

who was Siraj Din's son and Akbar Ali was son of Chiragh Din, therefore, alive son Feroz 

Din was entitled to 1/3rd whereas Akbar Ali and Askar Ali were also entitled to 1/3rd each 

and daughters were not entitled to inherit the deceased. It is the case of the plaintiff that 

mutation of inheritance No. 35 was attested on 24.2.1952 without the knowledge of the 

predecessor of the plaintiff and the plaintiff, therefore, it is against the law and her 

predecessor was entitled to inherit the propositus Roshan Din and then she to inherit her 

predecessor. Suit was filed on 20.9.2001. 

3. I have heard learned counsel for the petitioner at full length and with the 

permission of the Court learned counsel representing respondents also appeared at limine 

stage. 

4. There are concurrent findings of fact recorded by the two Courts below. 

Courts below have noted and also gone through the statement of PW-1, who has stated in his 

examination-in-chief that Roshan Din died after the enforcement of Shariat Law i.e. West 

Punjab Muslim Personal Law (Shariat) Application Act (IX of 1948). A party producing a 

witness is bound by his recitals. Even otherwise, witnesses are also not specific to state in 

accordance with the pleadings of the plaintiff. The very statement of Shamim Bibi, the 

plaintiff, when she appeared as PW-3 stated that her father remained alive 16/17 years after 

the death of the propositus Roshan Din and he never filed any suit for implementation of his 

right as claimed by the plaintiff-petitioner. It is admitted by her that no appeal against the 

attestation of mutation has been filed. In this case death certificate of Roshan Din has been 
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produced as Exh.D.5 wherein date of death has been mentioned as 25.8.1948. This 

certificate shows that the date of entry of death in register on 28.9.1948. The mutation has 

been produced as Exh.P.1, which does not show the plaintiff as daughter of Siraj Din or 

sister of Askar Ali. In this case it was the duty of the plaintiff to prove that the propositus i.e. 

Roshan Din died before the enforcement of West Punjab Muslim Personal Law (Shariat) 

Application Act (IX of 1948) i.e. before 15th of March, 1948 and further that the family of 

the propositus was governed by custom and under the custom the daughters of the deceased 

were not entitled to inherit and the grandsons of the propositus in case of death of the sons in 

the lifetime of the propositus were entitled to inheritance. All these facts have not been 

proved by the plaintiff, therefore, both the Courts below came to a right conclusion. 

5. The plaintiff has filed a suit for declaration and under Section 42 of the Specific 

Relief Act, 1877, a declaration can be sought with regard to any legal character or to any 

right as to the property. Through a suit for  declaration a pre-existing right can be declared 

but a new right cannot be created. Through this suit plaintiff wants that a new right be 

created in her favour which is not permissible under the law. 

6. Even otherwise, it is admitted fact that rights were never formally acquired 

by the grandsons of Roshan Din after his death in the suit property therefore while taking 

light from the celebrated judgment of august Supreme Court of Pakistan reported as PLD 

2012 Supreme Court 501 titled "Ghulam Haider and others v. Murad through Legal 

Representatives and others", I am of the considered view that no decree can be passed in 

favour of plaintiff/petitioner. 

7. For invoking jurisdiction under Section 115 of the C.P.C. the petitioner was 

required to show that the findings recorded by the two Courts below are result of misreading 

and non-reading of evidence or some procedural defect fatal to the case has been committed 

but no such misreading, non-reading or procedural defect has been highlighted nor I find the 

same in the findings recorded by the Courts below. In this view of the matter, no case for 

interference by this Court while exercising jurisdiction under Section 115 of the C.P.C. has 

been made out, therefore, this civil revision stands dismissed in limine. 

Civil revision petition dismissed. 

 

K.L.R. 2014 Civil Cases 254 

[Lahore] 

Present: AMIN-UD-DIN KHAN, J.   

Altaf Ahmad 

Versus 

Mirza, etc. 

 

Civil Revision No. 1359 of 2014, decided on 23rd April, 2014. 

SUIT FOR POSSESSION --- (Revenue Record) 

Civil Procedure Code (V of 1908)--- 
---S. 115—Specific Relief Act, 1877, S. 8---Revenue Record---Suit for possession---

Maintainability point---Name of plaintiff/petitioner was not in the Revenue Record as 

owner, rather the names of respondents-defendants were available in the Revenue Record---

Held: Simple suit for possession was not maintainable---Appellate Court below had rightly 

dismissed suit for possession of petitioner/plaintiff---Civil revision petition dismissed. 



 

 

(748) 

 

(Paras 9, 10) 

 درست  ہونے رفتبر نبقببل بوجہ دخلیببی دعویٰ  محض لٰہذا تھب نہ اندراج مبلک بطور کب سبئل میں ریکبرڈ ریونیو

 کیب۔ خبرج نے تحت مب کورٹ اپیلیٹ پز طور

[Petitioner was not entered in the Revenue Record as owner. Simple suit for possession was 

correctly dismissed by Appellate Court below as not maintainable. High Court dismissed 

civil revision]. 

For the Petitioner: Malik Muhammad Akram Khan Awan, Advocate. 

For the Respondents: Israr-ul-Haq Mian, Advocate. 

Date of hearing: 23rd April, 2014. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J.---   Through this single judgment I intend to decide the above 

captioned civil revision and Civil Revision Nos.1360 & 1361 of 2004, as common question 

of law and fact is involved in all the three revision petitions. 

2. Through these revisions, petitioner-plaintiff has impugned the judgment & 

decrees dated 09.02.2004 passed by the learned Addl: District Judge, Sargodha, whereby the 

appeals filed the respondents-defendants ware accepted, by way of which, judgment & 

decree dated 20.02.1993 passed by the learned Civil Judge, Bhalwal decreeing the suit for 

possession filed by the petitioner-plaintiff, were set aside. 

3. Briefly, the facts are that on 04.10.1990 petitioner plaintiff filed a suit for 

possession of suit property subject matter of each of civil revisions fully described in the 

head note of each plaint in accordance with Jamabandi for the year 1985-86 on the basis of 

ownership and previous possession. The case as narrated by the plaintiff that a person 

namely Salehoon was the owner of suit property, who gifted the same to the plaintiff in the 

year 1975 and possession was delivered on the basis of a decree of Civil Court qua Hibba 

the property was transferred through mutation in the name of plaintiff. One Yara defendant 

was in possession of suit land under the lease but during the minority of plaintiff through a 

decree of civil Court dated 19.01.1980 he got transferred the suit property in the name of 

defendant s. On coming to know the plaintiff filed an application under section 12 (2) of the 

CPC and the civil Court declared that decree was void and nullity. It is pleaded that now the 

plaintiff came to know that through decree of civil Court dated 28.05.1985 said defendant 

has transferred the property in the name of his children, therefore, above mentioned decrees 

are against the law and facts of case. The plaintiff is entitled to the possession of suit 

property. 

4. The written statement was filed and suit was contested. Learned Trial Court 

framed the issues and invited the parties to produce their respective evidence. Both the 

parties produced oral as well as documentary evidence in support of their versions. Only the 

plaintiff appeared in witness box to substantiate his pleadings and produced documentary 

evidence. Muhammad Riaz, one of the defendants, appeared as his own witness. The 

defendants also produced documentary evidence. Learned Trial Court vide judgment & 

decree in each case dated 20.02.1993 decreed the suit. The appeals were preferred before the 

learned first appellate Court, which were accepted on 02.12.1996, against which Civil 

Revision Nos.416-D-1997 to 418-D-1997 were filed before this Court. This Court vide 

judgment dated 11.07.2002 accepted all the revisions and remanded the case to the learned 

District Judge, Sargodha to hear the appeals and decide afresh or to entrust the same for 
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hearing to any learned Addl: District Judge. Vide judgment & decrees dated 09.02.2004, 

appeals were accepted and judgment & decrees passed by the learned Trial Court decreeing 

the suit of petitioner-plaintiff have been set aside. Hence, this civil revision. 

5. Learned counsel for the petitioner-plaintiff argues that no compromise can be 

effected in civil Court on behalf of minor without leave of the Court; that when at the time 

of decision of application u/s 12 (2) of the CPC filed by the plaintiff learned Trial Court 

passed remarks that the decree impugned in application u/s 12 (2) of the CPC through which 

the property has been transferred in favour of defendants was nullity in the eye of law, 

therefore, the decree remained no more in the field; that though the application u/s 12 (2) of 

the CPC was dismissed on the basis of limitation, copy of judgment has been produced in 

evidence, therefore, petitioner-plaintiff preferred a revision petition against the dismissal of 

application u/s 12 (2) of the CPC which was dismissed on the ground that when the decree 

has been declared nullity, the revision was filed unnecessarily and as such the same was 

dismissed; that when there is observation of the Court that decree is nullity in the eye of law, 

therefore, on the basis of decree whereby the suit property has been transferred in the name 

of defendants is no more in the field and suit for possession has rightly been filed. Prays for 

acceptance of this civil revision and setting aside the judgment & decrees passed by the 

learned first appellate Court. 

6. On the other hand, learned counsel representing the respondents argues that 

when ultimately application u/s 12  (2) of the CPC was dismissed on 03.02.2012, it 

necessitated that a revision was filed by the petitioner-plaintiff which too was dismissed, 

therefore, the observation given by the learned Trial Court and remarks passed by the 

learned revisional Court were having no adverse effect against the rights of respondents 

defendants; that when ultimately the application u/s 12 (2) of the CPC as well as revision 

against whereof were dismissed, therefore, the decree in favour of plaintiff impugned in 

application u/s 12 (2) of the CPC dated 19.01.1980 remained intact. Learned counsel further 

argues that the pleadings of suit are false, as the plaintiff has mentioned that a person namely 

Salehoon who is the real father of plaintiff was actually owner of suit property and through 

the decree of Court in the year 1975 same was got mutated in the name of present petitioner 

-plaintiff; that the defendants have paid price of land and father of plaintiff was natural 

guardian, who has not been made party in this suit and that in order to burden the defendants 

this litigation has been started dishonestly. 

7.   I have heard the learned counsel for the parties at full length and also gone 

through the record minutely with their able assistance. 

8.   Admittedly the application u/s 12 (2) of the CPC filed by the petitioner-

plaintiff was dismissed, revision against whereof filed by him was also dismissed by the 

revisional Court. If any remarks were made, that have no force because the decree impugned 

in the application u/s 12 (2) of the CP C was not set aside. The solitary statement of plaintiff 

is very interesting in cross-examination. He deposed that when the suit land was gifted to 

him, he was 25/26 years of age and he cultivated the land approximately 4/5 years. 

Admittedly after five years of transfer of property in the name of plaintiff, same was 

transferred in the name of defendants. In accordance with his own statement he was of 31 

years of age at the time of transfer of suit property in the name of respondents-defendants. I 

have noticed that the plaintiff has not opted to produce the proceedings of original suit in 

which a decree was passed in favour of defendants as well as complete proceedings of 
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application u/s 12 (2) of the CPC filed by the petitioner-plaintiff. When nothing is on record 

with regard to the suit in which a decree was passed in favour of defendants/respondents, the 

Court can adjudge the matter on the basis of pleadings and evidence available on the file. 

9.   Admittedly on the basis of a decree of Civil Court mutation of transfer of 

rights in the suit property were entered and sanctioned in the name of defendants and against 

said decree application u/s 12 (2) of the CPC was dismissed on the ground of limitation, 

revision was also dismissed and it was not further challenged before any forum. When the 

name of plaintiff is not in the revenue record as owner, rather the names of respondents 

defendants are available in the revenue record, therefore, simple suit for possession was not 

maintainable. Even there is another decree dated 28.05.1985 whereby the original transferee 

of land from the plaintiff has further transferred the land to his children, that decree has 

neither been challenged in the suit nor it could have been challenged and further that 

admittedly no application u/s 12 (2) of the CPC has been filed against the said decree. The 

argument of learned counsel that when the remarks were passed by the learned Trial Court 

seized of the application u/s 12 (2) of the CPC against the decree dated 19.01.1980 that it is 

nullity in the eye of law, the superstructure automatically falls. I am afraid that when 

ultimately the application u/s 12 (2) of the CPC was dismissed, passing of any remarks 

about the decree dated 19.01.1980 do not set aside the said decree. Admittedly the suit in 

hand has been filed simply for possession on the basis of entry of revenue record in the year 

1985-86 and the previous possession. Admittedly the plaintiff is not recorded owner of suit 

property in the revenue record, when the suit has been filed andthe decree on the basis of 

which suit property was transferred in the name of defendants is not the subject matter of 

this suit and it is also admitted position that the application u/s 12 (2) of the CPC against the 

said decree was dismissed and revision was also dismissed, in this view of the matter, the 

view taken by the learned first appellate Court is absolutely in accordance with law and 

there is no flaw in the findings recorded by the learned Addl: District Judge. 

10.   In the light of what has been discussed above, learned counsel for the 

petitioner-plaintiff has not been able to make out a case for interference by this Court while 

exercising jurisdiction under section 115 of the CPC. Resultantly, all the three civil revisions 

having no force stand dismissed. 
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2014 LAW NOTES 144 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Manzoor Hussain through Shahnaz Begum 

Versus 

Mst. Musarat Shaheen 

 

Civil Revision No. 55 of 2001, decided on 4th October, 2012. 

 

CONCLUSION 

(1) A party being beneficiary of document is bound under law to prove the valid 

execution. 

 

INHERITANCE/JOINT PROPERTY---(Impugned sale-deed/limitation point) 

 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Inheritance---Suit for declaration---Claim was 

that plaintiff/respondent was a share-holder in suit property and registered sale-deed and 

subsequent mutation thereon to her extent was forged, fictitious and bogus documents---

Issues---Courts below decreed suit---Limitation point---Held: Suit property was a part of 

inheritance property which plaintiff received in inheritance and it was joint between owners 

and not partitioned, therefore, possession of co-sharer is presumed on behalf of the co-

sharers also---Suit had rightly been decided by Courts below that it was not time-barred---

Further held: Petitioner/defendant being beneficiary was bound under law to prove valid 

execution of alleged sale-deed on behalf of plaintiff---Any admission made by other party to 

that sale-deed could not be used against plaintiff---It was responsibility of 

petitioner/defendant to prove valid execution of sale-deed in question---No case for 

interference by High Court in exercise of its revisional jurisdiction was made out---Civil 

revision petition dismissed.  (Paras 6, 7) 

 

 کہ تھب کیب صبدر فیصلہ درست نے مبتحت کے ہبئے عدالت ہے۔ جبتب کیب تصور میں قبضہ مشتزکہ دار حصہ ایک

ہوئی۔ خبرج درخواست نگزانی نہیں۔ المیعبد سائد دعویٰ  استقزاریہ  

 

[A co-sharer is deemed to be in possession. Courts below had rightly held that declaration 

suit was not barred by time. Civil revision petition was dismissed]. 

 

For the Petitioner: M. Sultan Watto, Advocate. 

For the Respondent: Ahmad Mansoor Chishti, Advocate. 

Date of hearing: 4th October, 2012. 

 

JUDGMENT 

 

AMIN-UD-DIN KHAN, J. -- Through this civil revision, petitioner has impugned the 

judgment and decree dated 18.11.2000 passed by learned Addl. District Judge, Sadiq Abad, 

whereby the appeal filed by him was dismissed and the judgment and decree dated 
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11.12.1999 passed by learned Civil Judge 1st Class, Sadiq Abad, whereby the suit filed by 

the respondent-plaintiff was decreed. 

 

 2. Briefly, the facts as leading to this civil revision are that respondent-plaintiff 

on 16.1.1995 filed a suit for declaration stating therein that in accordance with mutation of 

inheritance No. 1275 attested on 25.4.1983 she is share-holder in the suit property and 

registered sale-deed No. 121 attested on 15.1.1984 on the basis of which mutation No. 1381 

attested on 27.4.1984 to her extent are forged, fictitious and bogus. It was further alleged 

that she never transferred her property in favour of Manzoor Hussain, defendant, who is her 

real brother. 

 

 Filing written statement suit was contested. Out of the divergent pleadings of the 

parties, learned Trial Court framed issues and invited the parties to produce their respective 

evidence. Both the parties adduced oral as well as documentary evidence in support of their 

contentions. After the close of trial, vide judgment and decree dated 11.12.1999 suit was 

decreed. An appeal against thereof was filed before the first Appellate Court, which was 

dismissed vide judgment and decree dated 18.11.2000. Hence, this civil revision. 

 

 3. Learned counsel for the petitioner-defendant states that alongwith the 

petitioner, other sisters as well as their mother have transferred their share of suit property in 

favour of defendant, who is real brother of the plaintiff; that suit was time-barred; that shop 

in question is not partition able; that the proper issues have not been framed and that 

petitioner has fully proved the execution of impugned sale-deed. 

 

 4. On the other hand, learned counsel for the respondent-plaintiff states that 

there are concurrent findings of facts in the matter recorded by two Courts below, which 

ordinarily are not interfered with by this Court while exercising revisional jurisdiction; that 

it was inherited property of plaintiff and through forged and fictitious sale-deed, same has 

been transferred for showing the meager amount of Rs. 5,000/- for the shop situated in Sadiq 

Abad City Market; that the defendant never appeared as his own witness; that while 

referring the impugned sale-deed (Ex.D-1) learned counsel states that there are difference of 

alleged signatures of plaintiff at various pages and identity card number of all the other 

parties have been mentioned except the plaintiff-respondent. It has been further stated that 

this Court can also compare the signatures of plaintiff on the impugned document; that this 

revision has been filed by the judgment-debtor through his wife without adopting the proper 

procedure for filing the revision on behalf of alleged lunatic, therefore this revision petition 

is not competent; that no any witness has stated that before whom the price of suit property 

was paid to the plaintiff and that both the Courts below have rightly reached to the 

conclusion while decreeing the suit and dismissing the appeal. 

 

 5. I have heard the learned counsel for the parties at full length and also gone 

through the record minutely with their able assistance. 

 

 6. The petitioner-defendant being beneficiary was bound under the law to prove 

the valid execution of sale-deed on behalf of plaintiff. Any admission made by the other 
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party to that sale-deed cannot be used against the plaintiff, as each party has his/her own 

rights in the property and against the party who has denied the execution when appeared as 

witness before this Court and stated on oath that he has not transferred the suit property, it 

was the responsibility of petitioner-defendant to prove the valid execution of said sale-deed. 

The petitioner-defendant being the brother of plaintiff and admittedly the suit property was a 

part of inheritance property, which plaintiff received in inheritance and it was joint between 

the owners and not partitioned, therefore, the possession of co-sharer is presumed on behalf 

of other co-owners also. In this view of the matter, the suit has rightly been decided by the 

Courts below that it is not time-barred. 

 

 7. Furthermore, filing of this revision petition by the judgment-debtor through 

his wife is also a deviation from the prescribed procedure and if he is not proved to be a 

lunatic at the time of filing of this revision petition, the very filing by his wife of this civil 

revision is nullity in the eye of law, as without the authority of a person, no one can file any 

appeal or revision or even the suit, etc. It has not been proved on record that at the time of 

filing of revision he was a lunatic. Therefore, on this score this revision was not competent. 

In this view of the matter, no case for interference by this Court while exercising jurisdiction 

under Section 115 of C.P.C. has been made out by the petitioner-defendant. Learned counsel 

for the petitioner-defendant also failed to point out any flaw in the impugned judgments and 

decrees passed by learned Courts below. Consequently, this civil revision having no 

substance is dismissed with no order as to costs. 

 

Civil revision petition dismissed. 
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2015 C L C 166 

[Lahore] 

Before Amin-ud-Din Khan, J 

GHULAM MURTAZA and others----Petitioners 

Versus 

Mst. BIVI and others----Respondents 
  

Civil Revision No.444 of 2011, decided on 21st November, 2013. 

 Punjab Pre-emption Act (I of 1913)---  
----Ss. 21 & 30---Pre-emption, right of---Limitation---Contention of defendants was that 

statements of witnesses of both the parties had been recorded on solemn affirmation but not 

on oath---Suit was decreed concurrently--Validity---When no prejudice had been 

highlighted by recording statements of witnesses of both the parties on solemn affirmation, 

then deviation from Oaths Act, 1873 could not be pressed---Non-appearance of plaintiff at 

the time of affirmative evidence and reserving his right to appear in affirmative as well as 

rebuttal evidence after recording of evidence of defendant was fatal---Statement of plaintiff 

recorded after the statement of defendants, reserved at the time of affirmative evidence, was 

not fatal in the present case---Concurrent findings of fact with regard to superior of plaintiff 

were recorded by the courts below---High Court could not interfere in the findings recorded 

on factual controversies between the parties---Plaintiff had proved her case pleaded by her---

Limitation for filing pre-emption suit under Section 30 of Punjab Pre-emption Act, 1913 

was one year from the date of attestation of mutation---Day of attestation of mutation was 

excluded from counting the period of one year---Mutation was attested on 6-11-1973 and 

suit was filed on 6-11-1974 which was within time---Revision was not maintainable which 

was dismissed in circumstances. 

  

Shamsher Ali v. Mst. Qaim Khatoon alias Irshad Bibi and others PLD 1997 SC 559 and 

Muhammad Aslam and others v. The State 1999 SCMR 845 rel.  

Muhammad Shehzad Shaukat for Petitioners.  

Sheikh Naveed Shehryar for Respondent No.1.  

Date of hearing: 21st November, 2013. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.--- Through this civil revision petitioners have challenged the 

judgment and decree dated 20-1-2011 passed by the learned District Judge, Sargodha 

whereby appeal filed by the petitioners was dismissed and judgment and decree dated 31-7-

1986 passed by learned Civil Judge, Bhalwal whereby suit for pre-emption filed by the 

respondent-plaintiff was decreed. 

  

2. According to the brief facts of the case respondent Mst. Bivi filed a suit on 6-11-1974 to 

pre-empt the sale of land in favour of petitioners-defendants through Mutation No.6053 

attested on 6-11-1973. Written statement was filed. Suit was contested. Another suit by the 

rival pre-emptor was also filed, which is not in the picture now. Issues were framed. Learned 

trial court invited the parties to produce their respective evidence. Both the parties produced 

their oral as well as documentary evidence. Vide judgment and decree dated 31-7-1986 

learned trial court decreed the suit. Appeal was preferred, which was dismissed vide 
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judgment and decree dated 1-3-1989. Civil Revision No.222 of 1991 was filed before this 

Court, which was also dismissed. Subsequently as per learned counsel for the petitioners 

Civil Appeal No.400 of 1992 was allowed by the august Supreme Court of Pakistan vide 

judgment dated 13-2-1995 and the matter was remanded to the High Court with the direction 

to determine that what is the actual date of pronouncement of the judgment by the learned 

trial court and decide the revision petition. States that again revision was dismissed vide 

judgment dated 30-5-2001. Again an appeal was filed before the august Supreme Court of 

Pakistan (Civil Appeal No.2724 of 2001) which was decided vide judgment dated 26-11-

2008 and by allowing the appeal matter was remanded to the learned District Judge for 

decision afresh. Learned District Judge further remanded the matter vide remand order dated 

7-10-2009 to the learned trial court. A revision (C.R.No.2587 of 2009) was filed before this 

Court which was allowed on 21-10-2010 and learned District Judge was directed to decide 

the appeal himself. Lastly, learned District Judge vide judgment and decree dated 20-1-2011 

has dismissed the appeal, hence, this civil revision. 

  

3. Learned counsel for the petitioners has raised the objection that statements of all the 

witnesses of the plaintiff as well as defendants have been recorded on solemn affirmation 

and not on oath, therefore, have no evidentiary value; that plaintiff claims to be sister of the 

vendor and she got recorded her statement in affirmative as well as in rebuttal after close of 

evidence of the defendants, therefore, she failed to prove the case pleaded by her; that-

pedigree table (Exh.P.3) has been produced in the statement of the learned counsel, 

therefore, same cannot be used by the plaintiff-respondent to prove the relationship with the 

vendor; that suit is barred by one day as the same has been filed on 6-11-1974; that the price 

has wrongly been fixed by the courts below. Further while relying on "Ghulam Qadir v. 

Nawab Din" (PLD 1988 Supreme Court 701) in the alternate prays for enhancement of the 

price. 

  

4. On the other hand, learned counsel for the respondent-plaintiff argues that there are 

concurrent findings of fact recorded by the two courts below and that all the objections 

raised before this Court today were never ever raised or pressed into service as the litigation 

is pending for the last 39 years and further that there is no substance in the objections raised 

by the learned counsel for the petitioners; that when defendant-petitioner Ghulam Rasool 

appeared as DW-1 and the other defendant Khushi Muhammad also appeared as DW-1 also 

admitted the relationship of plaintiff with the seller that both are the son and daughter of 

Sardara and further admitted that he is not the collateral of the vendor. Learned counsel has 

argued that at the time of recording the statement of the witnesses no objection was raised 

and that no prejudice has been shown to have been caused by recording of the statement of 

witness on solemn affirmation and further states that even when the learned counsel for the 

plaintiff reserved the right of plaintiff to appear in affirmation and rebuttal evidence after the 

evidence of the defendant no objection was raised, raising of this objection now by the 

petitioners is worthless. So far as sale consideration is concerned, learned counsel states that 

at the time of pendency of Civil Revision No.2587 on 16-12-2009 the consideration amount 

was conceded to be Rs.86,000. Learned counsel states that plaintiff-respondent persists on 

her previous admission of conceding the price. So far as fixation of fresh price is concerned, 

learned counsel argues that they are the petitioners who are in possession and are enjoying 
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the property for the last 39 years and further that they are not entitled to any enhancement in 

the price. 

  

5. I have considered the arguments advanced by learned counsel for the parties and have 

gone through the record. 

  

6. I have noticed that in the order of admission of Civil Revision this Court while issuing 

notice to the other side, noted that points raised now are though weighty but were not raised 

in the first round of litigation by the petitioners in appeal against the trial court's judgment 

and decree, therefore, petitioners were directed to deposit Rs.30,000 as security for costs 

with the Deputy Registrar (Judicial) of this Court. 

  

7. On objection raised by learned counsel for the petitioners that the statements of all the 

witnesses of the parties were recorded without taking oath in accordance with the prevailing 

provisions of the Oaths Act, 1873, learned counsel for the respondent has raised objection 

that this objection has been raised after 34 years of the filing of the suit and further that it is 

3rd round of litigation in which the parties are before this Court in this Civil Revision. In 

this regard light can be taken from the pronouncement of the august Supreme Court of 

Pakistan reported as "Shamsher Ali v. Mst. Qaim Khatoon alias Irshad Bibi and others" 

(PLD 1997 Supreme Court 559) and "Muhammad Aslam and others v. The State" (1999 

SCMR 845). When no prejudice has been highlighted by recoding statement of the 

witnesses of both the parties on solemn affirmation, the deviation from the Oaths Act at this 

belated stage cannot be pressed into service in this 3rd round of litigation before this Court 

after 34 years, therefore, this point raised by learned counsel is not sufficient to disturb the 

findings recorded by the courts below. 

  

8. So far as fixation of price by the courts below is concerned, learned counsel for the 

respondent has conceded that the price fixed in the sale transaction is admitted by the 

respondent. Learned counsel states that even at the time of hearing of C.R.No.2587 of 2009 

which came up before this Court in a previous round of litigation, the respondent-pre-emptor 

has admitted the sale price mentioned in the sale transaction, therefore, there is no need to 

further dilate upon this issue. 

  

9. So far as point of enhanced compensation is concerned, admittedly the petitioners 

remained in possession on the suit-land and enjoyed the fruits of the same and even till 

today they are in possession, therefore, no question of enhancement of the price of the land. 

  

10. Now comes the question of appearance of the plaintiff at the time of rebuttal evidence as 

well as producing pedigree table (Exh.P.3) in the statement of the counsel without producing 

Patwari. Though it is general law that non-appearance of plaintiff at the time of affirmative 

evidence and reserving right of plaintiff to appear in affirmative as well as rebuttal evidence 

after recording of evidence of the defendants is fatal for the plaintiff but the circumstances 

of this case are that admittedly defendant did not raise any objection when learned counsel 

for the plaintiff made a statement while reserving the right of plaintiff to appear in 

affirmative as well as rebuttal evidence after recording of evidence of the defendants and 

further when plaintiff produced PW-1 Farman Ali, who stated that plaintiff is real sister of 
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Gul Muhammad vendor, the defendant could not shake his statement in the cross-

examination and even when Ghulam Rasool appeared as DW-1 as his own witness and other 

defendant Khushi Muhammad also appeared as DW-1 admitted that plaintiff is real sister of 

the vendor and even when plaintiff appeared as PW-5 and stated that she is the sister of 

vendor, she was not cross-examined on this point. The trend of cross-examination on the 

plaintiff and her witnesses as well as the statement of the defendants when both appeared as 

DW-1 show that they want to improve their case on the lines that they are the distant 

kindreds of the vendor and they have not denied the relationship of vendor and pre-emptor. 

As there are concurrent findings of fact recorded by the two courts below accepting the 

superior right of the plaintiff, therefore, now this Court cannot go into the findings recorded 

on the factual controversies between the parties. In this view of the matter, the statement of 

plaintiff recorded after the statement of the defendant, reserved at the time of affirmative 

evidence was not fatal in this case and this case was exceptional. 

  

11. So far as producing "Aks Shajrah" Exh.P.3 is concerned, as I have discussed above that 

when relationship is not denied by the defendant, therefore, producing this document in the 

statement of learned counsel for the petitioner is not fatal for the plaintiff, even this 

document is taken out of consideration, even then the plaintiff successfully proved her case 

pleaded by her. 

  

12. The point that the suit was time-barred by one day, there is no objection raised in the 

written statement and record shows that it was never raised before any forum in the previous 

rounds of litigation and furthermore admittedly the mutation was attested on 6-11-1973 and 

argument of learned counsel for the petitioners that it is one day time barred, as the suit was 

filed on 6-11-1974. In accordance with section 30 of the Punjab Pre-emption Act, 1913 the 

limitation for filing a suit is provided one year from the date of attestation of mutation. 

Admittedly the day of attestation of mutation is excluded from counting the period of one 

year and therefore, the suit was within time. This argument of learned counsel for the 

petitioners is also not sustainable under the law. 

  

13. In these circumstances no case for interference by this Court while exercising 

jurisdiction under section 115 of the C.P.C. has been made out, therefore, this civil revision 

being not maintainable under the law stands dismissed. As the defendant-respondent-has 

admitted the sale consideration as Rs.86,000 and the courts below fixed the price as 

Rs.35,000, therefore, the difference of the price which is Rs.51,000 shall be deposited by the 

respondent-plaintiff with the learned trial court within two months from today i.e. till 21-1-

2014 and the costs deposited by the petitioners in accordance with the admission order 

passed by this Court dated 18-2-2011 will be received by the respondent as this Civil 

Revision has been dismissed. 

  

AG/G-42/L       Petition dismissed. 
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2015 C L C 473 

[Lahore] 

Before Amin-ud-Din Khan, J 

IRFAN JAVAID----Petitioner 

Versus 

Mst. SURRAYA SULTANA and 2 others----Respondents 
 Writ Petition No.4677 of 2007, heard on 15th May, 2013. 

 (a) Specific Relief Act (I of 1877)--- 
----Ss. 9 & 42---Suit for possession under S.9 of Specific Relief Act, 1877 and suit for 

declaration under S.42 thereof, consolidation of---Scope---Such suits could not be 

consolidated, rather decision thereof separately would be legal. 

 (b) Specific Relief Act (I of 1877)--- 
----S. 9---Civil Procedure Code (V of 1908), S.115---Constitution of Pakistan, Art.199---

Judgment and decree passed in suit under S.9 of Specific Relief Act, 1877---Interference in 

such judgment and decree in revisional jurisdiction or constitutional jurisdiction of High 

Court---Scope stated. 

 In the judgment and decree passed in a suit under section 9 the Specific Relief Act, except 

in exceptional circumstances, no such interference should be justified merely on the ground 

that finding on question of fact was not based on adequate evidence or was erroneous, 

otherwise it would be against the spirit of section 9 of the Act and in effect would convert 

the revision petition into an appeal, which law expressly disallows. 

 When in the cases arising under section 9 of the Specific Relief Act, the revisional 

jurisdiction can rarely be exercised in exceptional circumstances; therefore, no question of 

exercise of jurisdiction under Article 199 of the Constitution occurs. 

 Late Mst. Majeedan (through her legal heirs) and another v. Late Muhammad Naseem 

(through his legal heirs) and another 2001 SCMR 345 rel. 

 (c) Specific Relief Act (I of 1877)---  
----S. 9---Suit for possession---Essential requirements---Dispossession of plaintiff must be 

within six months of date of suit---Constructive possession of plaintiff coupled with title 

would also be sufficient for bringing into operation S.9 of Specific Relief Act, 1877. 

 Ghulam and another v. Sheodin Ram and others AIR 1918 Nagpur 105; Malik Nasim 

Ahmad v. Malik Rasool Bakhsh and another PLD 1973 Lah. 655; Riaz and another v. Razi 

Muhammad PLD 1979 Kar. 227; Isa Khan and 23 others v. Barkatullah and 9 others PLD 

1989 Pesh. 67; Sardar Muhammad and 2 others v. Haider Zaman and 3 others PLD 1993 

Pesh. 81 and Amir Hussain Khokhar v. Mst. Nargis Khatoon 1996 CLC 1588 rel. 

 (d) West Pakistan Land Revenue Act (XVII of 1967)--- 
----S. 42---Khasra Girdawari of plot in Residential Housing Scheme---Evidentiary value---

Such Khasra Girdawari would have no legal value as Revenue Staff was not legally required 

to conduct Girdawari of Housing Scheme. 

 Mir Afzal and 2 others v. Muhammad Raza Khan and 13 others 1990 CLC 1617; Late Mst. 

Majeedan (through her legal heirs) and another v. Late Muhammad Naseem (through his 

legal heirs) and another 2001 SCMR 345 and Canal view Cooperative Housing Society v. 

Javed Iqbal and another PLD 2004 SC 20 rel. 

 Malik Noor Muhammad Awan for Petitioner.  

Sh. Naveed Sheharyar for Respondent No.1. 

Date of hearing: 15th May, 2013. 
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 JUDGMENT 
AMIN-UD-DIN KHAN, J.--- Through this writ petition, petitioner has challenged the 

judgment/order dated 13-4-2007 passed by learned Additional District Judge, Khushab, 

whereby the revision petition filed by him was dismissed, and the judgment and decree 

dated 22-2-2007 passed by learned Senior Civil Judge, Khushab, whereby the suit filed 

under section 9 of the Specific Relief Act, 1877 by respondent No.1/plaintiff was decreed. 

  

2. Briefly, the facts of this case are that on 23-8-2001 the plaintiff/respondent No.1 filed a 

suit for re-possession of plot measuring 1-kanal specifically mentioned in the head note of 

plaint. The written statement was filed and suit was contested. Learned trial court framed 

issues and invited the parties to produce their respective evidence. Both the parties produced 

oral as well as documentary evidence in support of their versions. After the closing of trial, 

vide judgment and decree dated 22-2-2007 suit was decreed by learned trial court. A 

revision was filed, which was dismissed vide judgment/order dated 13-4-2007. Hence, this 

writ petition by the petitioner-defendant. 

  

3. Learned counsel for the petitioner-defendant argues that the original gift deed on the basis 

of which respondent-plaintiff claims ownership of plot has not been produced; that it has 

never been proved by the plaintiff by producing convincing and confidence inspiring 

evidence that she was in possession of suit plot and when she was dispossessed on the 

specific date by the petitioner-defendant; that none of the ingredients required to be proved 

for prayer of relief under section 9 of the Specific Relief Act is available nor same has been 

proved. Further argues that learned courts below have mainly relied upon the proceedings of 

a criminal case registered against the petitioner with regard to the same alleged occurrence 

of taking over the possession of plot in dispute, therefore prays that the order, judgment and 

decree passed by both the courts below be set aside and suit filed by the plaintiff/respondent 

be dismissed. Learned counsel for the petitioner further argues that when the suit for 

declaration under section 42 of the Specific Relief Act filed by the petitioner was pending 

and learned District Judge had also passed an order for proceedings simultaneously in a 

court, therefore that suit should have to be decided with the suit in hand. 

  

4. On the other hand, learned counsel for respondent No.1/plaintiff argues that there are 

concurrent findings of facts recorded by two courts below and there is no defect in the same 

by referring the oral as well as documentary evidence; that the plaintiff/respondent has fully 

proved that she was in possession of suit plot on 24-2-2001 when she was dispossessed 

without her consent by the petitioner-defendant; that the criminal proceeding is relevant and 

further that when petitioner-defendant while appearing as his own witness has admitted that 

on the gift deed Finger Print Expert has reported that his thumb impressions are available, 

therefore that evidence was admissible as has rightly been relied upon by the courts below. 

  

5. I have heard the learned counsel for the parties at full length and also gone through the 

voluminous record appended with this writ petition as well as produced before the trial court 

in shape of documentary evidence. 

  

6. The petitioner-defendant has approached this Court under constitutional jurisdiction i.e. 

Article 199 of the Constitution of Islamic Republic of Pakistan, 1973. As the findings 
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recorded by learned trial court are comprehensive and in accordance with the evidence led 

by the parties, oral as well as documentary, therefore there is no need to further discuss the 

evidence and findings of both the courts below at this stage when this Court is adjudicating 

upon the instant constitutional petition. The only point considerable by this Court is that 

whether any jurisdictional defect has been committed by the courts below. Learned counsel 

for the respondent/plaintiff while referring the order dated 16-5-2007 passed by this Court 

whereby pre-admission notice was issued while entertaining this writ petition, has stated that 

by misstatement of fact the order for pre-admission notice was procured, as the suit was 

filed on 23-8-2001 and not on 1-9-2001 which was not time barred. Further that the suit tiled 

by the petitioner-defendant for cancellation of gift deed on the basis of which the present 

plaintiff/respondent claims ownership, admittedly that suit has been dismissed vide 

judgment and decree dated 31-5-2012 passed by learned Senior Civil Judge, Khushab. 

  

7. So far as the matter of considering the evidence and report of Finger Print Expert is 

concerned, as the petitioner-defendant when appeared as witness has admitted in his 

statement that thumb-impressions on the gift deed have been reported to be of him, therefore 

same can be used. So far as the contention of learned counsel for the petitioner that his suit 

should also have been decided with the suit in hand is concerned, I am clear in my mind that 

suit for declaration under section 42 and under section 9 of the Specific Relief Act, cannot 

be consolidated. As such learned trial court has committed no illegality while deciding the 

same separately. In the judgment and decree passed in a suit under section 9 of the Specific 

Relief Act, except in exceptional circumstances no such interference should be justified 

merely on the ground that finding on question of fact was not based on adequate evidence 

and was erroneous, otherwise it would be against the spirit of section 9 of the Act ibid and in 

effect would convert the revision petition into an appeal, which law expressly disallows. In 

this regard, light can be taken from the judgment of august Supreme Court of Pakistan 

reported as 2001 SCMR 345 (Late Mst. Majeedan (through her legal heirs) and another v. 

Late Muhammad Naseem (through his legal heirs) and another)". 

  

8. When there is a general rule that in the suit under section 9 of the Specific Relief Act the 

ordinary rule for decision of lis is of possession, therefore it should be followed in deciding 

whether a person has been dispossessed within six months of the date of suit. In order to 

bring this section into operation it is not necessary that the possession should be the actual 

physical occupation of the property. Constructive possession which goes with title would 

suffice for the purposes of this section. In this context, light can be taken from the judgment 

reported as "AIR 1918 Nagpur 105 (Ghulam and another v. Sheodin Ram and others)". With 

regard to exercise of revisional powers in a suit filed under section 9 of the Specific Relief 

Act, it is also held in the above noted judgment that when an alternate remedy is available to 

a party, the party should go for the alternate remedy. Reliance can be placed upon "PLD 

1973 Lahore 655 (Malik Nasim Ahmad v. Malik Rasool Bakhsh and another) PLD 1979 

Karachi 227 (Riaz and another v. Razi Muhammad) and PLD 1989 Peshawar 67 (Isa Khan 

and 23 others v. Barkatullah and 9 others)". 

  

9. The petitioner-defendant has pleaded in Para 1 of his reply that the plot is vacant. In this 

regard reliance can be placed upon "PLD 1993 Peshawar 81 (Sardar Muhammad and 2 

others v. Haider Zaman and 3 others) and 1996 CLC 1588 (Amir Hussain Khokhar v. Mst. 
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Nargis Khatoon)" wherein it has been held that possession of vacant site or vacant land 

naturally goes with the title of the rightful owner. 

  

10. So far as the entries of Khasra Girdawari are concerned, as admittedly the plot in dispute 

is in residential housing scheme prepared by the petitioner's family. The Khasra Girdawari 

has no legal value or the revenue staff was not legally required to conduct Girdawari thereof. 

In this regard reliance can be placed upon "1990 CLC 1617 (Mir Afzal and 2 others v. 

Muhammad Raza Khan and 13 others)". Moreover, even in a suit under section 9 of the 

Specific Relief Act, title of property is also not material. Reliance can safely be made upon 

the judgments reported as "2001 SCMR 345 (Late Mst. Majeedan (through her legal heirs) 

and another v. Late Muhammad Naseem (through his legal heirs) and another) and PLD 

2004 Supreme Court 20 (Canal View Cooperative Housing Society v. Javed Iqbal and 

another)". 

  

11. In the light of what has been discussed above, when in the cases arising under section 9 

of the Specific Relief Act the revisional powers can rarely be used in exceptional 

circumstances, therefore no question of exercise of jurisdiction under Article 199 of the 

Constitution of Islamic Republic of Pakistan, 1973 occurs. No any jurisdictional defect has 

been highlighted by learned counsel for the petitioner-defendant, therefore this writ petition 

is not competent. It is hereby dismissed with no order as to costs. 

SAK/I-25/L         Petition dismissed. 

 

2015 C L C 566 

[Lahore] 

Before Amin ud Din Khan, J 

NASEER AHMAD----Petitioner 

Versus 

MUHAMMAD KHAN----Respondent 
  

Civil Revision No.2708 of 2002, heard on 29th May, 2013. 

 (a) Specific Relief Act (I of 1877)---  
----S. 42---Suit for declaration---Lunatic---Suit filed through next friend---Plaintiff 

challenged transfer of his property through registered sale-deed by his brother as attorney---

Plaintiff claimed that he was lunatic at the time of execution of alleged power of attorney on 

the basis of which the transfer of property through sale deed was made and as such the same 

was invalid---Trial Court decreed the suit in favour of the plaintiff, which was set aside by 

Appellate Court---Tenant of the suit property filed suit for pre-emption which was decreed 

in his favour, thereafter the plaintiff filed present suit---Attorney and vendees were deleted 

from the array of defendants before the Trial Court---Validity---Attorney and vendees had 

been deleted from the array of defendants which meant that the power of attorney as well as 

sale deed in favour of vendees had been impliedly admitted---If power of attorney and sale 

deed in favour of vendee was not admitted then without impleading them as party no decree 

could have been passed by the Trial Court---Findings recorded by the Trial Court were not 

sustainable---Appellate Court had rightly reversed the same---Revision petition was 

dismissed. 
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(b) Specific Relief Act (I of 1877)---  
----S. 42---Lunacy Act (IV of 1912), S.62---Suit for declaration---Lunatic---Suit was filed 

through wife being next friend of lunatic---Maintainability of suit filed on behalf of lunatic -

--Requirements---Declaration of lunacy and inquiry was required, which was to be 

conducted by the District Court but no such procedure had been adopted before filing the 

suit---Without adopting the procedure the suit filed by the next friend who was wife of the 

plaintiff showing him lunatic was not permissible---Failure to follow special procedure as 

provided for declaration of lunacy rendered the suit incompetent. 

  

Hafiz Khalil Ahmad for Petitioner.  

Sheikh Naveed Shahryar for Respondent.  

Date of hearing: 29th May, 2013. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.--- Through this revision petition petitioner has challenged the 

judgment and decree dated 15-8-2002 whereby appeal filed by the respondent-defendant 

was accepted and judgment and decree dated 16-9-1999 passed by learned Civil Judge, 

Sargodha decreeing the suit of the petitioner-plaintiff, was set aside. 

  

2. Brief facts of the case are that plaintiff-petitioner filed a suit through next friend Mst. 

Khursheed Begum, his wife mentioning that plaintiff is lunatic. In the plaint he challenged 

transfer of his property through registered sale deed by his brother Bashir Ahmad/defendant 

No.10 as Attorney of the plaintiff. Defendant No.10 filed his written statement wherein he 

has pleaded that though the plaintiff is mentally ill but he cannot be termed as lunatic. He 

has pleaded that if the suit is decreed, he is ready to return the sale proceeds to the 

purchasers i.e. defendants Nos.1 to 8, who also filed their written statement wherein they 

pleaded that through registered sale-deed dated 7-3-1979 registered on 8-3-1979 they have 

purchased the suit property from the plaintiff, through his validly constituted attorney 

Muhammad Bashir. Defendant No.9 was made party on the ground that a decree of pre-

emption has been passed in his favour by the revenue court. Defendant No.9 also filed his 

written statement wherein he has pleaded that he was tenant on the suit land and the land has 

been validly transferred by the plaintiff through his validly constituted attorney in favour of 

purchasers i.e. defendants Nos.1 to 8 and he has filed a pre-emption suit to pre-empt the sale 

of that land, which suit has been partially decreed by the revenue court in his favour, and 

hotly contested the suit. Issues were framed. The parties were invited to produce their 

respective evidence. Both the parties produced their oral as well as documentary evidence. 

After closure of the trial vide judgment and decree dated 16-9-1999 learned trial court 

decreed the suit. Appeal was preferred which was accepted by the learned first appellate 

court vide judgment and decree dated 15-8-2002. Hence, this revision petition. 

  

3. Learned counsel for the petitioner states that learned trial court has decided Issue No.4 in 

favour of the plaintiff-petitioner but the learned first appellate court has reversed the well-

reasoned findings recorded by the learned trial court without any justifiable reason, 

therefore, states that same are not sustainable under the law. Prays for reversal of judgment 

and decree passed by the learned first appellate court. 
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4. On the other hand, learned counsel for the sole respondent argues that the brother of the 

petitioner was validly constituted attorney. He has duly transferred the land through 

registered sale deed and states that both i.e. plaintiff and his brother Bashir Ahmad are the 

residents of the same house. Further states that the suit has been filed in order to frustrate the 

decree of pre-emption passed in favour of the respondent, therefore, suit has been filed with 

the connivance of the original vendees as well as Bashir Ahmad, the Attorney. Further 

argues that the learned first appellate court has noted that plaintiff vide his statement dated 

20-12-1992 deleted defendant No.11 i.e. the Province of Punjab and vide order dated 26-1-

1993 the learned trial court deleted Bashir Ahmad/ defendant No.10 in whose favour special 

power of attorney was constituted on 7-3-1979 and the vendees defendants Nos.1 to 8 were 

also deleted on 26-1-1993 by the learned trial court, therefore, states that in favour of 

respondent there is a pre-emption decree when defendants Nos.1 to 8 and 10 have been 

deleted, the suit was absolutely not maintainable and suit was not properly constituted, 

hence, was not proceedable. Further states that in accordance with section 62 of the Lunacy 

Act (No. IV of 1912) the alleged next friend of the plaintiff was required to apply before the 

learned District Judge for an inquiry with regard to the unsound mind and incapable of 

managing himself and his affairs but no such petition was moved nor the said procedure has 

been adopted, therefore, filing of suit showing the plaintiff as lunatic was not competent. 

  

5. I have heard learned counsel for the parties at full length and have gone through the 

record available on the file with their able assistance. 

  

6. I have noticed that it is mentioned in the judgment of the learned first appellate court that 

the attorney was deleted from the array of defendants as well as the vendees were also 

deleted and the suit remained only against the respondent in whose favour the part of the suit 

property was transferred on the basis of a decree passed in a pre-emption suit filed in the 

revenue court, therefore, it is visible from the proceedings and the record that the suit in 

hand has been filed only to frustrate the decree passed in favour of the respondent. When the 

case of the petitioner-plaintiff that he was lunatic at the time of alleged power of attorney in 

favour of his brother and on the basis of power of attorney the transfer of property through 

sale deed is invalid, when the said brother Bashir Ahmad and the vendees have been deleted 

from the array of defendants it means that the power of attorney as well as sale deed in 

favour of vendees i.e. Muhammad Yar etc. have been impliedly admitted and if not 

admitted, without impleading them no decree could have been passed by the learned trial 

court, therefore, findings recorded by the learned trial court against the respondent were not 

sustainable under the law and the learned first appellate court has rightly reversed the same. 

  

7. In the suit in hand, the basic attack of plaintiff was upon power of attorney by him in 

favour of his brother Muhammad Bashir and the sale of land by his attorney in favour of 

Muhammad Yar etc., when said Muhammad Bashir and vendees Muhammad Yar etc. have 

been deleted from the array of defendants, therefore, plaintiff cannot challenge the pre-

emption decree on that sale, therefore, the suit was not competent. 

  

8. So far as findings on Issue No.4 are concerned, the procedure required under the law to be 

adopted for declaration of a person to be of unsound mind or lunatic was provided under the 

Lunacy Act (as this Act was in force at that time) and an inquiry was required under section 
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62 of the same Act, which was to be conducted by the District Court but no such procedure 

has been adopted. Without adopting the procedure the suit filed by the next friend who is 

wife of the plaintiff showing him lunatic was not permissible, as there was special procedure 

provided under the special law and without adopting the said procedure the suit was not 

competent. 

  

9. In this view of the matter, findings recorded by the learned first appellate court are in 

accordance with law and no case for interference has been made out, therefore, this civil 

revision stands dismissed. 

 JJK/N-34/L        Revision dismissed. 

 

2015 C L C 696 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL RAZZAQ through L.Rs.----Petitioner 

Versus 

NISAR ALI through L.Rs. and others----Respondents 
  

Civil Revision No.841 of 1998, heard on 3rd June, 2013. 

 (a) Specific Relief Act (I of 1877)---  
----S. 42---Suit for declaration---Plaintiff filed suit seeking declaration to the effect that he 

was owner of the plot in question and deceased was a benamidar---Another suit was filed on 

behalf of legal heirs of the deceased and both were dismissed by the Trial Court but suit of 

legal heirs of the deceased was decreed and that of plaintiff was dismissed by the Appellate 

Court---Validity---Plaintiff accepted the decree granted by the first Appellate Court 

declaring the deceased original and complete owner of suit property---When said judgment 

and decree had been accepted by the plaintiff then he was debarred to challenge the decree 

against him passed in the appeal and without challenging the judgment and decree passed in 

favour of legal heirs of the deceased, the plaintiff could not challenge the concurrent 

findings---Pleadings of the plaintiff were self-destructive---Plaintiff had failed to prove his 

case---Revision was dismissed. 

 Muhammad Akhtar v. Mst. Manna and 3 others 2001 SCMR 1700; Muhammad Sajjad 

Hussain v. Muhammad Anwar Hussain 1991 SCMR 703; Malik Muhammad Zubair and 2 

others v. Malik Muhammad Anwar and 2 others PLD 2004 Lahore 515; Rafiq Rahim v. 

Mrs. Shahida and others 2002 YLR 4002; Court of Wards in Sindh and others v. Mian Bux 

PLD 1959 (W.P.) Kar. 121 and Abdul Majeed and others v. Amir Muhammad and others 

2005 SCMR 577 distinguished. 

  

(b) Benami transaction---  
----Ingredients---Ingredients to prove the 'benami' transaction were the possession, the 

source of payment of money, the possession of original document and the reason for 

'Benami'. 

 Syed Ijaz Qutab for Petitioner.  

Muhammad Qamar-uz-Zaman for Respondents Nos.1 to 7.  

Respondents Nos.8 to 10 Ex parte. 

Date of hearing: 3rd June, 2013. 
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 JUDGMENT 
AMIN-UD-DIN KHAN, J.--- Through this civil revision, the petitioner has challenged the 

judgment and decree dated 13-1-1998 passed by learned Additional District Judge, 

Sargodha, whereby the appeal filed by him was dismissed, and the judgment and decree 

dated 26-6-1993 passed by learned Civil Judge 1st Class, Sargodha, whereby the suit for 

declaration filed by the petitioner-plaintiff was dismissed. 

  

2. Briefly, the facts as leading to this civil revision are that Nawab Ali was recorded owner 

of plot No.815-D measuring 9-marlas 23-feet Satellite town, Sargodha. On his death his 

sons, daughter and widow got entered mutation of inheritance ignoring the father and 

mother of deceased, therefore his father Abdul Aziz filed a suit for declaration on 23-2-

1988. The second suit was filed by the petitioner-plaintiff on 1-3-1988. In the head note of 

plaint it has been mentioned that Nawab Ali was the real owner in possession of plot as well 

as construction thereupon. It was further alleged that he was a 'Benamidar' and plaintiff is 

the real owner. He also challenged the original deed of transfer bearing No.1179 dated 24-6-

1974 in favour of said Nawab Ali and mutation of inheritance No.15397 attested on 11-6-

1987 in favour of sons, daughter and widow of said deceased Nawab Ali. Both the suits 

were consolidated. After the closing of trial, vide consolidated judgment and decrees dated 

26-6-1993 both the suits were dismissed. Two appeals were preferred, one by the petitioner 

Abdul Razzaq and the other by Muhammad Mushtaq etc, legal heirs of Abdul Aziz. Learned 

appellate court vide judgment and decrees dated 13-1-1998 dismissed the appeal filed by 

Abdul Razzaq and accepted the appeal filed by Muhammad Mushtaq, declaring that the 

parents of deceased Nawab Ali were also entitled to inherit him. 

  

3. At the very outset, learned counsel representing the respondents argues that there were 

two appeals, one by petitioner Abdul Razzaq and the other by Muhammad Mushtaq son of 

Abdul Aziz, as Abdul Aziz father of deceased Nawab Ali filed the suit that he is also 

entitled to inherit Nawab Ali, and the appeal of Muhammad Mushtaq has been accepted 

through a consolidated judgment and a separate decree was drawn, as there was an 

independent appeal of Muhammad Mushtaq etc; that the petitioner has not challenged the 

decree granted in favour of Muhammad Mushtaq etc. nor any revision has been filed against 

that decree or that part of consolidated judgment has also not been challenged. 

  

4. Though learned counsel for the petitioner has responded this question as well as also 

argued the case on merits but I believe that it is necessary that this legal question be decided 

first. Learned counsel for the petitioner in response to the legal objection raised by learned 

counsel for the respondents states that though he has not challenged the other decree 

whereby Muhammad Mushtaq etc has been declared entitled to receive inheritance from 

Nawab Ali on the basis that parents of Nawab Ali were alive at the time of his death and 

after the death of Abdul Aziz, Muhammad Mushtaq etc are the sons of said Abdul Aziz, in 

this view when the petitioner accepts the decree granted by learned first appellate court in 

case of Abdul Aziz declaring Nawab Ali original and complete owner of suit property and 

declaring Abdul Aziz as father to inherit him and when this part of judgment and decree has 

been accepted by the petitioner, therefore he is debarred to challenge in this civil revision 

the decree against him passed in appeal. In this view of the matter, I am clear in my mind 

that the objection raised by learned counsel for the respondents is fatal for maintainability of 
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this civil revision, as the decree whereby Nawab Ali has been declared owner and his 

parents have been declared entitled to inherit him, therefore without challenging that 

judgment and decree the petitioner cannot challenge the concurrent findings whereby his 

suit and appeal has been dismissed. Even in this revision petition the case of petitioner at 

one side is that Nawab Ali was a `Benamidar' of suit property, in the same breath the 

petitioner pleaded that he be declared owner on the basis of adverse possession of suit 

property. Both these pleadings are self destructive, as in first plea his case is that the 

petitioner-plaintiff is the original owner of suit property and said Nawab Ali was only a 

`Benamidar', whereas in the second plea he claims adverse possession. For claiming adverse 

possession the ownership of opposite party is admitted and hostile and without permission of 

owner possession is claimed. In this view of the matter, when destructive pleas were raised 

by the petitioner-plaintiff, same cannot go side by side. Even otherwise, for proving 

`Benami' transaction there are ingredients to be proved i.e. the possession, the source of 

payment of money, the possession of original document and the reason for `Benami' 

transaction. As there are concurrent findings of facts in the matter recorded by two courts 

below wherein it has been found that the petitioner-plaintiff failed to prove his case, 

therefore the case law "2001 SCMR 1700 (Muhammad Akhtar v. Mst. Manna and 3 others), 

1991 SCMR 703 (Muhammad Sajjad Hussain v. Muhammad Anwar Hussain), PLD 2004 

Lahore 515 (Malik Muhammad Zubair and 2 others v. Malik Muhammad Anwar and 2 

others), 2002 YLR 4002 (Rafiq Rahim v. Mrs. Shahida and others PLD 1959 (W.P.) Karachi 

121 (Court of Wards in Sindh and others v. Mian Bux) and 2005 SCMR 577 (Abdul Majeed 

and others v. Amir Muhammad and others)" referred to by learned counsel for the petitioner 

are not helpful. In this view of the matter, I see no force in this civil revision. It is hereby 

dismissed with costs throughout. 

 AG/A-91/L        Revision dismissed. 

 

2015 C L C 1196 

[Lahore] 

Before Amin-ud-Din Khan, J 

ASHIQ HUSSAIN and others----Petitioners 

versus 

PROVINCE OF PUNJAB through Collector, District Bhakkar and 38 others----

Respondents 
 

Civil Revision No.21 of 2004, heard on 28th May, 2013. 

 (a) Land Reforms Act (II of 1977)---  
----S. 3---Civil Procedure Code (V of 1908), S.9---Specific Relief Act (I of 1877), S.42---

Suit for declaration---Decree declaring plaintiff's title in joint holding on basis of right of 

inheritance to extent of 400 kanals and that of defendant to extent of 200 kanals---

Implementation of such decree in revenue record by Revenue staff against specific khasra 

number instead of shares in joint holding---Resumption of plaintiff's land by Land 

Commission due to finding mention same in Declaration Form filed by defendant under 

Land Reforms Act, 1977---Validity---Plaintiff's joint ownership in suit land existed prior to 

passing of such declaratory decree on 25-7-1974 i.e. long before promulgation of Land 

Reforms Act, 1977---Such decree had declared shares in joint property, but revenue 

authorities had malafidely sanctioned mutation against its spirit---Land Commission had no 
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jurisdiction to scrutinize or ignore such decree having declared plaintiff's right of joint 

ownership in suit land---Civil Court would have no jurisdiction, if order made by Land 

Commission was under Land Reforms Act, 1977, but otherwise---Impugned order passed by 

Land Commission was without jurisdiction, thus, Civil Court had jurisdiction to entertain 

suit thereagainst---Suit was decreed in circumstances. 

 YARA and 9 others v. Member, Federal Land Commission and 10 others 2003 SCMR 948; 

Haji Ali Bux Khan and 3 others v. The Chief Land Commissioner, West Pakistan, Lahore 

and 2 others 1974 SCMR 98; Muhammad Yousaf through his L.Rs and others v. Noor Din 

and others 1993 MLD 763 and Administrator, Thal Development through EACO Bhakkar 

and others v. Ali Muhammad 2012 SCMR 730 ref. 

  

(b) Civil Procedure Code (V of 1908)---  
----S. 9---Suit challenging validity of an order passed by an authority---Jurisdiction of Civil 

Court to entertain such suit---Scope stated. 

 For determining the jurisdiction of civil court, which otherwise have a plenary jurisdiction 

under section 9 of the C.P.C., the basic test is whether the action taken or order passed by 

the authorities in which the provision of bar of jurisdiction is available. If the order has been 

passed with the jurisdiction under the statute, then certainly the civil court has no 

jurisdiction to entertain a suit against the order which has been with jurisdiction, and if the 

order is beyond jurisdiction or scope of the authority vested by the statute, then certainly the 

civil court has jurisdiction to entertain a suit against such-like order. 

  

(c) Specific Relief Act (I of 1877)---  
----S. 42---Civil Procedure Code (V of 1908), O.XXI, Rr.10 & 11---Declaratory decree---

Not executable, but implementable in record, if necessary---Principles. 

 A declaratory decree declares a pre-existing right, it does not create or confer a new right, 

therefore, a declaratory decree is not executable, but is implementable in the record, if 

necessary. 

 Amir Muhammad Joya Malik for Petitioners.  

Malik Noor Muhammad Awan for Respondents Nos.2 to 9.  

Rai Ashfaq Ahmad Kharal, A.A.-G.  

Date of hearing: 28th May, 2013. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.--- Through this civil revision petitioners have challenged the 

judgment and decree dated 11-9-2003 passed by learned Additional District Judge, Bhakkar 

whereby appeal filed by the petitioners was dismissed and the judgment and decree dated 6-

12-2000 passed by learned Civil Judge 1st Class, Bhakkar whereby suit filed by the 

plaintiffs-petitioners was dismissed. 

  

2. According to brief facts of the case plaintiffs-petitioners on 19-5-1985 filed a suit for 

declaration that they are owner in possession of suit property and challenged the order dated 

16-9-1980 passed by the Deputy Land Commissioner whereby land was resumed. Case of 

the plaintiffs-petitioners as pleaded in their plaint is that originally defendant No. 2 was 

owner of the suit property and suit was filed against him by the plaintiffs on the basis of 

some right relating to the inheritance. According to the decree granted by the civil court on 
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25-7-1974 the plaintiffs were declared owner to the extent of 400 kanals and defendant No. 

2 and others to the extent of 200 kanals. The revenue department afterwards for 

implementation of the decree in the revenue record passed Mutation No.3378 on 19-5-1977. 

As per plaintiffs the revenue authorities dishonestly passed the mutation for specific Khasra 

numbers though the decree was passed with regard to the shares in the joint property. It is 

further pleaded that defendant No.2 was a declarant and filed his declaration form and 

illegally mentioned the property owned by the plaintiffs in his declaration form. It is pleaded 

that at the most defendant No.1 was entitled to count the suit property for the purposes of 

determination of holding of declarant in the holding, but was not entitled to resume the 

property owned by the plaintiffs and states that through the order dated 16-9-1980 

respondent No.1 has illegally resumed the land, hence, the suit was filed. 

  

3. Defendant No. 2 filed a consenting written statement. Defendant No.1 filed contesting 

written statement whereby the jurisdiction of the civil court was also challenged. Defendant 

Nos.3 to 25 who claim to be the allottees of the suit land also filed written statement and 

contested the suit. Learned trial court framed the issues and invited the parties to produce 

their respective evidence. Both the parties produced their oral as well as documentary 

evidence. After closure of the trial, learned trial court vide judgment and decree dated 6-12-

2000 dismissed the suit. Appeal was preferred, which also met the same fate. Hence, this 

civil revision. 

  

4. Judgment and decree on the basis of which suit was filed, have been produced as Exh.P.1 

and Exh.P.2. To the extent of 400 kanals suit has been decreed in favour of Jana etc. against 

Ladhu etc. vide judgment and decree dated 25-7-1974. 

 5. Learned counsel for the petitioners argues that the Land Reform Authorities were bound 

under the law to consider the decree, they cannot ignore the same, therefore, the order 

passed by the Deputy Land Commissioner resuming the land decreed in favour of the 

petitioners was mala fide. Further that the decree was passed on 25-7-1974 long before the 

application of Land Reforms Act, 1977, which came into force on 9th of January, 1977 and 

further that decree was granted from a share of the joint holding whereas revenue authorities 

dishonestly attested the mutation No.3378 with regard to specific Khasra numbers. States 

that though the mutation was attested on 19-5-1977 but it was based upon a decree which 

was dated 25-7-1974. With regard to valid transaction of the land through the decree relies 

upon "YARA and 9 others v. Member, Federal Land Commission and 10 others" (2003 

SCMR 948) and to argue that Land Reforms Authorities were bound to recognize the civil 

court's decree relies on "Haji Ali Bux Khan and 3 others v. The Chief Land Commissioner, 

West Pakistan, Lahore and 2 others" (1974 SCMR 98) and with regard to answer the 

question of limitation relies on "Muhammad Yousaf through his L.Rs. and others v. Noor 

Din and others" (1993 MLD 763). 

  

6. On the other hand, learned counsel for the respondents argues that civil court was having 

no jurisdiction to entertain and try the suit. Further that the remedy of appeal was available 

on the land reforms side, therefore, the suit was not competent. Relies upon "Administrator, 

Thal Development through EACO Bhakkar and others v. Ali Muhammad" (2012 SCMR 

730). 
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7. I have considered the contentions raised by learned counsel for the parties and have gone 

through the record with their able assistance as well as the law cited by them. 

  

8. First of all I take the objection of jurisdiction of civil court under section 28 of the Land 

Reforms Act, 1977, as it is clear that the order made or anything done or any action taken 

under the Act shall not be called in question in any court. For determining the jurisdiction of 

civil court which otherwise have a plenary jurisdiction under section 9 of the C.P.C. The 

basic test is whether the action taken or order passed by the authorities is within the 

jurisdiction conferred upon them in the statute in which the provision of bar of jurisdiction is 

available. If the order has been passed with the jurisdiction having under the Statute then 

certainly the civil court has no jurisdiction to entertain a suit against the order which has 

been passed with jurisdiction and if the order is beyond jurisdiction or scope of the authority 

vested by the statute then certainly the civil court has jurisdiction to entertain a suit against 

such like order. In this case the basic question for determination is whether the order passed 

by the Deputy Land Commissioner dated 16-9-1980 was within his jurisdiction, when there 

is a decree for declaration of title of the ownership of the suit property in favour of the 

plaintiffs. It is settled principle of law that a declaratory decree declares a pre-existing right, 

it does not create or confer a new right, therefore, a declaratory decree is not executable but, 

is implementable in the record, if necessary. In this case when a court of competent 

jurisdiction has granted a decree in favour of the plaintiffs with regard to the suit property on 

25-7-1974, the ownership of the plaintiff pre-existing to the filing of that suit was declared 

by the civil court on 25-7-1974, meaning thereby that the civil court has recognized their 

right and ownership in the property prior to 25-7-1974. Even in the suit in hand as pleaded 

by the plaintiffs, there was some dispute of matter of inheritance between the parties. The 

rights of the plaintiffs are not subject to the implementation of the decree in the revenue 

record. Since the time of grant of decree in their favour their rights of ownership in the suit 

property have been declared and the land reforms authorities have absolutely no jurisdiction 

to ignore the decree granted by a civil court. As the crucial date for determination of 

individual holding according to section 3 of the Land Reforms Act, 1977 was the date of 

implementation of the Act, ibid. As I have already observed above that the decree in 

question was granted in favour of the plaintiffs long before coming into force of the Land 

Reforms Act, 1977. In this regard the judgment cited by the learned counsel for the 

petitioners i.e. "Haji Ali Bux Khan and 3 others v. The Chief Land Commissioner, West 

Pakistan, Lahore and 2 others" (1974 SCMR 98) is helpful to the plaintiffs and so far as the 

matter of limitation is concerned, as in this case the cause of action accrued to the plaintiffs 

when they felt themselves aggrieved by the action of the respondents and in this regard light 

can be taken from "Muhammad Yousaf through his L.Rs. and others v. Noor Din and 

others" (1993 MLD 763). 

  

9. So far as passing of mutation on the basis of decree of civil court is concerned, I have 

noticed that in the decree the share of the joint property has been declared in favour of the 

plaintiffs by the decree dated 25-7-1974 whereas the revenue authorities when passed the 

mutation specific khasra numbers have been mentioned therein, which were against the 

spirit of the decree. It seems that the specific numbers have intentionally been mentioned in 

order to injure the rights of the plaintiffs, therefore, the mutation to that extent was against 

the decree. 
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10. So far as objection raised by the learned counsel for the respondents is concerned that 

the remedy of appeal was available under the Land Reforms Act and by non-availing the 

appellate remedy the suit was not competent and in this regard reliance has been placed on 

"Administrator, Thal Development through EACO Bhakkar and others v. Ali Muhammad" 

(2012 SCMR 730). I have carefully gone through the said judgment of august Supreme 

Court of Pakistan, I bow before the Hon'ble Supreme Court of Pakistan but I humbly see 

that the same is not applicable to the facts of this case as in the cited judgment the matter of 

jurisdiction with regard to the resumption of state land by the Colony Officer due to non-

fulfilment of the required pre-condition by the plaintiffs was in issue as in the cited case it is 

the Colony Department which has to determine whether the party has fulfilled the conditions 

or not by considering their own record. Whereas in the case in hand the matter of value of 

the decree of the civil court is concerned as the Deputy Land Commissioner has ignored the 

decree. The question determinable was whether Deputy Land Commissioner has the 

jurisdiction to ignore the decree granted by the civil court, therefore, I believe that in case in 

hand filing of appeal etc. under the Land Reforms Act before higher forum would have been 

a futile exercise, therefore, best forum in this case was the civil court to determine whether 

the decree granted by a civil court can be ignored by the Land Reforms Authorities or not. 

  

11. The upshot of the above discussion is that when a declaratory decree has declared a pre-

existing right in favour of the plaintiffs long before coming in force of the Land Reforms 

Act, 1977, therefore, the Deputy Land Commissioner was having no authority to scrutinize 

or to ignore decree of the civil court, therefore, when the order passed by the Deputy Land 

Commissioner was absolutely without jurisdiction, therefore, the civil court was having 

jurisdiction to entertain and try the suit. 

  

12. In this view of the matter, by ignoring the legal principles both the courts below fell in 

error while dismissing the suit and the appeal filed by the plaintiffs-petitioners. Resultantly, 

I allow this civil revision, set aside the judgments and decrees passed by both the courts 

below and decree the suit filed by the plaintiffs-petitioners. 

  

SAK/A-102/L        Revision accepted. 

 

2015 C L C 1428 

[Lahore] 

Before Amin-ud-Din Khan, J 

Doctor IMRAN MANZOOR and another----Applicants 

versus 

Mst. NIGHAT BAHAR KHANUM and 10 others----Respondents 
  

Civil Miscellaneous Nos.344 and 390 of 2005 in Civil Revision No.120 of 1992, heard on 

1st April, 2015. 

 (a) Civil Procedure Code (V of 1908)--- 
----S. 12(2)---Application for setting aside judgment/decree on the grounds of fraud and 

misrepresentation under S.12(2), C.P.C.---Scope---Person whose rights were involved in the 
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lis could file an application under S.12(2) of C.P.C., if judgment and decree had been 

procured by practising fraud, misrepresentation or was result of want of jurisdiction. 

 Ch. Jalal Din v. Mst. Asghari Begum and others 1984 SCMR 586 rel. 

 (b) Civil Procedure Code (V of 1908)---  
----S. 115---Revision---Scope---When proceedings of original suit were not before 

revisional court and only a remand order passed by first appellate court was before 

revisional court, such court had no jurisdiction to restore the decree passed by Trial Court 

and to affirm the same by its own judgment. 

 (c) Civil Procedure Code (V of 1908)---  
----S. 12(2)---Application for setting aside judgment/decree on the grounds of fraud and 

misrepresentation under S.12(2), C.P.C.---Scope---If any order/judgment or decree had been 

procured without impleading parties whose rights were involved, such decree could not 

remain in field if it had injured the right of any person who was not a party to that 

proceedings. 

 Muhammad Bashir and another v. Province of Punjab through Collector of District Gujrat 

and others 2003 SCMR 83 ref.  

Ch. Muhammad Hussain Jahania and Ch. Muhammad Riaz Jahania for Applicants.  

Ch. Abdul Sattar Goraya for Respondents Nos.1 to 7.  

Mirza Saleem Baig, Addl. A.-G. Punjab for Respondents Nos.8 to 10.  

Respondent No.11: Ex parte.  

Date of hearing: 1st April, 2015. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.--- C.M. No.344 of 2005 is an application under section 12(2) 

of the C.P.C. filed by Dr. Imran Manzoor and Ahmad Adnan against the judgment dated 25-

8-1994 passed by this Court in Civil Revision No.120 of 1992. The judgment dated 1-3-

1987 passed by the learned Senior Civil Judge, Layyah and the judgment dated 19-9-1970 

passed by the learned Civil Judge, Layyah have also been challenged in this application. 

  

2. C.M. No.390 of 2005 is an application under section 5 of the Limitation Act for 

condonation of delay. The case of applicants that when they came to know about the 

impugned judgment passed by this Court, they have forthwith filed the application before 

this Court. Learned counsel states that even otherwise the order has been procured by 

practising fraud and misrepresentation. Argues that not only the rights of applicants are 

involved in the lis, the rights of province of Punjab/Public are involved and huge public 

exchequer is involved. In this context, light can be taken from the judgment of august 

Supreme Court of Pakistan reported as "2003 SCMR 83 (Muhammad Bashir and another v. 

Province of Punjab through Collector of District Gujrat and others)" wherein the delay of 26 

years was condoned by the apex Court when the valuable rights of government were 

involved. Therefore, in the light of this judgment of august Supreme Court the delay if any 

is condoned. 

  

3. The applicants have asserted their rights in ground No.IX of application under section 

12(2) of the C.P.C., which is reproduced as under for reference:--- 
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"That the land for which plaintiff Bahar Khanum has obtained the decree dated 1-3-1987 

and the order of this Hon'ble Court dated 25-8-1994 and is mentioned in the plaint dated 22-

12-1982 has been allotted to various persons in the form of plots by the Housing Department 

and petitioner is also owning one plot measuring 1 Acre, 12 marlas, 8 sirsahies in open land 

of Block No.4 (149/7/8) thus, plaintiff Bahar Khanum has obtained decree and order by this 

Court in her favour without impleading the applicants as a party. The order of Director 

General, Housing and Physical Planning Department dated 26-12-1981 by which the plot 

measuring 8 kanals, 4 marlas was transferred to the applicant No.1 in Block No.4 Layyah 

and the which falls in rectangle No.168/149 Khasra No.7, 8 Block No.4 site plan Annex Q/1 

and took the possession of the plot vide receipt dated 18-8-82 Annex Q/2. Since then the 

petitioner No.1 has built a bungalow on the plot and is residing therein. Now the petitioner 

No.1 has transferred the same in the names of petitioners Nos.2 and 3, his sons. Lease 

agreement dated 22-5-82 annex Q/3, has also been executed between the petitioner No.1 and 

TDA, thereafter the petitioner has been granted proprietary rights on 18-6-87 vide sale deed 

annex Q/4 and mutation No.1221 dated 26-4-94 annex Q/5 has also been sanctioned in 

favour of the petitioner No.1." 

  

First I take the instant petition to the extent of challenging the judgment and decree dated 

19-9-1970 passed in a suit filed by Mst. Bahar Khanum and Abdul Wahab against Abdul 

Rasheed etc., which was filed on 18-9-1970 and on consenting written statement filed by the 

general attorney of the defendants, same was decreed on 19-9-1970. No record has been 

produced by the applicants to show that the said decree was ever challenged before any 

forum. Though the learned counsel for the applicants has stated that in the connected Civil 

Revision No.1046 of 2011 titled "Abdul Wahab v. Province of Punjab etc." in para.4 line 

No.8 it has been mentioned that the judgment of lower appellate Court was set aside by this 

Court through Civil Revision No.120 of 1992. It seems that in the connected civil revision 

the facts have wrongly been noted. No record shows that the judgment and decree passed in 

a declaratory suit on 19-9-1970 was ever challenged before any forum. In this eventuality, 

this application under section 12(2) of the C.P.C. to challenge the judgment and decree dated 

19-9-1970 is not competent before this Court. But the respondents Nos.1 to 7 base their 

claim upon that judgment and decree, therefore, scrutiny of said judgment and decree for 

determination of rights of the parties is necessary. 

  

4. So far as challenging the judgment and decree dated 1-3-1987 passed by the Senior Civil 

Judge, Layyah and the judgment and decree dated 25-8-1994 passed by this Court in Civil 

Revision No.120 of 1992 is concerned, I intend to dilate upon these judgments. There is no 

denial on the part of respondents of this application filed under section 12(2) of the C.P.C., 

with regard to the rights claimed by the applicants prior to the filing of suit. 

  

5. So far as locus standi to file application under section 12(2) of the C.P.C. is concerned, 

the applicants have stated that when their rights are involved in the proceedings and without 

impleading them as party the adjudication was bad in law. Light can be taken from the 

judgment of august Supreme Court of Pakistan reported as "1984 SCMR 586 (Ch. Jalal Din 

v. Mst. Asghari Begum and others)" wherein the apex Court has held that a person whose 

rights are involved in the lis can file an application under section 12(2) of the C.P.C. if the 

judgment and decree have been procured by practising fraud, misrepresentation or is result 
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of want of jurisdiction, therefore, to the extent of locus standi filing of the application the 

applicants have undeniably made out a case that they have locus standi to file the 

application. 

  

6. Now I come to the facts of case. Mst Bahar Khanum filed a suit for permanent injunction 

against respondents Nos.8 to 11 stating that respondent No.11 who was defendant No.4 

wants to interfere in the ownership and possession of plaintiff with the connivance of 

defendants Nos.1 and 2. The claim of plaintiff/revision petitioner was on the basis of a 

decree passed by the civil Court dated 19-9-1970. Learned counsel for the applicants stated 

that it was actually a collusive suit (subject-matter of this C.M.) intentionally filed without 

impleading the proper parties. The suit was dismissed by the trial Court on 20-1-1983 on the 

ground that it is premature. This order was set aside and the matter was remanded by the 

learned District Judge vide order dated 12-5-1983. On 1-9-1983 a joint written statement 

was filed raising the objection of maintainability of the suit but on facts the claim of plaintiff 

was accepted. Thereafter an application under section 151 of the C.P.C. was moved by the 

defendants' department on the ground that on behalf of Province of Punjab special 

government pleader was having no authority to appear, therefore, his appearance and filing 

of written statement was having no adverse effect under the law and defendant No.1 

Province of Punjab prayed for permission to file a fresh written statement. The issues were 

framed and plaintiff's evidence was to some extent recorded but without recording the 

evidence of defendants while dismissing the application filed under section 151 of the 

C.P.C. suit was decreed vide judgment and decree dated 1-3-1987. The Province of Punjab 

as well as the Director Housing and Physical Planning preferred an appeal, which was 

accepted by the learned District Judge, Layyah vide remand order dated 9-3-1989, whereby 

the judgment and decree were set aside and the defendants/appellants were allowed to 

amend the written statement, their application under section 151 of the C.P.C. was accepted. 

The said remand order dated 9-3-1989 was challenged before this Court by filing FAO 

No.32 of 1989, which was subsequently converted into Civil Revision No.120 of 1992, 

which has been accepted vide judgment dated 25-8-1994, not only the remand order was set 

aside but the decree passed by the learned trial Court dated 1-3-1987 was restored. Though 

the defendants challenged the same before the august Supreme Court through CPLA 

No.132-L of 1995. The same was dismissed vide order dated 15-8-1995 passed by the 

august Supreme Court. Thereafter a review petition No.76-L of 1995 was filed, that too was 

dismissed on 26-11-1995. The forum of filing of application under section 12(2) of the 

C.P.C. has not been disputed by the respondents. 

  

7. Now the questions of limitation as well as legality of judgment passed by this Court and 

the factor of misrepresentation and fraud are in issue before this Court. The order of remand 

passed by the learned District Judge, Layyah was in issue before this Court. Even through 

filing of an appeal against the order which was subsequently converted into civil revision, 

the main suit was not before the Court, rather the remand order was before this Court. The 

question is that whether this Court was competent to uphold the decree passed by learned 

trial Court while setting aside the remand order. The answer is certainly in negative. When a 

lis i.e. the proceedings of original suit were not before the revisional Court and only a 

remand order passed by the learned first appellate Court was before this court, this Court 

was having no jurisdiction to restore the decree passed by the learned trial Court and to 
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affirm the same by its own judgment. Furthermore, when the rights of applicants were 

involved in the lis and without impleading them by the plaintiff/revision petitioner procuring 

any order/judgment or decree that cannot remain in the field if it injures the right of any 

person who is not a party to that proceedings if he challenges the same through an 

application under section 12(2) of the C.P.C. This Court while dealing with the revision 

petition was having the powers to set aside the remand order challenged before it or to 

dismiss the revision by upholding the said order but this Court was having no jurisdiction to 

uphold the decree passed by the learned trial Court by setting aside the remand order. It 

prejudiced even the rights of parties to the suit because their right of hearing on merits at the 

stage of appeal was attached. 

  

8. For what has been discussed above, C. M. No.344 of 2005 is allowed and the judgment 

passed by this Court dated 25-8-1994 being not sustainable under the law is set aside while 

exercising jurisdiction under section 12(2) of the C.P.C. on the ground mentioned supra. The 

civil revision No.120 of 1992 titled "Mst. Bahar Khanum through L.Rs. v. Province of 

Punjab, etc." is restored to its original number. The revision petitioner to implead the 

applicants as respondents in the revision petition before next date of hearing and office to fix 

the revision petition for hearing on 21-4-2015. 

  

RR/I-21/L         Application allowed. 

 

2015 C L D 40 

[Lahore] 

Before Amin-ud-Din Khan and M. Sohail Iqbal Bhatti, JJ 

Haji ZAHID SAEED---Appellants 

Versus 

Messrs ASIF BROTHERS and others---Respondents 
  

F.A.O. No. 47 of 2010, heard on 23rd October, 2014. 

 (a) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----S. 19---Civil Procedure Code (V of 1908), O. XXI, Rr. 66, 90,67, 68 & 89---Execution of 

decree---Sale/auction of property---Non-mentioning of "reserve price"---Issuing of 

proclamation---Setting aside of auction/sale on ground of material irregularity and fraud---

Non-compliance of provisions of mandatory O. XXI, Rr. 66, 67 & 68 of C.P.C.---Effect---

Scrutiny of process of auction by the Executing Court; inherent jurisdiction of---Process of 

sale of properties in execution proceedings was assailed by judgment-debtor on grounds of 

collusion between auction purchaser and court auctioneers as well as material and 

procedural irregularities---Held, that properties were situated at place "J" whereas 

publication of public notice under O. XXI, C.P.C. was made in newspapers at place "F"; and 

there was no mention of reserve price in pro forma allegedly submitted for schedule of 

auction---Order sheet did not show that the said schedule of auction had been incorporated 

in the order of the Executing Court---Although reserve price was mentioned in the 

publication, the same was done so without any authority and without fixation of the same by 

the Executing Court and mentioning of reserve price in the publication had no value as the 

same had not been mentioned in pro forma (schedule of auction)---High Court observed that 

even where the sale was conducted by the Court; a reserve price was essential and absence 
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thereof may be fatal and it stood established that no reserve price was fixed by the Executing 

Court in the present case and proclamation issued under O.XXI, R. 66, C.P.C. did not 

comply with the requirement of the law---Executing Court, in the present case was not only 

having jurisdiction under O.XXI, R. 89, C.P.C.; but also under S.19 of the Financial 

Institutions (Recovery of Finances) Ordinance, 2001 as well as an inherent jurisdiction to 

scrutinize the process of sale of properties through auction and to unearth fraud and save any 

party against whom fraud had been committed---No place of auction had been mentioned 

and proceedings were conducted by the Executing Court and the court auctioneers in a 

manner that necessitated the consideration of the element of fraud in said proceedings---

High Court further observed that when any fraud was visible in auction proceedings, the 

Executing Court had suo motu powers in relation to the same---Auction proceedings, in 

circumstances, were not transparent from the first day, and illegalities were committed by 

the Executing Court as well as court auctioneers---Sale confirmed in favour of the auction-

purchaser, was set aside--- Appeal was allowed, in circumstances. 

 Messrs Asif Brothers, Jhang Saddar through Sole Proprietor and another v. Muslim 

Commercial Bank Limited through Manager and 3 others 2005 CLD 236; Brig. (Retd.) 

Mazhar-ul-Haq and another v. Messrs Muslim Commercial Bank Limited, Islamabad and 

another PLD 1993 Lah. 706; National Bank of Pakistan and 117 others v. SAF Textile Mills 

Limited and others PLD 2014 SC 283; Rana Muhammad Naseeb Khan v. Zarai Tarakiyati 

Bank of Pakistan and 2 others 2007 CLD 466; Messrs National Electric Company of 

Pakistan v. Allied Bank of Pakistan Limited and 2 others 1996 CLC 192 and Messrs Lanvin 

Traders, Karachi v. Presiding Officer, Banking Court No. 2, Karachi and others 2013 SCMR 

1419 rel. 

 (b) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)--- 
----S. 19(4)---Civil Procedure Code (V of 1908) O. XXI, Rr. 90 & 66,6, 68---Limitation Act 

(IX of 1908), Arts. 181 & 166---Execution of decree---Auction/sale of property---Fraud---

Application to set aside auction on ground of fraud and irregularity---Limitation---When 

sale/auction appeared to be outcome of collusion between court auctioneers, and auction-

purchaser and mandatory provisions of O.XXI, Rr. 66, 67 & 68, C.P.C. and S.19(4) of the 

Financial Institutions (Recovery of Finances) Ordinance, 2001 were not complied with; in 

such circumstances Art.181 of the schedule to the Limitation Act, 1908 was attracted instead 

of Art.166 of the same---When sale in execution was inoperative and void; an application by 

the judgment-debtor to have such sale declared void and for appropriate relief, was governed 

by Art.181 and not Art. 161 of the Schedule to the Limitation Act, 1908. 

 National Bank of Pakistan and 117 others v. SAF Textile Mills Limited and others PLD 

2014 SC 283; Mst. Manzoor Jahan Begum and others v. Haji Hussain Bakhsh PLD 1966 SC 

375; Muhammad Attique v. Jami Limited and others PLD 2010 SC 993; Messrs National 

Electric Company of Pakistan v. Allied Bank of Pakistan Limited and 2 others 1996 CLC 

192; Mst. Zainab Bibi v. Allied Bank of Pakistan Limited and others 2003 YLR 3274 and 

Rana Muhammad Naseeb Khan v. Zarai Tarakiyati Bank of Pakistan and 2 others 2007 CLD 

466 rel. 

 (c) Civil Procedure Code (V of 1908)--- 
----O. XXI, Rr. 90 & 89---Application of judgment-debtor under O.XXI, R. 90, C.P.C. in 

relation to objections on auction of property, was withdrawn---Contention of the auction-

purchasers was that since said application was withdrawn, the judgment-debtor on appeal 

had no right to challenge the auction on grounds of defects in procedure adopted by 
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Executing Court---Held, that when the High Court was of the view that auction proceedings 

conducted by an Executing Court as well as the court auctioneers were not in accordance 

with the provisions of the law; and could be said to be fraudulent; the court could not shut its 

eyes on basis of technicalities and could look into to the matter and the same powers were 

also available to the Executing Court. 

 Naveed Shahryar Sheikh, Miss Fatima Malik, Miss Humaira Bashir Chaudhary and Bashir 

Ahmad Mirza for Appellant.  

Tahir Mehmood Khokhar for Respondents Nos.1 and 2.  

Ch. Mushtaq Ahmad Khan for Respondent Bank.  

Date of hearing: 23rd October, 2014. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this single judgment we intend to decide instant 

F.A.O. as well as F.A.O. No. 102 of 2010 (Messrs Asif Brothers and another v. MCB 

Limited and others) as both the appeals contain common question of law and facts. 

  

2. In execution of a decree dated 18-12-2000 for Rs.2,99,434.07 with cost and mark up @ 

64 paisa per thousand per day from the date of filing of the suit i.e. 9-6-2000, till its payment 

respondent No.3/MCB decree-holder filed an executions petition on 28-5-2001 for recovery 

of Rs.3,86,007.07. Record shows that along with execution petition a Fard Talika having 

detail of two properties of Judgment Debtor was filed (hereinafter to be referred as property 

No.1 and property No. 2) and order shows that notice under Order XXI, Rule 66 of the 

C.P.C. was ordered to be issued for 28-6-2001. On the next date of hearing order shows that 

no one appeared on behalf of the respondent, therefore, the case was adjourned for 

submission of conditions of auction. Then it was adjourned for 10-7-2001 and thereafter for 

17-10-2001. On 17-10-2001 the learned Executing Court appointed Rana Muhammad 

Zulfiqar, Advocate Faisalabad and Ch. Abdul Majeed, Advocate, Faisalabad as Court 

Auctioneer. Order dated 24-4-2002 shows that report of auction allegedly conducted on 30-

3-2002 was submitted. Auction report shows that auction of Property No.1 was conducted at 

11-00 a.m. whereas auction of Property No. 2 was conducted at 1-00 p.m. on 30-3-2002 and 

Property No. 1 was auctioned for amount of Rs.4,80,000 in favour of the present appellant 

Zahid Saeed and Property No., 2 was auctioned for an amount of Rs.3,10,000 in favour of 

Muhammad Altaf. As per appellant, said Muhammad Altaf subsequently surrendered his 

right with regard to property No. 2 in favour of the appellant. The objection petition filed 

under Order XXI, Rule 90 read with section 151 of C.P.C. with regard to Property No. 1 was 

dismissed on 16-4-2003 and on the same date the auction of the said property was confirmed 

and, auction of Property No.2 was confirmed on 20-11-2003 and, as per, counsel for the 

appellant sale certificate was issued. On 22-5-2002 an application was moved by the 

Judgment Debtor with a prayer to receive the Demand Draft equivalent to the claimed 

amount in the execution i.e. Rs.3,86,007 and for setting aside the auction proceedings. 

Against the order dated 16-4-2003 of dismissal of objection petition, F.A.O. No. 115 of 

2003 titled, "Asif Brothers v. MCB" was filed by the Judgment Debtor/Objector, which was 

accepted vide order dated 10-11-2004 and matter was remanded to the learned executing 

court observing that application dated 22-5-2002 has not been decided and directed that both 

the applications be decided afresh in accordance with law. The remand order was challenged 

through C.P.L.A. No. 3279-L of 2004; leave was refused on 6-2-2006. After remand the 
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learned Judge Banking Court on 11-10-2005 set aside both the sales and the purchasers filed 

F.A.O. No.263 of 2005 whereas the decree holder bank filed F.A.O. No. 279 of 2005. Both 

the appeals were accepted vide order dated 4-5-2009 and once again the matter was 

remanded to the learned trial Court with some observations. After that vide impugned order 

dated 14-1-2010 the learned Judge Banking Court has decided the objections as well as the 

application filed by the judgment debtor on 22-5-2002, presuming it under Order XXI, Rule 

89, C.P.C., and held that petitioner has already deposited the amount along with 5% of the 

purchase money in Court to the extent of property No. 1, therefore, set aside the auction of 

property No. 1 where against F.A.O. No. 47 of 2010 has been filed by the auction purchaser. 

Learned executing court observed that to the extent of Property No. 2 the Judgment Debtor 

had already withdrew his objections, therefore, judgment debtor has filed F.A.O. No. 102 of 

2010 to challenge the order of executing court with regard to property No. 2. 

  

3. We have heard learned counsel for the parties at length and gone through the record as 

well as case-law referred by the learned counsel for the parties. 

  

4. As there is a chequered and lengthy history of this case, at least twice the appeals were 

filed before this Court and the matter was remanded to the learned trial Court, the matter 

went up to August Supreme Court of Pakistan, therefore, we want to thoroughly examine the 

record and take benefit from the findings earlier recorded by this Court. 

  

5. We have noticed, the first order for submission of conditions of auction was passed on 28-

5-2001, the order also shows issuance of notice under Order XXI, Rule 66 of the C.P.C. 

First we take this point as it remained in issue that whether actually a notice under Order 

XXI, Rule 66 of the C.P.C. was issued or there is only an order of issuance of the said 

notice. This matter was disputed between the parties, therefore, on the application of Zahid 

Saeed/Auction Purchaser a separate inquiry was conducted by the learned executing court 

which was concluded vide order dated 27-4-2005 finding that the application has been filed 

after the decision of the F.A.O. No. 115 of 2003 on 10-11-2004 dishonestly, as the Division 

Bench of the High Court has referred in the judgment after perusal of record about the notice 

the learned executing court quoted the paragraph from the judgment of the High Court that 

"neither there is any copy of the notice on the record nor there was any postal receipt on the 

record". We have noticed that this sentence has been taken from paragraph No.7 of the said 

judgment. Certainly, complete record was before the Court when F.A.O. No. 115 of 2003 

was decided and the Hon'ble great Judges of this Court decided that F.A.O. by holding that 

notice under Order XXI, Rule 66 of the C.P.C. was not actually issued, the same fact has 

been confirmed by the learned executing court vide its order dated 27-4-2005. We have also 

gone through the record at Page 47 there is a photocopy of the printed pro forma semi filled 

by blue ink without having date, signature and seal of the court. We have the privilege to 

quote here the observations of the Division Bench of this Court in its judgment referred 

supra while deciding F.A.O. No. 115 of 2003 decided on 10-11-2004, which is reported as 

2005 CLD 236 "Messrs Asif Brothers Jhang Saddar through Sole Proprietor and another v. 

Muslim Commercial Bank Limited through Manager and 3 others". For ready reference Para 

7 is reproduced as under:-- 
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"As far as the objection petition under rule 90, filed by the appellants is concerned, we have 

carefully examined the record. Vide order dated 28-5-2001, a notice was directed to the 

appellants under rule 66 of the Order XXI of the Code of Civil Procedure and according to 

the order dated 28-6-2001, the notice had been issued through registered post and the postal 

receipts were on the file. Neither there is any copy of the notice on the record nor there was 

any, postal receipt on the record. No proclamation was drawn up by the Court as required 

under rule 66 of the Code of Civil Procedure. There is an unsigned paper at page 47 of the 

record of the learned trial Court describing the conditions of the auction. It is a printed pro 

forma and blanks have been filled in, in ink. This is not signed by the learned Judge. 

Therefore, we do not find that the provisions of rule 66 of Order XXI of the Code of Civil 

Procedure, had been complied with. We have also taken note of the fact that if at all the 

Court auctioneers had chosen to issue a public notice in a newspaper, it should have been 

issued in any newspaper being published from Jhang, where the property was situated. We 

could not find any justification for publication of notice of sale in a weekly newspaper being 

published from Faisalabad. Besides error in the description, of the property which may not 

be material, the amount to be recovered by the sale of the two properties was not indicated 

in the said public notice." 

 In these circumstances it stood established that provisions of Order XXI, Rule 66 have not 

been complied with. 

  

6. So far as issuance of publication in the newspaper is concerned, as observed in the above 

referred paragraphs that properties are situated in Jhang whereas the publication was made 

from Faisalabad and further there is no mention of reserve price in the said photocopy of the 

pro forma allegedly submitted for schedule of auction. The order sheet does not show that 

the said schedule of auction has been incorporated in the order of the court. The argument of 

learned counsel for the auction purchaser that reserve price is mentioned in the publication, 

suffice it to say that if there is any mention of reserve price in the publication that is without 

any authority and without fixation of the same by the court and mentioning of reserve price 

in the publication has no value as the same has not been mentioned in the pro forma 

(schedule of auction), photocopy of which has been referred and available at Page 47 of the 

original file. We are further fortified by the judgment of this court reported as PLD 1993 

Lahore 706 "Brig. Retd. Mazhar-ul-Haq and another v. Messrs Muslim Commercial Bank 

Limited, Islamabad and another". Para 26 of which is reproduced for ready reference:-- 

  

"We now proceed to examine the effect of omission to issue the proclamation under Order 

XXI, Rule 66, from the point of view that there was no disclosure to the prospective buyers 

of the approximate value of the property. The purpose of fixing the reserve price, under the 

proclamation is that the Court safeguards the rights of the judgment-debtor and the bid starts 

from that figure. Such price has to be fixed after objective consideration of the relevant 

material which the Court can procure by holding a summary inquiry and summoning and 

examining any person possessed of necessary information as provided by clause (4) of Rule 

66. The omission to issue a proclamation resulting in non-disclosure of the reserve price of 

the property, has a very strong bearing on the appellants allegation as to the commission of 

the fraud; in as much as a very valuable commercial property situate in the heart of 

Islamabad, was shown to have been auctioned away at a throw away price. As no notice was 
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issued to the judgment-debtors, they had no intimation regarding, the sale of their property 

and thus could not protect their rights." 

  

Further we take light from the judgment of the august Supreme Court of Pakistan reported as 

PLD 2014 SC 283, "National Bank of Pakistan and 117 others v. SAF Textile Mills Limited 

and others", in which following dictum has been referred. 

  

"It is now well settled law that even where the sale is conducted by the Court a "reserve 

price" is essential and the absence thereof may be fatal". 

  

Another important aspect of the case is that this court while accepting F.A.O. No. 115 of 

2003 vide remand order dated 10-11-2004 made some specific findings about non-fixation 

of reserve price by the executing court, non-confirmation of schedule of sale, non-

mentioning of place of sale in the alleged schedule of sale, these findings stood final, when 

against the remand order petition for leave to appeal filed by the auction purchaser was 

refused on 6-2-2006 by the august Supreme Court of Pakistan. 

  

It is established that compliance of order of issuance of notice under Order XXI, Rule 66 

was not made. No reserve price was fixed by the court and proclamation issued was also not 

in compliance of the requirement of law. 

  

7. We have gone through the alleged conditions of auction referred supra wherein no place 

of auction has been mentioned. We have gone through the proceedings allegedly conducted 

by the Court Auctioneers. Out of the total five persons allegedly participated in the auction 

proceedings including the purchaser, Muhammad Ramzan is his father and Abid Saleem is 

his real brother. We have further noted that in the proceedings at the spot, which is available 

at Page 57 and Page 65 of the original file, the Judgment Debtor Muhammad Akbar Sheikh 

has been marked present and his alleged signatures in English are also shown against his 

name. We have compared the signatures available on the affidavit filed with the petition in 

F.A.O. No. 102 of 2010 as well as his signatures upon various applications moved before the 

executing court which are entirely different. This difference has been observed by the 

Division Bench of this Court in the previous judgment. All the proceedings in which manner 

the same have been conducted by the learned executing court as well as the Court 

Auctioneers lead us to consider the matter of fraud in these proceedings. We are unable to 

understand that when the execution was filed for the recovery of Rs. 3,86,007 and allegedly 

the Judgment Debtor was available at the time of auction of first property at 11-00 a.m. at 

the spot and property was auctioned for Rs.4,80,000 and he remained mum and raised no 

objection at the spot and simultaneously when at 1-00 p.m. on the same day property No. 2 

was also auctioned for Rs.3,10,000 and even then he raised no objection and let both the 

properties auctioned. 

  

8. In the above circumstances the main stress of learned counsel for the auction purchaser 

was on the point of limitation in filing application as per his version under Order XXI, rule 

89 of C.P.C. but as we have observed supra that all the proceedings conducted by the 

learned Executing Court were not only against the settled principles of law but violative of 

the basic provisions of law. In these circumstances while relying upon 2007 CLD 466, 
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"Rana Muhammad Naseeb Khan v. Zarai Tarukiyati Bank of Pakistan and 2 others", we are 

also of the view that the learned executing court was having not only the jurisdiction under 

Order XXI, Rule 89 of C.P.C. but was also having jurisdiction under section 19 of the 

Financial Institutions (Recovery of Finances) Ordinance, 2001 as well as the inherent 

jurisdiction to scrutinize the process of sale of properties through auction and to unearth the 

fraud and save the party against whom fraud has been committed. Specially, we have noted 

that the alleged auction purchaser is an Advocate and Court Auctioneers are also Advocates, 

therefore more care in scrutiny of the process of sale through auction was required. We are 

further fortified by the judgment of the Division Bench of this Court reported as 1996 CLC 

192 "Messrs National Electric Company of Pakistan v. Allied Bank of Pakistan Limited and 

2 other". We quote Paras Nos. 8 and 9 of the same for ready reference:-- 

  

"There was a Full Bench ruling of the Privy Council in which their Lordships held that mis-

statement as to the value of the property by the decree-holder in sale proclamation was a 

fraud on Court by the decree-holder and as such deserves to be set aside. Reliance is placed 

on "Maru Danayagam Pallai v. Manichavasakam Chettiar" (AIR (32) 1945 PC 67). A 

similar dispute arose between Sardar Bhagwan Singh and Lala Barkat Ram. Applying the 

rule of ejusdem generis their Lordships in a Full Bench held that such objections where 

petitions under section 47, whatever be given the name and Article 181 of Limitation Act, 

1908 applied. Reliance is placed on "Barkat Ram v. Sardar Bhagwan Singh" (AIR (30) 1943 

Lah. 140). 

  

(9) In "Punjab Province v. Kh. Feroze Din Butt and another" (PLD 1960 West Pakistan Lah. 

791). The following were laid down the conditions essential for the acceptance of such 

application:-- 

  

(i) That there has been material irregularity or fraud in publishing or conducting the auction 

sale. 

  

(ii) that the applicant has sustained substantial injury, and 

  

(iii) that the injury is the direct result of the proved irregularity or fraud. 

  

In the present case as observed earlier material irregularity has been committed by the Court 

auctioneer and fraud had been played in publishing the wrong particulars, less valuing of the 

property and the conduct of auction which was not sold at site. The applicant sustained 

substantial injury by mentioning of the property having meager value as against the market 

price and also by stating the name of the day on which 8-3-1992 was to fall and the injury to 

the present appellant was not only substantial but was also the direct result of the patent 

fraud played by the decree-holder in collusion with the Court auctioneer." 

  

9. With regard to validity of the application moved on 22-5-2002 we quote for guidance 

findings of the august Supreme Court of Pakistan from Paragraph No. 11 of the judgment 

reported as 2013 SCMR 1419 "Messrs Lanvin Traders, Karachi v. Presiding Officer, 

Banking Court No.2 Karachi and others", which are as under:-- 

  



 

 

(781) 

 

"Agreed that the expression "reserve price" does not find mention in the relevant rule but the 

words used" in the rule pointedly hint thereto. A sale, in its absence, is apt to give walkover 

to maneuverers to fix any price of their choice. A sale thus effected is no sale in the eye of 

law especially when the number bidders is meager, which, indeed is close to nill. A 

superstructure of sale built on such a shaky infrastructure cannot sustain itself. Neither the 

buttress of limitation nor the ministerial nature of the rule can prevent it from a fall. We, 

therefore, are constrained to hold that the whole proceedings from inception to the end have 

not been held in accordance with law and thus cannot be blessed with any sanctity." 

  

And also quote for guidance following findings from, paragraph No. 13 of the same 

judgment:-- 

  

"The argument that another application could not have been moved when the one moved 

earlier by respondent No. 3 was dismissed is also without substance when the subsequent 

application was moved by the petitioners on the grounds which are legally valid and viable. 

In this background, the judgments cited by the learned counsel for the respondent would 

appear to be distinguishable and thus cannot support the case sought to be canvassed at the 

bar." 

  

It is on the record that before withdrawal of application filed under Order XXI, Rule 90 of 

C.P.C., an application was earlier filed on 22-5-2002. 

  

10. Now we dilate upon question of limitation whether Article 166 of the Limitation Act, 

1908 is applicable or Article 181 of the Limitation Act, 1908 is applicable. We take 

guidance from the judgment of the august Supreme Court of Pakistan reported as PLD 2014 

Supreme Court 283 "National Bank of Pakistan and 117 others v. SAF Textile Mills Limited 

and others" and quote below Para 35 of the judgment:-- 

  

"Such objections can be filed under Order XXI, Rule 90, C.P.C., and even with respect to 

the sales of mortgaged property, which are effected under the provisions of the Ordinance of 

2001 by the Court in execution, in addition to the above, objections; application under 

section 19(7) of the Ordinance of 2001, can be filed. It may be noted with interest that the 

sale does not attain finality, until such objections are decided. Even otherwise, in the 

absence of any such objections, under the law, the Court is vested with the inherent 

jurisdiction to examine the record and so as to ensure that the sale has been lawfully 

conducted. It is only then all rights in the mortgaged property are finally extinguished." 

  

Further PLD 1966 SC 375 "Mst. Manzoor Jahan Begum and others v. Haji Hussain Bakhsh" 

and PLD 2010 Supreme Court 993 "Muhammad Attique v. Jami Limited and others" are 

also helpful for us with regard to the limitation in such like cases. We quote Para 31 of the 

judgment reported as PLD 2010 Supreme Court 993 "Muhammad Attique v. Jami Limited 

and others" for ready reference:-- 

  

"Now coming to the question of Article 166 of the Limitation Act, as we have come to the 

conclusion that sale appears to be the outcome of the collusion between the Court 

Auctioneers and the appellant and further mandatory provisions of Order XXI, Rules 66, 67 
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and 68, C.P.C. and section 19(4) of the Ordinance, 2001, have not been complied with. In 

the circumstances, Article 181 of the Limitation Act is attracted and the application to set 

aside the sale as void, was filed in time." 

  

We can further take light from the Division Bench's judgment of this Court reported as 1996 

CLC 192 "Messrs National Electric Company of Pakistan v. Allied Bank of Pakistan 

Limited and 2 others", wherein it has been decided that if there is any irregularity and fraud 

in conducting the sale, Article 181 of the Limitation Act applies. For further guidance we 

can rely upon AIR 1956 AIR 87(sic.) "Merla Ramanna v. Nallapa Raju and others", wherein 

it has been held that when sale in execution is inoperative and void an application by the 

Judgment Debtor to have it declared void and for appropriate relief is governed by Article 

181 and not Article 166 of the Limitation Act, 1908. 

  

And also rely upon 2003 YLR 3274 "Mst. Zainab Bibi v. Allied Bank of Pakistan Limited 

and others" and 2007 CLD 466 "Rana Muhammad Naseeb Khan v. Zarai Tarakiyati Bank of 

Pakistan and 2 others" to hold that When any fraud is visible in the proceedings the Court 

has the suo motu powers. 

 11. So far as the objection of learned counsel for the auction purchaser that when 

application under Order XXI, Rule 90 was withdrawn the judgment debtor has no right to 

agitate the matter before this Court and argue the case on merits of the case challenging the 

defects in the procedure adopted by the learned executing court as well as the sale conducted 

by the court auctioneers, suffice it to say that when we are of the view that the proceedings 

conducted by the court as well as the court auctioneers are not in accordance with the 

provisions of law and in the light of the case law referred supra can be said to be fraudulent, 

therefore, this court cannot shut its eyes on the basis of technicalities, this Court can look 

into the matter and same were the powers available with the learned executing court. 

 12. As we have noted supra that the Court Auctioneers were two Advocates and purchaser 

is also an Advocate, by scrutiny of the process of auction, the connivance between the Court 

Auctioneers and the auction purchaser is visible as we have noted in the facts that the Court 

Auctioneers have marked the presence of the Judgment Debtor at the time of sale of 

property No.1 at 11-00 a.m. on 30-3-2002 and on the same day at the tithe of sale of 

property No 2. When property No.1 was sold for Rs.4,80,000 and the amount of execution 

was Rs.3,86,007.07 what was the necessity to sell property No. 2 and it is astonishing that 

the Judgment Debtor remains associated at the time of sale of property No. 1 and property 

No. 2 and raises no objection and is not taking part in the proceedings except signing the 

presence sheet. This fact speaks volumes. All these facts lead us to conclude that auction 

proceedings were not transparent from day first and illegalities committed by the court as 

well as court auctioneers constitute commission of fraud against the rights of judgment 

debtor. 

 13. When the learned Executing Court miserably failed to comply with the provisions of 

Order XXI, Rule 66 of C.P.C. and connivance of Court Auctioneers is also visible from the 

record, when result of the negligence by the Court and connivance on the part of Court 

Auctioneers as well as illegalities committed by the Court Auctioneers like without authority 

mentioning the place of auction in the publication and without authority mentioning the 

reserve price of their own in the publication constitutes a fraud against the Judgment Debtor 

whose property was going to be auctioned. 
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 14. So far as filing of second application or withdrawal of previous application is 

concerned, in the light of Order XXIII, Rule 4 of C.P.C. that makes no difference. 

 15. In this view of the matter, appeal in hand (F.A.O. No.47 of 2010) being meritless stands 

dismissed with cost whereas F.A.O. No.102 of 2010 is accepted and the sale confirmed by 

the learned executing court in favour of Zahid Saeed, Advocate with regard to property No. 

2 is set aside. As the Judgment Debtor has already deposited the Demand Drafts in the 

Banking Court and the learned Banking Court is directed to calculate the amount payable by 

the Judgment Debtor to the Bank and grant a month's time to Judgment Debtor to pay 

remaining amount to the decree holder bank. If the Judgment Debtor fails to deposit the 

amount within the time limit granted by the learned Executing Court then the learned 

Executing Court will be at liberty to re-start the execution proceedings in accordance with 

law. 

 KMZ/A-182/L       Order accordingly. 

 

2015 C L D 257 

[Lahore] 

Before Amin-ud-Din Khan and M. Sohail Iqbal Bhatti, JJ 

Sheikh MUHAMMAD USMAN---Petitioner 

Versus 

Learned JUDGE BANKING COURT NO.1 and another---Respondents 
  

Writ Petition No. 24341 of 2014, decided on 15th September, 2014. 

 (a) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----Ss. 7, 9 & 10---Procedure of Banking Court---Power of the Banking Court---Scope---

Moving of an application by the defendant relating to his rights of defence before grant of 

leave to defend---Maintainability of such application---Before grant of leave to defend the 

suit, a defendant could not move the court to adjudicate upon any of his rights of defence 

and the law specifically prohibited taking into consideration the defence of the defendant 

before leave to defend was granted and a specific procedure had been provided under the 

law that the defence of any nature involving legal and factual controversy could only be 

considered after leave to defend the suit had been granted, and an ancillary application 

would not be maintainable---Defendant could not file any ancillary or interlocutory 

application unless such defendant was allowed by the court to defend the suit---Defendant 

could not even file any interlocutory application in order to raise any point relating to 

jurisdiction of Banking Court till leave to defend had been granted. 

 Messrs Waheed Corporation through Proprietor and another v. Allied Bank of Pakistan 

through Manager 2003 CLD 245 and Falcon Ventures Pvt. Ltd. through Chief Executive, 

Iftikhar Ahmad v. Punjab Banking Court No.II, Lahore and another 2004 CLC 726 rel. 

 (b) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----S. 22(6) & Preamble---Constitution of Pakistan, Art. 199---Constitutional jurisdiction of 

High Court---Object of the Financial Institutions (Recovery of Finances) Ordinance, 2001---

Defendant sought to impugn an order of Banking Court passed whereby an interlocutory 

application filed by defendant in a suit for recovery, was dismissed---Held, that object 

behind Financial Institutions (Recovery of Finances) Ordinance, 2001 was to provide speedy 

measures for recovery of outstanding loans and finances of Financial Institutions---Financial 

Institutions (Recovery of Finances) Ordinance, 2001 was a remedial statute and remedial 
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statutes were enacted in order to improve and facilitate remedies already existing for redress 

of wrong or injury as well as to correct defects, mistakes and omissions---Per S. 22(6) of the 

Ordinance, where the statute had not provided appeal against an order, then the same could 

not be challenged by way of a Constitutional petition as any such allowance would amount 

to negating provisions of the statute---Where a statute excluded right of appeal, the same 

could not be bypassed by bringing it under attack in the Constitutional jurisdiction of High 

Court---Language used in a statute if was such that it left no room for doubt as to the 

intention of the Legislature, then intent of the Legislature was to be given effect and even 

acts performed without jurisdiction or with mala fide would not be open to judicial scrutiny 

by the High Court in its Constitutional jurisdiction---Constitutional petition, being not 

maintainable, was dismissed. 

 Syed Saghir Ahmad Naqvi v. Province of Sindh through Chief Secretary, S&GAD, Karachi 

and another 1996 SCMR 1165 and Federation of Pakistan and another v. Malik Ghulam 

Mustafa Khar PLD 1989 SC 26 rel. 

 (c) Constitution of Pakistan---  
----Art. 199---Constitutional jurisdiction of High Court---Nature of writ of mandamus and 

writ of certiorari---Exercise of discretion by High Court---Scope---Order in nature of a writ 

of certiorari or mandamus was a discretionary order and its object was to foster justice and 

right a wrong---Before any person could be permitted to invoke such discretionary power of 

the Court, it must be shown that an order sought to be set aside had occasioned some 

injustice and if such an order did not work any injustice to the party, in such a case the 

extraordinary jurisdiction of High Court ought to be allowed to be invoked. 

 M. Salman Masood for Petitioner-Defendant. 

  

ORDER 
 Through this constitutional petition, the petitioner-defendant has sought the indulgence of 

this Court by making the following prayer:-- 

 "In light of foregoing it is most respectfully submitted that the instant writ petition may 3 

kindly be accepted and the Impugned Order dated 28-5-2014 passed by learned respondent 

No.1 may kindly be set aside in its entirety. 

 It is further prayed that the learned respondent No.1 may kindly be directed to hear and 

allow the application of the petitioner-defendant through a specific order before passing of 

any further order. 

 It is further prayed that the respondent No.1 may kindly be directed to call all original 

documents in possession of the respondent Bank at the time of hearing of Leave to Defend 

Application. 

 It is further prayed that during pendency of writ petition the proceeding before the learned 

respondent No.1 may kindly be stayed. 

 Any other relief that may be appropriate under the circumstances may kindly be granted." 

 2. The brief facts of the case are that respondent No.2-plaintiff filed a Suit for recovery of 

Rs. 1,23,94,661.39 against the petitioner-defendant in the year 2010. The petitioner-

defendant in pursuance to the notices issued by the respondent No.1 filed an application for 

grant of leave to defend the suit under section 10(3) of the Financial Institutions (Recovery 

of Finances) Ordinance, 2001 (hereinafter referred to as the Ordinance, 2001). In the 

application for leave to defend the suit the petitioner-defendant did not deny the execution of 

charged documents, but the defence raised by the petitioner-defendant was that respondent 
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No.2/bank obtained signatures of the petitioner-defendant on blank documents. It has been 

further observed that in reply to Para No.5 of the plaint the petitioner-defendant did not deny 

the availing of finance facility. However, it was averred that the mark up was agreed @ 

Rs.7.25% instead of 11.25% and the finance facility to be repaid in twenty years. Similarly, 

in reply to Para No.12 of the plaint the petitioner-defendant submitted that the petitioner-

defendant has already repaid an amount of rupees six million but the statement of accounts 

reflects the receipt of an amount of Rs.5.8 million out of which Rs.5.566 million have been 

adjusted towards mark up. This application for leave to defend remained pending till 13-5-

2014; on which date the petitioner-defendant filed an application under sections 7/9 of the 

Ordinance, 2001 read with Order XIII, rules 1 and 2 and section 151, C.P.C. In this 

application the petitioner-defendant took a diametrically opposite stance. In Para No.3 of the 

application the petitioner-defendant averred that petitioner-defendant has neither signed any 

document nor has put his thumb impressions upon the documents attached with the plaint. 

The learned Banking Court through order dated 16-5-2014 observed that no miscellaneous 

application can be entertained or decided before grant of leave to defend the suit. However, 

it was further observed that the application filed by the petitioner-defendant shall remain 

part of the file and adjourned the case for advancing arguments on an application for leave 

to defend the suit. On 28-5-2014 the learned Judge Banking Court No.1 Lahore passed the 

impugned order and observed that since an order has already been passed upon the 

application filed under sections 7/9 of the Ordinance, 2001, and since, Banking Court is not 

invested with the powers to review its order and adjourned the case for hearing of arguments 

on application for leave to defend the suit. Hence, this writ petition. 

 3. Learned counsel for the petitioner-defendant argued that learned Judge Banking Court 

while passing the impugned order dated 28-5-2014 erred in law. A duty was cast upon the 

learned Judge Banking Court No.1 Lahore/respondent No.1 to firstly decide the application 

filed under sections 7/9 of the Ordinance, 2001; before hearing the arguments on an 

application for leave to defend the suit. The learned counsel further argued that respondent 

No.1 while passing the impugned order erred in law as no specific order had been passed 

upon the application filed by the petitioner-defendant and it has been wrongfully observed 

that since an order has been passed upon an application filed under sections 7/9 of the 

Ordinance, 2001 the same could not have been reviewed. 

 4. We have considered the arguments advanced by the learned counsel for the petitioner-

defendant and perused the available record. 

 5. The arguments advanced by the learned counsel for the petitioner-defendant is hinged 

upon section 7 of the Ordinance, 2001. 

 6. The scheme of the Financial Institutions (Recovery of Finances) Ordinance, 2001 is that 

the suit involving the financial matters between the Financial Institutions and the customers 

should be decided expeditiously in a summary manner and all the vexatious and mal a fide 

pleas of defence should be curtailed so that the proceedings may be completed within 

shortest possible time. For this purpose, subsection (3) of section 10 of the Ordinance, 2001 

has been specifically enacted which provides that an application for leave to defend should 

be in the form of written statement. It further provides that the written statement should 

contain a summary of substantial questions of law as well as facts in respect of which in the 

opinion of the defendant evidence is required to be recorded. If subsection (3) is read with 

sub section (10) of the Ordinance, 2001 it becomes manifest that the Banking Court without 

loss of time is required to frame issues as soon as the leave to defend is granted and the case 
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shall then be fixed for recording of evidence and disposal of suit. Thus, the legislature with 

specific purpose has directed the defendant to summarize the substantial questions of law 

and facts in the application for leave to defend the suit. In the present case the application 

for leave to defend the suit was filed on 18-3-2010 and thereafter before grant of leave an 

ancillary application was filed on 13-5-2014 in which the petitioner-defendant took a 

diametrically opposite defence. It is an established principle that before grant of leave to 

defend the suit the defendant cannot move the Court to adjudicate upon any of his rights of 

defence. The law specifically prohibits taking into consideration the defence of the 

defendant before leave to defend is granted. As a specific procedure has been provided 

under the law that the defence of any nature involving legal or factual controversy can only 

be considered after the grant of leave to defend the suit and any ancillary application would 

not maintainable. This Court in a judgment reported as Messrs Waheed Corporation through 

proprietor and another v. Allied Bank of Pakistan through Manager (2003 CLD 245) has 

settled the principle that the defendant cannot file any ancillary/interlocutory application 

unless he is allowed by the Court to defend the suit. The dictum laid down by this Court has 

been further followed by this Court in a judgment reported as Falcon Ventures Pvt. Ltd. 

through Chief Executive, Iftikhar Ahmad v. Punjab Banking Court No.II, Lahore and 

another (2004 CLD 726) and it was observed that the defendant cannot even file any 

interlocutory application in order to raise point of jurisdiction of Court till the leave to 

defend was granted. 

 7. To our mind the object behind Financial Institutions (Recovery of Finances) Ordinance, 

2001 is to provide speedy measures for recovery of outstanding loans and finances of the 

Financial Institutions. The Ordinance, 2001 is a remedial statute and the remedial 

acts/statues as explained by Crawford in statutory construction; are thus enacted in order to 

improve and facilitate remedies already existing for the redress of wrong or injury as well as 

to correct defects, mistakes and omissions. 

 8. We would like to refer to section 22 of the Ordinance, 2001. Subsection (6) of section 22 

reads as under:-- 

 "(6)---No appeal, review or revision shall lie against an order accepting or rejecting an 

application for leave to defend, or any interlocutory order of the Banking Court which does 

not dispose of the entire case before the Banking Court other than an order passed under 

subsection (11) of section 15 or subsection (7) of section 19". 

 9. The perusal of subsection (6) takes us to the conclusion that where the statute has not 

provided appeal against an order then the same cannot be challenged by way of 

constitutional petition as any such allowance would amount to negating the provisions of the 

statute. We are fortified in our mind by the judgment of the Hon'ble Supreme Court of 

Pakistan reported as Syed Saghir Ahmad Naqvi v. Province of Sindh through Chief 

Secretary, S&GAD, Karachi and another (1996 SCMR 1165) wherein the Hon'ble Supreme 

Court of Pakistan has held that where a statute exclude a right of appeal, the same could not 

be by passed by bringing it under attack in constitutional jurisdiction. The Hon'ble Supreme 

Court of Pakistan in a judgment reported as Federation of Pakistan and another v. Malik 

Ghulam Mustafa Khar (PLD 1989 Supreme Court 26) has held that if the language used in 

the statute is such that it leaves no room for doubt as to intention of the legislature, then the 

intent of the legislature will have to be given effect and even acts performed without 

jurisdiction or mala fides will not be opened to judicial scrutiny. 
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 10. As discussed above the petitioner-defendant has given an application for leave to defend 

the suit on 18-3-2010; but neither denied the availing of finance facility nor execution of the 

charged documents; but thereafter filed an ancillary application on 13-5-2014 taking a 

diametrical opposite stance. We must observe that an order in the nature of Writ of 

Certiorari or Mandamus is a discretionary order. Its object is to faster justice and right a 

wrong. Therefore, before a person can be permitted to invoke this discretionary power of a 

Court it must be shown that the order sought to be set aside had occasioned some injustice. 

If the order does not work any injustice to the parties in that case the extra ordinary 

jurisdiction ought not to be allowed to be invoked. 

 11. For what has been discussed above, we are not inclined to interfere with the order dated 

28-5-2014 in exercise of power under Article 199 of the Constitution of Islamic Republic of 

Pakistan 1973. Resultantly, this writ petition is dismissed in limine. 

 KMZ/M-351/L        Petition dismissed. 

 

2015 C L D 439 

[Lahore] 

Before Amin-ud-Din Khan and Shahid Jamil Khan, JJ 

MUHAMMAD AFZAL DEURA---Appellant 

Versus 

ORIX LEASING PAKISTAN and others---Respondents 
  

F.A.O. No.561 of 2014, decided on 14th October, 2014. 

 Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----Ss. 12 & 22---Ex parte decree, setting aside of---Summons, non-service of---Onus to 

prove---Banking Court passed ex parte decree against defendant and refused to set aside the 

decree as defendant failed to prove non-service to him---Validity---Burden to prove that 

summonses were not duly served by any of the modes was on defendant---If the Court was 

satisfied, it was bound to set aside the decree---Defendant neither changed address nor was 

residing in the area where newspapers in question were not circulated---Defendant failed to 

satisfy through sufficient cause that he was prevented from making application under S.10 

of Financial Institutions (Recovery of Finances) Ordinance, 2001, and that summons were 

not served, rather delay was caused deliberately---Appeal was dismissed in circumstances. 

 Messrs Ahmad Autos and another v. Allied Bank of Pakistan Limited PLD 1990 SC 497 

ref.  

Mubarak Ali v. First Prudential Modarba 2011 SCMR 1496 distinguished. 

Barrister Ch. Muhammad Umar for Appellant. 

  

ORDER 
 This appeal is against order dated 22-8-2014 passed by Judge Banking Court-II Gujranwala 

("Banking Court"), dismissing application under section 12 of the Financial Institutions 

(Recovery of Finances) Ordinance, 2001 ("F.I.O., 2001"). 

  

2. Suit for recovery of outstanding lease rentals along with costs was filed by respondent 

No.1 (Financial Institution) against appellant and respondent No.2 on 8-1-2010. Summons 

were issued through all modes under section 9(5) of F.I.O., 2001 but none appeared in 
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response. On 8-12-2010, Banking Court proceeded to pass ex parte judgment and decree, 

after discussing the contents of plaint along with supporting documents. 

  

On 5-5-2012, an application under section 12 of F.I.O., 2001 was filed by the appellant, after 

delay of 17 months and 27 days, contending that notices were not served and knowledge 

was gained on service of notice under Order XXI, Rule 37, C.P.C. The Banking Court, being 

dissatisfied, dismissed the application through the order assailed in this appeal. 

  

3. Learned Counsel for the appellant submits that impugned order was passed in absence of 

counsel for appellant, therefore, is bad in law. Explains that clerk of the counsel informed 

Banking Court about his engagement before another court but it proceeded to pass the 

impugned order. On merits, he submits that a report of bailiff regarding service through 

affixation is false. Further argues that service of summons through publication was unlawful 

and ineffective in absence of service through other modes. He concludes that the impugned 

judgment and decree came to knowledge of appellant when notices under Order XXI, Rule 

37, C.P.C. were served for 5-5-2012. 

  

4. Heard learned counsel for appellant at preliminary stage, record appended with the appeal 

perused. 

  

5. Though service of the summons is denied but issuance of summons through registered 

post acknowledgement due, affixation, courier and publication is not denied. Importantly; 

date of knowledge is not specified in the application, however it is vaguely asserted that 

knowledge was obtained on service of notice under Order XXI, Rule 37, C.P.C., where after 

he went to the Banking Court on 3-5-2012 for getting information about the case. 

  

Perusal of the order sheet (attached with the appeal) shows that notice under Order XXI, 

Rule 37, C.P.C. was first issued on 12-8-2011, which remained unserved, therefore, was 

repeated vide order dated 13-4-2012 to be served through affixation for 5-5-2012. An 

apparent/ unexplained contradiction is noticed that earlier service of summons through 

affixation is denied, however, service through affixation (on same address) of notice under 

Order XXI, Rule 37, C.P.C. is claimed as source of knowledge for the purpose of limitation 

prescribed in section 12. Change of address is not pleaded anywhere, therefore, it is not 

believable that service of summons through all modes on the same address was not in 

knowledge of the appellant. Argument of learned counsel that clerk informed Banking Court 

about engagement of counsel is not supported from the order sheet or impugned order. 

Presumption of truth is attached to the judicial proceedings, which cannot be disbelieved on 

mere assertions without any evidence. Even otherwise, the application was decided on 

merits on all grounds, learned counsel has not argued that any ground raised in the 

application was not attended. Neither denial of service is proved nor sufficient cause for 

prevention from filing of application under section 10, within limitation, is shown. 

  

6. Notwithstanding that argument of learned counsel regarding ineffective service through 

publication is not convincing under the facts discussed above, yet we are inclined to 

examine legal aspect of the argument. Subsection (5) of section 9 of the F.I.O., 2001, being 

relevant, is reproduced:-- 
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 "(5) On a plaint being presented to the Banking Court, summons in Form No. 4 in 

Appendix 'B' to the Code of Civil Procedure, 1908 (Act V of 1908) or in such other form as 

may, from time to time, be prescribed by rules, shall be served on the defendant through the 

bailiff or process-server of the Banking Court, by registered post acknowledgement due, by 

courier and by publication in one English language and one Urdu language daily newspaper, 

and service duly effected in any one of the aforesaid modes shall be deemed to be valid 

service for purposes of this Ordinance. In the case of service of the summons through the 

bailiff or process-server, a copy of the plaint shall be attached therewith and in all other 

cases the defendant shall be entitled to obtain a copy of the plaint from the office of the 

Banking Court without making a written application but against due acknowledgement. The 

Banking Court shall ensure that the publication of summons takes place in newspapers with 

a wide circulation within its territorial limits." 

 [emphasis supplied] 

 Needless to say that the provisions reproduced above provide special procedure for service 

of summons, which shall prevail in case of any conflict with general law as contained in 

Order V of C.P.C. This principle is based on maxim "generalia specialibus non derogant" 

(general words do not derogate from special). The intent behind similar special procedure, as 

prescribed by Banking Companies (Recovery of Loans) Rules, 1980, was enshrined by the 

apex Court in Messrs Ahmad Autos and another v. Allied Bank of Pakistan Limited (PLD 

1990 SC 497), relevant excerpt from the judgment is reproduced for precise understanding; 

  

"(9) We are inclined to hold that the view taken in the last referred case of Karachi is in 

consonance with the spirit of the Ordinance and the Rules framed thereunder. It is a matter 

of common knowledge that defaulter borrowers in suits brought against them particularly by 

the financial institutions used to delay the disposal of the suits by avoiding the service of the 

summons. In order to expedite the disposal of the suits to be brought by the Banking 

Companies the Ordinance was promulgated, which contains special provisions and which 

inter alia provide that a suit brought by a Banking Company for the recovery of loan is to be 

tried in summary manner under Order XXXVII. Section 15 of the Ordinance empowers the 

Federal Government by a notification in the official Gazette to make rules for carrying out 

the purposes of the Ordinance. In pursuance whereof the rules have been framed. The 

underlined object of Rule 8 is to avoid the delay in the service of the summons and, 

therefore, it has been provided that the summons are to be issued simultaneously in three 

different modes referred to here in above, which is the requirement of the above rule. 

Obviously for the reason that if the summons is not served through a bailiff or by a 

registered post acknowledgement due, it would be served in any case by publication. In 

other words, the service is to be held good if a defendant is served by any of the above three 

modes of service provided for in Rule 8. The unamended Rule 8 was silent on the question, 

whether in order to hold service of summons good, it should be effected by all the three 

prescribed modes or whether service of the summons by one of the modes was sufficient. In 

the case of Messrs Allied Bank of Pakistan Limited v. Messrs Tahir Traders and 8 others 

reported in PLD 1986 Kar. 369 a learned Single Judge of the Sindh High Court had taken 

the view that mere publication of summons under Rule 8 would not be a proper service 

unless it was proved that defendant was avoiding the service of summons issued through 

bailiff and registered post or his whereabouts were not known. A contrary view was taken in 

a subsequent case referred to hereinabove namely in the case of Messrs Union Bank of 
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Middle East Limited v. Messrs Zubna Limited and 3 others PLD 1987 Kar. 206, relevant 

portion of which has been quoted here in above. The framers of the Rules by amending Rule 

8 by S.R.O. No.71(I)/88 dated 31-1-1988 have resolved the above controversy. It may be 

advantageous to reproduce the original rule and the addition made by the above S.R.O. dated 

31-1-1988 which read as follows:-- 

 (original Rule 8 as framed) 

  

"(8) Mode of service of summons and notices.---The Reader shall, on receipt of a plaint, 

order immediate issue of summons and notices to the defendant simultaneously through the 

Bailiff of the Court, by registered post acknowledgement due and by publication, "and 

service in any of the aforesaid modes shall be deemed proper and valid service for the 

purposes of the Ordinance." 

 (Underlining is ours and is the addition made by S.R.O. No.71(I)/88 dated, 31-1-1988) 

 (10) However, we may observe that it appears that neither the Courts below nor the learned 

Advocate Supreme Court appearing for the petitioners and the respondent/caveator have 

taken notice of the above amendment as it has not been referred to in the judgments nor it 

was referred before us during the arguments. However, we may point out that there was no 

need to amend the above Rule 8 as the correct legal position was that the service was to be 

held to be good service if it was effected by any one or more modes of service provided for 

in the above-quoted Rule 8. If we were to take a contrary view, it would be in conflict with 

the object of the Ordinance and the Rules framed thereunder, as it would make the service 

more difficult. It would instead of suppressing the mischief which prompted the framing of 

above Rule 8, would encourage the mischief as a defendant may successfully avoid service 

by one of the above three modes of service for considerable period by maneuvering." 

 [emphasis supplied] 

 If the Rule 8, under discussion in the quoted judgment, is read in juxtaposition with the 

subsection (5) of section 9, not much difference would be found in language (marked in 

Italic) and the intent behind. Hon'ble Court has validated simultaneous issuance of summons 

through different modes and its service/effectiveness by any one of the modes. Any other 

construction of subsection (5) of section 9 would be in conflict with the object of F.I.O., 

2001. Defendant may successfully avoid service and delay the early disposal by 

maneuvering, if the construction suggested by learned counsel is accepted. 

  

7. A defendant, if proceeded ex parte after the issuance of summons, is still given a chance 

to satisfy the Court, under section 12 of F.I.O., 2001, that "he was prevented by sufficient 

cause from making an application under section 10, or that the summons was not duly 

served". However, burden to prove that summons were not duly served by any of the modes 

is on the defendant. If the Court is successfully satisfied; it is bound to set aside the decree. 

  

A situation came under consideration by the apex Court in Mubarak Ali v. First Prudential 

Modarba (2011 SCMR 1496). Defendant contended, in an application under section 12, that 

he had moved to his village, where Newspapers (in which summons were published) were 

not circulated. Report of the bailiff had confirmed his contention that at the given address 

some other person was residing. The assertion was stated on oath but was not controverted 

by the other side. In view of these circumstances, the Hon'ble Court laid following law:-- 
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"(10) Mere fact that the petitioner had given address of Karachi in the documents submitted 

to the Bank and (ii) that summons was sent through registered post AD (iii) that publication 

was made in two newspapers of Urdu and English languages and (iv) change of address was 

not notified to the respondents would not be sufficient in view of the circumstances of the 

present case to hold that the petitioner was duly served with the summons of the trial Court. 

Admittedly the bailiff in the endorsement dated 22-3-2004 has specifically stated that he had 

gone to the address of Karachi but no person of the name of respondent was residing in the 

said apartment but one Dr. Ahmed was residing in the said apartment. It may also be 

observed that neither the Presiding Officer of the Banking Court nor the High Court had 

cared to go through the endorsement of the bailiff who himself had gone to the place of 

address of Karachi and had stated on oath about the non-service of summons upon the 

petitioner. The fact that these newspapers Jhang and Dawn are not delivered at the village 

Haji Dilbar Khan, Taluka and District Mirpurkhas was stated on oath by the petitioner which 

was not controverted by the respondent so as to say that the petitioner was duly served with 

the summons. Question in this case would be whether the service on the basis of publication 

should be held to be satisfactory for the purpose of holding the petitioner to have been duly 

served. The fact that in case the said newspapers are not delivered or received at time said 

village, place of residence of the petitioner, it cannot ipse dixit be presumed that the 

petitioner is duly served with the summons. There is nothing on the record that any 

acknowledgement due of the registered post was received by the trial Court or that any 

person on behalf of newspapers was examined to state that the said newspapers do reach or 

are being delivered at the said village of Haji Dilbar Khan Mehar, Taluka and District 

Mirpurkhas. It is only when the summons are duly served and service is held to be 

satisfactory by the Court, further proceedings in the suit could be taken, but in the instant 

case in our view the service upon the petitioner was not at all duly effected, therefore all the 

proceedings initiated or taken thereafter cannot have sanction of law hence are liable to be 

struck down/set aside. We are convinced from the record that the petitioner was not duly 

served with the summons so as to proceed ex parte against him and pass decree for such a 

huge amount against him. This be noted that this Court has time and again held that parties 

should be given due opportunity to defend the lis and put up their case before the Court and 

decree be passed on merits. In case the respondent's claim is genuine and is based on valid 

documents they would be ultimately entitled to decree even if the petitioner is given chance 

to apply for leave to defend the suit and to take further steps in the light of decision so made 

by the trial Court for the final disposal of the suit at the level of the trial Court." 

  

After examining both the judgments, supra, it can safely be concluded that intent of the 

legislature behind F.I.O., 2001, generally, is to expedite disposal of suits relating to Finance. 

Subsection (5) of section 9, in particular, is enacted to minimize the possibility of delay on 

the part of defaulter borrower by avoiding service of summons. Therefore, simultaneous 

service of summons through all modes is made mandatory. Service of summons through any 

one of the modes would be effective and sufficient. Any contrary view shall defeat the 

object of Legislature and the intended expeditious service of summons would become more 

complex, giving room to the defendant to maneuver the process in his favour. 

 Nevertheless, principle of 'due opportunity to defend the lis' cannot be sacrificed, as re-

emphasized by the apex Court in Mubarak Ali's case supra. Particularly when "Fair Trial" 

has become a fundamental right after insertion of Article 10A of the Constitution of Islamic 
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Republic of Pakistan 1973. Banking Court should not 'ipse dixit' presume that defendant is 

duly served. It is to be ensured, through speaking order after examining the reports of 

Bailiff, that defendant is avoiding service or is untraceable despite due and reasonable 

diligence. 

 Learned counsel has not argued that appellant had changed address or was residing in an 

area where the newspapers in question are not circulated, therefore, the judgment in 

Mubarak Ali's case shall not come to rescue the appellant. 

 9. In our view, the appellant failed to satisfy through sufficient cause that he was prevented 

from making an application under section 10 of F.I.O., 2001 and that the summonses were 

not served. Rather circumstances of this case suggest that the matter was being delayed 

deliberately. 

 This appeal, therefore, is dismissed in limine. 

 MH/M-395/L        Appeal dismissed. 

 

2015 C L D 893 

[Lahore] 

Before Amin-ud-Din Khan and M. Sohail Iqbal Bhatti, JJ 

SHAMIL BANK OF BAHRAIN E.C.---Appellant 

versus 

Mian AYAZ ANWAR and 6 others---Respondents 
 

F.A.O. No. 370 of 2010, decided on 19th December, 2014. 

 (a) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----Ss. 2(a)(i), 9, 3 & 22---Banking Companies Ordinance (LVII of 1962), Ss. 5(b), 5(c), 

5(ff) & 7---Civil Procedure Code (V of 1908), O.VII, R. 10---Banking Company---

"Financial Institution", definition of---Scope---Suit for recovery filed by foreign banking 

company not licensed by State Bank of Pakistan---Suit filed in respect of transaction carried 

outside Pakistan---Maintainability---Suit for recovery of plaintiff-bank was rejected under 

O. VII, R. 10, C.P.C. on the ground that the plaintiff-bank did not fall within the definition 

of "Financial Institution" under S. 9 of the Financial Institutions (Recovery of Finances) 

Ordinance, 2001 since inter alia, plaintiff was a banking company incorporated outside 

Pakistan---Held, that a foreign banking company which was not registered with the State 

Bank of Pakistan, could not do banking business in Pakistan and therefore could not file a 

suit for recovery under S.9 of the Financial Institutions (Recovery of Finances) Ordinance, 

2001 and was not a "Financial Institution" under the Financial Institutions (Recovery of 

Finances) Ordinance, 2001---Under S. 3 of the Financial Institutions (Recovery of Finances) 

Ordinance, 2001, State Bank of Pakistan certified the "cost of funds" of banking companies 

which were to be awarded in a decree passed by the Banking Court, and the word "shall" 

used in the said section indicated that without awarding of "cost of funds", no decree could 

be passed---Definition of "Financial Institution" given in S. 2(a)(i) of the Financial 

Institutions (Recovery of Finances) Ordinance, 2001, made it clear that transaction in 

respect of which a "banking company" can file a suit for; must be in Pakistan in light of the 

words "any associated or ancillary business in Pakistan through its branches within or 

outside Pakistan"---High Court observed that it was necessary that for filing of suit for 

recovery under the Financial Institutions (Recovery of Finances) Ordinance, 2001; the 

transaction must take place in Pakistan, however, the branch of the Financial Institution may 
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be outside Pakistan---In the present case, plaintiff company was incorporated in a foreign 

country and the transaction in respect of which suit was filed, was claimed by the plaintiff 

company directly there and not through its branches in Pakistan---Suit was therefore, rightly 

rejected---Appeal was dismissed, in circumstances. 

  

(b) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----S. 9---Civil Procedure Code (V of 1908), O. VII, R. 11---Suit for recovery filed on basis 

of foreign arbitral award---Maintainability---Plaintiff-bank was incorporated in a foreign 

country and filed suit for recovery on basis of arbitration award in there which arbitration 

was done in accordance with the arbitration clause of the finance agreement between the 

parties---Plaintiff, on basis of such foreign arbitral award, filed suit for recovery of amount 

awarded to it by the Arbitration Tribunal---Held, that for implementation or adjudication on 

basis of foreign arbitral award, no provision was available in the Financial Institutions 

(Recovery of Finances) Ordinance, 2001, therefore, suit of the plaintiff was not 

maintainable. 

Mansoor Hassan Khan and Saqib Majeed for Appellant.  

Asim Hafeez for Respondents Nos.1 - 6.  

Dates of hearing: 16th, 29th October, 19th and 25th November, 2014. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this appeal, the appellant/plaintiff has challenged 

the judgment/order dated 31-5-2010 passed by the learned single Judge of this Court as 

Banking Court, whereby the plaint has been returned under Order VII, Rule 10 of the C.P.C. 

for presenting the same before the appropriate forum. The nutshell of order is that the 

appellant/plaintiff does not fall within the definition of 'Financial Institution' so as to file the 

suit under section 9 of the Financial Institutions (Recovery of Finances) Ordinance, 2001 

before the "Banking Court". 

  

2. Learned counsel for the appellant has advanced lengthy arguments and reiterated his 

stance taken before the learned trial Court and as such prays for setting aside the 

judgment/order impugned herein and acceptance of this appeal. 

  

3. On the other hand, learned counsel for the respondents has vehemently opposed the stance 

taken by the learned counsel for the appellant. States that the judgment/order is absolutely in 

accordance with law and the Banking Courts in Pakistan established under the Financial 

Institutions (Recovery of Finances) Ordinance, 2001 are having no jurisdiction to try the suit 

filed by the appellant-Bank/Banking Company. 

  

4. We have heard the learned counsel for the parties at full length and also gone through the 

record minutely with the able assistance of learned counsel for the parties. 

  

5. The brief facts are that the appellant on 21-9-2006 filed a suit for recovery against the 

respondents-defendants stating therein that the plaintiff is a 'Banking Company' which is 

incorporated in Bahrain. The plaintiff-Bank is also transacting in Pakistan through its 

branches named as Faisal Bank Limited and Meezan Bank Limited. The Universal Weaving 

Mills which is a registered company in Bahrain, in 1996 approached the plaintiff for grant of 
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finance facility in Bahrain. On account of finance facility awarded to Universal Weaving 

Mills a finance agreement dated 21-7-1997 was executed between the plaintiff and 

defendant No.1 and the facility was disbursed to the borrower in Bahrain on 26-8-1998. The 

second facility in form of 'Morabaha Agreement' dated 1-2-1999 was awarded to the 

Universal Weaving Mills. It is further stated that defendants Nos.1 to 5 are parties against 

whom an arbitral award was issued by the Gulf Cooperation Council Commercial 

Arbitration Centre on 5-5-2005 and pursuant to the award a judgment was passed by the 

Senior Civil Court of Bahrain as mentioned in Para 24 of the plaint. In the plaint the 

following prayer has been made:- 

  

"In view of the above submissions, it is most respectfully prayed that a judgment and decree 

may be passed in favour of the plaintiff and against the defendants in following manner: 

 (a) (i) An amount of Pakistan Rupees equal to US$14,803,059.81 which represents the 

amount that was allowed to the plaintiff in the Award calculated till December 16, 2003; 

  

(ii) compensation in lieu of cost of funds of the plaintiff from December 16, 2003, till the 

date of institution of this suit; and 

  

(iii) pendente lite mark-up from the date of institution of this suit till a full realization of all 

the amounts due to the plaintiff. 

  

(b) Arbitration costs in Bahrain including the charges of the Arbitration Centre, translation 

charges, lawyer's fees; and 

  

(c) Plaintiff's costs and expenses in connection with the current proceedings in Pakistan." 

  

6. We have noticed that learned trial court has noted the facts and arguments advanced by 

the learned counsel for the parties with full detail, therefore, need not be re-noted here. 

  

7. The most important fact in our view is that the appellant/plaintiff has prayed for recovery 

of amount on the basis of an award. As the arbitration clause was available in the 'finance 

agreement' and the appellant-plaintiff has not sought a decree after adjudication by the court 

on the basis of 'finance agreement', therefore, the plaintiff was to cross two hurdles. 

  

(1) Plaintiff is a "Financial Institution". 

  

(2) Suit on the basis of 'Foreign Award' is competent before the Banking Court. 

  

(1) The appellant-plaintiff is a "Financial Institution" in the light of definition given in the 

Financial Institutions (Recovery of Finances) Ordinance, 2001. The relevant section 2(a)(i) 

of the Ordinance is as follows:- 

  

2. Definitions.--In this Ordinance, unless there is anything repugnant in the subject or 

context-- 

  

(a) "financial institution" means and includes-- 
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 (i) any company whether incorporated within or outside Pakistan which transacts the 

business of banking or any associated or ancillary business in Pakistan through its branches 

within or outside Pakistan and includes a government savings bank, but excludes the State 

Bank of Pakistan; 

  

(ii) 

  

(iii) 

  

Learned counsel for the appellant has stated that his case falls under section 2(a)(i) of the 

Financial Institutions (Recovery of Finances) Ordinance, 2001. For discussion it will be 

appropriate that subsection (1) of section 9 of the Financial Institutions (Recovery of 

Finances) Ordinance, 2001 be reproduced here for ready reference, as the same is most 

relevant:- 

  

9. Procedure of Banking Courts.-- (1) Where a customer or a financial institution commits a 

default in fulfilment of any obligation with regard to any finance, the financial institution or, 

as the case may be, the customer, may institute a suit in the Banking court by presenting a 

plaint which shall be verified on oath, in the case of a financial institution by the Branch 

Manager or such other officer of the financial institution as may be duly authorized in this 

behalf by power-of-attorney or otherwise. 

  

(2) 

  

(3) 

  

(4) 

  

(5) 

  

The definition of "Banking Company" has been mentioned in subsections (b) and (c) of 

section 5 of the Banking Companies Ordinance, 1962, which are as follows:- 

  

(5) (b) "banking" means the accepting, for the purpose of lending or investment of deposits 

of money from the public, repayable on demand or otherwise, and with drawable by cheque, 

draft, or otherwise; 

  

(c) "Banking Company" means any company which transacts the business of banking in 

Pakistan "and includes their branches and subsidiaries functioning outside Pakistan of 

banking companies incorporated in Pakistan". 

  

The businesses of Banking Companies have been mentioned in section 7 of the Banking 

Companies Ordinance, 1962 and for doing banking business a license is required from the 

State Bank of Pakistan in accordance with section 27 of the said Ordinance. It will also be 

useful to refer to the term "foreign banking company". In this context, section 5(ffa) of 

abovementioned Ordinance is as follows:- 
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 5(ffa). "foreign banking company" means a banking company, not incorporated in Pakistan, 

which has a branch or branches doing banking business in Pakistan under a license issued by 

State Bank of Pakistan in this behalf. 

  

8. In the above noting of statutory provisions and after its perusal it is clear that a "foreign 

banking company" which is not registered with the State Bank of Pakistan, cannot do the 

banking business in Pakistan and therefore cannot file a suit under section 9 of the Financial 

Institutions (Recovery of Finances) Ordinance, 2001 and is not a "Financial Institution" in 

the light of said provision of law. We get further support from the perusal of section 3 of the 

Financial Institutions (Recovery of Finances) Ordinance, 2001 because a State Bank 

certifies cost of funds of the banking companies which are registered with the State Bank of 

Pakistan and those cost of funds are to be awarded in a decree passed by the Banking Court 

and the word "shall" indicates that without awarding cost of funds no decree can be passed. 

Furthermore, thorough reading of the definition of "Financial Institution" given in section 

2(a)(i) of the Financial Institutions (Recovery of Finances) Ordinance, 2001 leads us to find 

that the transaction in respect of which the 'banking company' comes to the court must be in 

Pakistan, as the words employed in section 2(a)(i) "any associated or ancillary business in 

Pakistan through its branches within or outside Pakistan". In this view of the matter, it is 

necessary that the transaction must be in Pakistan and the branch of 'financial institution' 

may be outside Pakistan. In this case the transaction took place in Bahrain and the appellant-

plaintiff is not registered with the State Bank of Pakistan and the transaction has been 

claimed directly by the plaintiff company in Bahrain and not through its any branch in 

Pakistan, therefore, we agree with the findings recorded by the learned trial Court, except 

the findings noted in the last line of Para 15 at page 25 of the judgment that for banking or 

associated or ancillary business in Pakistan a company must be incorporated in Pakistan. 

  

(2) Now we come to the second point which was actually in issue in the suit, as we have 

noted supra that the appellant-plaintiff has come to the court for implementation of an award 

issued in Bahrain, as per the appellant/plaintiff, in accordance with the 'finance agreement' 

between the parties there is an arbitration clause. In accordance with the arbitration clause 

matter was referred to the Arbitrators, Gulf Cooperation Council Commercial Arbitration 

Centre, who issued an Award in favour of the appellant and upon the award a judgment has 

been passed by the Senior Civil Court of Bahrain. For implementation or adjudication on the 

basis of foreign awards no provision is available in the Financial Institutions (Recovery of 

Finances) Ordinance, 2001. On this score also the suit was not competent before the 

Banking Court. 

  

9. In the light of what has been discussed above, we see no force in this appeal, same stands 

dismissed with costs. 

 KMZ/S-2/L         Appeal dismissed. 
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2015 C L D 959 

[Lahore] 

Before Amin-ud-Din Khan and M. Sohail Iqbal Bhatti, JJ 

TARIQ MEHMOOD---Appellant 

versus 

ATLAS BANK LTD. through Authorised Agent---Respondent 
 

R.F.A. No. 1602 of 2014, decided on 10th November, 2014. 

 (a) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----Ss. 12, 22 & 27---Power of Banking Court to set aside decree under S.12 of the Financial 

Institutions (Recovery of Finances) Ordinance, 2001---Finality of order of Banking Court---

Scope---Application of defendant to set aside judgment and decree passed against it by the 

Banking Court, was rejected---Held, that in the present case, the defendant had appeared 

before the Banking Court and filed an application for leave to defend---Application under 

S.12 of the Financial Institutions (Recovery of Finances) Ordinance, 2001 was therefore not 

maintainable, in the present case, as it had not been the case of the defendant that summons 

was not duly served upon him and on account of such fact the defendant could not appear 

and file an application for leave to defend under S. 10 of the Financial Institutions 

(Recovery of Finances) Ordinance, 2001---After passing of order and decree by the Banking 

Court; the only remedy available to the defendant was to file an appeal under S. 22 of the 

Financial Institutions (Recovery of Finances) Ordinance, 2001---Defendant had therefore 

misdirected himself by filing an application under S. 12 of the Ordinance to set aside the 

decree which also otherwise not maintainable in view of S. 27 of the Financial Institutions 

(Recovery of Finances) Ordinance, 2001---Appeal was dismissed, in circumstances. 

  

(b) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----S. 22---Limitation Act (IX of 1908) Ss. 29(2) & 5---Time-barred appeal under S. 22 of 

the Financial Institutions (Recovery of Finances) Ordinance, 2001---Condonation of delay---

Bar to the applicability of S.5 of the Limitation Act, 1908 upon Financial Institutions 

(Recovery of Finances) Ordinance, 2001 in view of S. 29(2) of the Limitation Act, 1908---

Scope---Section 29(2) of the Limitation Act, 1908 provided that when for a special law or 

local law, a different period of limitation had been prescribed, the provisions of S. 5 of the 

Limitation Act 1908 would not be applicable---Under ordinary law, the period of filing a 

regular first appeal was ninety days, but in cases covered by provisions of Financial 

Institutions (Recovery of Finances) Ordinance, 2001, which was a special law, the 

prescribed period was thirty days for filing of an appeal against judgment and decree of the 

Banking Court---Application under S. 5 of the Limitation Act, 1908 for condonation of 

delay in filing of appeal under S. 22 of the Financial Institutions (Recovery of Finances) 

Ordinance 2001, was therefore, not maintainable. 

  

Allah Dino and another v. Muhammad Shah and others 2001 SCMR 286; Bashir Ahmad and 

others v. Messrs Habib Bank Ltd. 1990 CLC 1105; Akhtar Kaleem v. Citibank N.A. through 

Branch Manager 2004 CLD 1361 and Citi Bank N.A. A Banking Company through 

Attorney v. Riaz Ahmed 2000 CLC 847 rel.  

Ms. Tabinda Islam for Appellant. 
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 ORDER 
 Through this appeal, the appellant has challenged the order and decree dated 30-11-2010 

passed by learned Judge Banking Court No-III, Lahore. Along with this appeal the appellant 

has also filed an application under Section 5 of the Limitation Act, 1908 for condonation of 

delay. 

  

2. Learned counsel for the appellant was asked to advance arguments as to how section 5 of 

the Limitation Act, 1908 is applicable in the present case as the period for filing of appeal 

under the said section is thirty days. 

  

3. Learned counsel for the appellant argued that after passing of the order and decree dated 

30-11-2010 the appellant filed an application under section 12 of the Financial Institutions 

(Recovery of Finances) Ordinance, 2001 on 24-12-2010 for setting aside the order and 

decree dated 30-11-2010. The application remained pending for four years and was 

dismissed on 16-9-2014. 

  

4. From the contents of the application under section 12 of the Financial Institutions 

(Recovery of Finances) Ordinance, 2001 it transpires that the appellant had appeared before 

the Banking Court and filed an application for leave to defend the suit. 

  

5. Section 12 of the Financial Institutions (Recovery of Finances) Ordinance, 2001 is 

reproduced as under:- 

  

"POWER TO SET ASIDE DECREE.---In any case in which a decree is passed against a 

defendant under subsection (1) of Section 10 he may, within twenty-one days of the date of 

the decree, or where the summons was not duly served when he has knowledge of the 

decree, apply to the Banking Court for an order to set it aside, and if he satisfies the Banking 

Court that he was prevented by sufficient cause from making an application under section 

10, or that the summons was not duly served, the Court shall make an order setting aside the 

decree against him upon such terms as to costs, deposit in cash or furnishing of security or 

otherwise as it thinks fit and allow him to make the application within ten days of the order." 

  

The bare reading of section 12 of the Financial Institutions (Recovery of Finances) 

Ordinance, 2001 makes it clear that application under section 12 of the Financial Institutions 

(Recovery of Finances) Ordinance, 2001 was not maintainable in the present case as it had 

not been the case of the appellant that the summons was not duly served upon the appellant 

and on account of this fact the appellant could not appear and file an application for leave to 

defend the suit under section 10 of the Financial Institutions (Recovery of Finances) 

Ordinance, 2001. Meaning thereby that the application filed under section 12 of the 

Financial Institutions (Recovery of Finances) Ordinance, 2001 was misconceived. We are 

afraid that after passing of order and decree by the learned Judge Banking Court dated 30-

11-2010 the only remedy available to the appellant was to file an appeal under section 22 of 

the Financial Institutions (Recovery of Finances) Ordinance, 2001. The appellant by filing 

an application under section 12 of the Financial Institutions (Recovery of Finances) 

Ordinance, 2001 completely misdirected himself which was otherwise not maintainable 
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before the Banking Court in view of section 27 of the Financial Institutions (Recovery of 

Finances) Ordinance, 2001. 

  

6. The appeal is admittedly barred by time and, therefore, the appellant has filed an 

application under section 5 of the Limitation Act, 1908 (C.M. No.1-C/2014) for condoning 

the delay while asserting therein that the delay in filing the appeal is neither intentional nor 

deliberate. Admittedly, the period of limitation for filing the appeal under section 22 of the 

Financial Institutions (Recovery of Finances) Ordinance, 2001 is 30 days from the date of 

decree. Even if the period consumed for obtaining certified copy of the impugned order and 

decree is excluded from the period of limitation, the present appeal has been preferred after 

expiry of period of limitation. The present appellant by filing an application for condonation 

of delay under section 5 of the Limitation Act, 1908 has admitted this fact that the appeal is 

time barred and, therefore, an application for condonation of delay has been filed. The only 

question would be as to whether section 5 of the Limitation Act, 1908 is applicable in the 

present case. Section 29(2) of the Limitation Act, 1908 provides that wherein a special law 

or local law different period of limitation has been prescribed the provisions of section 5 of 

the Limitation Act, 1908 will not be applicable. It is needless to mention here that under the 

ordinary law the period for filing a Regular First Appeal before this Court is 90 days but the 

present case is covered by provisions of Financial Institutions (Recovery of Finances) 

Ordinance, 2001 which is a special law prescribing a period of 30 days for filing an appeal 

before this Court against the judgment and decree passed by the learned Judge Banking 

Court. 

  

7. From the above discussion it becomes clear that special law has provided a different 

period of limitation than the ordinary law. Therefore, section 5 of the Limitation Act, 1908 

is not applicable in the present case in view of the provisions of section 29(2) of the 

Limitation Act, 1908. We have been guided while giving these observations by the law laid 

down by the Hon'ble Supreme Court of Pakistan in Allah Dino and another v. Muhammad 

Shah and others (2001 SCMR 286), Bashir Ahmad and others v. Messrs Habib Bank Ltd. 

(1990 CLC 1105) {Lahore}, Akhtar Kaleem v. Citibank N.A. through Branch Manager 

(2004 CLD 1361 {Lahore} and Citi Bank N.A., A Banking Company through Attorney v. 

Riaz Ahmed (2000 CLC 847) {Lahore}. In sequel to the above discussion this application 

(C.M. No.1-C/2014) filed under section 5 of the Limitation Act, 1908 is misconceived, 

incompetent and not maintainable, hence dismissed. 

  

8. In view of dismissal of the application for condonation of delay the main appeal which is 

admittedly barred by time cannot proceed further having been filed beyond the period of 

limitation prescribed under the Financial Institutions (Recovery of Finances) Ordinance, 

2001, hence the same is also dismissed. 

 KMZ/T-23/L Appeal dismissed. 
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2015 C L D 972 

[Lahore] 

Before Amin-ud-Din Khan and M. Sohail Iqbal Bhatti, JJ 

Messrs PERVAIZ & CO. through Proprietor and others---Appellants 

versus 

NATIONAL BANK OF PAKISTAN through Attorney---Respondent 
  

R.F.A. No. 841 of 2011, heard on 2nd December, 2014. 

 (a) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----S. 22--- High Court (Lahore) Rules and Orders Volume V; Chapter I, Part A, Rr. 9 & 

9A---Appeal, filing of---Removal of objections---Duty of appellant---Appeal under S.22 of 

the Financial Institutions (Recovery of Finances) Ordinance, 2001 was filed within time, 

however, when the same was returned by the Deputy Registrar (Judicial) of the High Court 

with objections, the appellant took three years to finally refile the appeal after removal of all 

objections---Contention of the appellant was that the said objections were frivolous and 

therefore the appeal should now be heard---Held, that even though the appeal was filed 

within time; it was also duty of the appellant, when the office raised objections, to receive 

back the appeal and refile the same within reasonable time which was ordinarily seven days 

after removing of all objections---When an appeal was filed within the prescribed period of 

limitation under the law; then in case of subsequent delay to comply with instructions or the 

objections raised by the office of the court; there were two options available to the litigant 

party; one was to comply with the objection(s) raised and the second was to request the 

office of the court to place matter before the court for determination with regard to the 

validity of the office objections---In the present case, when the office raised objection, and 

appellant received back the appeal and filed the same again without removing some of the 

objections and then received the appeal back and finally removed all the objections and in 

such process appellant consumed more than three years and no explanation for period of 

three years had been given by the appellant---Such contumacious act of the appellant did not 

entitle the appellant to any leniency---Appeal was dismissed. 

  

(b) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----S. 22---Limitation Act (IX of 1908) Ss. 29(2) & 5---Time-barred appeal under S. 22 of 

the Financial Institutions (Recovery of Finances) Ordinance, 2001---Condonation of delay---

Bar to the applicability of S. 5 of the Limitation Act, 1908 upon Financial Institutions 

(Recovery of Finances) Ordinance, 2001 in view of S. 29(2) of the Limitation Act, 1908---

Scope---Section 5 of the Limitation Act, 1908 was not applicable for condonation of delay, 

if any, as the Financial Institutions (Recovery of Finances) Ordinance, 2001 was a special 

law. 

 Protein and Fats International (Pvt.) Limited through Chief Executive and 2 others v. 

Capital Assets Leasing Corporation Limited through Manager 2005 CLD 857; Manzoor 

Hussain and others v. Sajawal and others 1983 SCMR 465 and Ali Muhammad and others v. 

Fazal Hussain and others 1983 SCMR 1239 rel. 

 Syed Salman Haider Jafri for Appellants. 

Muhammad Younis for Respondent.  

Date of hearing: 2nd December, 2014. 
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JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this appeal, judgment and decree dated 6-2-2008 

passed by the learned Judge Banking Court-I, Gujranwala, have been assailed. 

  

2. The appeal was first time came up for hearing before this court on 11-1-2012 when this 

court issued pre-admission notice to the other side to consider the question of delay, filing of 

appeal within limitation and removal of objections with a long delay. Subsequently on 7-2-

2013 after hearing the learned counsel for the parties notice was issued to the respondent and 

record of trial Court was also requisitioned. 

  

3. The facts are that judgment and decree were passed on 6-2-2008. The appellants applied 

for issuance of certified copies of the judgment and decree on 7-2-2008. The same were 

prepared and delivered to the appellants on 7-4-2008. The appeal was filed on 6-5-2008 i.e. 

on 29th day of the limitation. The office of this court had raised nine objections. The 

appellants received back the appeal on 14-5-2008 and refiled on 26-6-2008 with an 

endorsement that objections have been removed. The office noted that objections Nos.11 

and 18 have not been removed. The appeal was again received back and refiled on 13-9-

2011, this period is more than three years. This case has checkered and distinguishable 

history. It is not the case of appellants that the objections were not in the knowledge of 

appellants when the file was received back first time on 14-5-2008 and refiled on 26-6-2008. 

It is also not denied that all the objections raised by the office were removed. The objection 

of non-deposit of advance printing charges was first time raised and as per learned counsel 

for the appellants the charges have been deposited on 7-7-2011 bearing receipt No. 480 and 

the appeal was refiled on 13-9-2011. In this case when the case of appellants that the office 

raised frivolous objections, it is not the appellants themselves to decide that the objections 

are valid or frivolous. They have to remove the objections or request the office to place the 

matter before the court for determination of their assertions that whether the office 

objections have some value or the same are frivolous one. The appellants have opted to re-

file the appeal first time without removing two of the objections raised by the office. The 

objection with regard to non-deposit of advance printing charges as well as a certificate 

required at objection Sr.No.18 were not removed, the appeal was received back and refiled 

on 26-6-2008 without the prayer that same be placed before the court and when again the 

office raised the objection that objections at Sr.Nos.11 and 18 have not been removed, the 

appellants opted to remain indolent and slept over his right for a period of more than three 

years and admittedly the appellants removed the objections and refiled the appeal on 13-9-

2011. 

  

4. Though the appeal was filed first time within prescribed period of limitation. It was also 

the duty of appellants, when office raised the objections, to receive back the appeal and 

refile within the reasonable time which is ordinarily seven days after removing all the 

objections raised by the office. First time the complete objections were not removed and 

appeal was refiled after more than one month of receiving the same and second time when 

again the appeal was received for removing two objections already raised by the office, 

which were not removed earlier, the appellants refiled the appeal after more than three years, 

this act of the appellants is contumacious one. We are conscious of the fact that when the 

appeal is filed within the prescribed period of limitation under the law, then the subsequent 
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delay to comply with the instructions or the objections raised by the office of this court i.e. 

Deputy Registrar (Judicial), there are two options with a litigant party; one is to comply with 

the objection raised by the office and second is to request the office of this court to place the 

matter before the court for determination with regard to validity of office objections. 

Certainly in case of second option the party satisfies the court that office has wrongly raised 

the objection. In case in hand, the only assertion of learned counsel for the appellants that 

office has raised frivolous objections. On the other hand, same were removed by the 

appellants after more than three years of filing of appeal. They never requested the office to 

place the case before the court for determination of objection whether the frivolous 

objections have been rightly raised. Now the argument of learned counsel for the appellants 

that the objections were frivolous, has no force when the appellants slept over their right for 

more than three years. This attitude of a litigant is absolutely not bearable, as in this case the 

impugned judgment and decree are of the year 2008 and the appellants succeeded in filing a 

proper and complete appeal in the year 2011 which is beyond more than three years of 

period of original limitation of filing of appeal under the Financial Institutions (Recovery of 

Finances) Ordinance, 2001. In this view of the matter, the conduct of appellants cannot be 

ignored. 

 5. Though C.M. No.1-C of 2011 has been filed under section 5 of the Limitation Act, 1908. 

Section 5 of the Limitation Act is not applicable in condonation of delay, if any, in banking 

matters when it is a special law. We take light from the judgments reported as "2005 CLD 

857 (Protein and Fats International (Pvt.) Limited through Chief Executive and 2 others v. 

Capital Assets Leasing Corporation Limited through Manager), 1983 SCMR 465 (Manzoor 

Hussain and others v. Sajawal and others) and 1983 SCMR 1239 (Ali Muhammad and 

another v. Fazal Hussain and others)." Even otherwise, we are of the view that when the 

appeal was filed within the prescribed period of limitation, for condonation of delay in 

refiling the appeal the appellants were required to satisfy the court in accordance with High 

Court Rules and Orders. For ready reference, Rules 9 and 9-A of Part-A of Chapter-1 of 

Volume V of Rules and Orders of the Lahore High Court, Lahore are as under:- 

  

"9. POWER TO RETURN PETITION FOR AMENDMENT. 

 The Deputy Registrar is authorized to return for amendment, or making up the deficiency or 

filing the requisite documents within a time to be specified on the objection memo. 

Appendix I in an order to be recorded by him on the petition, any petition not drawn up in 

conformity with the foregoing directions. 

  

9-A. A list of petitions, appeals, etc. ordered to be returned shall be notified on the Notice 

Board and petitions, appeals, etc, not received back within seven days of the publication of 

the list shall be placed before a Judge of the High Court for orders on a date to be notified by 

including such petition in a motion cause list. It is made clear that any delay in placing such 

petition before the Court or issuing the list shall not furnish any justification for non-receipt 

of the returned petition in time and non-compliance of the objection taken within time 

specified by Deputy Registrar." 

 In this case the position is clear when the office raised the objection the appellants received 

back the appeal and refiled the same without removing some of the objections, then received 

back the file of appeal and finally removed all the objections and consumed more than three 

years in this procedure and no explanation has been given for consuming three years. This 
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contumacious act of the appellants does not entitle them any leniency. In these 

circumstances, we dismiss this appeal on the ground of contumacious act of the appellants in 

refiling the appeal after a delay of three years after removing all the objections. 

 KMZ/P-2/L         Appeal dismissed. 

 

2015 C L D 1644 

[Lahore] 

Before Amin-ud-Din Khan and M. Sohail Iqbal Bhatti, JJ 

HABIB BANK LIMITED, DEIRA BRANCH, DEIRA DUBAI UAE---Appellant 

Versus 

W.R.S.M. TRADING COMPANY, L.L.C. and 4 others---Respondents 
 

R.F.A. No.395 of 2005, decided on 10th March, 2015. 

(a) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)-- 
---S. 5---Contract Act (IX of 1872), S. 23---Banking Companies Ordinance (LVII of 1962), 

Ss. 3-A, 25 & 41---BCD Circulars by State Bank of Pakistan---Jurisdiction of Banking 

Court---Scope---BCD Circulars are issued by State Bank of Pakistan in exercise of powers 

under Ss. 3-A, 25 & 41 of Banking Companies Ordinance, 1962, and have force of law---

Any contract or agreement executed in violation to BCD circular comes within the mischief 

of S. 23 of Contract Act, 1872, being contrary to law and therefore, is not enforceable by 

Banking Court established under section 5 of Financial Institutions (Recovery of Finances) 

Ordinance, 2001. 

  

(b) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----S. 9(1)---Suit before Banking Court---Locus standi---Under S. 9 of Financial Institutions 

(Recovery of Finances) Ordinance, 2001, before Banking Court, financial institution or a 

customer can file a suit and none else. 

  

(c) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----S. 2(a)(i)---"Financial institution"---Scope---For falling within the definition of term 

financial institution' the transaction must be within Pakistan. 

  

(d) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)--- 
----Ss. 2(a) & 9---Civil Procedure Code (V of 1908), O. VII, R.10---Suit for recovery of 

finance---Return of plaint---Loan advanced by Foreign Branch of Bank (plaintiff)---Filing of 

suit in Pakistan-- Scope---Branch of plaintiff bank -in foreign country advanced finance 

facility to defendant company registered in that foreign country but Directors of the 

company were Pakistanis---Plaintiff Bank filed suit in Pakistan against defendant company 

and its Directors---Validity-- Transaction in question or for filing of suit in Pakistan under S. 

9 of Financial Institutions (Recovery of Finances) Ordinance, 2001, Bank was not a 

"financial institution" under S. 2(a) of Financial Institutions (Recovery of Finances) 

Ordinance, 2001---High Court returned plaint to plaintiff Bank and set aside judgment and 

decree passed by Banking Court---Appeal was allowed accordingly. 

  

Ms. Ayesha Hamid for Appellant (in R.F.A. No. 395 of 2005). Bashir Ahmad Shaheen for 

Appellant (in R.F.A. No. 395 of 2004).  
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Mrs. Raeesa Sarwat for Appellant (in F.A.O. No.254 of 2008). Muhammad Shahzad 

Shaukat for Respondent No.2.  

Muhammad Shuja Baba for Respondents Nos. 4 and 5 (in R.F.A. No. 362 of 2003).  

Muhammad Akram Pasha for Respondent (in R.F.A. No.362 of 2003).  

Abdul Rauf Saleem on behalf of Hashim Sabir Raja for Respondent No.2 (in F.A.O. No. 

254 of 2008).  

Date of hearing: 28th January, 2015. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this single judgment we intend to decide instant 

appeal as well as R.F.A. No.395 of 2004, R.F.A. No.362 of 2003 and F.A.O. No.254 of 

2008 as common questions of law and fact are involved in all these matters. 

  

2. R.F.A. No. 395 of 2005 has been directed against the judgment and decree dated 15-7-

2005 whereby learned Judge Banking Court, Lahore returned the plaint on the ground that 

court lacks jurisdiction. 

  

3. Brief facts are that plaintiff-appellant filed a suit against the defendants under section 9 of 

the Financial Institutions (Recovery of Finances) Ordinance, 2001 before the Banking Court, 

Lahore on 22-11-2002 for recovery of 2,042,059.22 UAE Dirhams equivalent to 

Rs.3,32,85,565.28 on the grounds that plaintiff is the branch of HBL at Deira Dubai, UAE; 

that defendant No. 1 is a limited liability company incorporated under the Commercial 

Companies Law of UAE; that defendants Nos. 2 to 5 are Directors of defendant No. 1 and 

guarantors for repayment of advances/credit/financial accommodation allowed by the 

plaintiff to defendant No. 1 in UAE; that defendants availed various finance facilities and 

operated their various accounts till March, 2002 and that on account of reported differences 

between defendants Nos. 2 to 5 they stopped trading and fled the UAE in order to avoid 

payment of their outstanding liabilities to the plaintiff. With regard to cause of action Para 

10 of the plaint is reproduced: 

  

"The cause of action arose to the plaintiff against the defendants jointly and separately on 

the various dates detailed in the attached statements of accounts when the defendants availed 

the sanctioned finances and operated the said accounts, on various other dates including 17-

4-2001 when the defendants furnished various securities including personal guarantees of 

defendants Nos. 2 to 5 for re-payment of the sanctioned finance-facilities, in March, 2002, 

when defendants stopped trading and fled the UAE to avoid re-payment of their outstanding 

liabilities, and the cause of action is a continuing one." 

  

Para 11 of the plaint relates to jurisdiction of Court, same is also reproduced:- 

  

"Defendants Nos.2 to 5 reside and carry on business at Lahore, and defendants have closed 

the business of defendant No. 1 in Dubai and have fled Dubai/UAE and hence this 

honourable Court has jurisdiction to entertain and adjudicate upon this suit." 
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On the objections raised by the defendants in their PLA a preliminary issue was framed by 

the learned trial court i.e. "whether this court lacks' the territorial jurisdiction to entertain this 

suit? OPD 2 to 5". 

  

While deciding the preliminary issue in favour of defendants the plaint was returned. 

  

4. Brief facts of R.F.A. No. 395 of 2004 titled "UBL v. W.R.S.M Trading Company and 

others" are that plaintiff-appellant, a branch of UBL at Murshid Bazar, Deira Dubai, United 

Arab Emirates, advanced a loan facility to defendants-respondents in UAE and on non-

fulfillment of liability when defendants Nos. 2 to 5 fled UAE. A suit under section 9 of the 

Financial Institutions (Recovery of Finances) Ordinance, 2001 has been filed in the Lahore 

High Court with the powers of Banking Court for recovery of 14,106,262.72 UAE Dirhams 

on the ground that plaintiff is a branch of UBL at Murshid Bazar, Deira Dubai, United Arab 

Emirates and defendant No. 1 is a limited liability company incorporated under the 

Commercial Companies Law of UAE. With regard to cause of action and territorial 

jurisdiction Para No. 16 of the plaint is reproduced for ready reference:- 

  

"That the cause of action arises in favour of the plaintiff against the defendants, within the 

territorial jurisdiction of this honourable Court since the defendants Nos. 2 to 5 reside and 

carry on business within the territorial jurisdiction of this honourable Court. The cause of 

action first arose on 24-3-1996 when the defendants Nos. 2 to 5 executed loan and security 

documents including personal guarantees to secure the finances extended by the plaintiff to 

the defendant No.1 and subsequently also arose when amounts were siphoned off from the 

plaintiff to be diverted for the use of a company, Waheed Brothers (Pvt.) Ltd. Exclusively 

controlled by the defendants Nos. 2 to 5 in Lahore, Pakistan. The cause of action further 

arose on or before March, 2002 when the defendants with intention to dishonestly evade 

their obligation to the plaintiff absconded and returned to their place of original and 

permanent domicile in Lahore, Pakistan. The cause of action further arose in April 25, 

2002/June 1, 2002, when the defendants Nos. 3, 4 and 5 wrote to the plaintiff through their 

legal representatives in Karachi and Lahore denying any liability whatsoever to the plaintiff. 

It is also pertinent to mention that the defendants own and control substantial assets and 

properties in terms of section 17 of the Ordinance within the territorial jurisdiction of this 

honourable Court." 

  

Therefore, prayer for grant of a decree has been made. 

  

5. On 28-4-2004 defendants Nos. 3, 4 and 5 stated that a decree has been passed on the 

subject matter brought before this Court by a Court at UAE rendering the suit in hand 

infructuous, the learned Single Judge of this Court consigned the C.O.S. No. 27 of 2002, 

which is subject matter of this appeal. Thereafter, the plaintiff-bank moved an application 

i.e. C.M. No. 136-B of 2004 with the prayer that order dated 28-4-2004 be recalled and 

direction be issued for production of certified copies of judgment/decree passed by the 

learned Dubai Court, so as to see implication of section 13 of the C.P.C. Vide order dated 

29-7-2004 the learned trial Court dismissed the application on the ground that two suits for 

recovery of one finance facility are not maintainable and the application was also dismissed 
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on the ground that court has become functus officio and after passing the order only a 

clerical mistake can be corrected under section 152 of C.P.C. Hence, this appeal. 

  

6. Subject matter of R.F.A. No.362 of 2003 is a suit filed by the respondent-plaintiff Bank of 

Oman Limited, a Banking Company incorporated in United Arab Emirates with its 

registered office at Dubai and a Branch at 48-Shahrah-e-Quaid-e-Azam, Lahore, for 

recovery of Rs.1,47,719.63 equivalent to 31650.59 UAE Dirhams before the Special Judge 

Banking, Lahore (Jurisdiction under the Banking Companies (Recovery of Loans) 

Ordinance, 1979 on 7-1-1988. 

  

Brief facts are that plaintiff-respondent Bank allowed a loan facility to appellant-defendant 

in UAE and defendant also executed an agreement dated 9-11-1984 in this regard. Loan was 

disbursed to the defendant and defendant by crediting his Account No.06-93-10029-4 

maintained in the plaintiff's branch known as Riqa Branch in Dubai and he acknowledged 

his liability vide letter dated 8-9-1985 and also executed 10 cheques to liquidate the same 

but when the cheques were presented for encashment it revealed that defendant did not 

deposit any amount in his account. It has been further pleaded in Para No. 2 of the plaint 

"Additionally, the defendant executed 10 Demand Promissory Notes which, as per law of 

United Arab Emirates were not required to be stamped. With regard to cause of action Para 

5 of the plaint is necessary to be reproduced:- 

 "That the cause of action arose firstly on 9-11-1984 when the agreement was executed by 

the defendant; secondly on 8-9-1985 when he acknowledged his liability; thirdly on 

different dates for which he drew cheques the last being date 28-9-1986 and lastly about a 

month ago, when the defendant refused to liquidate his liability." 

  

Leave application was filed, the same was granted on 19-6-1999 and thereafter issues were 

framed and after trial ultimately vide judgment and decree dated 5-7-2003 the suit was 

decreed, hence, this appeal. 

  

7. Subject matter of F.A.O. No.254 of 2008 titled "Habib Bank A.G. Zurich v. WRSM 

Trading Company etc." is also a suit filed by plaintiff-appellant HBL main Branch at 

Baniyas Square, Deira Dubai, UAE against the respondents for recovery of 1,938,328.49 

UAE Dirhams equivalent to Pakistani Rs:31,400,000. 

  

The facts as mentioned in the plaint are that defendant No. 1 through its partners-

Directors/defendants Nos. 1 and 2 opened an account on 3-5-1992 with the plaintiff's main 

branch. Deira Dubai, UAE and availed finance facility in the form of Over Draft, Sight 

Letter of Credit/PAD and loan against the Trust Receipt, which was enhanced from time to 

time and lastly on 1-8-1999 up to the total limit of 5,500,000 UAE Dirhams and they 

executed security documents as mentioned in Para 10 of the plaint and that the defendants 

did not clear the liability, therefore, the suit amount is recoverable from them. Para 14 of the 

plaint is with regard to cause of action, which is reproduced:- 

  

"That the cause of Action arose in favour of the plaintiff Bank and against the defendants 

firstly when they opened the current account and secondly on the various dates on which the 

agreements and documents mentioned above were executed. It has also accrued in view of 
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the breaches of the agreement by the defendants on it finally arose on which the defendants 

despite the notice serviced by the plaintiff Bank failed to adjust their liabilities towards the 

plaintiff Bank which continues till the filing of the suit." 

  

Para No. 15 of the plaint is about jurisdiction which is reproduced:- 

  

"That the defendants reside at Lahore, therefore, this Hon'ble Court has the exclusive 

jurisdiction to adjudicate upon the present suit." 

  

Application for leave to defend was filed and objection of jurisdiction of court to entertain 

the suit was raised on the ground that loan was disbursed in Dubai where "Financial 

Institution and borrower" run their business permanently and the documents were also 

executed there. The learned trial court heard arguments on the PLA filed by the defendants 

and holding that the statement of account was not proper statement of account and this Court 

lacks territorial jurisdiction to entertain this suit, returned the plaint. Hence, this appeal. 

  

8. Now we decide question in controversy relating to all the cases mentioned supra. As some 

reference of contract is required, therefore, we will refer the record and contract which is 

'subject matter of the titled appeal i.e. R.F.A. No. 395 of 2005. The issue involved is that 

admittedly the bank incorporated within Pakistan having its branch in a foreign country 

advanced certain finance facilities to respondents at Dubai, the contract was arrived at 

between the parties in the foreign country and the laws of that country were applicable on 

that contract, whether in case of default the bank can file a suit in Banking Court in 

Pakistan? 

  

9. We have heard learned counsel for the parties. The arguments advanced by learned 

counsel for the parties were very lengthy and learned counsel for the parties referred many 

judgments to establish their point of view argued before us. As we have noted that the point 

in issue is simple one and most of the case-law referred by learned counsel for the parties is 

not with regard to matter in issue, therefore, no need to note all the citations referred by the 

learned counsel for the parties. 

  

10. Learned counsel for the appellant has mostly referred section 20 of the C.P.C. to argue 

that suit was maintainable and the case-law relating to section 20 of C.P.C. was referred. We 

are of the view that section 20 of the C.P.C. is not directly applicable in this matter as 

section 20 of C.P.C. is procedural in nature which speaks for place of filing of a suit, but 

right of filing, of a suit under special enactment is a substantial right and not only a 

procedural matter, therefore, for resolving the matter in issue we have to see the provisions 

of Financial Institutions (Recovery of Finances) Ordinance, 2001 as well as certain clauses 

of the documents executed by the parties for advancement of the loan. 

  

11. We can take benefit of clause (b) from page 2 of the Sanction Letter and clause 4 of 

letter of arrangement, which are respectively reproduced as follows:- 
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Clause (b): Compliance by (WRSM Trading Co. LLC) with all local regulations, including 

Central Bank of UAE mandated Regulations and indemnification of HBL for any penalties 

levied on HBL in case of non-compliance." 

  

Clause 4: I/We also agree that the interests under this LETTER OF ARRANGEMENT shall 

be calculated at the rate over the rate of interest on the fixed deposit for one year as 

prescribed by the UAE Currency Board from time to time or at such rate as the Bank may 

from time to time advise and that shall be charged on the daily balance of any overdrawn 

account and debited in accordance with the BANK's usual practice together with accession 

and other charges and expenses. 

  

The Letter of Arrangement shows that advancement of finance facility is interest based plus 

the rate will be accordingly fixed deposit for one year as prescribed by UAE Currency 

Board, which clearly means that the contract was arrived at between the parties in 

accordance with the local laws where the contract was being executed. At this stage it would 

be useful to refer to circulars BCD No. 13 of 1984 and BCD No. 32 of 1984 issued by the 

State Bank of Pakistan, which are reproduced hereunder:- 

  

"BCD Circular No.13 of 1984 

STATE BANK OF PAKISTAN 
Banking Control Department 

Central Directorate 

Karachi 

  

BCD Circular No.13 [Dated: June 20, 1984] 

  

All Banks, 

  

Dear Sirs 

  

Elimination of 'RIBA' from the 

Banking System 
  

As has been announced by the Finance Minister, it is the intention of Government that the 

Banking System should shift over to Islamic modes of financing during the course of the 

next financial year. These modes of financing have been described in Annexure I. This shift 

will take place according to the following programme: 

  

(i) As from the 1st July, 1984, all banking companies will be free to make finance available 

in any of the modes of financing listed in Annexure I. However, as a transitional 

arrangement, they will also be free to lend on the basis of interest, provided that no 

accommodation for working capital will be provided or renewed on interest basis for a 

period of more than six months. 
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(ii) As from the 1st January, 1985, all finances provided by a banking company to the 

Federal Government, Provincial governments, public sector corporations and public or 

private joint stock companies shall be only in any one of the modes indicated in Annexure I. 

  

(iii) As from the 1st April, 1985, all finances provided by a banking company to all entities, 

including individuals, shall be on the same basis as mentioned in (ii) above. 

  

(iv) The appropriate mode of financing to be adopted in any particular case will be settled by 

agreement between the banking company and the client. Some possible modes of financing 

for various transactions have been shown in Annexure 

  

(v) As from the 1st July, 1985, no banking company shall accept any interest-bearing 

deposits. As from that date, all deposits accepted by a banking company shall be on the basis 

of participation in profit and loss of the banking company, except deposits received in 

Current Account on which no interest or profit shall be given by the banking company. 

  

(2) The instructions contained in item (i), (ii) and (iii) above shall, however, not apply to on-

lending of foreign loans which will continue to be governed by the terms of the loans. 

Likewise, the instructions contained in item (v) above shall not apply to foreign currency 

deposits. 

  

(3) The above instructions are being issued under the Banking Companies Ordinance, 1962. 

Further instructions, where necessary, will follow. 

  

Please acknowledge receipt. 

  

Yours faithfully 

(SIBGHATULLAH) 

Director" 

  

"BCD Circular No.32 of 1984 

STATE BANK OF PAKISTAN 

Banking Control Department 

Central Directorate 

Karachi 
  

BCD Circular No.13 [Dated: November 26, 1984] 

  

All Banks and Development Finance Institutions. 

  

Dear Sirs 

  

Elimination of 'RIBA' from the 

Banking System Bank Charges 

  

Please refer to BCD Circular No.13, dated the 20th June, 1984. 
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 (2) Vide BCD Circular No.7, dated the 28th March, 1984 bank charges except charges for 

home remittances, have been deregulated. The schedules of bank charges received from the 

banks show that the following items of bank charges are based on interest:-- 

  

(i) Mark-up in the case of import bills under important letters of credit. 

  

(ii) Mark-down in the case of documentary bills drawn against inland letters of credit. 

  

(3) The schedules also provide for levy of overdue/penal interest in case of non-

retirement/non-payment of inland cheques, bills etc., purchased. 

  

(4) In exercise of the powers vested in it under the Banking Companies Ordinance, 1962, the 

State Bank of Pakistan is pleased to direct that as from the 1st January, 1985, interest, 

wherever charged by a banking company/development finance institution in any of the items 

of bank charges, shall be replaced by a non-interest mode considered appropriate by it. 

Moreover, overdue/penal interest or mark-up on mark-up shall not be charged by a banking 

company/DFI as from that date. Instead, it may take legal steps for recovery of the overdue 

finance. 

  

(5) Please acknowledge receipt. 

 Yours faithfully 

(SIBGHATULLAH) 

Director" 

 No interest based transaction can take place in Pakistan after 1-1-1985 as provided in BCD 

circular No.13 dated 20-6-1984. It is not out of place to mention here that BCD circulars are 

issued by the State Bank of Pakistan in exercise of powers under sections 3-A, 25 and 41 of 

the Banking Companies Ordinance, 1961 and would have a force of law. Any contract or 

agreement executed in violation to the BCD circular would come within the mischief of 

section 23 of the Contract Act being contrary to law and would therefore not be enforceable 

to the Banking Court established under section 5 of the Financial Institutions (Recovery of 

Finances) Ordinance, 2001. If the arguments advanced by learned counsel for the appellant 

are accepted then it will be extending jurisdiction of the Banking Court beyond the 

territories of Pakistan and further when the transaction was governed by the laws of the 

foreign country and forum of enforcement of rights and obligations in consequences of the 

transaction was also available there and only on the ground that the defendant had allegedly 

fled from Dubai and permanent address of some of the defendants is of Pakistan, therefore, 

the courts in Pakistan had jurisdiction to entertain the suit. 

  

12. The most relevant is the definition of "Financial Institution", which is provided under the 

definitions mentioned in section 2 of Financial Institutions (Recovery of Finances) 

Ordinance, 2001, which is reproduced as under:- 

  

"Financial Institution" means and includes---(1) any company whether incorporated within 

or outside Pakistan which transacts the business of banking or any associated or ancillary 

business in Pakistan through its branches within or outside Pakistan and includes a 

government savings bank, but excludes the State Bank of Pakistan; 
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 (ii) A modaraba or modaraba management company, leasing company, investment bank, 

venture capital company, financing company, unit trust or mutual fund of any kind and 

credit or investment institution, corporation or company; and 

  

(iii) any company authorized by law to carry on any similar business, as the Federal 

Government may by notification in the official Gazette, specify." 

  

We have thoroughly gone through this definition, under section 9 of Financial Institutions 

(Recovery of Finances) Ordinance, 2001 before a Banking Court the Financial Institution or 

a customer can file a suit and none else. In this case when it has been claimed that plaintiff-

appellant is a financial institution, the plaintiff to prove that it is "financial institution" under 

the definition clause of section 2 of the Financial Institutions (Recovery of Finances) 

Ordinance, 2001. As we have noted supra we have carefully and thoroughly read the 

definition of "financial institution", what we have been able to gather from the definition of 

"financial institution" is that a company may be incorporated within or outside Pakistan and 

transacts a business of banking or any associated or ancillary business in Pakistan through 

its branches within or outside Pakistan, means that transaction must have taken place in 

Pakistan. It is not necessary that the branch of that company may be situated within Pakistan 

or outside Pakistan but for falling within the definition of "Financial Institution" the 

transaction must be within Pakistan. When any branch of company situated within Pakistan 

or outside Pakistan does not transact a business within Pakistan for that transaction that 

institution cannot be said to be a "financial institution". When for the purposes of that 

transaction the company is not a financial institution, therefore, in case of default by the 

other side the company cannot file a suit under section 9 of the Financial Institutions 

(Recovery of Finances) Ordinance, 2001 in Pakistan. ' 

  

13. In the light of what has been discussed above, we are clear in our mind that for the 

transaction in question or for filing of suit in Pakistan under section 9 of the Financial 

Institutions (Recovery of Finances) Ordinance, 2001, 'the appellant bank is not a financial 

institution under section 2(a) of the Financial Institutions (Recovery of Finances) Ordinance, 

2001, therefore, the order of return of plaint passed by the learned Banking Court has no 

exception. Resultantly, R.F.A. No. 362 of 2003 is allowed, judgment and decree impugned 

therein are set aside and plaint is returned. R.F.A. No.395 of 2005 as well as R.F.A. No. 395 

of 2004 and F.A.O. No. 254 of 2008 are not maintainable, same stand dismissed. 

 MH/H-11/L Plaint returned. 
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2015 C L D 1682 

[Lahore] 

Before Amin-ud-Din Khan and M. Sohail Iqbal Bhatti, JJ 

The BANK OF PUNJAB through Mehboob ul Hassan, EVP Head SAM---Petitioner 

Versus 

AMTEX LIMITED through Director and 9 others---Respondents 
  

Writ Petition No.8315 of 2015, decided on 25th March, 2015. 

 (a) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)--  
----Ss. 9 & 22--- Constitution of Pakistan, Art. 199---Constitutional petition---

Maintainability---Interlocutory order---Petitioner Bank issued bank guarantee and Banking 

court directed the petitioner to deposit amount of bank guarantee in Court--- Validity---

Order for depositing amount of bank guarantee in court was interlocutory in nature against 

which no appeal had been provided by the Ordinance therefore, the same could not be 

challenged by filing constitutional petition--- Order passed by Banking Court directing 

petitioner to deposit amount of bank guarantee with court did not occasion any injustice to 

petitioner---High Court declined to interfere with order passed by Banking Court---

Constitutional petition was dismissed in circumstances. 

 Bank of Punjab v. International Ceramics Ltd. and others 2013 CLD 1472; Messrs National 

Security Insurance Co. Ltd. v. Messrs Hoechst Pakistan Ltd. and others PLD 1990 SC 709; 

Sheikh Gulzar Ali and Co. Ltd. and others v. Special Judge, Special Court of Banking and 

anomer 1991 SCMR 590; Crescent Factories Vegetable Ghee Mills and 5 others v. National 

Bank of Pakistan, District Courts Branch, Sahiwal and another PLD 1985 Lah. 150; 

Federation of Pakistan and another v. Malik Ghulam Mustafa Khar PLD 1989 SC 26; 

Muslim Commercial Bank Ltd. through Chief Manager and Principal Officer v. Judge 

Banking Court No.II Faisalabad and 8 others 2002 CLD 991; Pakistan through Secretary 

Ministry of Food and Agriculture v. Special Court (Banking) Sindh and others 1991 SCMR 

2355; Pak Consulting and Engineering (Pvt.) Ltd. v. Pakistan Steel Mills and another 2002 

SCMR 1781; United Bank Limited v. Pakistan Industrial Credit and Investment corporation 

Ltd. and another PLD 2002 SC 1100 and Prudential Commercial Bank Limited v. Hydari 

Ghee Industries Limited and others 1999 MLD 1694 ref. 

 (b) Constitution of Pakistan-- 
----Art. 199--- Constitutional jurisdiction of High Court--- Scope--- Discretion vested in 

court, tribunal or authority, if not tainted with malice cannot be interfered with by High 

Court in its extraordinary constitutional jurisdiction. 

 Zahid Nawaz Cheema and Talib Hussain for Petitioner. 

  

ORDER  
Through this writ petition, the petitioner has sought the indulgence of this Court under 

Article 199 of the Constitution of the Islamic Republic of Pakistan, 1973 making the 

following prayer:- 

 "In view of the above submissions, it is respectfully prayed that while accepting this 

constitutional petition, the Impugned Orders dated 25-2-2011, 4-3-2011 and 13-2-2015 may 

graciously be declared against the express mandate of F.I.O., 2001, without jurisdiction, 

coram non judice, void ab initio, gross miscarriage of justice to the extent of issuing 

directions to petitioner/ defendant No.9 to deposit of amounts with Deputy Registrar 
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(Judicial). It is further respectfully prayed that the amounts i.e. Rs. 139,419,334 already 

deposited with Deputy Registrar (Judicial) by the petitioner/defendant No.9 may kindly be 

ordered to be returned to the petitioner/defendant No.9 along with profit accrued thereon, if 

any. 

  

It is further respectfully prayed that operation of impugned order dated 13-2-2015 to the 

extent of deposit of entire outstanding amount under the Guarantee may kindly be suspcaded 

till final decision of this petition. 

  

An ad-interim relief may also be granted to the petitioner in the interest of justice, equity and 

fair play. 

  

Any other relief which this Hon'ble Court deem fit and proper in the circumstances may also 

be granted to the petitioner." 

  

2. The facts of the case are that respondent No.1 filed a Suit for Declaration, Cancellation of 

Documents and Permanent Injunction, Damages against the petitioner and respondents 

Nos.2 to 9 under section 9 of the Financial Institutions (Recovery of Finances) Ordinance, 

2001. The petitioner had been impleaded as defendant No.9 having issued a Bank Guarantee 

in favour of respondent No.2 to secure the finance facility provided to respondent No.l. 

Along with the Suit bearing C.O.S. No.25 of 2011 C.M. No.95-B of 2011 was filed for grant 

of interim relief with the prayer to restrain the petitioner from encashing the Bank 

Guarantee. The learned Single Judge/Banking Court upon C.M. No.95-B of 2011 on 17-2-

2011 passed the following order:- 

  

"Issue Notice for 24-2-2011 by ordinary means, courier and special messenger. Adverse 

action may be taken by the defendant banks but payment under the guarantee shall not be 

made until 24-2-2011." 

  

3. Thereafter C. M. No. 95-B of 2011 came up for hearing on 25-2-2011 and after hearing 

the learned counsel for the parties the following order was passed on 25-2-2011:- 

  

"After hearing the learned counsel for the parties, it is evident that the defendants Nos.1 to 8 

bank claim that Rs.143,755,736 is overdue as principal amount and the unpaid rentals under 

the Sukuk which is realizable as per Appendix-A of the Undertaking dated 9-10-2007. For 

the reason the defendant bank have issued a Sakuk termination notice dated 7-2-2011 

demanding from defendant No.9 the guarantor bank, inter alia, the said amount. 

  

(2) Learned counsel for the plaintiff has referred to expert opinions on Islamic Law 

regarding characteristics of Mushraka to assail the legality of the payment terms under the 

Sukuk. On the other hand, learned counsel for the defendant banks has referred to material 

justifying such terms as being intrinsic to Sukuk-ul -Ajara. The court would like to hear the 

learned counsel for the parties, inter alia, on the point whether a partly performed promise 

by the plaintiff, made upon consideration received from the defendant banks, is rendered 

void ab initio under principles that have yet not been incorporated in our jurisprudence. 

Come up for hearing on 2-3-2011, before which date the defendant banks shall file their 
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reply to the instant applicant. The ad interim order dated 17-2-2011 is recalled subject to 

modification after considering the pleadings. 

  

(3) The Undertaking is prima facie enforceable for the buyout price of Sukuk units. The 

outstanding sukuk repurchase amount is accepted as being Rs.108,333,334 which shall 

forthwith be deposited by the defendant No.9 guarantor bank in an escrow bank account 

established in the name of and by the Deputy Registrar (Judicial) of this Court. The account 

shall be profit bearing. For the time being, the Sakuk termination notice dated 7-2-2011 shall 

be effective only to the extent of a demand for an amount of Rs. 108,333,334." 

  

4. The application bearing C.M. No.725-B of 2014 was filed by respondents Nos.2 to 9 for 

recalling of the orders dated 17-2-2011 and 25-2-2011 passed by learned Single 

Judge/Banking Court with the permission to encash the Bank Guarantee issued by the 

petitioner. An order was passed on 4-3-2011 upon C.M. No.95-B of 2011 in the following 

terms: - 

  

"PLA by defendants Nos.1 and 2 has been filed and so has reply to the stay application by 

defendants NOS. 1, 2 and 9. Learned counsel for the parties have been heard in the stay 

matter. Under the Payment Agreement dated 9-10-2007 the obligation of the plaintiff to pay 

rentals continues throughout the tenure of the Sakuk arrangement. The plaintiff has paid all 

rentals until 12-7-2010. Thereafter rental obligations due on 12-10-2010 and 12-1-2011 have 

not been discharged. Accordingly, apart from the Sakuk payments, that were also due on the 

said dates amounting to Rs. 108, 333, 334 already noted in the order of the Court dated 25-

2-2011, there are overdue rental payments in the amount of Rs.31.086 million. Since the 

basis of interim order dated 25-2-2011 is to secure the payments due under the Sakuk 

arrangement, in order for the Court in the meanwhile, to appreciate a challenge to vires of 

such agreement by the plaintiff, therefore, it is appropriate that the overdue rental dues are 

also duly secured and deposited with the Deputy Registrar (Judicial) of this Court for credit 

to the profit bearing, escrow account established by the said DR(J). Next quarterly payment 

far Sakuk units and rentals is due on 10-4-2011. The appropriate course is for the challenge 

by the plaintiff to be heard and ruled upon prior to the next date. Come up on 9-3-2011." 

  

5. The petitioner-bank complied with the orders dated 25-2-2011 and 4-3-2011. C.M. 

No.725-B of 2014 came up for hearing before the learned Single Judge/Banking- Court 

which was dismissed through impugned order dated 13-2-2015. However, it was observed 

by the learned Single Judge/Banking Court in Para No.17 of the order as under:- 

  

"17. It is however, observed that the total amount of the bank guarantee has become due and 

the same has to be secured as per the order of this court dated 4-3-2011. Therefore, 

defendant No.9 (Bank of Punjab) is directed to deposit the entire outstanding amount of the 

bank guarantee with the DR(J) of this Court within ten (10) days from the date of this order. 

The Deputy Registrar (Judicial) shall credit the amount in the already established profit 

bearing escrow account." 

 Hence, this appeal. 

  



 

 

(815) 

 

6. The learned counsel for the petitioner at the very out set was directed to advance 

arguments regarding maintainability of this writ petition. The learned counsel for the 

petitioner argued that the impugned order is wholly without jurisdiction and coram non 

judice which in fact amounts to enforcement of the security through interim orders without 

filing of a recovery suit against the petitioner. It has been further argued that since blatant 

illegalities had been committed and the orders dated 25-2-2011, 4-3-2011 and 13-2-2015 are 

without jurisdiction, therefore, the present writ petition is maintainable. The learned counsel 

has relied upon Bank of Punjab v. International Ceramics Ltd. and others (2013 CLD 1472) 

[Lahore]. 

  

7. We have, considered the arguments advanced by the learned counsel for the petitioner and 

have also perused the available record. 

  

8. There is no denial to the fact that the petitioner has executed a Bank Guarantee in favour 

of respondent No.2 and it would be useful to reproduce the following recital of the Bank 

Guarantee:- 

  

"IN CONSIDERATION of the above premises, the Guarantor hereby irrevocably and 

unconditionally guarantees the due performance and discharge by the Issuer of its obligation 

to deposit with the Trustee for the benefit of the Certificate Holders the Buy Out price and 

the Rental Payments payable by the Issuer to the Certificate holders and the Trustee on or 

before the Buy Out Payment Dates and the Payment Dates respectively, in terms of the Trust 

Deed falling due within the validity of this Guarantee and the Guarantor agrees and 

undertakes to pay to the Trustee on its first simple demand in writing, amounts demanded 

under this Guarantee up to the maximum of the Guaranteed Amount in respect of the same 

falling due within the validity of this Guarantee. All amounts claimed under this Guarantee 

subject to the maximum of the Guaranteed Amount shall be payable upon the Trustee's 

simple demand in writing stating that the amount claimed under this Guarantee is due and 

payable by the Issuer in respect of the Buy Out Price and/or the Rental Payments, which 

have not been deposited by the Issuer with the Trustee on or before the Buy Out Payment 

Date and the Payment Date respectively; Payments of amounts demanded under this 

Guarantee shall be made without reference to the Issuer and without any objection or protest 

and notwithstanding any litigation or objection by the Issuer or any other party. In the event 

of delay in payment of any amount demanded under this Guarantee the Guarantor further 

undertakes to pay to the Charity Fund of the Trustee a sum calculated @ 18% per annum for 

the period of delay in payment of the amount demanded under this Guarantee. The Charity 

Fund shall be used exclusively for the purposes of charity to be approved by the Shariah 

Supervisory Board of Bank lslami Pakistan Limited. It is further agreed and acknowledged 

that the Trustee may make several demands/claims under this Guarantee to the extent of the 

Guaranteed Amount." 

  

9. The perusal of the above referred recital makes it abundantly clear that upon simple 

demand the petitioner is under an obligation to pay the amount secured through the Bank 

Guarantee. However, it was before any demand could have been raised respondent No.1 

filed a Suit for Declaration, Cancellation of Documents and Permanent Injunction, Damages 

in which the petitioner had been impleaded in the array of defendants and the learned Judge 
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Banking Court after hearing the arguments of all the parties passed the orders dated 25-2-

2011 and 4-3-2011 upon C.M. No.95-B of 2011 and it is not out of place to mention here 

that the petitioner had complied with both the orders and has never challenged these orders 

till date. 

  

10. At this stage, it would be useful to reproduce subsection (6) of section 22 of the 

Financial Institutions (Recovery of Finances) Ordinance, 2001:- 

  

"22. Appeal.- - - (1) 

  

(2) 

  

(3) 

(4) 

  

(5) . 

  

(6) No appeal, review or revision shall lie against an order accepting or rejecting an 

application for leave to defend, or any interlocutory order of the Banking Court which does 

not dispose of the entire case before the Banking Court other than an order passed under 

subsection (11) of section 15 or subsection (7) of section 19. 

  

(7) . 

11. The expression interlocutory order has been used in section 22 of the Financial 

Institutions (Recovery of Finances) Ordinance, 2001. Interlocutory order has not been 

defined in the Civil Procedure Code or in the Financial Institutions (Recovery of Finances) 

Ordinance, 2001. However, this expression has received considerable judicial interpretation 

in number of judgments. In Messrs National Security Insurance Co. Ltd. v. Messrs Hoechst 

Pakistan Ltd. and others (PLD 1990 Supreme Court 709) the Hon'ble Supreme Court has 

held as under:- 

 "An order which does not decide the matter finally and the proceedings still remained to be 

tried and the rights in dispute between the parties have yet to be determined is not a final 

order and that it is an interlocutory order in nature against which an appeal in the court is not 

competent." 

  

12. The tenor of the orders dated 25-2-2011, 4-3-2011 and 13-2-2015 makes it manifest that 

these orders do not come within the ambit of final order as the rights of the respective parties 

are yet to be determined by the Banking Court. 

  

13. At this stage, it would not be out of place to mention that had the suit been not filed by 

the respondent No.1; the petitioner was under the contractual obligation to pay any amount 

secured under the Bank Guarantee executed in favour of respondent No.2. 

  

14. As we have discussed above that the orders impugned in this writ petition are 

interlocutory in nature against which no appeal has been provided by a special statute; 

therefore, the same cannot be challenged by filing a constitutional petition as allowing such 
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an order to be impugned through a constitutional petition would amount to deflect the 

provisions of the Financial Institutions (Recovery of Finances) Ordinance, 2001 which does 

not provide for an appeal against the interlocutory order. 

  

15. While dilating upon the exercise of constitutional jurisdiction, the august Supreme Court 

of Pakistan in a case reported as Sheikh Gulzar Ali & Co. Ltd. and others v. Special Judge, 

Special Court of Banking and another (1991 SCMR 590) held as under:- 

  

'Art. I99---Banking Companies (Recovery of Loans) Ordinance (XIX of 1979), S. 6---

Constitutional jurisdiction, exercise of-- Mere erroneous exercise of jurisdiction does not 

render the order passed by a Civil Court of competent jurisdiction to be illegal and without 

lawful authority so as to be amenable to be questioned in the Constitutional jurisdiction of 

the High Court under Article 199 of the Constitution." 

  

16. If the constitutional petitions are allowed to be entertained against the interlocutory 

orders passed by the Banking Court, including an order granting or rejecting the application 

for grant of leave to defend, then the said course of action would itself negate the provisions 

of Banking Statutes which have been promulgated from time to time for the speedy disposal 

of the cases relating to the Financial Institutions and for the recovery of public money; 

which would seriously defeat the clear legislative intent. This view was affirmed in a case 

reported as Crescent Factories Vegetable Ghee Mills and 5 others v. National Bank of 

Pakistan, District Courts Branch, Sahiwal and another (PLD 1985 Lahore 150) wherein it 

has been held as under:- 

  

"interlocutory order passed by Special Court during the trial of the suit unamenable to 

appeal/revision, if allowed to be brought under challenge by recourse to extraordinary 

jurisdiction of the High Court will seriously defeat and deflect clear legislative intent 

discernible from the provisions of Ordinance." 

  

17. The honourable Supreme Court of Pakistan in a judgment reported in Federation of 

Pakistan and another v. Malik Ghulam Mustafa Khar (PLD 1989 Supreme Court 26) has 

held that if the language used in the statute is such that it leads no room for doubt as to the 

intention of the legislature to oust the jurisdiction of the Court in all circumstances, then that 

will have to be given effect and even acts perform without jurisdiction or mala fides will not 

be open to judicial scrutiny. 

  

18. The Court in. a judgment report in Muslim Commercial Bank Ltd. through Chief 

Manager and Principal Officer v. Judge Banking Court No. II Faisalabad and 8 others (2002 

CLD 991 Lahore) has held that if the constitutional petitions are to be entertained against the 

interlocutory orders passed by the Judge Banking Court it would deflect the legislative intent 

to promulgate the Ordinance, 2001. 

  

19. We are of the considered view that in the peculiar circumstances of this case the learned 

Single Judge/Banking Court had passed the orders dated- 17-2-2011, 25-2-2011, 4-3-2011 

and 13-2-2015 in exercise of its discretionary powers. The Hon'ble Supreme Court of 

Pakistan in a judgment reported in Pakistan through Secretary Ministry of Food and 
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Agriculture v. Special Court (Banking) Sindh and others (1991 SCMR 2355) has observed 

as under:- 

  

"The High Court on examination of the provisions of section 12 and relying on the proviso 

to section 12 of the Ordinance held that proviso to subsection (1) of section 12 of the 

Ordinance bars and appeal from an interlocutory order which does not dispose of entire case 

before the Special Court. The High Court further held that the important expression in the 

proviso is "entire case" and that since the order passed on the application did not dispose of 

the entire case, the order was not appealable and therefore respondent-4 could challenge the 

same by way of a Constitution Petition. After considering the case on merits, the High Court 

allowed the petition and set aside the order dated 8-11-1983 passed by the Special Court and 

directed the Special Judge to consider the application in the light of the observations made in 

the impugned judgment." 

  

20. We are of the considered view that the discretion vested in the court, tribunal or 

authority if not tainted with malice cannot be interfered by this Court in its extraordinary 

constitutional jurisdiction. At this stage, it would not be out of place to mention here that the 

Bank Guarantee issued by the petitioner is an independent contract whose operation has not 

been stayed and the orders impugned in this writ petition have been passed by the learned 

Single Judge/Banking Court which have advanced the interest of the petitioner as the 

amount payable under the Bank Guarantee has been deposited with the Deputy Registrar 

(Judicial) of this Court which otherwise is payable by the petitioner and by complying with 

the orders dated 25-2-2011 and 4-3-2011; the petitioner has itself admitted that the petitioner 

is under an obligation to make payment secured under the said Bank Guarantee. 

  

21. The law relating to the Bank Guarantees has been elaborately discussed by the Hon'ble 

Supreme Court of Pakistan in a judgment reported in Pak Consulting and Engineering (Pvt,) 

Ltd. v. Pakistan Steel Mills and another (2002 SCMR 1781) wherein the Hon'ble Supreme 

Court of Pakistan has observed as under:- 

 "Undoubtedly, at present prevailing view concerning encashment of the Bank-Guarantee in 

terms of section 126 of the Contract Act is that a Bank- Guarantee is an independent 

contract between the Bank and the party in whose favour guarantee has been furnished, 

therefore, encashment of irrevocable Bank Guarantee cannot be declined by the bank on the 

pretext that the original parties to the main contract are litigating with each other, as it has 

been held in the case of Messrs National Construction Co. Ltd. (ibid)." 

  

22. In another case reported in United Bank Limited v. Pakistan Industrial Credit and 

Investment Corporation Ltd. and another (PLD 2002 Supreme Court 1100) the Hon'ble 

Supreme Court has observed as under:- 

  

"There are three parties as envisaged by section 126 of the Contract Act in a contract of 

guarantee i.e. the creditor the surety and the principal-debtor. In the case in hand, PICIC is 

the creditor while the Bank guarantee was provided by the United Bank Limited, the surety 

in the present case. This guarantee has been executed for the benefit of respondent No.2, 

Fazal Vanaspati Limited, now under liquidation. The essence of the guarantee is that the 

guarantor has agreed to discharge the liability of the debtor if the latter fails in performing 
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his liability. It all depends upon the terms of the guarantee. The guarantor cannot be made 

liable beyond the terms of his guarantee. Whatever the guarantor has undertaken, the same 

has to be performed. Admittedly the guarantee was executed by the appellant Bank, the 

satisfaction of the same cannot be avoided on mere technicalities. Prudential Commercial 

Bank Limited v. Hydari Ghee Industries Limited and others (1999 MLD 1694.)" 

  

23. It would not be out of place to mention here that C.M. No.725-B of 2014 had been filed 

by respondent No.2 which was dismissed on the ground that the same would amount to 

review of the order dated 25-2-2011 and 4-3-2011 passed by the learned Single 

Judge/Banking Court and we are of the opinion that the last order dated 13-2-2015 directing 

the petitioner to deposit the amount of. Bank Guarantee with the Deputy Registrar (Judi) of 

this Court has not occasioned any injustice to the petitioner. 

  

24. For what has been discussed above, we are not inclined to interfere with the impugned 

orders. Resultantly, the writ petition stands dismissed in limine. However, it is expected that 

the suit filed by respondent No.1 shall be decided as expeditiously as possible, preferably 

within a period of three months. 

 MH/B-15/L        Petition dismissed. 

  

2015 C L D 1699 

[Lahore] 

Before Amin-ud-Din Khan and M. Sohail Iqbal Bhatti, JJ 

Messrs FAZAL SONS through Sole Proprietor and 3 others--Appellants 

Versus 

MUSLIM COMMERCIAL BANK LIMITED through Manager---Respondent 
  

E.F.A. No.592 of 2012, decided on 4th February, 2015. 

 (a) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)--- 
----Ss. 19 & 22---Civil Procedure Code (V of 1908), Ss. 47 & 152-- Execution of decree--- 

Executing Court, powers of--- Appellate jurisdiction of High Court---Scope---Execution 

petition filed by decree holder Bank included mark-up beyond the period of agreement-- 

Executing Court declined to interfere in decree passed in favour of Bank--- Validity---

Executing Court could touch question of executability of decree and further if the decree 

was nullity in the eye of law or had been passed without jurisdiction, the Executing Court 

could adjudige the same while exercising jurisdiction under S.47, C.P.C.---Executing Court 

was competent to look into the matter agitated before it under S. 47, C.P.C. read with S.152, 

C.P.C. and High Court in appellate jurisdiction had ample power to correct the mistake or 

illegality committed by Trial Court/Executing Court---High Court set aside the order passed 

by Executing Court---Appeal was allowed in circumstances. 

  

Habib Bank Limited v. Mst. Parveen Qasim Jan and others 2014 SCMR 322; Fakir 

Abdullah and others v. Government of Sindh through Secretary to Government of Sindh, 

Revenue Department, Sindh Secretariat, Karachi and others PLD 2001 SC 131; Messrs A.Z. 

Company v. Messrs S. Maula Bukhsh Muhammad Bashir TED 1965 SC 505; Islamic 

Republic of Pakistan v. Muhammad Saeed PLD 1961 SC 192; Muhammad Sharif v. 

Jalaluddin 1971 SCMR 594; Raheel Ikhlas v. Messrs Citibank N.A. 2003 CLD 1599; 
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National Bank of Pakistan v. Punjab Buildings Products Ltd. PLD 1998 Kar. 302; Zarai 

Tariqiati Bank Limited through Branch Manager v. Hassan Aftab Fatiana 2009 CLD 36; 

Muhammad Tariq v. Bank of Punjab and another 2004 CLD 162 and Mst. Shahista Bibi and 

another v. Superintendent, Central Jail, Mach and 2 others PLD 2015 SC 15 rel. 

  

(b) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)---  
----S. 9--- Mark-up beyond expiry of contract--- Scope--- Banking Court is not competent to 

grant mark-up beyond expiry of period. 

 Muhammad Tariq v. Bank of Punjab and another 2004 CLD 162 rel. 

 Mian Sohail Ahmad for Appellants. 

 Bilal Kashmiri for Respondent. 

 Date of hearing: 26th January, 2015. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this appeal appellants have challenged two separate 

orders dated 22-5-2012 passed by learned Judge Banking Court No. II, Lahore whereby 

through the first order the objection petition with regard to fixation of reserve price has been 

dismissed and through the second order an objection petition filed under section 47 of 

C.P.C. read with sections 151 and 152 of C.P.C. has been dismissed. 

  

2. Learned counsel for the appellants has argued that the expiry date according to the 

approval of finance was 31-12-2005 whereas the learned trial Court has decreed the suit as 

prayed for and states that the plaintiff/respondent Bank has included the mark up till 30-9-

2008, therefore, states that the executing court was competent to execute the decree which 

has been passed in accordance with law and the exaggerated amount of mark-up which has 

been included in the claim by the plaintiff after 31-12-2005 till 30-9-2008 cannot be 

included in the claim of the plaintiff. 

  

3. On the other hand, learned counsel for the respondent states that the ex parte decree was 

passed on 14-7-2009 where against tile defendants/judgment debtors i.e. the present 

appellants filed an application under section 12 of the Financial Institutions (Recovery of 

Finances) Ordinance, 2001, which was dismissed on 25-3-2010, therefore, states that the 

present appeal is not maintainable and the order passed by the learned executing court is in 

accordance with law though admitted the date of expiry of finance facility as 31-12-2005. 

  

4. We have heard learned counsel for the parties and gone through the record with their able 

assistance. 

  

5. The question involved in this case is whether the executing court can see the executability 

of a decree under section 47 of the C.P.C. read with section 152, C.P.C. or the court has to 

blindly execute the decree as it is. We are of the view that if the defect is apparent on the 

face of the decree, the executing court has to dilate upon the matter under section 47 of the 

C.P.C. in the light of interpretation made by the Hon'ble Superior Courts, therefore, we like 

to go through the same for guidance. We have the honour to go through the judgment of the 

august Supreme Court of Pakistan reported as 2014 SCMR 322 "Habib Bank Limited v. 

Mst. Parveen Qasim Jan and others". In the above referred judgment after considering the 
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previous reported judgments of the august Supreme Court of Pakistan reported as PLD 2001 

Supreme Court 131 (Fakir Abdullah and others v. Government of Sindh through Secretary 

to Government of Sindh Revenue Department, Sindh Secretariat, Karachi and others) and 

PLD 1965 Supreme Court 505 "Messrs A.Z Company v. Messrs S. Maula Bukhsh 

Muhammad Bashir" the august Supreme Court of Pakistan" has held:- 

  

"From a perusal of the above judgments, it becomes clear that in the proceedings of the 

execution of decree, the executing court while exercising jurisdiction under section 47, 

C.P.C. can question the executability of a decree if it is satisfied that the decree is a nullity in 

the eyes of law or it has been passed by a Court having no jurisdiction or the non- execution 

of the decree would not infringe the legal rights of the decree-holder or the decree has been 

passed in violation of any provision of law, only then the executing Court can refuse to 

execute the decree." 

  

We have also gone through PLD 1961 Supreme Court 192 "Islamic Republic of Pakistan v. 

Muhammad Saeed" wherein it has been held: 

  

"It is next urged that since no appeal has been preferred against the original order in the writ 

petition itself the appellant should not be allowed to challenge or go behind that order in this 

appeal. We see no substance in this contention, for, even in execution proceedings questions 

relating to the executability of an order or decree can be raised and it is open to the party 

against whom it is sought to be executed to show that it is null and void or had been made 

without jurisdiction or that it is incapable of execution." 

  

Further we have the honour to go through PLD 2001 Supreme Court 131 "Fakir Abdullah 

and others v. Government of Sindh through Secretary to Government of Sindh, Revenue 

Department, Sindh Secretariat, Karachi and others". Relevant paragraph No. 6 of the 

judgment is reproduced:- 

  

"There is no cavil with the proposition that a Court executing a decree ordinarily is not 

supposed to travel beyond its terms as held in number of judgments pronounced by superior 

Courts, few of them have been referred by the learned counsel for the petitioners in his 

arguments but simultaneously the executing Court while exercising jurisdiction under 

section 47, C.P.C. can question the executability of a decree if it is satisfied that the decree is 

a nullity in the eye of law or it has been passed by a Court having no jurisdiction or the 

execution of the decree would not infringe the legal rights of the decree holder if refused to 

be executed or the decree has been passed in violation of any provision of law, say as in the 

instant case apparently petitioners obtained an ex parte decree in their favour without 

showing that what was their legal character to institute the suit in terms of section 42 of the 

Specific Relief Act and if the relief so claimed by them is not granted how he/they will be 

prejudiced or if the Court came to conclusion that by granting the relief to the decree holder 

the functioning of Government administration has been interfered with according to section 

56(d) of Specific Relief Act. In this behalf reference from few of the judgments relied upon 

by the petitioner's counsel may be made: (i) Cantonment Board v. Kishan Lai AIR 1934 

Allahabad 609, (ii) Alaat Hussain v. Mushtaq Ali AIR 1937 Allahabad 282, (iii) Messrs Haji 

Ahmed & Co. v. Muhammad Siddique and others PLD 1965 (W.P.) Karachi 293, (iv) Brig. 
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(Retd.) Muhammad Aslam Khan v. The Azad Government of the State of Jammu and 

Kashmir through the Secretary, Forest Department, Muzaffarabad and another 1983 CLC 

(SC(AJ&K)) 1204, and (v) Abbasia Cooperative Bank (now Punjab Provincial Cooperative 

Bank Ltd.) through Manager and another v. Hakeem Hafiz Muhammad Ghaus and 5 others 

PLD 1997 SC 3." 

  

We are taking light from the judgment reported as 1971 SCMR 594 "Muhammad Sharif v. 

Jalaluddin" in which the august Supreme Court of Pakistan has noted the paragraph from the 

previous judgment of august Supreme Court of Pakistan reported as PLD 1961 S C 192 

"Islamic Republic of Pakistan v. Muhammad Saeed", which is as follows:- 

  

"Questions relating to the executability of an order or decree can be raised even in execution 

proceedings and it is open to the party against whom it is sought to be executed to show that 

it is null and void or had been made without jurisdiction or that it is incapable of execution." 

  

While taking light from the above referred judgments we are clear in our mind that the 

executing Court can touch the question of executability of the decree and further if the 

decree is nullity in the eye of law or has been passed without jurisdiction, the executing 

Court can adjudge the same while exercising jurisdiction under section 47 of the C.P.C. 

  

6. We are further fortified by the case-law reported as 2003 CLD 1599 "Raheel Ikhlas v. 

Messrs Citibank N.A", PLD 1998 Karachi 302 "National Bank of Pakistan v. Punjab 

Buildings Products Ltd." and 2009 CLD 36 "Zarai Tariqiati Bank Limited through Branch 

Manager v. Hassan Aftab Fatiana". When it is admitted that date of expiry of the finance 

facility was 31-12-2005 the question whether the learned trial Court was competent to grant 

mark-up beyond the expiry period, the answer is certainly in negative. In the light of 

celebrated judgment of Division Bench of this Court reported as 2004 CLD 162 

"Muhammad Tariq v. Bank of Punjab and another", we quote Para 10 of the judgment for 

guidance:- 

  

"Attending to the last submission that, the Bank has charged mark-up beyond the contract 

period, we have examined the record; the statement of account and find that, the finance 

agreement was on mark-up basis and was for a particular period of time i.e. till 23-6-1992, 

enabling the Bank to charge mark-up. Thereafter, there was no agreement or law under 

which, the mark-up could be charged, thus, the amount in this behalf shown in the statement 

of accounts and claimed by the Bank, is illegal. We, therefore, intend to modify the 

judgments and decrees to that extent." 

  

7. It is also not denied that till the expiry period the mark-up calculated by the respondent 

Bank itself was Rs.2,12,566.12 whereas the mark-up added in the amount claimed by the 

respondent Bank till 30-9-2008 is Rs.6,27,204.16, therefore, only on the basis that 

previously application filed by the present appellants/judgment debtors under section 12 of 

the Financial Institutions (Recovery of Finances) Ordinance, 2001 was dismissed by the 

learned trial Court, therefore, the learned executing Court cannot look into the question 

raised by the objectors/judgment debtors, we do not agree with the arguments advanced by 
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learned counsel for the respondent and the finding recorded by the executing Court while 

dismissing application filed under section 47 of the C.P.C. We are 

of the view that technicalities cannot come in the way of dispensation of justice, especially 

where it is a case of hardship; We can safely rely upon PLD 2015 Supreme Court 15 "Mst. 

Shahista Bibi and another v. Superintendent, Central Jail, Mach and 2 others". In this view 

of the matter, we are of the view that the executing court was competent to look into the 

matter agitated before it under section 47 of C.P.C. read with section 152 of C.P.C. and this 

court in appellate jurisdiction has ample power to correct the mistake or illegality committed 

by the learned trial court/executing court. The appeal is allowed. 

  

MH/F-2/L          Appeal allowed. 

 

2015 C L D 1749 

[Lahore] 

Before Amin-ud-Din Khan and M. Sohail Iqbal Bhatti, JJ 

ALLIED BANK LIMITED through Manager---Appellant 

Versus 

SAMAR ABID and 8 others---Respondents 
 

E.F.A. No.394 of 2010, heard on 24th March, 2015. 

 Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)--  
----Ss. 19 & 22---Specific Relief Act (I of 1877), Ss. 42 & 43-- Execution of decree---Suit 

for declaration of title---Scope---Appellant was decree holder and during execution 

proceedings property in question was attached by Banking Court---Objector claimed her 

owner of ,the property on the basis of compromise decree passed in her favour---Banking 

Court allowed objection and property in question was deleted from Fard-Taleeqa---Plea 

raised by decree holder was that decree in favour of objector was not binding as decree 

holder was not party to proceedings before Civil Court--- Validity---Declaratory decree 

passed under S.42 of Specific Relief Act, 1877, could declare a pre existing right and did not 

create or confer a new right, when creation of rights of decree holder in suit property was 

never denied---Procuring a decree without impleading decree holder as defendant in suit and 

without proving a right against decree holder for which declaration was sought, such decree 

was not binding upon decree holder---Decree in question could not injure rights of decree 

holder in property in question, -as claim of objector was wholly based upon ex parte 

declaratory decree---High Court set aside objection petition filed by objector---Appeal was 

allowed in circumstances. 

 Moiz Tariq for Appellant. 

Syed Muhammad Kaleem Ahmad Khurshid for Respondent No.l. 

Syed Shahab Qutab for Respondents Nos.4 to 6.  

Rana Abdul Ghaffar Khan for Respondent No.9. 

Date of hearing: 24th March, 2015. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.--Through this appeal the appellant/decree holder Bank has 

challenged the order dated 24-2-2010 passed by the learned Executing Court whereby the 

objection petition filed by respondent No.1 namely Mst. Samar Abid under section 19 of the 



 

 

(824) 

 

Financial Institutions (Recovery of Finances) Ordinance, 2001 was accepted and the 

property mentioned therein has been ordered to be released and deleted from Fard-Taleeqa. 

  

2. The facts of the case are that property in dispute being part of property bearing No.102-C 

New Muslim Town Lahore was got mortgaged with the appellant/decree holder Bank 

through memo of deposit of title deed as an equitable mortgage deed dated 12-10-1993 by 

respondent No. 4 on the basis of a registered sale deed No.8786 dated 27-5-1989 in her 

favour by Pasban Co-operative Housing Society. The deed was registered on 30-5-1989 with 

Sub-registrar Lahore Cantt. Subsequently on default suit was filed by the Bank against 

respondent No.4 and others, which was decreed on 8-2-2002 for an amount 

Rs.3,91,77,935/98. The case of appellant is that fraud has been committed by respondent 

No.1 and all the proceedings through which respondent No.14 claims to have purchased the 

property is based upon fraud and mala fide, without impleading the appellant as party in the 

suit filed by the original owner of the property i.e. Mst. Syeda Mehmooda Begum and a 

consent decree in a suit for declaration was procured, therefore, the alleged decree granted 

by the civil court on the basis of which respondent No.1 claims right in the property is not 

only fraudulent but if that decree be considered as a valid decree, even then that does not 

create any rights in favour of respondent No.1 against the rights of appellant, as appellant 

was not made party in all those proceedings despite the fact that the property was mortgaged 

with the appellant. During the execution proceedings respondent No.1 filed an objection 

petition which is subject matter of this appeal. The case of respondent No.1/objector is that 

through sale deed respondent No.1 purchased the property from Mst. Syeda Mehmooda 

Begum after she procured a decree for declaration in her favour, therefore, the claim of 

respondent No.4 that she purchased the property in dispute from Pasban Cooperative 

Housing Society with whom allegedly the property was transferred by respondents No.7 and 

a after receiving the property from the original owner Mst. Syeda Mehmooda Begum by 

way of inheritance mutation No.6556 attested on 21-5-1985 on the ground that Mst. Syeda 

Mehmooda Begum has passed away, remains no more in the field. 

  

3. Learned counsel for respondent No.4 supports the version of appellant and states that 

respondent No.4 has mortgaged the property with the appellant and she was the owner of 

property and when through fraud a decree from civil court was procured against her, she 

filed application under section 12(2) of the C.P.C. which is pending before the civil court. 

Learned counsel states that respondent No.4 admits that she has mortgaged the property with 

the Bank and further that no reply of objection petition was sought from respondent No.4 

and she was never heard before passing the order impugned in this appeal and that 

respondents Nos.7 and 8 were not made party in the objection petition nor they were heard, 

therefore, the order passed by the Executing court is bad in law. 

  

4. We have heard the learned counsel for the parties at full length and also gone through the 

record minutely appended with this appeal with their able assistance. 

  

5. We have noticed that some facts are admitted one that Mst. Syeda Mehmooda Begum was 

the original owner of property in dispute. The respondents Nos.7 and 8 were her legal heirs. 

Her mutation of inheritance No.6556 was sanctioned on 21-5-1985. They were recorded as 

owner of property No.102/C New Muslim Town, Lahore. They transferred the property to 
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Pasban Co-operative Housing Society. Subsequently some portion of property was 

transferred in favour of respondent No.4 Mst. Halima Shuja through registered sale deed 

No.8786 dated 30-5-1989 registered with Sub-Registrar Lahore Cantt and respondent No.4 

mortgaged the property with the appellant/Bank. 

  

6. During the pendency of execution petition, the order dated 12-1-2005 shows, that an 

objection petition filed by Mst. Syeda Mehmooda Begum was pending when the present 

respondent No.1 Mst. Samar Abid filed another objection petition on the ground that she has 

purchased the alleged mortgaged property from Mst. Syeda Mehmooda Begum and the 

original owner passed away on 5-12-2003 and Mst. Samar Abid/objector purchased the 

property from the owner after a decree was passed in favour of Mst. Syeda Mehmooda 

Begum that she was alive and mutation of inheritance was wrongly sanctioned. A suit for 

declaration was filed on 28-9-2002 allegedly by Mst. Syeda Mehmooda Begum stating that 

she is alive. In the suit only Mst. Tanveer Bokhari, Zohra Fakhar Bokhari and Mst. Halirna 

Shuja were made party as defendants. The appellant/Bank and Pasban Co-operative Housing 

Society were not impleaded as party in the, suit. The record shows that separate consenting 

written statements were filed by Mst. Tanveer Bokhari, Zohra Fakhar Bokhari and Mst. 

Halima Shuja. Though the counsel of all the three defendants in the suit was same, whose 

name is Noor Muhammad Advocate. A consent decree was passed on the basis of 

consenting written statements as well as making statements by Mst. Tanveer Bokhari and 

Zohra Bokhari appearing before the court on 17-6-2003 and 18-6-2003. No statement of 

Mst. Halima Shuja was recorded and the suit was decreed through a short order dated 30-6-

2003 having only four lines on the basis of alleged conceding written statements and 

statements of defendants. It is on the record that through the suit basically the inheritance 

mutation was challenged and no subsequent sale deeds, transfers or mortgage deeds were 

specifically challenged in the suit. Neither the appellant/Bank nor Pasban Co-operative 

Housing Society were made party to the suit. Though the learned counsel for the appellant 

has argued the matter with regard to fraudulent passing of decree in favour of said Mst. 

Syeda Mehmooda Begum which has been challenged by respondent No.4 whose application 

under section 12(2) of the C.P.C. is pending and appellant's writ petition is also pending 

wherein subject matter of the lis is application under section 12(2) of C.P.C. filed by the 

appellant/Bank, therefore, we refrain ourselves from commenting upon the validity of 

passing of judgment and decree, as the' same is subject matter of applications filed by the 

appellant as well as respondent No.4, which are pending adjudication. We presume that a 

decree has been passed in favour of Mst. Syeda Mehmooda Begum the original owner on 8-

2-2002 with the consent of parties, where admittedly the mortgage in favour of appellant 

was not challenged and further the transfer in favour of Pasban Cooperative Housing Society 

was not -challenged neither Pasban Co-operative Housing Society was made party nor the 

appellant/Bank, in that eventuality, whether that decree is binding upon the appellant and 

Pasban Co operative Housing Society. The question is very simple in the light of Section 43 

of the Specific Relief Act, 1877, which is reproduced as under: 

  

"43. Effect of declaration: A declaration made under this Chapter is binding only on the 

parties to the suit, persons claiming through them respectively, and where any of the parties 

are trustees, on the persons for whom, if in existence at the date of the declaration, such 

parties would be trustees." 
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 In case in hand, when Mst. Tanveer Bokhari and Zohra Fakhar Bokhari in whose favour 

mutation of inheritance of Mst. Syeda Mehmooda Begum was sanctioned, transferred the 

property through registered sale deeds etc in favour of Pasban Cooperative Housing Society, 

after transfer of property by said ladies, in our view, consent statement was having no value 

in the eye of law, when Pasban Co-operative Housing Society has not been arrayed as 

defendant as well as the appellant in the suit and only on the basis of consent statement 

made by said two ladies the suit has been decreed. Mst. Tanveer Bokhari and Zohra Fakhar 

Bokhari never denied from transferring the property in favour of Pasban Co-operative 

Housing Society, therefore, after transferring the property they were having no right to make 

consenting statements in the suit allegedly filed by Mst. Syeda Mehmooda Begum. Another 

question is very important that a simple declaration was sought knowingly that property has 

been transferred thrice through registered sale deeds etc and has been mortgaged with the 

appellant/Bank without challenging those transfers, the decree got executed through the 

court whereby the orders were procured from the court for cancellation of sale deeds etc are 

also showing fraud on the part of respondent No.1 Mst. Samar Abid. Another factor has 

been shown that Colonel Saif-ud-Din Qureshi is father and attorney of Mst. Samar Abid, the 

objector and the alleged death certificate produced in the objection proceedings shows that 

said Colonel Saif-ud-Din Qureshi received the body of Mst. Syeda Mehmooda Begum from 

Hospital. This document has been produced by the objector herself to show the date of death 

which speaks against her also. 

  

7. In view of the above discussion, we are of the considered view that the order passed by 

the learned. Executing court is absolutely against the law, as the alleged consent decree 

cannot be used against the rights of appellant created through valid execution of the 

document and when after creation of rights in favour of appellant the transfer of property 

was challenged without impleading Pasban Co-operative Housing Society as well as the 

appellant, that the declaratory consent decree is not binding upon the appellant therefore 

cannot be used against the rights of appellant. In our considered view a declaratory decree 

passed under section 42 of the Specific Relief Act, 1877 declares a pre-existing right and 

does not create or confer a new right, when creation of rights of appellant in the suit 

property was never denied, procuring a decree without impleading the appellant as 

defendant in the suit and without proving a right against the appellant/Bank for which 

declaration was sought that decree is not binding upon the appellant, therefore, cannot injure 

the rights of appellant in that property. The claim of objector/respondent No.1 is wholly 

based upon the above mentioned ex parte declaratory decree. 

  

8. In this view of the matter, we accept this appeal and set aside the impugned order dated 

24-2-2010. Resultantly, the objection petition filed by respondent No.1 Mst. Samar Abid 

shall stand dismissed. 

 MH/A-53/L         Appeal allowed. 

 

  



 

 

(827) 

 

2015 M L D 69 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. GHULAM BIVI and others---Petitioners 

Versus 

MUHAMMAD ASLAM and others---Respondents 
  

Civil Revision No.752 of 2003, heard on 20th June, 2013. 

 (a) Specific Relief Act (I of 1877)--- 
----S.42---Suit for declaration---Limitation---Inheritance---Arbitration proceedings---Rule of 

Court---Scope---Contention of plaintiffs was that they were legal heirs of deceased and 

mother of one of the defendants had wrongly given share to him---Suit was decreed by the 

Trial Court but same was dismissed by the Appellate Court---Validity---Inheritance 

mutation was got entered by son of the deceased on 15-11-1977 and his mother received her 

share who transferred suit land in favour of defendants---Mother of deceased entered into 

arbitration proceedings which were made rule of court---Mutation was attested on the basis 

of said rule of court---Transferees were in possession of suit land and before that vendor was 

in possession of the same---Suit had been filed on 9-8-1995 after more than 22 years of 

death of father of plaintiffs which was time-barred---Decree could be challenged in a suit in 

which the plaintiff prayed for declaration of his title---Vendor was owner of much more land 

than she transferred and if there was any claim of plaintiffs, such could be satisfied from her 

ownership---Suit was result of connivance between the parties---Plaintiffs had failed to 

prove the case pleaded by them and Trial Court had recorded findings by ignoring the 

pleadings as well as documentary evidence available on record---Findings recorded by the 

First Appellate Court were in accordance with law and no case for interference had been 

made out---Revision was dismissed. 

 (b) Civil Procedure Code (V of 1908)--- 
----S.12(2)---Application under S.12(2), C.P.C. to challenge decree---Requirements---

Object---Applicant was required to established his character for challenging the decree and 

same could be challenged in a suit in which applicant was praying for declaration of his 

title---Object of S.12(2), C.P.C., was to cut short the litigation and that the parties be saved 

from multiplicity of the same. 

 Mushtaq Ahmad Mohal for Petitioners. 

Raja Ghulam Hussain Khan for Respondents. 

Date of hearing: 20th June, 2013. 

 

 JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners have challenged the 

judgment and decree dated 6-11-2002 passed by learned Additional District Judge, Sargodha 

whereby appeal filed by the respondents-defendants was accepted and the judgment and 

decree dated 16-11-2000 passed by learned Civil Judge, Sargodha decreeing the suit of the 

plaintiffs-petitioners, was set aside. 

  

2. Brief facts of the case are that plaintiffs-petitioners on 9-8-1995 filed a suit for declaration 

that they be declared owner of the suit property measuring 23 kanals 2 marlas, fully 

described in the head-note of the plaint and they have challenged mutation of inheritance 
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bearing No.461, of Gul Muhammad, their father, attested on 24-12-1981 and also challenged 

the decree dated 1-12-1985 passed in arbitration proceedings by Raja Abdul Qayyum, 

learned Civil Judge, Sargodha and also challenged Mutation No. 1128 sanctioned on the 

basis of the decree and also prayed for possession of the suit property. 

  

3. The case pleaded by the plaintiffs that they are the legal heirs of Gul Muhammad, who 

died in the year 1977. At the time of his death, the petitioners inherited him and mother of 

defendant No. 2 namely Mst. Sahibzadi also wrongly inherited him as mother of the 

deceased. It is further pleaded that mother of defendant No. 2 was actually the stepmother of 

father of the plaintiffs, therefore, wrongly a share of inheritance of their father was given to 

her. The suit was contested. Learned trial court framed the issues, invited the parties to 

produce their respective evidence. Both the parties produced their oral as well as 

documentary evidence. After closing the trial, the learned trial court vide judgment and 

decree dated 16-11-2000 decreed the suit. The defendants filed an appeal, which was 

accepted vide judgment and decree dated 6-11-2002, hence, this civil revision. 

  

4. Learned counsel for the plaintiffs-petitioners argues that findings recorded by the learned 

trial court are well-reasoned and in accordance with the evidence available on the file and 

the learned first appellate court without any justifiable reason has reversed the findings of 

the learned trial court. Prays for acceptance of this civil revision and setting aside the 

judgment and decree passed by learned first appellate court. 

  

5. On the other hand, learned counsel for the defendants-respondents raised two preliminary 

objections; one that in a suit the decree passed in arbitration proceedings has been 

challenged, which has not been challenged before the learned civil court in an independent 

suit; that petitioners were bound under the law to challenge the same under section 12(2) of 

the C.P.C.; that the suit has been filed after more than 12 years of death of their father; that 

mutation of inheritance of their father has been challenged in the suit and that the suit was 

time barred. 

  

6. I have heard learned counsel for the parties at full length and have scrutinized the 

evidence, as findings of both the two courts below are at variance, therefore, it was 

necessary that evidence be scrutinized. 

  

7. I have noticed that Mutation No. 461, which is of inheritance of Gul Muhammad, was got 

entered by Muhammad Afzal, his son, and the shares were recorded on his attestation as the 

same was entered on 15-11-1977 and thereafter when Mst. Sahibzadi according to the 

plaintiffs received a share from the estate of Gul Muhammad, she transferred the suit land in 

favour of respondents and entered into arbitration proceedings, which was made rule of 

court and Mutation No.1128 was also attested on 20-7-1988 on the basis of rule of court and 

admittedly the transferees are in possession of the suit land and before that Mst. Sahibzadi 

was in possession and this suit which has been filed on 9-8-1995 after more than 22 years of 

death of their father was certainly time barred. 

  

8. So far as point raised by the learned counsel for the respondents that plaintiffs were bound 

to file an application under section 12(2) of the C.P.C. and suit was not competent, I do not 
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agree with the arguments of learned counsel as in this suit the decree granted in arbitration 

proceedings was not the subject matter of the suit but the events before the decree i.e. the 

distribution of the property of their father through mutation of inheritance No. 461 attested 

on 24-12-1981 was also subject matter of the suit, before challenging the legality of 

inheritance mutation the plaintiffs-petitioners were not able to directly file application under 

section 12(2) of the C.P.C. for challenging the decree of civil court. In this eventuality I am 

of the view that for filing an application under section 12(2) of the C.P.C. to challenge a 

decree, the applicant is required to establish his character for challenging the decree. In that 

eventuality the decree can be challenged in a suit in which the plaintiff is praying for 

declaration of his title, as the main purpose of section 12(2) of the C.P.C. is to cut short the 

litigation and that the parties be saved from multiplicity of litigation. In this view of the 

matter, if the arguments of learned counsel for the respondents are taken as correct, then first 

the plaintiffs-petitioners are bound to file a suit for declaration only against the mutation of 

inheritance of their father and after getting the declaration then they file an application under 

section 12(2) of the C.P.C. It is not the intention of law, therefore, I do no agree with the 

arguments of learned counsel for the respondents and in this case the plaintiffs were not 

debarred from challenging the decree whereby arbitration award was made rule of court in 

this suit. 

  

9. So far as the factual position is concerned, learned counsel for the respondents has 

referred Exh.D.11 which is Jama Bandi for the year 1983. In Khata No. 327 Mst. Sahibzadi 

the transferor of the suit land in favour of defendants-respondents, is recorded owner of 161 

Kanals 17 Marlas. Learned counsel argued that she was owner of this much land and she has 

transferred only 23 Kanals 2 marlas land only and if there is any claim of the petitioners-

plaintiffs against Mst. Sahibzadi that can be satisfied from the ownership of Mst. Sahibzadi 

and there was no need to file suit against the defendants/transferees. Further states that the 

suit is result of connivance between the parties, as Mst.Sahibzadi has passed away. I have 

further observed that in mutation of inheritance of Gul Muhammad, which was got entered 

by Muhammad Afzal one of the plaintiffs, Mst. Sahibzadi is shown as widow of Gul 

Muhammad and another Mst. Sahibzadi has been shown wife of father of deceased, 

Barkhudar and in this mutation there is no mention that Gul Muhammad was a son from 

other wife of Barkhudar and further that in this mutation also there is no mention of Mst. 

Biwan daughter of Mst. Sahibzadi. In this view of the matter, the plaintiffs failed to prove 

the case pleaded by them and the findings have been recorded by the learned trial court by 

ignoring the pleadings of the plaintiffs as well as documentary evidence available on record. 

The findings recorded by the learned first appellate court are in accordance with law and 

evidence on the file. No case for interference by this Court while exercising jurisdiction 

under section 115 of the C.P.C. has been made out, therefore, this petition stands dismissed. 

 AG/G-32/L         Petition dismissed. 
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2015 M L D 152 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL SATTAR and 2 others---Petitioners 

Versus 

ADDITIONAL DISTRICT JUDGE, KASUR and 2 others---Respondents 
  

Writ Petition No.24692 of 2012, heard on 6th December, 2012. 

 Civil Procedure Code (V of 1908)---  
----O.XVIII, Rr. 1, 2 & 3---Qanun-e-Shahadat (10 of 1984), Art. 130---Specific Relief Act 

(I of 1877), S.12---Constitution of Pakistan, Art.199--Constitution petition---Suit for 

specific performance of agreement to sell immovable property---Hearing of suit and 

examination of witnesses---Order of production and examination of witnesses---Plaintiff's 

application for permission to produce evidence in the shape of witnesses, after the close of 

the defendants' evidence, was dismissed concurrently---Plaintiffs had sought permission to 

produce new evidence on the issue, the onus of which was upon them at the time of rebuttal 

evidence of the defendants---Contention of plaintiffs was that even after the close of 

evidence of defendants, it was the right of the plaintiffs to produce rebuttal evidence upon 

all issues---Validity---Onus of the issue was on the plaintiffs and they could not be allowed 

to produce affirmative evidence after the close of the defendants evidence, that is, at the time 

of their right to produce rebuttal evidence---Right to begin production of evidence was with 

the plaintiff who was bound to lead evidence on the issues, the onus of which was upon 

plaintiffs and plaintiffs could reserve only the right to produce evidence with regard to the 

issues, which onus was upon the other side---Orders of courts below were correct---

Constitutional petition being without merit, was dismissed, in circumstances. 

 Fazal Muhammad and others v. Mst. Zainab Bibi and others 2001 MLD 2012 and Smt. 

Jaswant Kaur and another v. Devinder Singh and others AIR Punjab and Haryana 210 ref.  

Murid Hussain v. Muhammad Lal 1987 CLC 101; Alhaj Khalil Ahmad v. The Australasia 

Bank Ltd. Lahore and another 1979 CLC 491 and Naseer Ahmed v. District Judge, Multan 

and 4 others PLD 1992 Lah. 92 rel. 

Ch. Muhammad Rafique Warraich for Petitioners.  

Ch. Muhammad Yaseen for Respondents. 

Date of hearing: 6th December, 2012. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---With the concurrence of learned counsel for the parties, this 

case is being decided as 'Pacca Case'. 

 2. Through this writ petition, petitioners have challenged the order dated 3-3-2011 passed 

by learned Civil Judge 1st Class, Kasur, whereby two applications, one for summoning of 

witnesses and the other for comparison of thumb impression of defendant No.1, filed by the 

petitioners-plaintiffs were dismissed. They have also challenged the order dated 23-8-2012 

passed by learned Addl: District Judge, Kasur, whereby the revision petition filed by them 

was dismissed. 

  

3. The facts in brief are that the petitioners-plaintiffs filed a suit for specific performance on 

27-11-2006 with regard to the suit property fully described in the headnote of plaint on the 
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basis that they entered into an agreement to sell with regard to suit property owned by 

defendant No.1 through his Attorney, defendant No.2. The written statement was filed. The 

defendant No.1 has denied the power of attorney in favour of defendant No.2, who filed a 

consenting written statement. Learned trial court on 4-11-2009 framed issues. Subsequently 

issue No.4-A was framed on 4-3-2010. As per learned counsel for the respondents that the 

language of issue No.4-A as well as its onus was challenged before the revisional court, 

where the plaintiffs failed. The record shows that plaintiff produced their oral evidence on 

24-4-2010 and completed the affirmative evidence on 29-9-2010. The defendants produced 

their oral evidence on 27-10-2010 and completed their evidence on 14-1-2011. 

  

4. The case of petitioners is that they have filed the above mentioned two applications at the 

time of rebuttal evidence but learned counsel for the respondents has stated that even after 

the close of right to produce rebuttal evidence of petitioners-plaintiffs, these applications 

were filed. As there is no record on the file to see whether the applications were filed at the 

time of rebuttal or after the close of rebuttal evidence, therefore presuming the applications 

to have been filed at the time of rebuttal evidence I am going to decide the same. 

  

5. I have noticed that learned trial court has observed that the names of witnesses sought to 

be summoned, have not been mentioned in the list of witnesses and as the alleged witnesses 

are not residing within the territorial jurisdiction of trial court, therefore even without 

mentioning their names in the list of witnesses they cannot be summoned. The main pivotal 

question determinable by the trial court, revisional court and agitated before this court is, 

whether the plaintiffs can be permitted to produce evidence on the issue, the onus of which 

was upon them at the time of rebuttal evidence. Learned counsel for the petitioners has 

stated that even after the close of evidence of defendants, it is the right of plaintiffs to 

produce rebuttal evidence upon all the issues. He has based his claim on the fact that when 

defendant No.1 appeared as a witness and denied from his thumb impression upon the power 

of attorney (Ex.P-4), therefore it became necessary for the plaintiffs-petitioners to move the 

trial court for permission to produce the witnesses in order to get comparison of 

signature/thumb impression by the Finger Expert. The issue No.4-A is reproduced as under:-

- 

 "Issue No.4-A-Whether the alleged power of attorney/deed dated 3-5-2003 and 15-4-2004 

are genuine, legal and valid? OPP" 

 The onus of this issue was upon the plaintiffs-petitioners, who were bound to produce 

affirmative evidence to prove the execution of this document. As in the pleadings this 

document was denied by defendant No.1 and there was a specific issue on this point, the 

onus of which was upon the plaintiffs-petitioners to prove the valid execution of power of 

attorney in favour of defendant No.2, therefore they cannot be allowed to produce 

affirmative evidence after the close of defendants' evidence i.e. at the time of their right to 

produce rebuttal evidence. Learned counsel for the petitioners-plaintiffs has relied upon 

Order XVIII Rule 1, 2 and 3 of the C.P.C. and Article 130 of Qanun-e-Shahadat Order, 

1984. There is no cavil to these rules with regard to right to begin but the procedure 

provided under the C.P.C. as well as Article 130 of Qanun-e-Shahadat Order, 1984 certainly 

go against the case of petitioners-plaintiffs. All these provisions show that right to begin is 

with the plaintiff, who is bound to lead evidence on the issues, the onus of which is upon 

him and he can reserve only the right to produce evidence with regard to the issues, which 
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onus is upon the other side. Admittedly, the onus to prove issue No.4-A was upon the 

plaintiffs-petitioners and they cannot claim to lead evidence upon this issue when they have 

earlier produced the evidence in rebuttal. I have noticed that both the courts below have 

minutely scrutinized the facts of case and reached to a right conclusion. The case law relied 

by learned counsel for the petitioners "2001 MLD 2012 Lahore (Fazal Muhammad and 

others v. Mst. Zainab Bibi and others) and Air Punjab and Haryana 210 (Smt. Jaswant Kaur 

and another v. Devinder Singh and others)" go against the petitioners-plaintiffs. The case 

law relied by leaned counsel for the respondents "1987 CLC 101 (Murid Hussain v. 

Muhammad Lal), 1979 CLC 491 (Alhaj Khalil Ahmad v. The Australasia Bank Ltd. Lahore 

and another) and PLD 1992 Lahore 92 (Naseer Ahmed v. District Judge, Multan and 4 

others)" are fully applicable to the facts of this case. 

 6. For invoking constitutional jurisdiction under Article 199 of the Constitution of Islamic 

Republic of Pakistan, 1973, the petitioners are bound to show any jurisdictional defect in the 

impugned orders passed by both the courts below but I have seen no any infirmity or 

illegality in the orders passed by two courts below. In these circumstances, the instant writ 

petition fails and the same is hereby dismissed. 

 KMZ/A-2/L       Petition dismissed. 

 

2015 M L D 272 

[Lahore] 

Before Amin-ud-Din Khan, J 

ALLAH WASAYA and 13 others---Petitioners 

Versus 

YAR MUHAMMAD and others---Respondents 
  

C.R. No.73-D of 1997, heard on 27th March, 2013. 

 Specific Relief Act (I of 1877)---  
----S. 42---Suit for declaration---Plaintiffs filed suit seeking declaration to the effect that 

they were owners of suit property and inheritance mutation was against the law---Suit was 

decreed concurrently---Validity---Evidence with regard to existence of fact that at the time 

of death of the deceased, the only survivor was her brother (predecessor of plaintiffs) and 

predecessor of defendants died in her life time, was in shape of oral evidence and oral 

evidence had been produced from both the sides---Documentary evidence was required in 

support of claim of plaintiffs and documentary evidence regarding death entries produced by 

the plaintiffs had been produced in additional evidence and that too had been got exhibited 

in the statement of counsel of the plaintiffs-respondents---Certified copies of the same were 

not per se admissible in evidence as the same had been issued by the Secretary, Union 

Council and those did not qualify to be the certified copies of the record issued in 

accordance with the Qanun-e-Shahadat, 1984---Production and attaching evidentiary value 

to such evidence, the summoning of original record as well as the Record Keeper was 

necessary and such documentary evidence had little value---When defence witness appeared 

and made statement with regard to the death entries of the deceased, his evidence was 

sufficient to find that those documents did not match with the original record available in the 

Union Council---Certificate of death entry was bogus and the Appellate Court disbelieved 

the same---Copies of mutations were not direct evidence with regard to determination of 

date of death of deceased---Findings recorded by both the courts below that deceased died 
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after the death of predecessor of defendants-petitioners were based upon no evidence and the 

same were not sustainable under the law---Revision was accepted and impugned judgments 

and decrees passed by both the courts below were set aside. 

 Muhammad Naveed Hashmi for Petitioners.  

Muhammad Anwar Pervaiz for Respondents.  

Date of hearing: 27th March, 2013. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners-defendant have 

challenged the judgment and decree dated 1-4-1996 passed by learned District Judge, D.G. 

Khan, whereby the appeal filed by them was dismissed and the judgment and decree dated 

17-11-1993 passed by learned Civil Judge, D.G. Khan, whereby the suit for declaration filed 

by the respondents-plaintiffs was decreed. 

  

2. Briefly, the facts as leading to this civil revision are that the plaintiffs-respondents on 11-

6-1991 filed a suit for declaration with the assertion that they be declared the owner of suit 

property and also challenged the Mutations Nos.13203, 13204, 13205 and 13206 attested on 

13-1-1983. According to the facts pleaded by the plaintiffs that Mst. Allah Wasai died 

issueless and her husband died in her life time. At her death her sole brother Waddah was 

alive, who was the predecessor of plaintiffs and her brother Hassan died in her life time, 

who is the predecessor of defendants, therefore the inheritance given to Hassan and Waddah 

through the impugned Mutation No.13203 is against the law and all the subsequent 

mutations are nullity in the eye of law and be declared as such. 

  

3. The defendants filed written statement and contested the suit. From the divergent 

pleadings of parties learned trial Court framed issues and invited the parties to produce their 

respective evidence. Both the parties adduced oral as well as documentary evidence in 

support of their versions. After the closing of trial vide judgment and decree dated 17-11-

1993 suit was decreed. Feeling aggrieved by the said decree, an appeal was filed by the 

defendants before the first appellate Court, which was dismissed vide judgment and decree 

dated 1-4-1996. Hence, this civil revision. 

  

4. Learned counsel for the petitioners-defendants argues that learned first appellate Court 

has recorded the findings on issues Nos.1 and 2 only and all other issues have not been 

touched in his judgment, therefore, the judgment is nullity in the eye of law; that the 

plaintiffs have lodged claim with regard to the suit property that they be declared the owner 

of suit property and pleaded that Hassan, the predecessor of petitioners-defendants died in 

the life time of Mst. Allah Wasai, therefore they were bound under the law to prove this fact 

through direct, convincing and un-rebutted evidence but they miserably failed to prove their 

case as pleaded by them. Further states that the mutations in question have rightly been 

attested and prays for setting aside the decrees passed by both the courts below and 

dismissal of suit. While relying upon "2002 SCMR 1330 (Abdul Haq and another v. Mst. 

Surrya Begum and others) learned counsel states that the original claimant i.e. daughters of 

Waddah, namely Mst. Fatima and Bakhat Bhari never challenged the attestation of mutation 

in their life time, therefore in the light of this judgment the plaintiffs were having no right to 

file the suit. It has been further argued that the certificates of death of Mst. Allah Wasai, 
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Hassan and Waddah produced in additional evidence, cannot be considered. With regard to 

the condonation of delay while relying upon "2000 SCMR 847 (Mst. Sabiran Bi v. Ahmad 

Khan and another) argues that the revision was initially filed within the prescribed period of 

limitation and after office objection the same was re-filed within three days and there is no 

delay in filing of the revision petition, therefore C.M. No.1-C-1997 was filed just for 

precautionary measures. 

  

5. On the other hand, leaned counsel for the respondents-plaintiffs argues that there are 

concurrent findings of facts in the matter recorded by two courts below. While relying upon 

"PLD 1990 Supreme Court 1 (Ghulam Ali and 2 others v. Mst. Ghulam Samar Naqvi) and 

2010 SCMR 984 (Ahmad Nawaz Khan v. Muhammad Jaffar Khan and others)" states that 

there is no bar or limitation in the matters of inheritance. 

  

6. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely as well as case-law with their able assistance. 

  

7. This is a case filed under section 42 of the Specific Relief Act, 1877 for declaration of 

title of suit property by the plaintiffs-respondents. Undoubtedly the declaratory decree 

declares a pre-existing right and does not create or confer a new right upon the plaintiff. For 

getting a declaration the plaintiffs are required to prove the existence of fact for which they 

pray for issuance of declaration in their favour. In this case, most of the evidence with 

regard to existence of fact that at the time of death of Mst. Allah Wasai, the only survivor 

was her brother Waddah, and that Hassan, predecessor of defendants died in her life time, is 

in shape of oral evidence. I have noticed that oral evidence has been produced from both the 

sides. When a fact is pleaded by a party and according to the issues, onus is upon the 

plaintiff to prove that fact, whereas the oral evidence has been produced by both the parties 

in favour of pleadings. In this situation, the documentary evidence is required in support of 

claim of plaintiffs. The documentary evidence produced by the plaintiffs in shape of Exh.P-9 

(certificate of entry of death of Waddah), Exh.P-10 (certificate of entry of death of Hassan) 

and Exh.P-11 (certificate of entry-of death of Mst. Allah Wasai) have been produced in 

additional evidence, that too have been got exhibited in the statement of learned counsel for 

the plaintiffs. The certified copies of the same are not per se admissible in evidence, as the 

same have been issued allegedly by the Secretary, Union Council and do not qualify to be 

the certified copies of the record issued in accordance with the Qanun-e-Shahadat Order, 

1984, therefore, these copies are not per se admissible in evidence. For their production in 

evidence and attaching evidentiary value with them, the summoning of original record as 

well as the Record Keeper was necessary. This documentary evidence has a little value. 

  

8. Furthermore, when DW-1 appeared and made a statement with regard to the death entries 

of Hassan as well as Mst. Allah Wasai, his evidence is sufficient to find that these 

documents do not match with the original record available in the Union Council, specially 

the death entry of Mst. Allah Wasai. The certificate of death entry is bogus one. I have 

noticed that learned first appellate Court disbelieved the certificate of death entry of Mst. 

Allah Wasai. The other documents relied by learned District Judge, the copies of mutations, 

are not direct evidence with regard to determination of date of death of Mst. Allah Wasai. In 

these circumstances, the findings recorded by both the courts below that Mst. Allah Wasai 
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died after the death of Hassan, predecessor of petitioners-defendants, are based upon no 

evidence, therefore the same are not sustainable under the law. 

  

9. The other point agitated by learned counsel for the petitioners-defendants that learned first 

appellate Court has not recorded the findings on issues except issues Nos.1 and 2, therefore 

the case be remanded to learned first appellate Court for recording the findings on other 

issues. In the circumstances when this revision petition is pending since year, 1997 and 

except the academic discussion, for recording the findings on other issues the remand of 

case will not serve any purpose and even the findings on those issue will be academic in 

nature. 

  

10. In the light of what has been discussed above, this civil revision is allowed and the 

impugned judgments and decrees passed by both the courts below are set aside. The result 

would be the suit filed by respondents-plaintiffs shall stand dismissed. 

 AG/A-73/L        Revision accepted. 

 

2015 M L D 335 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. BUSHRA BIBI and others---Petitioners 

Versus 

Mst. NASIM BIBI and others---Respondents 
  

Civil Revision No.1857 of 2001, decided on 3rd June, 2013. 

(a) Specific Relief Act (I of 1877)---  
----S. 12---Suit for specific performance---Oral agreement to sell---Requirements---

Discretion of court---Plaintiff filed suit for specific performance of agreement to sell which 

was decreed concurrently---Validity---When a person came to the court to prove an oral 

assertion made in the plaint, he was required to specifically plead the same with full details--

-No document was in existence, in the present case---Grant of decree for specific 

performance was discretionary relief which would be granted if courts were satisfied that 

there was an agreement and plaintiff had to prove the same without shadow of doubt---No 

receipt of payment was in existence and no name of witness had been mentioned in the 

plaint---Where no date, place and time of agreement was pleaded in the case of oral 

agreement and no name of the witness had been mentioned in the plaint, decree in such like 

cases was exceptional---Statements of the plaintiff and her witnesses were contradictory 

with regard to payment of consideration and agreement arrived at between the parties---

Payment in a suit for specific performance was most important ingredient of the contract and 

upon such point the evidence was sketchy and contradictory---Courts below fell in error 

while ignoring contradictory evidence available on record and findings recorded by them 

were not sustainable under the law---Both the courts below while recording concurrent 

findings had ignored the law---Revision was accepted and impugned judgments and decrees 

were set aside and suit was dismissed with costs throughout. 

 Mst. Bakho Mai and 3 others v. Sohrab and another 2006 YLR 1260; Rana Abdul Rasheed 

v. Iqbal Hussain 2008 CLC 1 and Hazara and others v. Muhammad Yar and others 2011 

SCMR 758 distinguished. 
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 (b) Specific Relief Act (I of 1877)---  
----S. 12---Decree for specific performance of agreement to sell---Discretionary relief---

Grant of decree for specific performance was discretionary relief which would be granted if 

court was satisfied that there was an agreement between the parties. 

  

(c) Pleadings---  
----Requirements---When a person came to the court to prove an oral assertion made in the 

plaint, he was required to specifically plead the same with full details---Where no date, place 

and time of an agreement was pleaded in case of oral agreement and no name of the witness 

had been mentioned in the plaint, decree in such like cases was exceptional. 

 Zafar Iqbal Chohan for Petitioners.  

Ch. Shahzad Sohail for Respondent No.1.  

Nemo for Respondent No.2.  

Date of hearing: 3rd June, 2013. 

 

 JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this revision petition the petitioners have challenged 

the judgment and decree dated 11-7-2001, passed by the learned Additional District Judge, 

Bhalwal, whereby appeal filed by the petitioners was dismissed and the judgment and decree 

dated 14-11-1998, passed by the learned Civil Judge, Bhalwal, whereby suit for specific 

performance of contract filed by the plaintiff/ respondent No.1 was decreed. 

  

2. Brief facts of the case are that the plaintiff/respondent No.1 Mst. Nasim Bibi on 13-3-

1997, filed a suit for specific performance of agreement to sell arrived at between the parties 

approximately 7 years prior to the institution of the suit with regard to the land measuring 

12-3/4 kanals, described in the head note of the plaint. The plaintiff/ respondent No.1 

pleaded that petitioner No.1/defendant No.1 Mst. Bushra Bibi is her real sister and 

approximately 7 years ago she agreed to sell the suit property for a consideration of 

Rs.25,000 to her and received total consideration amount before the witnesses, but no name 

of the witness has been mentioned in the plaint. Written statement was filed and agreement 

was totally denied. The learned trial Court framed the issue, invited the parties to produce 

their evidence, both the parties produced their oral as well as documentary evidence and 

vide judgment and decree dated 14-11-1998, the learned trial Court decreed the suit. Appeal 

was preferred which was dismissed by the learned Ist Appellate Court vide judgment and 

decree dated 11-7-2001, hence this revision petition. 

  

3. Learned counsel for the petitioners argues that the findings of both the Courts below are 

absolutely against law as well as evidence available on the file; that for filing a suit on the 

basis of oral agreement to sell plaintiff was required under the law to plead the agreement 

specifically, specific date and time of agreement as well as mentioning of name of the 

witnesses in the plaint was necessary as on the basis of an event for which no documentary 

evidence is available pleading of that with specification was necessary; that even the 

plaintiff has pleaded approximately 7 years and no name of the witness has been mentioned 

in the plaint; that the suit was liable to be dismissed but the learned Courts below failed to 

exercise jurisdiction vested in them by law; that for proving the agreement for specific 

performance of which the plaintiff came before the Court very strong, convincing and direct 
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evidence was required; that even the statement of the plaintiff who appeared as P.W.1 is 

general in nature and the statements of P.Ws.2 and 3 are not only contradictory with each 

other but in contradiction with the statement of the plaintiff on material points. Learned 

counsel has referred the statement of the plaintiff wherein she stated that she handed over 

the money to his son Amjid, who further transferred the money, whereas P.W.3 states that in 

his presence the plaintiff/petitioner paid the money to the defendant; that said Amjid, who is 

son of the plaintiff, has not been produced as a witness; that it has been shown in the story of 

the plaintiff that whole consideration amount of Rs.25,000 was paid at the time of 

agreement; that there is no reason that when full amount has been paid there was just an oral 

agreement; that there is no receipt of payment of money on record; and that even with regard 

to possession the entries of khasra girdawari are in favour of the petitioner. 

  

4. On the other hand, learned counsel for respondent No.1 has argued that there are 

concurrent findings of facts; that the suit for specific performance can be filed on the basis 

of oral agreement. Learned counsel relying on Mst. Bakho Mai and 3 others v. Sohrab and 

another (2006 YLR 1260) contends that minor contradictions in the statements of the 

witnesses which have been recorded after more than 7 years of filing of the suit are 

ignorable. Further while placing reliance on Rana Abdul Rasheed v. Iqbal Hussain (2008 

CLC 1) states that re-appraisal of evidence is not permissible at revisional stage. Further 

relies on Hazara and others v. Muhammad Yar and others (2011 SCMR 758) to contend that 

concurrent findings cannot be set aside. 

  

5. I have heard the learned counsel for the parties at length and have also gone through the 

record as well as the findings recorded by the two Courts below. I am clear in my mind that 

when a person comes to the Court to prove an oral assertion made in the plaint he is required 

under the law to specifically plead the same with full details so that he may prove the same 

through oral evidence. Admittedly no document in this case is in existence. Furthermore, in 

a suit for specific performance more responsibility is on the shoulders of the plaintiff. No 

doubt a suit can be filed on the basis of oral agreement to sell but simultaneously as grant of 

decree in suit for specific performance in favour of the plaintiff is purely discretionary relief, 

the Courts grant decree only if they are satisfied without any doubt in their mind that there 

was an agreement arrived at between the parties and the plaintiff has proved the same 

without any shadow of doubt. In this case as I have noted that the plaintiff has pleaded that 

approximately 7 years ago the agreement was arrived at between the parties and full 

consideration, i.e. Rs.25,000, was paid to the alleged vendor, no receipt of payment is in 

existence, no name of the witness has been mentioned in the plaint despite the fact that it is 

pleaded that before the witnesses payment was made and agreement was arrived at between 

the parties. In such like agreements where no date, place and time of agreement is pleaded in 

case of oral agreement and no name of the witness has been mentioned in the plaint decree 

in such like cases is exceptional. Furthermore, in this case the statements of the plaintiff and 

her witnesses are contradictory with regard to the basic point in issue, i.e. payment of 

consideration and with regard to agreement arrived at between the parties. Furthermore, with 

regard to payment there is contradictory evidence. In this view of the matter, both the Courts 

below fell in error while ignoring contradictory evidence available on the file, as such, the 

findings recorded by the Courts below are not sustainable under the law. 
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6. So far as concurrent findings of fact are concerned the case law relied upon by the learned 

counsel for the respondent is not applicable to the facts of this case as both the Courts below 

while recording concurrent findings have ignored the law declared by the august Supreme 

Court of Pakistan as well as this Court on the point in issue with regard to specific 

performance on the basis of oral agreement. In this case scrutiny of findings of the Courts 

below shows that the findings are against law. 

 7. So far as reappraisal of evidence and minor contradictions are concerned, it is not the 

case of reappraisal of evidence and the contradictions noted in the judgments are not of 

minor natures as in a suit for specific performance the payment is most important ingredient 

of the contract and upon this major point the evidence is sketchy and contradictory one, 

therefore, the case law relied upon by the learned counsel is not helpful to the respondent. 

 In view of what has been discussed above, this revision petition is accepted, judgments and 

decrees dated 14-11-1998 and 11-7-2001, passed by the Courts below are set aside and the 

suit filed by the plaintiff/respondent No.1 is hereby dismissed with costs throughout. 

 AG/B-23/L         Revision accepted. 

 

2015 M L D 365 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. WAZIRAN MAI through L.Rs. and others---Petitioners 

Versus 

RAB NAWAZ through L.Rs. and 2 others---Respondents 
  

Civil Revision No.1464 of 2012, decided on 13th November, 2012. 

(a) Civil Procedure Code (V of 1908)---  
----S.115---Reappraisal of evidence by High Court in revisional jurisdiction---Not 

permissible under law---Exceptions stated. 

 The reappraisal of evidence is not required herein and is also not permissible under the law 

except when any party to the proceedings is able to show any fatal blunder by the courts 

below while recording the findings and ignoring the valuable evidence of the parties. 

 Ghulam Ali and 2 others v. Mst. Ghulam Sarwar PLD 1990 SC 1; Mst. Mumtaz v. Afsar 

Khan and another 1991 SCMR 1779; Muhammad Amir and others v. Mst. Beevi and others 

2007 SCMR 614; Asif Raza Mir v. Muhammad Khurshid Khan 2011 SCMR 1917 and Allah 

Dad and 3 others v. Dhuman Khan and 10 others 2005 SCMR 564 ref. 

 (b) Administration of justice---  
----Party must come to court with clean hands. 

 Sh. Naveed Sharyar for Petitioner.  

Malik Noor Muhammad Awan, Faiz Muhammad Bilal, Najam Iqbal Bilal and Zafar Iqbal 

Chauhan for Respondents.  

Dates of hearing: 6th and 13th November, 2012. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this single judgment I intend to decide the above 

captioned civil revision and civil revisions No.1465 to 1474 of 2012, total 11 in numbers, as 

the main controversy challenged in 11 suits is a registered document titled as "Dastbardari-



 

 

(839) 

 

Nama" dated 3-12-1955 and even the oral evidence recorded in one suit is verbatim copy of 

the same in all the suits. 

  

2. Briefly, the facts as leading to this civil revision are that Mst. Waziran Mai the original 

plaintiff filed a suit for declaration on 13-8-2001 alleging therein that she be declared the 

owner of suit property mentioned in the head note of plaint. She also sought a declaration 

that registered document dated 3-12-1955 titled as "Dastbardari-Nama" on behalf of plaintiff 

is against the law and facts, based upon fraud and has no legal effect against the rights of 

plaintiff, therefore is void and fake. A declaration was also sought by the plaintiff that the 

order of cancellation of inheritance mutation is against the law and attestation of mutation in 

favour of defendants Nos.1 and 2 are against the law. It was stated in the plaint that Shero 

Khan, propositus of the parties, was Shia by sect died and at the time of his death two sons 

(defendants Nos.1 and 2) and two daughters (plaintiff and mother of defendant No.3, Mst. 

Amiran) being his legal heirs inherited him. 

  

3. The written statement was filed by all the defendants separately. They contested the suit. 

Learned trial court framed issues and invited the parties to produce their respective 

evidence. Both the parties adduced oral as well as documentary evidence in support of their 

claims. After the close of trial, vide judgment and decree dated 24-12-2009 the suit was 

dismissed by learned Civil Judge 1st Class, Bhakkar. Feeling aggrieved thereby, an appeal 

was preferred before the learned first appellate court, which also met with the same fate vide 

judgment and decree dated 25-1-2012 passed by learned Addl: District Judge, Bhakkar. 

Hence, this civil revision. 

  

4. Learned counsel for the petitioner-plaintiff argues that "Dastbardari-Nama" by Mst. 

Ameeran and Mst. Waziran, sisters of defendants Nos.1 and 2 is forged and fictitious one, as 

they were 'Parda-Nasheen' ladies; that it is against the provisions of the Contract Act; that 

the plaintiff was having her own children as well as husband; that it is against the Islam and 

public policy; that even the consolidation proceedings were carried out in the impugned 

Muwaziat but it does not injure the rights of petitioner-plaintiff. Further argued that for 

presuming a 30 years old document there is discretion with the court to presume the same 

and further that this impugned document if be recorded as gift, even then it is nullity in the 

eye of law when the lady was having children and husband. It has been further argued that in 

such like cases mentioning of detail of fraud is not necessary and the defendants-respondents 

being the beneficiary were bound to prove the valid execution of document and that in such 

like cases there is no bar of limitation in the way of petitioner-plaintiff. Learned counsel for 

the petitioner-plaintiff has relied upon "PLD 1990 Supreme Court 1 (Ghulam Ali and 2 

others v. Mst. Ghulam Sarwar Naqvi)". 

  

5. On the other hand, learned counsel for the respondents-defendants argued that there are 

concurrent findings of facts in the matter recorded by both the courts below, which need not 

be interfered with by this court; that the impugned registered deed was a family settlement, 

it was not against the principles of policy; that the consolidation proceedings were 

conducted in the impugned Muwaziat in the year 1961-62, therefore there is clearcut bar of 

limitation against the plaintiff-petitioner; that the impugned family settlement was acted 

upon, therefore there was no right with the plaintiff to file the suit in hand; that no detail of 
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fraud has been mentioned in the pleadings or in the evidence; that the plaintiff-petitioner 

herself did not appear in the witness box; that it is 30 year old registered document coming 

from the proper custody and the presumptions under Article 100 of the Qanun-e-Shahadat 

Order, 1984 are certainly attached with the said document. Learned counsel further states 

that the plaintiff has not challenged Mutation No.2912 sanctioned on 31-12-1955 in her 

favour, which was also on the basis of this impugned registered document; that the witnesses 

of impugned document are close relatives of the parties, as Ghulam Hassan Lumberdar is 

paternal uncle of the parties and husband of plaintiff Mst. Waziran, namely Abdul Hyee 

Khan is an identifier of the parties before the Sub Registrar; that it is absolutely not against 

the public policy, as it was a deed of settlement between the parties, which was registered 

under section 25 of the Contract Act. In this regard, learned counsel relied upon "1991 

SCMR 1779 (Mst. Mumtaz v. Afsar Khan and another)". Learned counsel further argued 

that fraud was never pleaded as required under Order VI, Rule 4 of the C.P.C. Reliance is 

placed upon "2007 SCMR 614 (Muhammad Amir and others v. Mst. Beevi and others)". 

Learned counsel for the respondents-defendants states that land measuring 104-kanals was 

transferred in favour of plaintiff and she admitted that a tube well was installed by them in 

the property; that after 47 years of registration of impugned document suit has been filed and 

the grounds taken therein are absolutely not believable. While relying upon 2011 SCMR 197 

(Asif Raza Mir v. Muhammad Khurshid Khan) and 2005 SCMR 564 (Allah Dad and 3 

others v. Dhuman Khan and 10 others)" learned counsel states that it is the substance of the 

document which is to be seen and not its caption. Further states that no specific date of 

knowledge has been given in the suit and the Limitation Act cannot be straightway brushed 

aside in any proceedings and that after the consolidation proceedings the rights of the parties 

are determined under the Consolidation Act and if any party has objection after the 

consolidation proceedings, certainly it has a right to sue for its grievance and the 

consolidation proceedings were confirmed in the year 1961-62 and these proceedings were 

not challenged in the suit. 

  

6. I have heard the learned counsel for the parties at full length and also gone through the 

record with their able assistance. 

  

7. The reappraisal of evidence is not required herein and is also not permissible under the 

law except when any party of the proceedings is able to show any fatal blunder by the courts 

below while recording the findings and ignoring the valuable evidence of the parties. I have 

noticed that both the courts below minutely scrutinized the evidence oral as well as 

documentary led by both the parties. The statement of P.W-1, who is son of original 

plaintiff, was recorded on 23-6-2009. He stated that one of his brothers is a Patwari having 

the age of 50 years. This fact has been noticed by both the courts below that the story 

narrated in the plaint is not believable, when one of the sons of plaintiff was Patwari and if 

he was of 50 years old in the year 2009, it means that even 20 years prior to the filing of suit 

he would have joined the service of Patwari, as such the story narrated in the plaint is not 

believable. The legal point urged by learned counsel for the respondents that as the 

impugned document is registered one and in lieu whereof some property was given to the 

plaintiff, therefore it was the substance of the document which is a family settlement and the 

same is permissible under the law. In my view when a party comes to the court, it must 

come with clean hands. The writing of document and its registration in the year 1955 has 
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been fully proved and both the courts below have given the findings that the defendants have 

proved the valid execution of that document. Even I am also of the view that the execution 

of document has been proved without any shadow of doubt. If the plaintiff was to challenge 

the validity of that document on the legal point, then it would have been appreciateable that 

she would have pleaded the correct facts in her plaint. From the bare perusal of plaint it is 

evident that the facts have not been correctly pleaded, as she has not challenged the mutation 

in her favour on the basis of same document, which has been impugned in this suit. In these 

circumstances, I am unable to disagree with the concurrent findings recorded by both the 

courts below. In this view of the matter, no case for interference by this court while 

exercising jurisdiction under section 115 of the C.P.C. has been made out by the petitioner-

plaintiff. 

  

8. For the foregoing reasons, I see no flaw in the impugned judgments and decrees passed by 

both the courts below. Resultantly, this civil revision fails and the same is hereby dismissed, 

leaving the parties to bear their own costs. 

 SAK/W-8/L         Revision dismissed. 

 

2015 M L D 666 

[Lahore] 

Before Amin-ud-Din Khan, J 

ALLAH DITTA---Petitioner 

versus 

MUHAMMAD HANIF and others---Respondents 
  

C.R. No.3162 of 2011, decided on 6th May, 2014. 

 (a) Specific Relief Act (I of 1877)---  
----S. 42---Suit for declaration---Scope---Defendant was wife of plaintiff at the time of 

attestation of impugned mutation in her favour which was attested in due course of law---

Revenue authorities entered and attested the impugned mutation---Pleadings of plaintiff 

were not clear with regard to payment of consideration amount---Case and evidence of 

plaintiff were self-contradictory with regard to payment of earnest money---No written 

agreement was produced and best evidence had been withheld which would go against the 

plaintiff---Present was not a case of shifting of onus of proof upon the beneficiary---Plaintiff 

was not a party in the proceedings of sale mutation but was a third party challenging the 

same---Plaintiff was required to plead specific case with regard to detail event of oral 

agreement to sell specifying the names of witnesses, date and place where said agreement 

was arrived at but no such detail was available in the plaint---Plaintiff was required to prove 

his ownership and then he was required to prove that attestation of mutation was against the 

law and a clog on his ownership was liable to be declared not binding upon his rights---Pre-

existing right could be declared through a declaratory decree and new rights could not be 

created through such decree---Plaintiff had prayed that a right be created in his favour in the 

suit property through a declaratory decree in the present case---Suit property was never 

transferred in favour of plaintiff by the original owners rather same was transferred in favour 

of defendant through impugned mutation---Plaintiff had failed to prove the agreement to sell 

in his favour---Plaintiff was required to file a suit for specific performance if there was any 

agreement in his favour---Plaintiff might have a case of Benami transaction if at the time of 
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attestation of mutation his wife had paid money and property was transferred in her favour--

-Plaintiff was required to prove pre-existing right in his favour for declaratory decree---No 

right of ownership of suit property was transferred in favour of plaintiff---Form of present 

suit was incorrect---Findings recorded by the Appellate Court were exhaustive and every bit 

of evidence had been considered by the said court---Revision was dismissed with costs in 

circumstances. 

 Khan Muhammad v. Muhammad Din through L.Rs. 2010 SCMR 1351; Rehmatullah and 

others v. Saleh Khan and others 2007 SCMR 729; Mst. Zeenat Bibi v. Muhammad Younas 

and others 2011 YLR 1789; Tooti Gul and 2 others v. Irfanuddin 1996 SCMR 1386; Laloo 

and another v. Ghulaman 2000 SCMR 1058; Amirzada Khan and another v. Itbar Khan and 

others 2001 SCMR 609; Ghulam Hussain and others v. Imam Bakhsh and 9 others 1995 

MLD 1165; Mst. Jaina v. Mst. Zohra Bibi and 12 others 1999 MLD 2302; Zulfiqar and 11 

others v. Fateh Sher and 4 others 2011 YLR 2725; Muhammad Iqbal and 9 others v. 

Muhammad Rafique 2002 YLR 1320; Niaz Rasool through Muhammad Bilal v. Mst. 

Parveen Ikram and others 2013 SCMR 397; Muhammad Tariq and others v. Mst. Shamsa 

Tanveer and others PLD 2011 SC 151; Waris Ali and 2 others v. Ghulam Rasool and 

another 1979 CLC 533; Muhammad Siddique v. Muhammad Sharif and others 2005 SCMR 

1231; Shakoor v. Province of Punjab through Collector and others PLD 2013 Lah. 17; 

Muhammad Iqbal and another v. Mukhtar Ahmad through L.Rs. 2008 SCMR 855; 

Rehmatullah and others v. Saleh Khan and others 2007 SCMR 729; Sardara and 4 others v. 

Muhammad Khan PLD 1998 SC 1509; Muhammad Aslam v. Khuda Dad 1982 SCMR 511; 

Abdul Rashid and another v. Suleman and 4 others 2001 CLC 60; Late Mst. Majeedan 

through Legal Heirs and another v. Late Muhammad Naseem through Legal Heirs and 

another 2001 SCMR 345 and Canal View Cooperative Housing Society v. Javed Iqbal and 

another PLD 2004 SC 20 ref. 

 Khan Muhammad v. Muhammad Din through L.Rs. 2010 SCMR 1351; Rehmatullah and 

others v. Saleh Khan and others 2007 SCMR 729; Mst. Zeenat Bibi v. Muhammad Younas 

and others 2011 YLR 1789; Tooti Gul and 2 others v. Irfanuddin 1996 SCMR 1386; Laloo 

and another v. Ghulaman 2000 SCMR 1058; Amirzada Khan and another v. Itbar Khan and 

others 2001 SCMR 609; Ghulam Hussain and others v. Imam Bakhsh and 9 others 1995 

MLD 1165; Mst. Jaina v. Mst. Zohra Bibi and 12 others 1999 MLD 2302; Zulfiqar and 11 

others v. Fateh Sher and 4 others 2011 YLR 2725; Muhammad Iqbal and 9 others v. 

Muhammad Rafique 2002 YLR 1320 distinguished. 

 (b) Civil Procedure Code (V of 1908)---  
----O.XLI, R.27 & O.VII, R.14---Additional evidence, production of---Scope---Additional 

evidence could be permitted by the court if same was helpful for the court to decide the 

matter in issue. 

 Ch. Muhammad Anwar Bhinder and Mian Zafar Iqbal Kalanauri for Petitioners.  

Ahmad Waheed Khan and Adnan Tariq for Respondents. 

Date of hearing: 5th, 6th May of 2014. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioner-plaintiff has challenged 

the judgment and decree dated 20-9-2011 passed by the learned Addl: District Judge, 

Gujranwala, whereby the appeal filed by the respondents-defendants was accepted, by way 
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of which, judgment and decree dated 29-9-2010 passed by the learned Civil Judge 1st Class, 

Wazirabad decreeing the suit of petitioner-plaintiff, were set aside. 

  

2. Briefly, the facts of this case are that on 16-11-2006 petitioner-plaintiff filed a suit for 

declaration and permanent injunction, wherein he challenged the Mutation No.4017 attested 

on 30-6-2003 on the basis that it is fraudulent and against the facts and is not binding upon 

the plaintiff. The defendants be asked to get it cancelled and accept the plaintiff as sole 

owner of suit property. It was further prayed that defendant No.1 be permanently restrained 

from interfering into the suit property owned by the plaintiff and further transferring the 

same personally or through any attorney. In the suit the original owners i.e. vendors of suit 

property were impleaded as defendants Nos.1 to 4 and Mst. Zahida Parveen, ex-wife of 

plaintiff was impleaded as defendant No.5. 

  

3. The written statement was filed by defendants Nos.1 to 4. They accepted the claim of 

plaintiff. The defendant No.5 ex-wife of plaintiff and defendant No.6, who is purchaser of 

suit property from defendant No.5 through Mutation No.476 attested on 16-11-2006, filed 

their joint written statement and contested the suit. Learned trial court framed the issues and 

invited the parties to produce their respective evidence. Both the parties produced oral as 

well as documentary evidence in support of their versions. After the completion of trial, suit 

was decreed by the learned trial court vide judgment and decree dated 29-9-2010. An appeal 

was preferred by the defendants before the learned first appellate court, which was accepted 

vide judgment and decree dated 20-9-2011. Hence, this civil revision by the petitioner-

plaintiff. 

  

4. Learned counsel for the petitioner-plaintiff argues that petitioner is permanent resident of 

U.S.A and in January, 2003 a bargain was struck with the actual owners i.e. defendants 

Nos.1 to 4 for a consideration of rupees 8.6 million, out of which Rs.6,00,000 were paid at 

the time of agreement and the remaining amount was to be paid till June 2003; that he has 

sent the money to his wife Mst. Zahida Parveen, who dishonestly got sanctioned the sale 

mutation No.4017 of suit land in her favour on 30-6-2003; that the original owners support 

the case of petitioner-plaintiff; that the petitioner proved his case, therefore, learned trial 

court was justified in decreeing the suit in favour of petitioner-plaintiff; that the learned first 

appellate court fell in error while reversing the well reasoned findings recorded by the 

learned trial court; that the findings recorded by learned first appellate court are not 

sustainable under the law; that the petitioner has filed C.M. No.1 of 2014 for permission to 

produce additional evidence, which will help the court in decision of the civil revision in 

hand. Prays for acceptance of application for permission to produce additional evidence and 

acceptance of civil revision in hand; that the defendant lady Mst. Zahida Parveen ex-wife of 

the plaintiff was having no source of income and she was the beneficiary of impugned 

mutation, therefore, she was bound under the law to prove the same without any shadow of 

doubt but she miserably failed to prove the same; that the judgment and decree passed by the 

learned first appellate court are not sustainable under the law. 

  

Learned counsel for the petitioner has relied upon the judgments "2010 SCMR 1351 (Khan 

Muhammad v. Muhammad Din through L.Rs.), 2007 SCMR 729 (Rehmatullah and others v. 

Saleh Khan and others), 2011 YLR 1789 (Mst. Zeenat Bibi v. Muhammad Younas and 
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others), 1996 SCMR 1386 (Tooti Gul and 2 others v. Irfanuddin), 2000 SCMR 1058 (Laloo 

and another v. Ghulaman), 2001 SCMR 609 (Amirzada Khan and another v. Itbar Khan and 

others), 1995 MLD 1165 (Ghulam Hussain and others v. Imam Bakhsh and 9 others), 1999 

MLD 2302 (Mst. Jaina v. Mst. Zohra Bibi and 12 others), 2011 YLR 2725 (Zulfiqar and 11 

others v. Fateh Sher and 4 others) and 2002 YLR 1320 (Muhammad Iqbal and 9 others v. 

Muhammad Rafique)." 

  

5. The respondents Nos.1 to 4 have already been proceeded against ex parte vide order dated 

13-4-2012. 

  

6. Learned counsel for respondents Nos.5 and 6 argues that the pleadings and evidence of 

plaintiff are contradictory. While referring Para 4 of the plaint argues that according to the 

plaintiff, his agreement was oral with the original vendors but states that when the plaintiff 

appeared as PW-1 he has introduced written agreement and specifically stated that on the 

stamp paper it was written and further when the same has not been produced meaning 

thereby if there was any agreement, best evidence has been withheld which fact also goes 

against the petitioner-plaintiff; that the plaintiff was required to prove his case without any 

shadow of doubt and it is not a case of shifting of onus of proof upon the beneficiary of 

mutation in question. It has been further argued that the findings recorded by the learned 

first appellate court are very exhaustive and in accordance with law, there is no misreading 

or non-reading on the part of learned first appellate court. With regard to C.M. No.1 of 2014 

which is an application for permission to produce additional evidence learned counsel 

argues that some documents were tried to be produced during the recording of evidence of 

plaintiff but subsequently counsel for the plaintiff on 4-7-2007 received back said 

documents and now that documents sought to be produced as additional evidence cannot be 

permitted, as these are in contradiction with the case set up by the plaintiff earlier; that when 

his counsel withdrew the documents during the trial, now there is no reason to allow the 

plaintiff to produce the additional evidence. 

  

Learned counsel for respondents Nos.5 and 6 has relied upon the judgments "2013 SCMR 

397 (Niaz Rasool through Muhammad Bilal v. Mst. Parveen Ikram and others), PLD 2011 

Supreme Court 151 (Muhammad Tariq and others v. Mst. Shamsa Tanveer and others), 

1979 CLC 533 (Waris Ali and 2 others v. Ghulam Rasool and another), 2005 SCMR 1231 

(Muhammad Siddique v. Muhammad Sharif and others), PLD 2013 Lahore 17 (Shakoor v. 

Province of Punjab through Collector and others), 2008 SCMR 855 (Muhammad Iqbal and 

another v. Mukhtar Ahmad through L.Rs.), 2007 SCMR 729 (Rehmatullah and others v. 

Saleh Khan and others), PLD 1998 Supreme Court 1509 (Sardara and 4 others v. 

Muhammad Khan), 1982 SCMR 511 (Muhammad Aslam v. Khuda Dad), 2001 CLC 60 

(Abdul Rashid and another v. Suleman and 4 others), 2001 SCMR 345 (Late Mst. Majeedan 

through Legal Heirs and another v. Late Muhammad Naseem through Legal Heirs and 

another) and PLD 2004 Supreme Court 20 (Canal View Cooperative Housing Society v. 

Javed Iqbal and another)." 

  

7. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely, findings of both the courts below as well as the case law referred to by the 

learned counsel for the parties. 
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 8. The case of plaintiff that he be declared as owner of suit property measuring 92-kanals 

15-marlas on the basis of an oral agreement to sell arrived at between the parties in January, 

2003 for a consideration of rupees 8.6 million and the earnest money was paid to defendants 

Nos.1 to 4 and remaining amount was to be paid till June 2003. It was agreed that the 

plaintiff will get the mutation attested in his favour and possession was delivered to the 

plaintiff by defendants Nos.1 to 4 at the time of receipt of earnest money. The plaintiff was 

in U.S.A in June 2003. He sent the money to defendant No.5 his wife who was available in 

Pakistan. The plaintiff sent rupees 8.4 million, which the defendants Nos.1 to 4 received the 

same. It is averred that total sale consideration was paid by the plaintiff and for expenses an 

amount of Rs.4,30,000 was paid by the plaintiff. The defendant No.5, who was wife of 

plaintiff, being in Pakistan through fraud and against facts got attested Mutation No.4017 on 

30-6-2003 in her favour, therefore, same is liable to be cancelled. It is further pleaded that 

upon 3-kanals land out of the suit land plaintiff has constructed a house as well as boundary 

walls. It is the case of plaintiff that one and half month back he came to Pakistan when 

defendant No.5 tried to interfere into the possession of plaintiff. He came to know about the 

attestation of mutation in the name of defendant No.5, therefore, he filed the suit in hand. 

The defendants Nos.1 to 4 have supported the plaintiff and admitted the claim of plaintiff. It 

is pleaded that they have received remaining amount of rupees 8 million, which was sent by 

the plaintiff from U.S.A. It is their case that they have stated at the time of mutation in 

favour of plaintiff, defendant No.5 through fraud got the mutation attested in her favour. The 

plaintiff when appeared as PW-1 in cross-examination stated that there was a written 

agreement of sale of suit property by the owners i.e. defendants Nos.1 to 4 in his favour. 

This assertion is in contradiction with the pleadings. In pleadings he has claimed oral 

agreement to sell and with regard to payment of amount by him to the vendors is very 

ambiguous. He has not stated in clear words that by which means he has paid the amount. 

Pleading that the amount sent by him from U.S.A was received by the vendors is not a clear 

pleading. The written statement filed by defendants Nos.1 to 4 is very interesting and further 

the statement of Muhammad Hanif, who appeared as DW-1. stated that he has never seen 

Mst. Zahida Parveen and he has made no statement in favour of said lady. Against the 

pleadings and statement in chief stated he has seen Mst. Zahida Parveen at the time of 

mutation. He has admitted that the remaining consideration amount of rupees 8 million was 

received by the vendors through cheque, which was deposited in his son's account namely 

Tariq. In cross-examination he admitted that he has seen Mst. Zahida Parveen. Mst. Zahida 

Parveen defendant No.5 appeared as DW-1. Ansar Butt was produced as DW-2. He stated 

that he received the money from Zahid Iqbal son of Mst. Zahida Parveen, who is brother in 

law of said witness and the money sent in his account from U.S.A was paid to the vendors 

on the asking of Mst. Zahida Parveen. Irshad Ullah Patwari appeared as DW-3. He produced 

Roznamcha Waqiati on the basis of which the impugned mutation was attested. DW-4 is the 

Record Keeper of Tehsil office Gujranwala. DW-5 is Naib Tehsildar, who attested the 

mutation. The attorney of defendant No.6 appeared as DW-6. 

  

9. From the comprehensive scrutiny of pleadings and evidence it reveals that at the time of 

attestation of impugned mutation, defendant No.5 Mst. Zahida Parveen was the wife of 

plaintiff. The mutation was attested in her favour in due course of law when the money was 

paid by Ansar Butt, who supports the version of defendant No.5. The revenue authorities got 

entered and attested the mutation. It seems that afterwards some differences arose between 
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the spouses and plaintiff filed the suit in hand after more than three and half years of 

attestation of mutation. It is astonishing that the original owners i.e. defendants Nos.1 to 4 

got attested the mutation in favour of defendant No.5 and when suit in hand has been filed, 

they have totally denied from attestation of mutation in favour of defendant No.5 and 

pleaded that their signatures were got on blank papers. When one of the defendants appeared 

as DW-1, admitted that the impugned mutation bears the signatures of all the vendors i.e. 

defendants Nos.1 to 4. The Patwari as well as Revenue Officer also appeared in the witness 

box and deposed about the valid attestation of impugned mutation. 

  

10. According to the case of plaintiff that he was not available in Pakistan at the time of 

attestation of impugned mutation, his pleadings as noted above are not clear with regard to 

the payment of consideration amount. With regard to earnest money the case and evidence 

of plaintiff are self contradictory. In the pleading agreement to sell is oral, whereas while 

appearing as PW-1 his case is that there was a written agreement to sell between the parties. 

The written agreement was never produced, which shows that if there was any agreement 

then best evidence has been withheld, that fact certainly goes against the petitioner-plaintiff. 

It is not a case of shifting of onus of proof upon the beneficiary. In the proceedings of sale 

mutation plaintiff is nowhere a party. He is a third party challenging the mutation. 

Therefore, he was required to plead specific case with detail event of oral agreement to sell 

specifying the names of witnesses, date and place where the agreement was arrived at but no 

such detail is available in the plaint. It is also not specifically pleaded that who was his 

appointed agent at the time of attestation of mutation who was to take possession on behalf 

of the plaintiff. He has not pleaded that who was to take part in the proceedings of 

transaction of sale mutation in his favour. It is also not clear in the pleading that who paid 

the money on his behalf to the vendors. 

  

11. When the plaintiff came in the court with the prayer that he be declared owner of suit 

property, it was incumbent upon the plaintiff to prove his ownership of suit property and 

then he was required to prove that attestation of mutation is against the law and a clog on his 

ownership is liable to be declared not binding upon the rights of plaintiff. I am clear in my 

mind that through a declaratory decree a pre-existing right can be declared and a new right 

cannot be created through a declaratory decree. In this case the plaintiff prays that a right be 

created in his favour in the suit property through a declaratory decree. Admittedly the suit 

property was never transferred in his favour by the original owners i.e. defendants Nos.1 to 

4, rather it was transferred in favour of defendant No.5 through the impugned mutation. The 

plaintiff failed to prove the agreement to sell when his case is self contradictory and further 

the payment of consideration amount to the vendors and transfer of rights in his favour. If 

there was any agreement in favour of plaintiff and the vendors have not transferred the 

property in his favour, then a cause of action in his favour was of filing a suit for specific 

performance and if at the time of attestation of mutation defendant No.5 being his wife as 

his case is that he has paid money and property was transferred in the name of defendant 

No.5 being his wife, then the plaintiff may have a case of Benami transaction and for a 

declaratory decree it is incumbent upon the plaintiff of a suit for declaration filed under 

section 42 of the Specific Relief Act, 1877 to prove pre-existing right in his favour. 

Admittedly no right of ownership of suit property was ever transferred in his favour. 

Therefore, the form of suit in my view was incorrect. I have gone through the findings 
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recorded by the learned first appellate court and the case law referred to by the learned 

counsel for the parties. I have noticed that the findings recorded by learned first appellate 

court are not only exhaustive one but also every bit of evidence has been considered, as 

such, learned first appellate court came to a right conclusion. There is no cavil to the case 

law referred to by the learned counsel for the parties. The case law referred to by the learned 

counsel for the petitioner is not applicable to the facts of case in hand and not helpful for the 

petitioner-plaintiff. 

  

12. So far as the permission to produce additional evidence is concerned, the certificate 

annexure "A" with the application was tried to be produced in evidence at the time of 

recording of statement of plaintiff, which was being recorded as PW-1. The certificate is not 

per se admissible and further the learned counsel for the plaintiff received back said 

document on 4-7-2007 from the trial court. Besides, permission to produce evidence of 

Record Keeper of Allied Bank concerned is also not helpful for the court to decide the 

matter in issue, as it is clear that the additional evidence can be permitted by the court if it is 

helpful for the court to decide the matter in issue. As I have discussed supra that no specific 

pleading with regard to payment of consideration amount is mentioned in the plaint, 

therefore, at this stage permission to produce additional evidence will not be helpful for the 

court to decide the matter in issue. 

  

13. In view of the above discussion, learned counsel for the petitioner-plaintiff failed to 

make out a case for interference by this Court while exercising jurisdiction under section 

115 of the C.P.C. Consequently, this civil revision having no substance stands dismissed 

with costs. 

 AG/A-118/L       Revision dismissed. 

 

2015 M L D 763 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD JAFFAR KHAN and others---Petitioners 

versus 

MUHAMMAD ALI TARIQ and others---Respondents 
  

C.R. No.2299 of 2005, heard on 16th April, 2014. 

 (a) Punjab Tenancy Act (XVI of 1887)--- 
----Ss.77 & 114---West Pakistan Land Revenue Act (XVII of 1967), S.3---Punjab Tenancy 

(Amendment) Act (VII of 1952), Preamble---Civil Procedure Code (V of 1908), O.II, R.2 & 

O.XXIII, R.1---Specific Relief Act (I of 1877), S. 42---Suit for declaration---Jurisdiction of 

revenue court and civil court in revenue matters---Change in revenue entry---Validity---

Present case was not related to declaration of rights of occupancy tenancy; civil court had 

jurisdiction to decide the same---Record showed that the suit property had been excluded in 

"Shamlaat Deh" in accordance with share of "Khewat Daran"---Persons who were in 

possession as "abadkar" since 1862 to 1893 were to remain recorded under the Government-

--Persons who were "abadkars" and were not shareholders in "shamlaat" would remain in 

possession as abadkars and their land would be excluded from the process of partition---

Predecessors of plaintiffs were admittedly "abadkars" and not shareholders in "shamlaat" so 
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suit land was excluded from distribution of "Shamlaat Deh" in shareholders---Status and 

rights of plaintiffs as "abadkars" were recorded in revenue record---Plaintiffs who were 

"abadkars" had become owner by operation of law; suit filed by them for declaration of title 

was competent---Previous incompetent suit would not bar filing of a proper and competent 

suit (subsequently)---Bar (to subsequent suit) under O.XXIII, R.1, C.P.C. and O.II, R.2, 

C.P.C. would be applicable where previous suit had been filed competently---Earlier suit, 

filed by plaintiffs was not competent---Plaintiffs were in possession of suit property; they 

had rightly filed suit to challenge adverse entry in revenue record---Suit was filed within 

limitation---Where any entry in revenue record was changed without backing of law or order 

of competent forum, such entry would not create or confer any right on the person in whose 

favour such entry had been made---Manipulated entry was mismatched by other entries and 

was not sustainable under the law---Revision was dismissed. 

 (b) Civil Procedure Code (V of 1908)---  
----O.XXIII, R.1 & O.II, R.2---Bar to subsequent suit---Order XXIII, R.1 & O.II, R.2---

Applicability---Scope---Bar (to subsequent suit) under O.XXIII, R.1 and O.II, R.2 would be 

applicable where previous suit was competent. 

 Malik Noor Muhammad Awan for Petitioners. 

Ch. Muhammad Zafar Iqbal for Respondents.  

Date of hearing: 16th April, 2014. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioners-defendants have 

challenged the judgment and decree dated 15-6-2005 passed by the learned Additional 

District Judge, Khushab, whereby the appeal filed by them has been dismissed, and the 

judgment and decree dated 5-3-2005 passed by the learned Civil Judge, Noor Pur, whereby 

the suit for declaration filed by the respondents-plaintiffs was decreed. 

  

2. The facts of this case are that on 21-4-1992 respondents-plaintiffs filed a suit for 

declaration alleging therein that the land fully described in the head note of plaint consisting 

upon Khasra No.1614, 1615 measuring 23-kanals 10-marlas is Shamlaat Deh and the entries 

in revenue record in column of ownership regarding Fateh Bibi etc., are against law and 

without authority. The Mutation No.2637 Mouza Khushab attested on 15-9-1981 has no 

value against the rights of plaintiffs. It was also prayed that a declaration be granted that the 

plaintiffs are using the property and they are Abad Kar. A permanent injunction was also 

sought against the defendants from interfering into the possession and use of suit property of 

plaintiffs. It is pleaded that in accordance with entries of Missal Haqiyyat for 1913-14 it was 

Shamlaat Deh 1891-92 to owners of Deh and predecessors of plaintiffs were recorded as 

Abad Kar and previous to that their predecessor Chanan Din alias Hassan Din was recorded 

Abad Kar. It is pleaded that in accordance with the scheme of partition prepared by the Sub 

Divisional Officer/Assistant Collector-I, Khushab on 12-8-1929, the suit property was kept 

out of operation of partition on the ground that on the basis of Abad Kari the plaintiffs/their 

predecessors will remain in possession. It is further pleaded that suit property is residential 

in nature for a long time and in the year 1968-69 after sanction of plan for construction of 

houses from Municipal Committee, Khushab, the houses were constructed by the plaintiffs. 

It is also pleaded that while preparing Jamabandi for the year 1988-89 previous entry with 

regard to the nature of property was changed without any justification by the Revenue 
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Officers and it was mentioned as Fateh Bibi etc owners, therefore, all the entries made in the 

revenue record without any basis have no value against the rights of plaintiffs. 

  

3. The written statements were filed by various defendants and suit was contested. Out of the 

divergent pleadings of the parties learned trial court framed the issues and invited the parties 

to produce their respective evidence. Both the parties produced oral as well as documentary 

evidence in support of their versions. After the completion of trial, vide judgment and decree 

dated 5-3-2005 suit was decreed by the learned trial court. Feeling aggrieved thereby, the 

defendants preferred an appeal before the learned first appellate court, which was dismissed 

vide judgment and decree dated 15-6-2005. Hence, this civil revision by the petitioners-

defendants. 

  

4. Learned counsel for the petitioners argues that suit was time barred; that a previous suit 

was filed which was subsequently dismissed; that the civil court was having no jurisdiction 

to entertain and try the suit and it was the prerogative of revenue courts to declare the rights 

of plaintiffs if any in accordance with section 77 of the Punjab Tenancy Act, 1887 and 

further in accordance with section 114 of the Act ibid, occupancy tenancy rights have been 

extinguished under the Punjab Tenancy (Amendment) Act, 1952, therefore, no rights could 

have been claimed by the respondents-plaintiffs; that in accordance with Exh.D-9 mutation 

of partition bearing No.2637 dated 12-4-1948 Shamlaat Deh was also partitioned; that the 

plaintiffs have only challenged the amendment in mutation made on 15-9-1981 and not the 

original mutation; that the rights of occupancy tenancy and Abad Kari are two different 

rights and self contradictory. Learned counsel has lastly argued that when the property 

become residential, therefore, status of Abad Kari otherwise vanishes. Prays for acceptance 

of this civil revision and setting aside the judgments and decrees passed by both the courts 

below and dismissal of suit. 

  

5. On the other hand, learned counsel for the respondents-plaintiffs argues that there are 

concurrent findings of fact recorded by two courts below; that learned counsel for the 

petitioners could not show any misreading or non-reading of evidence available on the file; 

that the judgments and decrees passed by two courts below are in accordance with law and 

there is no defect in the findings and as such revision petition is not maintainable. Further 

argues that it is residential property from a long time, therefore, revenue authorities were not 

entitled to change the existing entries without any substance or an order from the court of 

competent jurisdiction, therefore, the change made by the revenue authorities were rightly 

challenged in the suit; that the plaintiffs are in possession of suit property and they have 

constructed their houses and they have challenged the change made in the revenue record in 

the year 1988-89 and the suit was filed on 21-4-1992, which was within limitation and by no 

stretch of imagination it can be said that the suit was filed after the prescribed period of 

limitation. Learned counsel for the respondents has with detailed arguments connected the 

original Khasra number shown in Exh.D-1 as 994 in the Jamabandi for the year 1862 with 

the suit property. States that at that time there was no settlement record and after that in 

Exh.D-3 Khasra No.994 has been renumbered as 1097; that as the nature of property was 

changed into residential, therefore, in accordance with section 3 of the Land Revenue Act, 

1967 the revenue authorities have no concern with this property, therefore, civil suit has 

rightly been filed and civil court was having jurisdiction to entertain and try the suit. 
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Learned counsel refers Exh.P-23 mode of partition prepared by the Sub-Divisional 

Officer/Assistant Collector-I, Khushab dated 12-8-1929 to argue that the suit land was kept 

out of partition and refers Exh.P-19 to show that Abad Kar will not be disturbed, therefore, 

the suit has rightly been decreed by the learned trial court as well as the appeal has rightly 

been dismissed. Further states that by operation of law on the basis of Abdi Deh the 

plaintiffs become owner of suit land and now it is residential property and the change of 

entries by the revenue officials without any backing of law have no value; that the previous 

suit was filed on the basis of adverse possession, the plaint of said suit was rejected, 

therefore, there was no bar for filing of present suit. States that actually it is a suit for 

correction of wrong entries and the same is competent. 

  

6. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely with their able assistance as well as the findings recorded by both the courts 

below. 

  

7. I have noticed that at the time of admission of this civil revision for regular hearing on 24-

10-2005, following points were framed:-- 

  

(i) The determination of status of occupancy tenant was in the exclusive jurisdiction of the 

revenue authorities and the learned civil court could not have entertained and tried the suit; 

  

(ii) Although no issue was framed on the question of jurisdiction yet the same being a pure 

question of law touching the roots of the case can be entertained by this Court at the 

revisional stage; and 

  

(iii) The respondents had filed their earlier suit to claim maturity of title on the basis of 

adverse possession and the plaint thereof was rejected. The respondents were debarred under 

the provisions of Rule 2 of Order II, C.P.C. to plead a ground, a claim or a relief which had 

been abandoned by them in the earlier suit. 

  

8. First of all, I would like to take up points (i) and (ii). The contention of learned counsel 

for the petitioners is misconceived. It is not a case of declaration of rights of occupancy 

tenancy. It was not the revenue authorities to entertain and decide the question and civil 

court was having jurisdiction. In accordance with the document produced by the petitioners-

defendants Exh.D-1 Missal Haqiyyat for the year 1865, in column of ownership the name of 

queen as owner has been mentioned. Exh.D-2 Missal Haqiyyat for the year 1891-92 shows 

that it is Missal Haqiyyat of Shamlaat Deh in accordance with Khewat No.191 Khatoni 

No.705, Mst. Bano has been mentioned as Abad Kar under the Government since the year 

1862 to 1893. It also shows that previous Khasra number was 994-min, which was 

renumbered as 1097 in column of Kaifiyyat. It is noted that the endorsement is in 

accordance with Khatoni No.705, whereas Khatoni No.705 shows that in accordance with 

the order dated 12-4-1862 of Captain Davis and order dated 19-5-1892 of Collector District 

Shah Pur, the property has been excluded from the ownership of Government and included 

in Shamlaat Deh in accordance with the share of Khewat Daran and further in accordance 

with the order dated 1-5-1893 the persons who are in possession as Abad Kar since 1862 to 

1893 shall remain recorded under the Government. The most important and relevant 
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document is Exh.P-22, which is mode of proposed partition by Lala Jodha Ram, Naib 

Tehsildar, Khushab dated 27-5-1929 consisting upon 11 sheets. Para 7 whereof shows that 

the persons who are Abad Kar and not share holders in Shamlaat, they will remain in 

possession as Abad Kar and their land will be excluded from the process of partition. 

Admittedly, the respondents-plaintiffs or their predecessors were Abad Kar and not share 

holders in Shamlaat, therefore, suit land was excluded from distribution of Shamlaat Deh in 

share holders. Now it is clear that status and rights of plaintiffs as Abad Kar were recorded 

in the revenue record and the land in their possession i.e. suit land was excluded from 

distribution of Shamlaat to the share holders, as the plaintiffs who were Abad Kar on the 

land became the owner by operation of law, therefore, suit for declaration of their title was 

competent. In this view of the matter, objections of learned counsel for the petitioners noted 

in admission order dated 24-10-2005 i.e. (i) and (ii) are not sustainable. 

  

9. So far as the third point that previous suit filed on the basis of adverse possession failed 

and as such the present suit was not competent is concerned, I am clear in my mind that if an 

incompetent suit is filed, that does not bar the filing of a proper and competent suit. 

Therefore, neither Order XXIII nor Order II, Rule 2 or any other provision of the C.P.C. is a 

bar for filing a proper suit. The condition is that the previous suit has been filed 

competently, then all the objections about Order XXIII Rule 1, if the earlier suit is 

withdrawn, or Order II, Rule 2 of the C.P.C. are applicable. In this case, as alleged by the 

petitioners-defendants that the suit was filed on the basis of adverse possession and 

admittedly at the time of filing of said suit, right of adverse possession was not available 

with the plaintiffs of that suit which was incompetent, therefore, the present suit cannot be 

said to be barred by any law as the other suit was incompetent. The respondents-plaintiffs 

are in possession of suit property and when an adverse entry was made against their rights, 

they have rightly filed the suit which was within the prescribed period of limitation and by 

no stretch of imagination it can be said that the suit has been filed after the prescribed period 

of limitation. 

  

10. It is also a settled position of law that when any entry in the revenue record is changed 

by other entry without any backing of law or order from the competent forum, the said entry 

does not create or confer any right in favour of person in whose favour the said entry has 

been made. In this case the respondents-plaintiffs or their predecessors were continuously 

being recorded as Abad Karan from Exh.D-2 Jamabandi for the year 1891-92 to Exh.D-8 

Jamabandi for the year 1905-06. Same is the position in Exh.P-5 Jamabandi for the year 

1918-19 to Exh.P-12 Jamabandi for the year 1945-1946. The other important document 

Exh.P-19 copy of order dated 12-8-1929 is necessary to be appreciated. Para 6 of this 

document confirms that the land under cultivation of Abad Kar, if they are not share holders 

in the Shamlaat, will remain in their possession and will not be included in the partition. 

Another factor which I have noticed while going through the record is that in Jamabandies 

Exh.P-5, Exh.P-6 and Exh.P-7 in column No.8 of said documents there is visible 

manipulation, originally the entry is but by manipulation it seems that same has been tried to 

be made as when the entry of Khasra No.1614 shows that it is and Khasra No.1615 shows 

that it is and entries in column No. 9 show that: . Therefore, the entry manipulated is 

mismatching by other entries. When the position is that since the year 1917-18 it was 

recorded as Ahata and thereafter the area becomes the residential constructed area, therefore, 
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changing status of plaintiffs continuously recorded in the revenue record for more than 100 

years without any appropriate order by the revenue authorities was not sustainable under the 

law. As such rightly challenged by the respondents-plaintiffs as well as the suit has rightly 

been decreed. Even otherwise there are concurrent findings of fact recorded by two courts 

below in favour of respondents-plaintiffs. Learned counsel for the petitioners remained 

unable to show any misreading or non-reading of evidence or any defect in the findings of 

two courts below. Therefore, no case for interference by this Court while exercising 

jurisdiction under section 115 of the C.P.C. has been made out. Resultantly, this civil 

revision having no force stands dismissed. 

 ARK/M-205/L      Revision dismissed. 

 

2015 M L D 890 

[Lahore] 

Before Amin-ud-Din Khan and Faisal Zaman Khan, JJ 

Syed ZAWAR HUSSAIN---Appellant 

versus 

Syed RIAZUL ABBAS SHERAZI---Respondent 
  

R.F.A. No.476 of 2014, heard on 10 June, 2014. 

 Civil Procedure Code (V of 1908)---  
----O. XXXVII, Rr. 2 & 3 & O. XX, R. 5---Negotiable Instruments Act (XXVI of 1881), S. 

118---Institution of summary suit on the basis of cheque---Oral agreement---Requirements--

-Negotiable instruments---Presumption---Remand---Scope---Plaintiff filed suit for recovery 

of money on the basis of cheque which was decreed by the Trial Court---Contention of 

defendant was that impugned cheque was stolen with the connivance of his driver---

Validity---Trial Court was bound to decide the matter issue-wise but same had not been 

decided in the said manner---When normal procedure was deviated then there was a chance 

of wrong decision by the court---Case should not be remanded only for re-writing of 

judgment issue-wise when evidence was available---Plaintiff was required to plead the detail 

of oral agreement to sell/transaction of sale i.e. date, place and time of agreement as well as 

witnesses before whom the transaction was arrived for proving an oral transaction of sale or 

agreement to sell as well as detail of property and payment under agreement---Plaintiff had 

not given the detail of property and amount received by defendant---Complete case should 

be before the court as well as before the other party of a person who had come for pressing 

his right on the basis of an oral agreement so that other party might be able to defend the 

same---Pleading and evidence of plaintiff were not up to mark and payment of consideration 

could not be determined---Plaintiff had failed to plead the agreement to sell or transaction of 

sale and payment of consideration amount to the defendant---No question for handing over 

the cheque for re-payment of amount would arise---Presumption was attached with the 

negotiable instrument but same was rebuttable---Cheque in question was not with regard to 

the re-payment of amount received by the defendant---Signatures upon the cheque did not 

mean the issuance of cheque---Litigation between the parties was on record before filing the 

present suit---Presumption attached with the cheque had validly been rebutted by the 

defendant---False suit had been filed against the defendant who would be at liberty to press 

for damages in the litigation---Impugned judgment and decree passed by the Trial Court 

were set aside with cost throughout---Appeal was accepted in circumstances. 
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 Imran Muhammad Sarwar for Appellant.  

Muhammad Ramzan Chaudhary for Respondent.  

Date of hearing: 10th June, 2014. 

  

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal appellant has challenged the judgment 

and decree dated 31-3-2014 passed by learned Additional District Judge, Sargodha whereby 

suit filed under Order XXXVII of the C.P.C. on the basis of a cheque for the recovery of 

Rs.7,15,00,000 has been decreed. 

  

2. Brief facts of the case are that on 8-2-2011 plaintiff-respondent filed a suit for recovery of 

Rs.7,15,00,000 on the basis of cheque. The application for leave to defend the suit filed by 

defendant-appellant was accepted vide order dated 22-2-2012 and the appellant-dependant 

filed written statement. Learned trial court on the basis of written statement on 11-4-2012 

framed the following issues:-- 

  

"(1) Whether the defendant got Rs.7,15,00,000 from the plaintiff and sold the land 

measuring 31/2 squares before witnesses? OPP 
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(2) Whether the defendant refused to transfer the said land and cheque No. 1314686 in 

account No. PLS-0110220915 of Allied bank, Sargodha was handed over to the plaintiff and 

which was dishonored on its presentation from the concerned bank? OPP 

  

(3) If issues Nos. 1 and 2 are proved by the plaintiff then whether the plaintiff is entitled to 

get the decree as prayed for? OPP 

  

(4) Whether the suit is false and frivolous and the defendant is entitled to get the special 

cost? OPD 

  

(5) Relief." 

  

The parties were invited to produce their evidence. Both the parties produced their 

respective oral as well as documentary evidence. Vide Judgment and Decree dated 31-3-

2014 learned trial court decreed the suit. Hence, this appeal. 

  

3. Learned counsel for the appellant argues that when leave was granted and appellant-

defendant was allowed to file the written statement, same was filed and the issues were 

framed, the suit becomes a regular suit. Argues that plaintiff was bound to prove the case 

pleaded in his plaint and prove the issues onus of which was upon the plaintiff-respondent. 

States that he miserably failed to prove the case pleaded by him and further that the learned 

trial court fell in error while ignoring the settled principle of law and has wrongly decreed 

the suit. States that issuance of cheque was never admitted by the appellant-defendant. The 

appellant only admitted his signatures upon the cheque but his case was that the same was 

stolen with the connivance of his driver. States that when there was continuous litigation 

between the parties to the suit, there was no question of payment of any money to the 

appellant by the respondent and no question of return of the same and issuance of cheque in 

question arises. Learned counsel has brought us to the documentary evidence produced by 

the appellant and read the documentary evidence in order to establish the case pleaded by 

the appellant and argues that the judgment and decree passed by the learned trial court are 

not sustainable under the law. While relying upon the case law argues that if only signatures 

have been admitted, the plaintiff-respondent was bound to prove the passing of the 

consideration which he miserably failed and therefore, decree is nullity in the eye of law 

without proving the passing of consideration. 

  

4. On the other hand, learned counsel for the respondent argues that there are contradictions 

in the assertions of the appellant-defendant. Further that he has not proved the case pleaded 

by him. States that when the suit was filed for recovery on the basis of cheque which was 

given in the "Punchayat", therefore, there was no need to prove the case pleaded by the 

plaintiff prior to the event of issuance of cheque or the agreement to sell with regard to the 

property in favour of the plaintiff-respondent. Further states that in the litigation which was 

prior to the agreement to sell in favour of the plaintiff-respondent there were joint petitioners 

as well as respondents in the partition proceedings, therefore, there was no need to mention 

the agreement to sell in favour of the plaintiff-respondent with regard to the suit property. 

States that the judgment and decree passed by the learned trial court is in accordance with 

law and need not to be set aside and also relies upon the judgments of this Court as well as 
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august Supreme Court of Pakistan with regard to the presumption attached with the 

Negotiable Instruments under section 118 of the Negotiable Instruments Act (XXVI) of 

1881. 

  

5. We have heard learned counsel for the parties and gone through the record minutely as 

well as case law, evidence of the parties and also the findings recorded by the learned trial 

court. 

  

6. The case of the plaintiff-respondent that at the time of filing of the suit which was on 8th 

of February, 2011, 2-3/4 years prior the defendant who is real cousin of the plaintiff agreed 

to sell his owned 3-1/2 square of land situated in District Sargodha, District Jhang and 

District Hafizabad for a consideration of Rs.7,15,00,000 and received the amount before the 

witnesses but subsequently the defendant resiled and on the basis of mala fide some cases 

were filed before the revenue courts, therefore, plaintiff contacted with the defendant 

through respectables with the demand that either the property be transferred in his name or 

his paid money i.e. Rs.7,15,00,000 be returned whereafter the defendant before the 

witnesses Syed Nasir Abbas and Mazhar Hussain on 1-9-2010 issued a cheque in the name 

of the plaintiff for return of the consideration money. The cheque was submitted thrice in the 

bank in the account of the plaintiff, which was returned back for the first time on 3-9-2010 

and then on 7-9-2010 and 9-9-2010 with the report that the funds are insufficient in the 

account of the defendant. 

  

7. We have noticed that at the time of filing of the suit no court fee was paid and it is 

mentioned that court fee will be paid under the orders of the court. The list of witnesses has 

also been filed at the time of filing of the suit, which mentions the Manager ABL, Manager 

MCB, Syed Nasir Abbas, Mazhar Hussain and Syed Raza Hussain. In the written statement 

the case pleaded by the appellant-defendant is that para 2 of the plaint is correct to the extent 

of relationship but there was dispute between the parties with regard to the partition of the 

property joint between the parties, therefore, in May, 2008 the appellant-defendant filed an 

application for partition before the revenue authorities for partition of property joint between 

the parties situated in Chak No. 107 Janoobi Tehsil and District Sargodha. Plaintiff joined 

the proceedings and his stance was that the property has been partitioned amicably by the 

parties 25 years back. The plaintiff has not pleaded with regard to agreement to sell in his 

favour about the suit property, therefore, it is mentioned that all the story built for filing of 

the suit is false one. It is pleaded that since the year 2008 till filing of the suit in hand the 

proceedings before the revenue courts are continuously in progress and in the revenue courts 

the present plaintiff never pleaded about the agreement to sell in his favour or about the 

payment of the consideration amount, therefore, no question of issuance of cheque for return 

of the consideration amount received by the defendant arises. 

  

8. As we have noticed that the learned trial court has not decided the matter issue-wise. 

When after submission of written statement proper issues were framed, it was the duty of the 

learned trial court to decide the matter issue-wise. When normal procedure is deviated there 

is a chance of wrong decision by the court. As the evidence is complete and the record is 

before us, therefore, there are two options with us; one, after setting aside the judgment and 

decree to send the matter to the learned trial court for decision afresh on the basis of 
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evidence on each and every issue separately in the light of Order XX Rule 5 of the C.P.C. as 

the learned Additional District Judge was conducting the trial of the suit and the other option 

is this Court decide the same issue-wise. In the light of pronouncements of the august 

Supreme Court of Pakistan reported as "Ali Muhammad v. Muhammad Hayat and others" 

(1982 SCMR 816) when record is completely available with this Court only for re-writing of 

the judgment issue-wise the cases should not be remanded back to the learned trial court, as 

the complete record is available with us, therefore, we have adopted the second option. 

  

ISSUE NO. 1. 

 9. With regard to Issue No. 1 the pleadings in Para 3 of the plaint are that 2-3/4 years ago 

defendant sold his property measuring 3-1/2 square in District Sargodha, District Jhang and 

District Hafizabad for a consideration of Rs.7,15,00,000 and received the amount before the 

witnesses and promised to transfer the same in the name of plaintiff. In the evidence in this 

regard when the plaintiff appeared as PW-6 stated that the defendant agreed to sell the 

property in the three Districts measuring 3-1/2 square on 7-5-2008 and the agreement was 

oral and the plaintiff paid Rs.4,00,00,000 (Rupees four crores only) on the day of agreement 

and remaining amount was to be paid after one week. First time he introduced the witnesses 

of agreement i.e. his brother, Nasir Abbas, Mazhar Hussain and Raza Hussain and stated 

that at the time of agreement he was informed that property is pledged with the bank and a 

period of 1-1/2 month was agreed for performance. Plaintiff has stated that after that the 

defendant moved for partition of the property and he stated that he appeared in the cases. 

Mazhar Hussain was produced as PW-7. He stated that agreement was arrived at before him 

and the payment of Rs.4,00,00,000 was made on 7-5-2008 at the time of agreement and rest 

of the amount i.e. Rs.3,15,00,000 was paid after 

10 days of the agreement before him. Nasir Abbas appeared as PW-8. He stated the story 

with regard to the agreement narrated by the plaintiff. He has mentioned the specific date for 

the last payment of Rs.3,15,00,000 as 15-5-2007. For proving an oral transaction of sale or 

agreement to sell plaintiff was required to plead the complete detail of oral agreement to 

sell/transaction of sale i.e. the date of agreement, time of agreement, place of agreement as 

well as the witnesses before whom the transaction was arrived at and complete terms of the 

agreement, as well as complete detail of property and payment under the agreement. As we 

have noted supra the specification of the property mentioned is 3-1/2 square in three 

different Districts and even without mentioning the village where that property situates, no 

date, time and place has been mentioned, even no witnesses have been mentioned. In the 

pleading it is mentioned that the whole consideration amount i.e. Rs.7,15,00,000 was 

received by the defendant whereas while evidence was produced the amount was bifurcated 

in two payments i.e. Rs.4,00,00,000 and Rs.3,15,00,000 whereas plaintiff as well as his 

witnesses are in contradiction with regard to the second instalment of payment. 

  

10. Specific pleading with full detail of the property, the time, date and place of the 

agreement, name of the witnesses and terms of the agreement are necessary because a 

person comes before a court for pressing his right on the basis of an oral agreement at least 

at the time of filing of the suit his full case be before the court as well as before the other 

party so that the other party may be able to defend the same as the agreement is oral one. 
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11. The pleading and evidence of the plaintiff is not up to the standards set by this Court as 

well as by the august Supreme Court of Pakistan with regard to pressing of a right on the 

basis of oral transaction. So far as the first part of the issue that whether the defendant 

received Rs.7,15,00,000 from the plaintiff is concerned, as we have noted supra, the 

pleading is not up to the mark and further that the oral evidence is in contradiction with the 

pleadings and further that the witnesses of the plaintiff are further in contradiction with the 

plaintiff as the plaintiff has stated that after one week of the original oral agreement rest of 

the money i.e. Rs.3,15,00,000 was paid whereas his witness PW-7 stated after 10 days of the 

original agreement the money was paid whereas PW-8 stated that after one week i.e. 15-5-

2007 rest of the money was paid. 

  

  12. The amount is very huge one. There were two ways with the plaintiff to prove the 

payment; first to show that he was having this amount with him on the alleged date of 

payment of the same and the other was to prove that after receipt of the amount whether the 

same was deposited by the defendant in his account or where he has invested that big 

amount. The pleadings as well as evidence of the plaintiff is absolutely silent with regard to 

the above mentioned both the important factors. Plaintiff has admitted in his cross-

examination that at the time of presentation of cheque in his account the amount available in 

his account was Rs.2000 only and he admitted that he has not produced his statement of 

account of the period when the alleged sale money was paid to the defendant. 

  

13. In these circumstances, when it is admitted by the plaintiff in the cross-examination that 

on 10-6-2008 Exh.D2, Exh.D4, Exh.D5, Exh.D6 and Exh.D7 applications for partition of 

the suit property were moved by the defendant and in the defence the plaintiff took the plea 

that due to private partition there is no need to further partition the property and he admitted 

that against the order of the revenue officer who prepared the mode of partition the appeal 

was filed before the DO(R). The copies of revisions filed by plaintiff and others are Exh.D8 

to Exh.D11 and Exh.D14 on the file. Both the parties appointed Arbitrators on 15-8-2008 

with regard to partition of the joint property between the parties and with regard to the 

crusher on the mountains, copy of agreement for appointment of arbitrator is Mark-"A", he 

admitted that all the partition proceedings were pending at that time and in none of the 

proceedings he has mentioned about the agreement to sell or the transaction of payment of 

the money for purchase of the property subject matter of the partition. He has further 

admitted filing of the suit for permanent injunction, copy of which has been produced as 

Exh.D15, filed on 30-10-2009, in this suit there is no mention of agreement to sell. 

  

14. Another important fact which is missing in the pleadings and evidence of the plaintiff 

that what was the reason for the defendant to enter into agreement to sell almost his whole of 

the property with the plaintiff and further that why the agreement was oral one and whole of 

the agreed amount according to the plaintiff was paid and sale instrument was not got 

executed and what was the reason that even possession of not a single inch of the property 

under agreement to sell was taken. The story narrated by the plaintiff does not appeal to the 

reasons as well as mind. When plaintiff failed to prove a case pleaded by him the defence of 

the defendant is also worth consideration that he divorced the sister of plaintiff and there are 

strained relations between the parties due to partition of joint property between the parties. 

The case law i.e. "Zubair Ahmad and another v. Shahid Mirza and 2 others" (2004 MLD 
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1010), "Aftab Iqbal Khan Khichi and another v. Messrs United Distributors Pakistan LTD., 

Karachi" (1999 SCMR 1326), "Tasam Ali Bukhari v. Ghulam Mustafa and 4 others" (2014 

CLC 244), "Syed Aijaz Hussain v. Syed Abdul Azeem" (2008 CLC 41), "Col. (Retd) 

Ashfaq Ahmed and others v. Sh. Muhammad Wasim" (1999 SCMR 2832), "Irfan Fazal v. 

Zahid Iqbal" (2004 CLC 384), "S.K. Abdul Aziz v. Mahmoodul Hassan and others" (2000 

CLC 1967), "Shell Pakistan Ltd., through Attorney v. Aero Asia International (Pvt.) Ltd. 

through Chief Executive and another" (2008 CLD 996), "Muhammad Sabir v. Khalil-ur-

Rehman" (2002 CLD 1545), "Zar Wali Shah v. Yousaf Ali Shah and 9 others" (1992 SCMR 

1778) and "Mian Aziz A. Sheikh v. The Commissioner of Income Tax Investigation, 

Lahore" (PLD 1989 Supreme Court 613) referred and relied by the learned counsel for the 

respondents does not match with the facts of this case, therefore, not applicable as well as 

helpful for the respondent. 

  

15. In this view of the matter, it is clear that plaintiff-respondent miserably failed to plead 

the agreement to sell or transaction of sale and payment of consideration amount of 

Rs.7,15,00,000 to the defendant for purchase of 31/2 square land owned by the defendant, 

therefore, this issue is decided against the plaintiff. 

  

ISSUE NO. 2. 

  

16. In the light of findings recorded by us on Issue No. 1 so far as the portion of issue that 

whether defendant refused the transfer of the suit land is concerned, when no agreement has 

been proved and no consideration amount, payment of consideration amount has been 

proved and issue No. 1 has been decided against the plaintiff no question of refusal of 

transfer of land arises. 

  

17. Now remains the issuance of cheque for return of the amount and its dishonor. 

Admittedly, the cheque has been presented and has been dishonored by the bank but when 

the case of the plaintiff that the cheque was issued for re-payment of the amount received by 

the plaintiff for sale consideration of his owned land measuring 3-1/2 square is concerned, as 

we have observed on Issue No. 1 that the plaintiff failed to prove any agreement to sell oral 

sale transaction or payment of the suit amount to the defendant for price of the land, 

therefore, no question of handing over the cheque for re-payment of the amount. We have 

noticed that learned trial court has much relied upon the presumptions attached under section 

118 of the Negotiable Instruments Act (XXVI) of 1881 with the negotiable instruments and 

on that basis has recorded general findings while decreeing the suit. We are conscious of the 

fact that no doubt presumptions are attached with the negotiable instrument but the same are 

rebuttable. In this case when the plaintiff himself opted to plead that the cheque was for 

return of the money, he paid to the defendant for purchase of the property but he miserably 

failed to prove any agreement or payment under the agreement to the defendant, therefore, it 

is clear that the cheque in question is not with regard to the repayment of the amount 

received by the defendant. 

  

To hold that presumptions attached with a negotiable instrument are rebuttable we have been 

guided by the judgments reported as "Asif Ali and 6 others v. Saeed Muhammad" (2009 
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CLD 1301), "Kundan Lal Rallaram v. Custodian, Evacuee Property, Bombay" (AIR 1961 

SC 1316) and "Muhammad Sabir v. Muhammad Akram" (2006 CLD 863). 

 Now comes the question that whether issuance of cheque has been admitted by the 

defendant as observed by the learned trial court, we are afraid that by the admission of the 

defendant when he appeared in the witness-box in cross-examination that cheque is signed 

by him, the learned trial court has taken the wrong inference that issuance of cheque has 

been admitted, signatures upon the cheque does not mean the issuance of cheque, we can 

safely rely and agree with the case law reported on this point as "Muhammad Amin v. 

Ghulam Muhammad" (PLD 1993 Lahore 569), "Altaf Sarwar v. Shamas Din" (2005 YLR 

2614) and "Sardar Khan v. Abdul Ghani" (1989 MLD 3656), as issuance of cheque was 

pleaded by the plaintiff whose version has not been proved and admitted by us, therefore, 

version of the defendant that plaintiff managed to stole the cheque through the driver of the 

defendant, which is supported by the voluminous admitted evidence in the shape of 

documents of litigation between the parties as well as the admission by the plaintiff that 

before filing the suit in the litigation in the shape of partition or filing of his suit for 

injunction the agreement of the sale of the property in his favour or the issuance of cheque 

by the defendant for repayment in his favour was never pressed or pleaded or brought in the 

notice of the court even was not a matter in issue when the Arbitrators were appointed, the 

agreement of Arbitration has been produced as Mark-A. In the circumstances when there is 

an evidence that the defendant divorced the sister of plaintiff on attaining the majority of the 

Nikah between them, which was performed at the time of minority, when there was a 

continuous litigation between the parties, which is proved through the documentary 

evidence produced by the parties and admission by the plaintiff himself, the presumptions 

attached under section 118 of the Act ibid have validly been rebutted by the defendant view 

appellant. In this view of the matter we are of the view that plaintiff failed to prove the 

issuance of cheque by the defendant in his favour for Rs.7,15,00,000. 

 ISSUE NO. 3. 

 18. When Issues Nos. 1 and 2 have not been proved, no question of grant of decree in 

favour of the plaintiff-respondent arises. 

 ISSUE NO. 4. 

 19. Though the suit has been filed, the suit is false and frivolous but there is criminal 

litigation also between the parties on the basis of cheque, the defendant-appellant will be at 

liberty to press for the damages etc. in the litigation. 

 RELIEF. 

 20. In this view of the matter, on the basis of findings recorded by us Supra, this appeal is 

accepted and the judgment and decree passed by the learned trial court is set aside with cost 

throughout. 

 AG/Z-31/L          Appeal allowed. 
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[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD ABU BAKAR MUFTI---Petitioner 
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Mst. SHAHEEN MUFTI and others---Respondents 
 

Civil Revision No.1192 of 2004, heard on 22nd May, 2013. 

 Islamic Law---  
----Inheritance---Shares of other brothers and sisters in one of properties left by their father 

sold by one sister after obtaining power of attorney from them---Effect---Sister having sold 

such shares of other brothers and sisters would not stand disinherited from other properties 

left by her father, rather her brothers and sisters could claim from her proceeds of sold 

property. 

 Hamid Ali Mirza for Petitioner.  

Khawaja Abdul Qayyum for Respondents Nos.1, 3, 5, 12 to 15, 2-A to 2-E and Legal Heirs 

of Mst. Mahmooda Begum.  

Muhammad Asim for Respondents Nos. 9, 10 and 11.  

Ch. Abdul Razzaq Kamboh for Respondent No.4.  

Riaz Karim Qureshi for L.Rs. of Respondent No.8.  

Tahir Ahmad Khawaja for L.Rs. Respondent No.5. 

Zulfiqar Ali Mughal for Respondents Nos. 4 and 5.  

Date of hearing: 22nd May, 2013. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this revision petition petitioner has challenged the 

judgment and decree dated 31-1-2004 passed by learned Additional District Judge, Lahore, 

whereby in appeal, with some modification in some properties in the shares of the plaintiffs-

respondents, the judgment and decree passed by the learned trial court have been confirmed 

and against the judgment and decree dated 2-12-2000 whereby preliminary decree in a suit 

for partition has been passed. 

  

2. Brief facts of the case are that plaintiff/respondent No. 1 on 5-2-1989 filed a suit for 

partition of House No. 2494, House No. 2521 and land measuring 16 marlas and 62 square 

feet falling in Khasra No. 367, detail of the properties is mentioned in Para-2 of the plaint. 

According to the pleadings all these properties were owned by their father. In his written 

statement defendant No. 1/petitioner raised the preliminary objection that entire properties 

left by the deceased Mufti Zain-ul-Abedin have not been included in the suit. He has 

mentioned that another property bearing No.F-2429 situated in Khizri Mohallah inside 

Sheran Wala Gate, Lahore also belonged to late Mufti Zain-ul-Abedin, which has not been 

included in the suit. With regard to the land it was stated that Mufti Zain-ul-Abedin left 50 

marlas of land as mentioned property No. 3 in the plaint and not 16 marlas 62 square feet. 

This is the only written statement filed by the defendants on the file. Learned trial court after 

framing the issues invited the parties to produce their respective evidence. Both the parties 

produced their evidence. Learned trial court vide judgment and decree dated 2-12-2000 
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passed a preliminary decree. Defendant No. 1/petitioner preferred an appeal, which was 

decided vide judgment and decree dated 31-1-2004. Hence, this civil revision. 

  

3. Learned counsel for the petitioner states that Mufti Zain-ul-Abedin died in the year 1952. 

At the time of his death his 5 sons, 4 daughters and a widow namely Mst. Sughran 

succeeded him. Mst. Sughran died in the year 1980. On Court query learned counsel for the 

parties admitted, the dates of death mentioned supra and stated that one of the sons of Mufti 

Zain-ul-Abedin namely Ikram-ud-Din predecessor of defendant Nos. 7 to 11 was from the 

first wife of Mufti Zain-ul-Abedin and the mother of said Ikram-ud-Din died in the year 

1916. Learned counsel for the petitioner states that it was the duty of the learned trial court 

to ascertain the share of each and every heir of Mufti Zain-ul-Abedin while passing the 

preliminary decree. States that even both the learned courts below failed to ascertain the 

specific shares receivable by each legal heir, therefore, states that the judgments and decrees 

passed by both the learned courts below are defective. While referring Para-6 of the 

judgment passed by the learned first appellate court states that the findings with regard to 

property No. F-2429 of the learned first appellate court that the same property was given to 

Mst. Mahmooda Begum and she sold the said property after obtaining power of attorney 

from the legal heirs of the propositus Mufti Zain-ul-Abedin. States that when Mst. 

Mahmooda Begum appeared as PW-3 she stated that she claimed the property No.F-2429 as 

a "will" from her father, therefore, states that even Mst. Mahmooda Begum has stated that 

she will not claim share of her father from the other properties except the share of her 

mother, therefore, states that as the one property which Mst. Mahmooda Begum claims to 

have been given to her through "will" and she has sold the same, therefore, she is not 

entitled to again receive the share from the other properties left by father of the parties. 

  

4. On the other hand, learned counsel representing plaintiff/ respondent No. 1 states that 

some property has been surrendered in her favour by Abdul Sami Mufti. Further that some 

portion of property No. F-2429 has been purchased by plaintiff/respondent No. 1 from Taki 

Mufti; that even Yasmin Rehman has also surrendered her share. It is on the record that Mst. 

Mahmooda Begum contracted marriage in the year 1939 and Mufti Zain-ul-Abedin died in 

the year 1952 and the property F-2429 was sold by Mst. Mahmooda Begum after taking 

power of attorney from all the legal heirs of Mufti Zain-ul-Abedin in the year 1966. The suit 

was filed in the year 1989. Learned counsel for the respondents/legal heirs of Mst. 

Mahmooda Begum has referred the statement of petitioner, who appeared as DW-3. In 

cross-examination he has admitted that Mst. Mahmooda Begum sold the said house in the 

year 1966 and none of the brothers and sisters of Mst. Mahmooda Begum raised any 

objection and further while relying upon "Muhammad Iqbal and 5 others v. Allah Bachaya 

and 18 others" (2005 SCMR 1447) argues that any oral surrender, even if proved, cannot 

take effect. Further while relying upon "Abdul Rehman and 5 others v. Amrat" (PLD 2003 

Lahore 186) and "Zafar Iqbal and 5 others v. Province of Punjab through Collector Gujrat 

and 10 others" (2005 CLC 1571) prays that this appeal be dismissed. 

  

5. I have considered the arguments advanced by learned counsel for the parties at full length 

and have also gone through the record with their able assistance. 
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6. The points determinable before this Court are that the learned trial court has passed a 

preliminary decree but missed to determine the specific shares of the legal heirs of Mufti 

Zain-ul-Abedin and further that what is the effect of statement made by Mst. Mehmooda 

Begum as DW-3 whether on the basis of her statement she can be disinherited from the 

property left by her father. 

  

As all other points have been determined by the learned trial court or through the modified 

judgment by the learned first appellate court, therefore, first I would take the second point 

for determination. 

  

The admitted position is that the disputed property i.e. Property No. F-2429 was sold by 

Mst. Mahmooda Begum after taking power of attorney from all the brothers and sisters. 

Though there is no record of power of attorney or the sale deed on the file but it is admitted 

by the parties that Mst. Mahmooda Begum sold the same as attorney of brothers and sisters. 

In this eventuality when it is the position whether she can be disinherited from the other 

properties left by her father, in my view she cannot be disinherited, even if, the stand taken 

by the petitioner that she has admitted that she claims her share of inheritance of her mother 

only. I have read her statement when she appeared in the witness-box as DW-3 her 

statement in chief as well as cross-examination. By perusal of her whole statement it is clear 

that she is claiming share of inheritance from whole of the property left by her father and 

mother. In this eventuality if she has sold one of the properties left by her father after taking 

power of attorney from her brothers and sisters, on the basis of that the brothers and sisters 

in my view can claim the proceeds from Mst. Mahmooda Begum of the property sold but on 

this basis she cannot be disinherited from the other properties left by her father. Now this 

point stands decided that the property i.e. Property No. F-2429 sold by Mst. Mahmooda 

Begum after taking power of attorney from her brothers and sisters, the brothers and sisters 

including the petitioner at the most can claim the proceeds of the house from the legal heirs 

of Mst. Mahmooda Begum if they are so advised but on the basis of that sale Mst. 

Mahmooda Begum cannot be disinherited from the other properties left by her father. 

  

7. There is no dispute between the parties with regard to property Nos. 1 and 2 i.e. 

mentioned in the plaint. So far as property mentioned at Serial No. 3 of Para 2 of the plaint 

is concerned, on Issue No. 4 the findings of learned trial court that only two properties 

mentioned at Serial Nos. 1 and 2 i.e. House No. 2494 and House No. 2521 were the joint 

properties between the parties and are to be partitioned whereas the most of the portions of 

the suit land, mentioned at Serial No. 3 of the plaint, were sold to various persons who 

constructed the houses and that land was mutually partitioned between the parties and about 

17 marlas of land is left, therefore, the learned trial court found that as the land has already 

been partitioned between the parties, therefore, there are only two properties to be further 

partitioned. 

  

8. Now so far as the point determinable by this court that what is the share of the plaintiff 

and defendant No. 1/petitioner in the land mentioned at Sr. No. 3 in the plaint is concerned, 

the share of all the legal heirs of properties will be determined in the latter part of the 

judgment, they will be entitled to receive the share from the properties mentioned at Sr. 

No.1, Sr.No.2 and Sr.No.3 and the findings of the learned first appellate court that property 
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No. 3 was 50 marlas that most of the legal heirs have sold their shares in the land i.e. 

property No. 3 mentioned in the suit, therefore, the persons who have not sold their shares 

will be entitled to receive the share. So far as the surrender of their shares by the defendants 

in favour of plaintiff is concerned, findings of the courts below are also kept intact. 

  

9. The shares are worked out as under:-- 

  

At the time of death of Mufti Zain-ul-Abedin there was one widow, five sons and four 

daughters, therefore, share of widow is 1/8 whereas each son has to receive double of the 

share from his sister, therefore, each son will be entitled to 2/14 from residue after giving 

1/8 share to the widow, meaning thereby 2/14 x 7/8 and each daughter will receive 1/14 x 

7/8, therefore, the share of son becomes 14/112 and that of daughter 7/112. When the shares 

of daughters, sons and widow are mathematically equated, the share of widow becomes 

2/16, share of each son 2/16 and share of each daughter 1/16. 

  

Now comes the inheritance of Mst. Ghulam Sughran as she also died in the year 1980 

leaving behind all the legal heirs of Mufti Zain-ul-Abedin except Ikram-ud-Din as he was 

from the first wife of Mufti Zain-ul-Abedin, therefore, he cannot inherit Mst. Ghulam 

Sughran. Now share of Mst. Ghulam Sughran is to be distributed in her legal heirs. 

Admittedly, her legal heirs are four sons and four daughters. Each son has to take share from 

the inheritance of his mother i.e. 2/12 x 1/8=2/96 and each daughter has to inherit the mother 

by 1/12 x 1/8 = 1/96. Now when the total shares receivable by each son and daughter of 

Mufti Zain-ul-Abedin and Mst. Ghulam Sughran are combined shares, Anees-ud-Din will 

inherit 14/96, Abu Bakar 14/96, Muhammad Taki 14/96, Abdul Sami 14/96, Ikram-ud-Din 

12/96, Shaheen Mufti 7/96, Yasmin Rehman 7/96, Masooda Mufti 7/96 and Mst. 

Mahmooda Begum 7/96. 

  

10. The other findings recorded by the learned first appellate court are kept intact. The 

shares are determined. Parties are to inherit the suit properties in accordance with the above 

mentioned determination of shares. The outcome is that with the determination of the shares, 

the findings of the learned first appellate court are confirmed, therefore, this civil revision 

stands dismissed. 

  

SAK/M-154/L        Revision dismissed. 
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2015 M L D 976 

[Lahore] 

Before Amin-ud-Din Khan, J 

JAWAD HUSSAIN---Petitioner 

versus 

ISLAH HIGH SCHOOL, CHINIOT---Respondent 
 

Civil Revision No.916 of 2001, heard on 8th November, 2012. 

 (a) Civil Procedure Code (V of 1908)---  
----O. VI, R. 2---Exemption---Procedure---When any exemption is claimed, that must be 

specifically pleaded and proved, as a person is asking the court to believe his version against 

general principles or against presumptions. 

 (b) Punjab Pre-emption Act (I of 1913)--- 
----S.15---Superior right---Stages to prove---Pre-emptor has to prove a superior right of pre-

emption at three stages i.e. at the time of sale, at the time of filing of suit and at the time of 

decree. 

 (c) Civil Procedure Code (V of 1908)---  
----O.XIV, R.5(2)---Issue, striking of---Stage---Applicant sought striking of issue on the 

plea that the same had been framed against the remand order passed by the Supreme Court--

-Validity---At the stage, when matter had been agitated and decision was given on the issue 

in question by both the courts below, application for striking of such issue was not 

sustainable. 

 (d) Civil Procedure Code (V of 1908)---  
----O.XVIII, R.2---Evidence, recording of---Plaintiff not appearing as his own witness in 

affirmative---Effect---When plaintiff himself does not appear as his own witness in 

affirmative evidence, his statement recorded after close of evidence of defendant cannot be 

read in his affirmative evidence. 

 Jaleb Khan and 9 others v. Mst. Subhani and another 1999 SCMR 2502 and Khuda Bakhsh 

v. Habib Ullah 1999 SCMR 1800 rel. 

 (e) Civil Procedure Code (V of 1908)---  
----O.I, R.10---Necessary party---Non-impleading of---Suit property was of registered 

Anjuman (society), therefore, non-impleading the Anjuman was a fatal defect on the part of 

plaintiff. 

 (f) Punjab Pre-emption Act (I of 1913)---  
----Ss.7, 16, 17 & 21---Suit for pre-emption---Superior right of pre-emption---Proof---Urban 

immovable property---Pre-emptor filed suit for possession of urban immovable property on 

the basis of superior right of pre-emption as compared to the right of vendee---Suit and 

appeal filed by pre-emptor were dismissed by Trial Court and Lower Appellate Court 

respectively---Validity---Pre-emptor was bound to prove suit property pre-emptable and 

with regard to right of pre-emptor to be superior from vendee and two issues for relief were 

co-related---When there were findings that property was not pre-emptable, as it had not been 

proved that suit land to be agricultural land whereas it was situated within municipal limits, 

therefore, findings on relevant issue recorded by both the courts below were not sustainable 

under the law---No part of decree was passed against vendee, therefore, even without filing 

cross objections, High Court could scrutinize the findings---Right of pre-emption claimed by 

pre-emptor in the suit could not be proved by pre-emptor without his statement in 
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affirmative evidence when the right had been claimed on the basis of being collateral of 

vendor---High Court declined to interfere in concurrent judgments and decrees passed by 

two courts below---Revision was dismissed in circumstances. 

 Jameel Ahmed v. Saifuddin PLD 1994 SC 501; Muhammad Hussain v. Muhammad 

through Legal Heirs and others PLD 2010 SC 803; Ismail through his L.Rs. and another v. 

Muhammad Aslam and 2 others PLD 1980 Lah. 104; Fazal Hussain v. Musharaf Sultana 

1991 SCMR 487; Ch. Muhammad Siddique and others v. Mst. Faiz Mai and others PLD 

2012 SC 211 and The Evacuee Trust Property Board, Lahore v. Mst. Farkhanda Akhtar and 

others 1989 SCMR 1589 ref. 

 Mehdi Khan Chohan for Petitioner.  

Shahid Mubeen, Addl: Advocate General for Respondent.  

Date of hearing: 8th November, 2012. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioner has challenged the 

judgment and decree dated 20-3-2001 passed by learned Addl: District Judge, Jhang, 

whereby the appeal filed by the petitioner was dismissed and the judgment and decree dated 

26-2-1997 passed by learned Senior Civil Judge, Jhang, whereby the suit for pre-emption 

filed by the petitioner-plaintiff was dismissed. 

  

2. The facts as leading to this civil revision are that through registered sale deed No.290 

registered on 24-5-1967 one Nazim Hussain son of Mukarram Hussain sold out his owned 

land measuring 42-kanals 5-marlas situated within the Municipal limits of Chiniot to Islah 

High School, Chiniot through Maulvi Muhammad Aslam Hayat. The sale was pre-empted 

by the petitioner-plaintiff by filing the suit of pre-emption on 20-5-1968. 

  

3. The written statement was filed by Islah High School, Chiniot through Maulvi 

Muhammad Aslam Hayat on 24-6-1968. From the divergent pleadings of the parties learned 

trial court framed issues and both the parties were invited to produce their respective 

evidence in support of their claims. The plaintiff produced two witnesses and in 

documentary evidence produced Exh.P-1 to Exh.P-6 and reserved his right to appear as his 

own witness in affirmative as well as in rebuttal evidence after the close of evidence of the 

defendant. First time, the plaintiff produced Ghaffar Ahmad as P.W-1 and Muhammad Raza 

as P.W-2 on 14-4-1969. He also produced copy of pedigree table as Exh.P-1, register 

Haqdaran-e-Zamin as Exh.P-2 and counsel for the plaintiff made a statement that he will get 

recorded the statement of plaintiff in affirmative as well as in rebuttal after the recording of 

defendant's evidence. In defendant's evidence Sh. Abdul Rauf was produced as D.W-1, 

Nazir Hussain as D.W-2, Shafi Khan as D.W.3, Muhammad Aslam Hayat as D.W-4 and 

after producing documentary evidence, defendant closed his evidence on 2-7-1969. The 

plaintiff appeared in his affirmative and also in rebuttal evidence as P.W.3 on 2-7-1969. 

  

4. The record shows that vide order dated 30-1-1970 the value for the purpose of jurisdiction 

was fixed as Rs.1109.35 and for the purpose of court-fee Rs.11025.70 was fixed. The suit, 

first time, was decreed on 14-3-1970. The record further shows that the case was remanded 

to the trial court on the basis that when evidence was recorded, the trial court was not having 

pecuniary jurisdiction to entertain and try the suit and the learned District Judge, Lyalpur 
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vide order dated 8-7-1970 transferred the case from the court of Ch. Muhammad Aslam, 

Civil Judge-II, who earlier passed the decree, to the court of Administrative Civil Judge, 

Jhang. 

  

5. On 21-10-1970 the defendant produced his evidence and Muhammad Aslam Hayat 

appeared as D.W-4 and stated that the property was purchased for the defendant and he is 

"Muntazim" of the property. In cross-examination he stated that it is correct that he keeps 

the incumbent expenditure of the School. He stated that since the year 1957 the defendant is 

improving the suit property. The defendant's evidence was closed on 12-2-1971. Thereafter 

the plaintiff appeared in rebuttal as well as in affirmative evidence on 25-2-1971. Later on, 

the statement of compromise between the plaintiff and defendant through Muhammad 

Aslam Hayat was recorded on 2-3-1971 and suit was partially decreed vide judgment and 

decree dated 2-3-1971 by the trial court. Against the compromise decree dated 2-3-1971 an 

appeal was preferred by the defendant, which was dismissed by the learned District Judge, 

Jhang on 15-7-1971. The same was challenged before this court through R.S.A.No.687 of 

1971, which was dismissed on 24-5-1992 by this court. The matter went up to the august 

Supreme Court of Pakistan, where the leave was granted on 10-1-1994 and civil petition for 

leave to appeal bearing No.905-L of 1992 was converted into appeal bearing No.17 of 1994. 

Vide judgment dated 8-10-1995 the Hon'ble Supreme Court was pleased to remand the case 

to the learned trial court for decision afresh. The record shows that after the last remand of 

the case by the august Supreme Court of Pakistan, the statements of D.W-5 and D.W-6 were 

recorded on 4-11-1996. The supplementary statement of Jawad Hussain plaintiff was 

recorded on 11-11-1996 as P.W-4 and of P.W-5, 6 and 7 on 3-9-1996. The plaintiff also 

produced further documents on 21-9-1996. Vide judgment and decree dated 26-2-1997 

learned trial court dismissed the suit and appeal filed by the petitioner-plaintiff was also 

dismissed vide judgment and decree dated 20-3-2001. Hence, this civil revision. 

  

6. Learned counsel for the petitioner-plaintiff argues that the property was pre-emptable; that 

when the property was purchased by the Isiah High School through Muhammad Aslam 

Hayat, therefore the suit was rightly filed against the defendant and further that when the 

School was nationalized, therefore in accordance with the order passed in RSA No.687 of 

1971 dated 3-7-1989 in C.M. No.3153-C-1989 the Province of Punjab was allowed to 

represent the appellant. Learned counsel states that when the defendant was impleaded 

through Province of Punjab, further addition of Province of Punjab through Collector was 

against the law and impleading Province of Punjab through Collector was oral as well as 

invalid order. Learned counsel then referred C.M. No.2 of 2009, application under Order 

XIV, Rule 5 read with section 151 of the C.P.C. for striking down issue No.8-B and 

contended that issues Nos.8-A to 8-C have been framed against the remand order of august 

Supreme Court. Further that Exh.D-7 and Exh.D-8 were not produced and got exhibited in 

accordance with law and were got exhibited under objection, therefore could not have been 

considered in evidence. Learned counsel further argued that in accordance with Section 3(e) 

of the Land Acquisition Act, 1894 if any property is acquired for a society, under section 5 

of the Registration of Societies Act (XXI of 1860) the same will be of the society otherwise 

it will be of the ownership of Governing body. Further states that the august Supreme Court 

has not ordered for de novo trial but the trial court has started de novo trial, which was 

against the remand order; that the superior right of the petitioner-plaintiff has been accepted 
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by all the courts but on the basis of issue No.8-B suit has been dismissed; that the cross 

objections have even been filed by the unauthorized persons, therefore are not maintainable 

under the law. Learned counsel prayed that this civil revision be accepted and petitioner-

plaintiff be permitted to deposit the sale amount in the court, as at the time of compromise in 

the year 1971 the petitioner after leaving the settled amount in the court the other amount 

was withdrawn by him. Learned counsel on the objection of learned Additional Advocate 

General that land is not pre-emptable being situated within the Municipal limits, argues that 

the land was recorded as 'Banjar Qadeem' states that it was agricultural land and village 

immovable property. While relying upon "PLD 1994 Supreme Court 501 (Jameel Ahmed v. 

Saifuddin)" learned counsel for the petitioner states that case be regulated in accordance 

with the remand order. Further while relying upon "PLD 2010 Supreme Court 803 

(Muhammad Hussain v. Muhammad through Legal Heirs and others)" states that pre-

emption is against the property and not against a person and that the pedigree table has been 

proved in accordance with law. 

  

7. On the other hand, learned Additional Advocate General argues that the petitioner failed 

to prove issue No.5 and superior right of pre-emption; that the oral evidence led by the 

petitioner-plaintiff with regard to the relationship with the vendor is contradictory with his 

own documentary evidence; that the documentary evidence was not admissible in evidence 

with regard to the relationship; that no authenticated pedigree table has been produced and 

proved, therefore in accordance with the Article 129 (e) of Qanun-e-Shahadat Order, 1984 

the same has been withheld. In this context, reliance has been placed upon "1999 SCMR 

2502 (Jaleb Khan and 9 others v. Mst. Subhani and another) and 1999 SCMR 1800 (Khuda 

Bakhsh v. Habib Ullah)". Learned Addl: A.G. further states that after the remand only on 

issues Nos.8-A to 8-C evidence was to be recorded and only to the extent of these issues 

evidence, if recorded, can be read and considered. Further states that when the plaintiff has 

withdrawn the amount of 'Zar-Panjum', therefore in accordance with section 22(5) of the 

Punjab Pre-emption Act, 1913, suit is not proceedable. Reliance has been placed upon "PLD 

1980 Lahore 104 (Ismail through his L.Rs. and another v. Muhammad Aslam and 2 others) 

and 1991 SCMR 487 (Fazal Hussain v. Musharaf Sultana)". It has been further argued that 

D.W-4 and D.W-5 have not been cross examined; that in accordance with section 7 of the 

Punjab Pre-emption Act the property in dispute admittedly situates in the Municipal limits, 

therefore the same was not preempt able without proving the custom of pre-emption. He has 

relied upon "PLD 2012 Supreme Court 211 (Ch. Muhammad Siddique and others v. Mst. 

Faiz Mai and others)". Learned Addl. A.G. has referred Exh.P-11 as well as the statements 

of witnesses of plaintiff, who admitted that the property is within the Municipal limits and 

also referred the report of the Commission; that 'Anjuman' was not impleaded, which is in 

clear violation of the remand order passed by the august Supreme Court of Pakistan. Further 

states that if the cross objections filed by the respondent are not proceedable, even then this 

court while exercising jurisdiction under section 115 of the C.P.C. can, in the peculiar 

circumstances of the case, scrutinize the whole record, judgments and orders passed by the 

courts below. 

  

8. I have heard the learned counsel for the parties at full length and also gone through the 

findings recorded by the courts below as well as the voluminous record, with their able 

assistance. 
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9. The petitioner has filed an application (C.M.No.209 of 2010) for conversion of this civil 

revision into regular second appeal. As the lis started by filing of suit on 20-5-1968 and it is 

the second round where the litigation reached before this court in shape of this civil revision. 

The revision has been filed within the prescribed period of limitation and the record of trial 

court as well as the appellate court is also available before this court. Therefore, at this final 

stage of hearing of civil revision it will be only an academic question and will not make 

much difference if it is numbered as an appeal or it remained registered as a civil revision 

before this court. As this court having powers under section 100 of the C.P.C. as well as 115 

of the C.P.C., therefore at this stage this academic question will not be of much relevant. 

C.M.No.209 of 2010 stands disposed of. 

  

10. First of all, I emphasize upon the question of maintainability of suit as raised by the 

learned Additional Advocate General on the basis of Section 7 of the Punjab Pre-emption 

Act, 1913. For ready reference section 7 is reproduced herein:-- 

  

"7.Exists under certain conditions in urban immovable property---Subject to the provisions 

of section 5, a right of pre-emption shall exist in respect of urban immovable property in any 

town or subdivision of a town when a custom of pre-emption is proved to have been in 

existence in such town or subdivision at the time of the commencement of this Act, and not 

otherwise." 

  

In this case, admittedly the suit property exists within the Municipal limits of Chiniot, 

therefore in accordance with section 7 of the Act ibid plaintiff was bound under the law to 

prove custom of pre-emption prevailing in the area before enactment of the Punjab Pre-

emption Act, 1913 or to claim exemptions from section 7, as has been argued by learned 

counsel for the petitioner-plaintiff before this court today that the property though was 

existing within the Municipal limits but was an agricultural land. Therefore, on the basis of 

claim of petitioner-plaintiff it is a case of exemption from the application of section 7 of the 

Act referred supra. I am clear in my mind that when any exemption is claimed, that must be 

specifically pleaded and proved, as a person is asking the court to believe his version against 

the general principle or against the presumptions. I have noticed that no such exemption has 

been pleaded in the suit and claimed in the evidence. Only arguing the matter at this stage 

will not be helpful for the petitioner-plaintiff, when it is admitted that at the time of sale the 

land was existed in the Municipal limits, therefore in accordance with section 7 the plaintiff 

was bound to prove that land in question is exempted from the application of section 7 of the 

above said Act and when it was within the Municipal limits, therefore the plaintiff was 

bound to plead and prove the same through evidence that it is an agricultural land. 

  

The suit land being the urban immovable property in accordance with section 16 of the 

Punjab Pre-emption Act, 1913, which is reproduced as under: 

  

"16. Person in whom right of pre-emption vests in urban immovable property---The right of 

pre-emption in respect of urban immovable property shall vest--- 

  

Firstly, in the co-sharers in such property, if any; 
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 Secondly, where the sale is of the site of the building or other structure, in the owners of 

such building or structure; 

 Thirdly, where the sale is of a property having a staircase common to other properties, in 

the owners of such properties; 

 Fourthly, where the sale is of a property having a common entrance from the street with 

other properties, in the owners of such properties; 

 Fifthly, where the sale is of a servient property, in the owners of the dominant property and 

vice versa; 

 Sixthly, in the persons who own immovable property contiguous to the property sold." 

 there is no right available to a person claiming to be heir of the vendor, as with regard to the 

agricultural land the right of pre-emption has been given in section 15 of the Punjab Pre-

emption Act, 1913. This section is reproduced as under:-- 

  

"15.Persons in whom right of pre-emption vest in respect of sales of agricultural land and 

village immovable property-Subject to the provisions of section 14, the right of pre-emption 

in respect of agricultural land and village immovable property, shall vest:-- 

 (a) Where the sale is by a sole owner or occupancy tenant or, in the case of land or property 

jointly owned or held, is by all the co-sharers, jointly, in the persons in order of successions, 

who but for such sale, would be entitled, on the death of the vendor or vendors, to inherit the 

land or property sold; 

 (b) Where sale is of a share out of joint land or property, and is not made by all the co-

sharers jointly. 

 Firstly, in the lineal descendants of the vendor in order of succession; 

 Secondly, in the co-sharers, if any, who are agnates, in order of succession; 

 Thirdly, in the persons, but included under firstly or secondly above, in order of succession, 

who but for such sale would be entitled, on the death of the vendor, to inherit the land or 

property sold: 

 Provided that in case where the sale is by a Muslim, the firstly and secondly shall be in 

applicable, and the thirdly shall read as follows:- Thirdly, in the persons in order of 

succession, who but for such sale would be entitled, on the death of the vendor to inherit the 

land or property sold; Fourthly, in the co-sharers: 

  

(c) If no person having a right of pre-emption under clause (a) or clause (b) seeks to exercise 

it:- 

  

Firstly, when the sale affects the superior or inferior proprietary right and the superior right 

is sold, in the inferior proprietors, and when the inferior right is sold, in the superior 

proprietors; 

 Secondly, in the owners of the patti or other sub-division of the estate within the limits of 

which such land or property is situate; 

 Thirdly, in the owners of the estate; 

 Fourthly, in the case of a sale of the proprietary right in such land or property, in the tenants 

(if any) having rights of occupancy in such land or property; 

 Fifthly, in any tenant having a right of occupancy in any agricultural land in the estate 

within the limits of which the land or property is situated." 
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11. Further, during the pendency of suit the suit property by the operation of law vested in 

the Province of Punjab, whether the suit is still proceed able? As the plaintiff has to prove a 

superior right of pre-emption at three stages i.e. at the time of sale, at the time of filing of 

suit and at the time of decree and when the property vested in the Province of Punjab, how 

the plaintiff can still claim the superior right, when the decree dated 14-3-1970 was set aside 

by the appellate court on the basis that there was a defect in the proceedings of suit in the 

trial court because of pecuniary jurisdiction of the trial court. In this view of the matter, for 

this score the decree cannot be granted in favour of plaintiff/petitioner. 

  

12. There is an application (C.M.No.2 of 2009) for striking of issue No.8-B. I have noticed 

that the issue was framed by the learned trial court on 28-7-1996, in accordance with remand 

order, both the parties produced their respective evidence and framing of this issue was 

never challenged in appeal, revision and this application has been filed in the year 2009 i.e. 

after about eight years of filing of civil revision and after about 13 years of framing of issue 

in question. 

  

For ready reference the relevant portion of remand order of august Supreme Court of 

Pakistan dated 8-10-1995 in civil appeal No.17 of 1994 is as follows: 

  

"Para No.2--Admitted facts of the case are that 'Islah High School, Chiniot, was established 

by the 'Anjuman-i-Islah School, Chiniot' (hereinafter called as the appellant-Society). It was 

registered as a Society under the Registration of the Societies Act (XXI of 1860) on 5-3-

1952." 

  

"Para No.10-One significant consequence flowing from the registration of the society is that 

under Section 6 of the Act it may sue or be sued in the name of the president, chairman or 

principal secretary or trustees, as shall determined by the rules, regulations or bye-laws of 

the Society and in default of such determination, in the name of such person as shall be 

appointed by the governing body for the occasion. The governing body has been defined 

under Section 16 of the Act as under: 

  

"The governing body of the society shall be the governors, council, committee, trustees, or 

other body to whom by the rules and regulations of the society management of its affairs is 

entrusted." 

  

It would thus be seen that the land in dispute purchased for the Isiah School through Moulvi 

Muhammad Aslam Hayat vested under Section 5 ibid in the Anjuman-i-Islah High School, 

Chiniot. Similarly the suit for pre-emption giving rise to this appeal should also have been 

brought against the said Anjuman. Initially the maintainability of the suit, in the 

circumstances, was not above board." 

  

Therefore, at this stage when the matter has been agitated and decision has been given on 

issue No.8-B by both the courts below, the prayer of petitioner-plaintiff that this issue be 

struck off, is not sustainable under the law. As such, C.M.No.2 of 2009 stand dismissed. 

  



 

 

(871) 

 

13. Learned counsel for the petitioner-plaintiff has argued that the cross objections filed by 

the unauthorized persons cannot be looked into and even these were not properly filed 

before the first appellate court. I am of the considered view that cross objections in 

accordance with Order XLI, Rule 22 of the C.P.C. are to be filed necessarily when there is 

any part of decree against that party, whereas the suit as well as the appeal of the petitioner-

plaintiff have been dismissed as a whole, therefore there is no part of decree against the 

defendant-respondent. Therefore, this court can see the findings recorded against the 

respondent even without filing of the cross objections by the defendant-respondent. For 

proving a superior right of pre-emption on the basis of being 'Yakjaddi' (collateral) of the 

vendor, plaintiff was bound to produce on the record any authenticated pedigree table. 

Admittedly no pedigree table from any revenue record has been produced. The evidence 

produced as a document claiming to be pedigree table and the oral evidence is contradictory 

one. As per the argument of learned Additional Advocate General that it is an inadmissible 

document and the best evidence has been withheld, therefore in accordance with Article 

129(e) of the Qanun-e-Shahadat Order, 1984, the presumptions will go against the plaintiff. 

Furthermore, when plaintiff himself did not appear as his own witness in affirmative 

evidence, his statement recorded after the close of evidence of defendant cannot be read in 

his affirmative evidence. Thus, the plaintiff failed to prove to be the collateral of the vendor. 

Learned Addl: Advocate General has rightly relied upon "1999 SCMR 1800 and 1999 

SCMR 2502". 

  

14. Learned Additional Advocate General while relying upon "PLD 1980 Lahore 104 and 

1991 SCMR 487" has stated that a part of 115th amount deposited by the petitioner-plaintiff 

was withdrawn, therefore in accordance with section 22(5)(a) of the Punjab Pre-emption 

Act, 1913 the suit is not proceedable. In this regard, I do not agree with the argument 

advanced by learned Addl. Advocate General and the law referred to by him is not 

applicable to the facts of this case, as on the basis of a compromise arrived at between the 

parties the suit was decreed in accordance with the compromise, therefore the plaintiff 

withdrew the excess amount to the settled amount in accordance with the compromise and 

on the basis of withdrawal of amount in accordance with the compromise, the plaintiff 

cannot be non-suited. 

  

15. In this case, when the 'Anjuman' about whom the august Supreme Court in the remand 

order dated 8-10-1995 held that the property was of the registered 'Anjuman', therefore non-

impleading the 'Anjman' was a fatal defect on the part of petitioner-plaintiff. The objection 

of learned counsel for the petitioner on the admission of Exh.D-7 and Exh.D-8 in the 

evidence, has no value when the august Supreme Court in its remand order observed the 

'Anjuman' as registered one. As such no exception can be taken from the concurrent findings 

and judgments and decrees passed by both the courts below. 

  

16. While relying upon "PLD 1994 Supreme Court 501" learned counsel for the petitioner-

plaintiff has argued that after the remand, court is bound to regulate the proceedings in 

accordance with the remand order. There is no cavil to this rule. I have noticed that the 

proceedings have been regulated in accordance with the remand order. The dictum laid 

down in the judgment reported as "1989 SCMR 1589 (The Evacuee Trust Property Board, 

Lahore v. Mst. Farkhanda Akhtar and others)" as has been relied upon by the learned 
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counsel for the petitioner-plaintiff that a person dropped during the proceedings, under 

Order I, Rule 10 of the C.P.C. cannot be again impleaded as party, is not applicable to the 

facts of case in hand. 

  

17. The findings on issue No.5 proving the plaintiff to superior right of pre-emption as 

compared to the defendant-vendee, the plaintiff was bound to prove the suit property pre-

emptable and with regard to the right of plaintiff to be superior from the defendant, issue 

No.5 and issue No.9 for relief are co-related in this case. When there are findings that the 

property was not pre-emptable, as it has not been proved the suit land to be agricultural land, 

admittedly it is situated within the Municipal limits of Chiniot, therefore the findings on 

issue No.5 recorded by both the courts below are not sustainable under the law. As no part 

of decree has been passed against the respondent-defendant, therefore even without filing 

cross objections this court can scrutinize the findings. 

  

18. Furthermore, I have also noticed that the plaintiff got recorded his own statement after 

the close of defendant's evidence. He himself or his attorney did not appear in affirmative 

evidence, therefore in my view the statement of a plaintiff recorded after the close of 

defendant's evidence can be used only to the extent of rebuttal evidence of the defendant. It 

cannot be read in affirmative evidence of the plaintiff, as the defendant has no opportunity to 

lead rebuttal evidence against the statement of plaintiff to the extent of affirmative part of 

his statement. Therefore in my view, in a suit for pre-emption the right of pre-emption 

claimed by the plaintiff in the suit by no stretch of imagination can be said to have been 

proved by the plaintiff without his statement in affirmative evidence when the right has been 

claimed on the basis of being collateral of the vendor. 

  

19. In the light of what has been discussed above, this civil revision being devoid of any 

substance is dismissed with costs throughout. 

 MH/J-4/L         Revision dismissed. 

 

2015 M L D 1212 

[Lahore] 

Before Amin-ud-Din Khan, J 

RAJA KHAN through L.Rs.---Appellant 

versus 

MURAD SHAH through L.Rs. and others---Respondents 
 

R.S.A. No.212 of 1982, heard on 26th June, 2014. 

 (a) Punjab Pre-emption Act (I of 1913)---  
----S. 15---Superior right of pre-emption, proof of---Requirements---Plaintiff was required to 

prove his superior right at the time of sale, at the time of filing of suit and at the time of 

decree---Pre-emptor was not owner of the estate at the time of attestation of impugned 

mutation---Pre-emptor did not appear as his own witness at the time of affirmative evidence 

and his counsel made a statement accepting the consideration price and produced documents 

only---Statement recorded by the plaintiff after recording evidence of defendants could not 

be read as his affirmative evidence---No superior right of plaintiff had been proved in the 

present case---Findings recorded by the courts below were against law---Impugned 
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judgments and decrees passed by the courts below were set aside and suit was dismissed---

Second appeal was accepted in circumstances. 

 Asad Ali Alvi v. Nazir PLD 1982 Lah. 358; Ali Nawaz v. Mst. Saira Bibi and 2 others 1999 

SCMR 1909; Mehr Allah Ditta and another v. Muhammad Ali and another PLD 1972 SC 59 

and Siddique Khan and 2 others v. Abdul Shakur Khan and another PLD 1984 SC 289 ref. 

 (b) Civil Procedure Code (V of 1908)---  
----S. 100---Second appeal---Scope---High Court could interfere with the findings recorded 

by the courts below when same were against law. 

 (c) Specific Relief Act (I of 1877)---  
----S. 42---Decree for declaration---Scope---Decree passed in a suit for declaration did not 

create or confer a new right but same would declare a pre-existing right and would be 

implementable in the revenue record. 

 Basharat Ali Gill for Appellant.  

Naveed Shehryar Sheikh for Respondent Nos. 2 to 7.  

Date of hearing: 26th June, 2014. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this appeal appellant has challenged the judgment 

and decree dated 1-6-1981 passed by learned Additional District Judge, Gujrat whereby 

appeal filed by the appellant was dismissed and the judgment and decree dated 26-5-1979 

whereby suit for pre-emption filed by the plaintiffs-respondents was decreed. 

  

2. Brief facts of the case are that on 30-5-1974 plaintiffs-respondents filed a suit to pre-empt 

allegedly the sale of land through a decree on the basis of which Mutation. No. 613 was 

attested on 29-6-1973 on the ground that plaintiffs are owner in the estate and joint owners 

in the "Patti". Written statement was filed on 26-2-1976 where preliminary objections were 

raised that court fee has not been affixed within the limitation; that the suit is time barred 

and that the suit is partial. The right of the plaintiffs was denied, it was stated that due to 

waiver the right of the plaintiffs, if any, has been extinguished. Prayer for dismissal of the 

suit was made. Learned trial court on 22-4-1976 framed preliminary issue but on 19-11-

1978 additional issues were also framed. Issues are as follows:-- 

  

"1-A. Whether the suit is one for partial pre-emption? If so, its effect? 

 1-B Whether the plaintiffs have waived their right of pre-emption? 

 1-C Whether the suit is time barred? 

 1-D Whether the plaintiffs have superior right of pre-emption? 

 1-E Whether the sale price of Rs:35,000 was bona fide fixed or actually paid? 

 1-F If issue No. 1-E is not proved, what was the market value of the suit land at the time of 

sale? 

  

2. Relief " 

 The proceedings show that on 8-2-1979 Ch. Muhammad Hanif, learned counsel for the 

plaintiffs Nos. 2 to 7 got recorded his statement that plaintiff No. 1 wants to withdraw from 

the suit and he has appointed another counsel, the learned counsel accepted the sale 

consideration of Rs:35,000 and while producing Exh.P.1 Mutation No. 613, Exh.P.2 copy of 

Jamabandi for the year 1970-1971 and Exh.P.3 copy of Jamabandi, closed the affirmative 
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evidence and stated that plaintiffs' statement will be got recorded at the time of rebuttal. 

Record shows that on the same date statement of Muhammad Akbar, DW-1, statement of 

Subedar Fazal Ahmad DW-2 and statement of defendant was recorded and defence evidence 

was closed. After closure of the evidence of the defendant, plaintiff got recorded his 

statement on the same day i.e. 8-2-1979 and closed his evidence. The application filed by 

plaintiff No. 1 Murad Shah for withdrawal from the suit was also accepted on 8-2-1979. 

 3. Learned counsel for the appellants argues that the suit was time barred and further that 

when plaintiff No. 1 withdrew from the suit, therefore, partial pre-emption remained in the 

field and suit was liable to be dismissed. Further states that the plaintiffs participated in the 

proceedings of attestation of mutation, therefore, they were not entitled to file the pre-

emption suit and further that the suit has been filed with a considerable delay, same has 

wrongly been decreed. Further that the appeal has also been wrongly dismissed. While 

relying upon "Asad Ali Alvi v. Nazir" (PLD 1982 Lahore 358) states that the statement got 

recorded after rebuttal evidence of the defendant cannot be read in the affirmative evidence 

of the plaintiffs. Though learned counsel for the appellants has also argued the point that the 

suit was filed without payment of proper court fee, therefore, it was a contumacious act on 

the part of plaintiffs-respondents, therefore, suit should have been dismissed on that score. 

 4. On the other hand, learned counsel for the respondents-plaintiffs argues that superior 

right has been established and estoppel has not been proved against the plaintiffs- 

respondents. Further that the sale price has been admitted by the vendees-respondents. With 

regard to limitation while relying upon "Ali Nawaz v. Mst. Saira Bibi and 2 others" 1999 

SCMR 1909 states that the sale is through a decree, therefore, period of limitation was 

provided as six years. While relying upon "Mehr Allah Ditta and another v. Muhammad Ali 

and another" (PLD 1972 SC 59) argues that when the stranger was joined with the plaintiffs 

and afterwards he withdrew from the suit, therefore, there is no defect with regard to the 

payment of court fee. Relies upon "Siddique Khan and 2 others v. Abdul Shakur Khan and 

another" (PLD 1984 SC 289) and states that now the law has been changed as the admission 

note of this appeal is of the year 1982 when the law was otherwise on the point of payment 

of court fee. 

 5. I have heard learned counsel for the parties and gone through the record, findings 

recorded by both the courts below as well as case law relied upon by the learned counsel for 

the parties. 

 6. Case of the plaintiffs-respondents that the sale is through a decree of the court, therefore, 

the period of limitation provided for filing of the suit is six years in the light of the judgment 

of the august Supreme Court of Pakistan referred supra. I have noticed that plaintiff has 

produced in his affirmative evidence copy of the mutation as Ex.P-1, which is on the basis 

of some decree of the civil court whereby rights of ownership have been transferred in 

favour of the defendant. This mutation does not show the nature of the decree, it only shows 

that through Rapt No. 465 recorded on 30-5-1973 the mutation has been entered on the basis 

of decree of civil court. The other two documents i.e. Exh.P.2 Jamabandi for the year 1970-

71 show the ownership of Nawab Din and Chiragh Din sons of Manu. In Khana Kaifiyat of 

this Jamabandi mutation No. 597 has been mentioned in red ink to show that they have 

gifted the suit property to Mst. Said Begum whereas copy of Jamabandi has been produced 

as Exh.P.3 of the year 1974-1975 to show that plaintiffs Nos. 2 to 7 are owner in the estate. 

As it is the case of the plaintiffs themselves that the transaction of transfer in favour of the 

appellant is through a decree of the court, therefore, on the basis of the judgment of august 
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Supreme Court of Pakistan reported as "Ali Nawaz v. Mst. Saira Bibi and 2 others" (1999 

SCMR 1909) argument of learned counsel that the period of limitation for filing a suit of 

preemption is six years when the sale is through a decree of the civil court. The decree has 

not been provided on the record as the case of the pre-emptors/ respondents that the sale is 

through a decree, therefore, it was their duty to produce on the file the decree sheet of the 

learned trial court to establish the sale of the property through that decree. It is not on the 

record that whether this decree is a declaratory one or in a suit for specific performance. In 

case a decree is granted in a suit for declaration under section 42 of the Specific Relief Act, 

1877, it is now settled that, that decree does not create or confer a new right but declares a 

pre-existing right and same is implementable in the revenue record. Even copy of Rapt on 

the basis of which mutation in question has been sanctioned has also not been produced by 

the plaintiffs. Furthermore, plaintiffs were required to prove their superior right at the time 

of sale, at the time of filing of suit and at the time of the decree. The plaintiff opted not to 

appear as his own witness, at the time of affirmative evidence his counsel made a statement 

accepting the consideration price as Rs.35,000 and produced the above mentioned three 

documents only. Admittedly, no consideration price has been paid at the time of attestation 

of mutation as the mutation was being attested on the basis of a decree and the date of 

decree is mentioned as 30-5-1973. The Jamabandi showing the ownership of transferor i.e. 

Mst. Said Begum Exh.P2 has been produced. Column No. 10 of the Jamabandi (Exh.P-2) 

shows endorsement of the mutation of gift in her favour whereas Exh.P3 is the Jamabandi 

for the year 1974-1975 to show the ownership of plaintiffs. Exh.P-3 does not show that at 

the time of alleged transfer the plaintiffs were also owner in the estate, as according to law 

plaintiffs were bound to show the superior right of pre-emption at the time of sale, at the 

time of filing of suit and at the time of decree. This Jamabandi does not show that plaintiffs 

were owner of the estate at the time of even attestation of the mutation i.e. Exh.P.1 and 

further when plaintiffs opted not to appear at the time of affirmative evidence, no superior 

right of the plaintiffs was established in this way. When one of the plaintiffs Mutalli 

appeared as a witness after the rebuttal evidence produced by the defendant, his statement 

recorded at the stage after recording of rebuttal evidence of defendant cannot be read in the 

affirmative evidence of the plaintiffs. Furthermore he stated " " without claiming specific 

right and further, none of the other plaintiffs appeared as their own witness and Mutalli 

uttered not a single word about the right of pre-emption of other plaintiffs. In this view of 

the matter, findings recorded by both the courts below on Issue No. 1-D are absolutely 

against the law and principles laid down by the august Supreme Court of Pakistan. When it 

is the position, in the second appeal same can be and must be interfered with when findings 

recorded by the court are against the law, therefore, the findings recorded by both the courts 

below on Issue No.1-D are reversed on the basis of law cited by learned counsel for the 

parties. On the other issues learned counsel for the appellants could not show case of 

interference, therefore, findings recorded on other issues are confirmed. 

 7. In the light of what has been discussed above, on the basis of reversal of findings of both 

the courts below on issue No.1-D this appeal succeeds and judgments and decrees passed by 

both the courts below are set aside with a result that suit for pre-emption filed by the 

plaintiffs-respondents stands dismissed with no order as to costs. 

 AG/R-21/L          Appeal allowed. 
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2015 M L D 1358 

[Lahore] 

Before Amin-ud-Din Khan and Mahmood Ahmad Bhatti, JJ 

ALI MANSOOR RAZA---Appellant 

versus 

EJAZ HUSSAIN and others---Respondents 
 

R.F.A. No.168 of 2010, heard on 6th April, 2015. 

 Punjab Pre-emption Act (IX of 1991)--- 
----S.13---Civil Procedure Code (V of 1908), O.XIII, R.4---Talbs, performance of---

Documentary evidence---Exhibits, non-marking of---Pre-emptor was aggrieved of judgment 

and decree passed by Trial Court, whereby suit was dismissed---Validity---Record showed 

that all receipts were available but the same did not have endorsement with exhibit numbers 

and no mark of exhibition was available on the receipts---Such material irregularity was 

committed by Trial Court, while recording evidence and court while deciding the suit had 

referred the documents as exhibited ones despite the fact that no mark of exhibit was 

available on envelops of registered letters allegedly sent to vendees as well as receipts of 

post office issued for registered letters---Such defect was fatal, therefore, Trial Court 

ignoring such defect had decided the case by referring those documents as exhibits, which 

actually did not contain exhibit mark---High Court set aside judgment and decree passed by 

Trial Court and remanded the case to Trial Court for decision afresh as valuable rights of 

parties were involved---Appeal was allowed accordingly. 

 Muhammad Javed Akhtar Wains for Appellant.  

Malik Muhammad Tariq Rajwana, Syed Izhar-ul-Haq Gillani and Syed Ikram-ul-Haq 

Gillani for Respondents. 

Date of hearing: 6th April, 2015. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this appeal the appellant/plaintiff has challenged the 

judgment dated 8-4-2010 passed by the learned Civil Judge 1st Class, Multan, whereby the 

suit for pre-emption filed by the appellant/plaintiff has been dismissed. The Cross Objection 

No.3 of 2013 has also been filed by respondents/defendants praying for reversion of the 

findings on issues Nos.2 and 9. 

  

2. We have heard the learned counsel for the parties at full length and also gone through the 

evidence produced by the parties. 

  

3. During the scrutiny of record it transpired that the learned trial Court has committed 

material irregularities while recording of evidence. The statement of plaintiff was recorded 

as PW-1. In his examination-in-chief the alleged six notices of Talb-e-Ishhad were got 

exhibited as Ex.P-1 to Ex.P-6 and when statement of Irshad Ahmad Postman was recorded 

as PW-6, in his examination-in-chief it is recorded that on 9-7-2005 when he was posted in 

General Post Office, he received Ex.P-1 to Ex.P-6 registered letters for further delivery, 

whereas Ex.P-1 to Ex.P-6 are the notices and in the record registered envelopes are available 

but the same have not been endorsed with exhibit number. Though the statement of PW-6 

shows the exhibition of these documents. Same is the position of statement of PW5/Postal 
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Clerk, who stated that on 9-7-2005 when he was posted as Clerk in District Court the 

receipts of registry bearing Nos.537 to 542 Ex.P-8 to Ex.P-12 were issued by him. In the 

record all these receipts are available but the same have not been endorsed with exhibit 

number. No mark of exhibition is available on these receipts. In this view of the matter, 

material irregularity has been committed by the learned trial Court while recording the 

evidence and the Court while deciding the suit has referred these documents as exhibited 

one despite the fact that no mark of exhibit is available on the envelopes of registered letters 

allegedly sent to the defendants as well as the receipts of post office issued for registered 

letters. This defect is fatal, therefore, the learned trial Court ignoring this defect has decided 

the case by referring those documents as exhibits, which actually does not contain exhibit 

mark. In these circumstances, we accept this appeal as well as Cross Objection No.3 of 2013 

filed by the respondents/ defendants and remand the matter to the learned trial Court with a 

direction, first to cure this defect and then to decide the suit afresh, as valuable rights of the 

parties are involved in the lis. We do not want to discuss the oral as well as documentary 

evidence so that it may not prejudice the case of any party. The parties are directed to appear 

before the learned Trial Court on 20-4-2015 and the learned trial Court is directed to first 

cure the defect in the evidence noted supra and then to decide the suit afresh in accordance 

with law. 

 MH/A-61/L         Case remanded. 

 

2015 M L D 1575 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL RAZZAQ---Appellant 

versus 

BAGH ALI---Respondent 
 

R.F.A. No.166 of 2005, heard on 3rd April, 2015. 

 Negotiable Instruments Act (XXVI of 1881)--- 
----S. 118---Limitation Act (IX of 1908), S. 72---Suit on basis of promissory note---When 

case of defendant was of total denial then he could not further challenge contents of 

promissory note which had been duly proved by plaintiff---When date was fixed for 

repayment and plaintiff demanded the same, suit filed on non-fulfilment of obligation by 

defendant was in accordance with S. 72, Limitation Act, 1908 and same was within time----

Defendant was required to rebut presumptions mentioned under S.118 of Negotiable 

Instruments Act, 1881 which were attached with negotiable instrument, but he failed to do 

so---Appeal was dismissed, in circumstances. 

 Mian Muhammad Akram for Appellant.  

Abdul Khaliq Dogar for Respondent.  

Date of hearing: 3rd April, 2015. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this appeal appellant has challenged the judgment 

and decree passed by the learned Additional District Judge, Vehari dated 9-6-2005 whereby 

suit for recovery filed by the plaintiff-respondent for Rs.40,500 on the basis of Promissory 

Note has been decreed. 
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 2. The main thrust of the arguments of learned counsel for the appellant is that the 

endorsement on the Promissory Note makes it defective whereby it has been mentioned that 

the appellant-defendant will pay the amount on 15-1-1987, as the Promissory Note is dated 

15-7-1986. It is contended that to make the suit within limitation this endorsement has been 

made otherwise the suit is barred by time when it was filed on 17-7-1989. Further that the 

evidence produced by the plaintiff-respondent is contradictory and the judgment and decree 

passed by the learned trial court is not sustainable under the law. Prays for acceptance of this 

appeal and setting aside of the judgment and decree dated 9-6-2005 and further that Article 

73 of the Limitation Act, 1908 was applicable and learned trial court has wrongly applied 

Article 72 of the Schedule-I of the Limitation Act, 1908. 

  

3. On the other hand, learned counsel for the respondent-plaintiff argues that judgment and 

decree has been passed strictly in accordance with law and Article 72 of the Limitation Act, 

1908 was applicable as the date was fixed for 15-1-1987. States that even the Petition 

Writer, who has been produced as P.W.1, has fully proved the case of the plaintiff- 

respondent and through the cross-examination upon the other witnesses produced by the 

plaintiff nothing beneficial to the case of the appellant-defendant could be derived. 

  

4. I have heard learned counsel for the parties and gone through the record. 

  

5. The case of appellant-defendant was of a total denial and on the other side he cannot 

challenge the contents of the Promissory Note also. There is no bar while mentioning a 

future fixed date for demand of the money from the drawer of the Promissory Note. The 

definition of the Promissory Note has been given in Section 4 of the Negotiable Instruments 

Act No. XXVI of 1881, which is reproduced for ready reference:-- 

  

"Promissory Note. A "promissory note" is an instrument in writing (not being a bank-note or 

a currency note) containing an unconditional undertaking, signed by the maker, to pay [on 

demand or at a fixed or determinable future time] a certain sum of money only to, or to the 

order of a certain person, or the bearer of the instrument." 

  

In these circumstances, when the case of the appellant-defendant is of total denial, therefore, 

he cannot further challenge the contents of the Promissory Note, which has been duly 

proved by the plaintiff-respondent. When a date was fixed for repayment and the plaintiff-

respondent demanded the same thereafter and on non-fulfillment of obligation by appellant-

defendant the suit was filed in accordance with Article 72 of the Limitation Act, 1908, same 

is within time, therefore, rightly decreed. Even otherwise, presumptions mentioned under 

section 118 of the Negotiable Instruments Act No. XXVI of 1881 are attached with the 

negotiable instrument, the defendant/appellant was required to rebut the same but he failed 

to do so. No case for interference in the impugned judgment and decree has been made out, 

therefore, this appeal stands dismissed. 

 RR/A-56/L        Appeal dismissed. 
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2015 M L D 1827 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. JAMEELA BIBI---Appellant 

Versus 

GHULAM NABI---Respondent 
 

F.A.O. No.35 of 2013, decided on 13th February, 2013. 

 Limitation Act (IX of 1908)---  
----S.14---Exclusion of time of proceeding in a court without jurisdiction with bona fide 

intention---Condonation of delay---Principle---Party has to explain delay of each day and 

delay could not be condoned without explanation. 

 Mian Tariq Ahmad for Appellant. 

Ali Raza Khan for Respondent. 

  

ORDER 
 AMIN-UD-DIN KHAN, J.---This appeal has been filed against the order dated 12-10-

2011, passed by the learned Senior Civil Judge, Sialkot, whereby application filed by the 

appellant/ defendant for setting aside ex parte decree was dismissed. In appeal also the ex 

parte judgment and decree dated 9-4-2010, and order dated 20-1-2010, for ex parte 

proceedings have been challenged. 

  

2. Brief facts of the case are that the respondent/plaintiff filed a suit for specific performance 

with regard to the suit land on 28-7-2005. The defendant/appellant was served. She filed 

written statement on 15-11-2005. On 2-1-2010, due to non-appearance of any one on behalf 

of the defendant ex parte proceedings were ordered against the defendant/ appellant and vide 

judgment and decree dated 9-4-2010, the suit was ex parte decreed but the 

appellant/defendant on 3-2-2011, filed an application for setting aside the ex parte judgment 

and decree as well as ex parte proceedings order. Reply was filed. The learned trial Court 

after hearing both the parties dismissed the application vide order dated 12-10-2011. Against 

the said order appellant filed revision petition before the learned District Judge, which was 

accepted vide judgment dated 17-5-2012. Plaintiff/respondent challenged the order dated 17-

5-2012, passed by the learned Additional District Judge through W.P. No.14018 of 2012, 

mainly on the ground that the pecuniary jurisdictional value of the suit was Rs.36,00,000, 

therefore, learned Additional District Judge was having no pecuniary jurisdiction to 

entertain and decide the revision petition. The writ petition was heard on 27-11-2012, by this 

Court, the same was allowed and judgment dated 17-5-2012, passed by the learned 

Additional District Judge was set aside and also on the basis of the arguments of the learned 

counsel for the parties it was held that the order passed by the learned trial Court is correct 

and in accordance with record of the case. Now through this appeal, which has been filed on 

20-12-2012, the appellant/ defendant has challenged the order dated 12-10-2011, passed by 

the learned trial Court whereby application for setting aside the ex parte judgment and 

decree and ex parte order was dismissed. Along with the appeal C.M. No.1-C of 2013, under 

section 14 of the Limitation Act, 1908, for condonation of delay has been filed. 
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3. Learned counsel for the appellant argues that inadvertently the revision petition was filed 

against the order dated 12-10-2011, before the learned District Judge, who was not having 

the pecuniary jurisdiction, office of the learned District Judge was contributory to this 

negligence when no objection was raised and when the Court was not having jurisdiction the 

revision petition should have been returned forthwith, which was not done, therefore, when 

there is a contributory negligence on the part of the counsel and the Court the delay should 

be condoned in the interest of justice. 

When questioned to the learned counsel that if the delay between the filing of the revision 

petition as well as judgment dated 27-11-2012, when W.P. No.13150 of 2012, has been 

allowed is condoned then what is explanation with the learned counsel for condonation of 

delay from 28-11-2012 to 20-12-2012, when the appeal has been filed before this Court, 

learned counsel is unable to explain the delay of each day. I have noticed that the same has 

been pleaded in his application for condonation of delay. When further questioned that when 

this Court while exercising constitutional jurisdiction has held that the order of the learned 

trial Court is in accordance with law how while hearing this appeal against the order of the 

learned trial Court, the order of this Court can be set aside which was passed while 

exercising constitutional jurisdiction, no response to this question. 

  

4. On the other hand, learned counsel for the respondent has stated that against the order 

dated 27-11-2012, whereby W.P. No.13150 of 2012, has been accepted the appellant has 

challenged the same before the august Supreme Court of Pakistan through C.P.L.A. 

No.2280-L of 2012, which is still pending and appeal in hand is not maintainable. 

  

5. I have heard the learned counsel for the parties and gone through the record. The 

appellant has not given any explanation with regard to the delay from 27-11-2012 to 20-12-

2012. It was the duty of the appellant to explain delay of each day. The application is filed 

under section 14 of the Limitation Act, 1908, only. This provision of law is helpful with 

regard to the period when the proceedings were filed in a wrong forum. If it is liberally 

stretched the delay of filing the revision petition before the wrong forum till 27-11-2012, at 

the most can be condoned as on 27-11-2012, this Court clearly held that the Additional 

District Judge was not having pecuniary jurisdiction to entertain and try the revision 

petition. Furthermore, when the appeal was competent against the order passed by the 

learned trial Court revision petition was not competent and the appellant himself opted to 

file the revision petition and that too before the wrong forum. If the delay from the filing of 

the revision petition before the wrong forum and till the decision by this Court on 27-11-

2012, be condoned the appellant was bound to explain the delay of each day from 28-11-

2012 till the filing of this appeal on 20-12-2012. I have earlier noted that not a single word 

has been mentioned in the application and even no explanation has been forwarded during 

the arguments. In this view of the matter, when this Court while exercising constitutional 

jurisdiction has found that the order passed by the learned trial Court is in accordance with 

law and furthermore against the order of this Court a petition for leave to appeal has been 

filed before the august Supreme Court of Pakistan and no explanation for condonation of 

delay has been forwarded in this matter C.M. No.1-C of 2013, is not helpful to the appellant 

as with regard to the crucial period, i.e.28-11-2012 to 20-12-2012, as discussed above the 

delay cannot be condoned through the application under section 14 of the Limitation Act, 
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1908, therefore, this application as well as appeal are not maintainable and the same are 

dismissed. 

  

6. When questioned to the learned counsel that why court fee of Rs.15,000 has been paid on 

this appeal when the appeal was against the order, the learned counsel states that the office 

of this Court raised an objection that court fee be paid, therefore, in order to save the time 

appellant opted to pay the court fee and not to contest the office objection, therefore, prays 

that the court fee be returned to the appellant. In this view of the matter, that is why court fee 

was not required to be affixed upon this appeal as the appeal is against the order, therefore, 

office is directed to return the court fee to the appellant in accordance with law. 

 ZC/J-1/L         Appeal dismissed. 

  

P L D 2015 Lahore 68 

Before Amin-ud-Din Khan, J 

MUHAMMAD AZAM WARRAICH---Appellant 

Versus 

Mst. NAJMA SULTANA and 2 others---Respondents 
  

F.A.O. No.212 of 2011, heard on 23
th

 May, 2013. 

 (a) Administration of justice--  
--Citing wrong provision of law at caption of suit/petition filed before proper forum would 

neither make any difference nor bar the court from exercising jurisdiction having under right 

provision of lave---Illustration. 

 (b) Administration of justice-- 
----Law would be applied on basis of facts admitted or proved by parties. 

  Muhammad Rafiq Warraich for Appellant.  

Pir S.R.Abidi for Respondent No.l.  

Nemo for Respondents Nos.2 and 3.  

Date of hearing: 23rd May, 2013. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Learned counsel for respondents Nos.2 and 3 i.e. counsel 

representing judgment debtors has sent written request for adjournment on the ground that 

he is out of city for some personal emergency. Learned counsel for respondent No.1 has 

prayed for hearing the arguments and stated that even a warning was issued to respondents 

Nos.2 and 3 to appear in person but neither they are present nor any one is present to 

represent them. Learned counsel further stated that these respondents are in league with the 

appellant. At this juncture, learned counsel for the appellant states that he is ready to argue 

the case, as respondent No.1 is contesting respondent. As the appellant and respondent No.1 

are contesting parties and request for adjournment sent by learned counsel for respondents 

Nos.2 and 3 is not appreciable, therefore I feel better to hear the contesting parties and 

decide the appeal. 

  

2. Through this appeal, appellant has challenged the order dated 12-4-2011 passed by 

learned Addl: District Judge, Lahore, whereby in execution of a money decree filed by 

respondent No.1 the objection petition filed by the appellant has been dismissed. 
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 3. Learned counsel for the appellant argues that the appellant purchased the suit plot 

through registered sale deed registered on 3-1-2006 from Mst. Razia Begum and he has 

constructed a house and is residing therein; that no one informed the appellant about any 

litigation with regard to the suit house nor any litigation was in the knowledge of appellant; 

that no one has resisted when he has raised construction over the suit plot; that as per 

knowledge of appellant neither the property was mortgaged nor attached in any proceedings 

of the suit; that when the proceedings of attachment of property were initiated by the learned 

Executing Court, he came to know about the pendency of execution petition, therefore he 

has filed objection petition before the trial court. Further states that learned Executing Court 

without framing any issue and inviting the parties to produce evidence has summarily 

dismissed the application; that there were many questions of law as well as fact involved in 

the objection petition and the impugned order passed by learned Executing Court without 

framing the issue and receiving evidence, is nullity in the eye of law. Learned counsel prays 

for acceptance of this appeal and remand of the case to learned Executing Court. 

 4. On the other hand, learned counsel for respondent No. 1/decree holder states that even he 

has filed the complete documents with C.M. No.2-2012 and interim order sheet; that 

previously respondent No. 1/decree holder filed a suit for permanent injunction against Mst. 

Razia Begum/respondent No.3 in Civil Court, whereby the stay order was granted and 

during the stay order property was sold to the appellant; that afterwards the said suit was 

dismissed for non-prosecution; that the impugned order passed by learned Executing Court 

whereby the objection petition has been dismissed, is in accordance with law. 

 5. I have heard the learned counsel for the parties at length and gone through the record 

appended by learned counsel for the parties with this appeal as well as the impugned order. 

 6. Though learned counsel for the parties have tried to go into the minute details of facts as 

well as law applicable therein. I have noticed that both the parties have produced 

voluminous documents with this appeal to substantiate their claim. So far as the objection of 

respondent No.1 and findings of learned Executing Court that the objection petition has been 

filed under wrong provision of law are concerned, I am clear in my mind that when the 

application has been filed before the proper forum, mentioning of wrong provision of law 

does not make any difference, as it is settled that citing the wrong provision of law at the 

caption of suit/petition does not bar the court to exercise jurisdiction vested in it by law 

under the right provision of law. 

 7. So far as the facts of case as well as law applicable thereto are concerned, it is also settled 

that law is applied on the basis of burden of facts admitted between the parties or proved by 

the parties. In this case, the facts of case are not simple, therefore the same require evidence 

and then the law can be applied upon those facts. Therefore, I refrain myself from discussing 

in detail the facts and documents annexed with this appeal, so that no one should be 

prejudiced. As in my view the proper course for determination of lis is to remand the case to 

the learned Executing Court to decide the same after framing of issues and recording the 

evidence of parties. In this view of the matter, I accept this appeal and set aside the 

impugned order dated 12-4-2011 and remand the case to learned Executing Court to frame 

issues and after recording the evidence of parties decide the same in accordance with law. 

  SAK/M-155/L        Case remanded. 
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P L D 2015 Lahore 75 

Before Amin-ud-Din Khan, J 

FARYAD ALI---Petitioner 

Versus 

REHMAT ALI---Respondent 
  

Civil Revision No.454 of 2007, heard on 24th May, 2013. 

 Specific Relief Act (I of 1877)---  
----S. 12---Contract Act (IX of 1872), S.55---Suit for specific performance of contract---

Immovable property---Time essence of contract---Scope---Suit filed by plaintiff was decreed 

in his favour--- Appellant court accepted the appeal filed by defendant and set aside the 

decree of Trial Court---Plaintiff had given notice to defendant after expiry of the last date of 

performance-Last date of performance, so given, was not the essence of contract---

Ordinarily in a suit for specific performance of immoveable property time was not essence 

of the contract except when specifically mentioned in the contract---Defendant himself had 

received the money and extended the period and had not given any notice for termination of 

the contract on the basis that the time was essence of the contract---Plaintiff, however, could 

not perform his part of the contract---Without notice by the defendant time could not be 

taken as essence of the contract---Appellant court fell in error while holding that the last date 

for extending the contract was essence of the contract---Revision petition was accepted. 

 Ch. Muhammad Abdullah for Petitioner.  

Arshad Malik Awan for Respondent.  

Date of hearing: 24th May, 2013. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J, Through this revision petition the petitioner has challenged 

the judgment and decree dated 7-12-2006, passed by the learned Additional District Judge, 

Lahore, whereby appeal filed by the respondent/defendant was accepted and the judgment 

and decree dated 8-11-2005, passed by the learned Civil Judge, 1st Class, Lahore, decreeing 

the suit of the petitioner/plaintiff for specific performance, was set aside. 

  

2. Brief facts of the case are that on 19-12-1993, petitioner/plaintiff filed a suit for specific 

performance on the basis of agreement to sell dated 14-2-1992. Written statement was filed 

wherein objection was that the contract was not enforceable in law as the plaintiff had failed 

to pay full price of the land by the time fixed in the agreement. The learned trial Court 

framed the issues and invited the parties to produce their respective evidence. Both the 

parties produced their oral as well as documentary evidence. After closure of the trial, the 

learned trial Court vide judgment and decree dated 8-11-2005, decreed the suit. Appeal was 

preferred and the same was accepted vide judgment and decree dated 7-12-2006. hence this 

revision petition. 

  

3. Learned counsel for the petitioner argues that in the agreement, which has been produced 

as Exh. P-1, time for performance was fixed as 30-9-1992; that even on 27-9-1992, 

respondent/defendant received Rs.40,000 more and date for performance was fixed as 27-2-

1993, and this was endorsed upon the back side of page 1 of Exh. P-1, which is duly thumb 

marked by the' respondent/defendant and signed by the petitioner/plaintiff and one witness; 
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that on 26-2-1993, respondent/defendant received Rs.18,000/- more and the date for 

performance was fixed as 28-4-1993, which has also been endorsed beneath the first 

endorsement at page 1 of Exh. P-1, which is also thumb marked by the respondent/defendant 

and that on 26-4-1993, the date for performance was extended till 28-10-1993. This has also 

been endorsed at page 2 of Exh. P-1. This endorsement is also duly thumb marked by the 

defendant/respondent. States that as there was a dispute of the defendant/respondent with his 

brother, Muhammad Mansha, with regard to the suit property, therefore, his brother filed a 

suit for permanent injunction on 8-4-1992. This was the reason that the defendant was 

receiving the money and also requesting for extension of the performance period of Exh.P-1; 

that the copy of the said plaint has been produced as Exh.P-5, which was filed on 8-4-1992; 

that the written statement filed by the defendant in the said suit has also been produced as 

Exh. P-6 on the file; that the said suit was withdrawn by his brother on 12-2-19.94. Copy of 

the order has been produced as Exh. P-7; that on the last extended date of performance the 

defendant was not ready to perform his part of the contract, therefore, even the 

petitioner/plaintiff sent a notice to the defendant/respondent which is Exh. P-2 and the 

receipt of post office through which registered notice was sent is Exh. P-3 and 

acknowledgment due received back by the counsel for the plaintiff has been produced as 

Exh.P-4; that no reply of notice was given by the defendant/respondent, therefore, 

petitioner/plaintiff was forced to file suit for specific performance; that the agreement has 

not been denied by the defendant/respondent and all the payments alleged by the 

plaintiff/petitioner have been admitted by the defendant/respondent in his written statement 

as well as when he appeared as his own witness as D.W.2; that the petitioner/plaintiff 

produced Zulfiqar Ali P.W.1 and Muhammad Yaqoob P.W.2, one of whom is the marginal 

witness of Exh.P-1, despite that the agreement and its endorsements were not denied by the 

defendant/respondent; that the findings recorded by the learned trial Court are well founded 

and in accordance with the evidence on the file; that the learned 1st Appellate Court fell in 

error while holding that the last extended date, i.e. 28-10-1993, was essence of the contract, 

therefore, prays for setting aside the judgment and decree of the learned 1st Appellate Court 

and acceptance of the revision petition. 

  

4. On the other hand, learned counsel for the defendant/respondent argues that even notice 

Exh.P-2 was given after the expiry of the date of performance, it was fault of the 

petitioner/plaintiff, therefore, the 1st Appellate Court has rightly set aside the judgment and 

decree of the learned trial Court and the plaintiff/petitioner was not entitled to the 

discretionary relief of specific performance. 

  

5. I have heard the learned counsel for the parties and have also gone through the evidence 

on the file with their able assistance as well as judgments and findings recorded by both the 

Courts below. The agreement is admitted one. Earnest money as well as other installments 

are also admitted. Total land is 1 Kanal and 4 marlas. Total agreed price is Rs.1,20,000. 

Rs.20,000 were paid at the time of execution of original agreement whereas Rs.40,000 were 

paid on 27-9-1992, and Rs.18,000 were paid on 26-12-1993. In this way Rs.78,000 have 

been received by the defendant/respondent and outstanding amount is Rs.42,000. In this way 

near about 2/3rd of the agreed amount has been received by the defendant/respondent and I 

have noticed that even possession of the land has not been delivered to the 

plaintiff/petitioner. I have also noticed that extension in time is admitted, the 
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petitioner/plaintiff is paying money to the defendant/respondent without taking possession 

of the suit land and no reason on the part of the defendant/respondent has been advanced to 

prove that the plaintiff/petitioner was causing the delay. Record of litigation between the 

defendant/respondent and his brother has been produced before this Court, which ended on 

12-2-1994, which is visible from Exh. P-7. The petitioner/plaintiff has filed his suit on 20-

12-1993. Prior to the end of litigation, which shows bona fide on the' part of the 

petitioner/plaintiff and even prior to the filing of the suit the petitioner had issued notice 

dated 29-11-1993, in the name of the defendant/respondent, which is Exh.P-2 and 

acknowledgement due is also available as Exh.P-4. Even the statement of the defendant/ 

respondent who appeared as his own witness as DW-2 is very interesting as he is claiming 

that the plaintiff has not paid the amount within the specified time, therefore, if he pays the 

present market price he is ready to transfer the land. He has admitted Exh. P-1 with all its 

endorsements to be true and further the statement of the witness produced by the 

defendant/respondent himself as D.W.1 Shahadat Ali is very relevant wherein he has 

admitted that the plaintiff/petitioner was visiting the defendant and asking him to perform 

his part of the contract and get the sale deed registered. This portion of the statement has 

been given by the witness of the defendant/respondent and is binding on the defendant. 

Further ordinarily in a suit for specific performance of immovable property time is not 

essence of the contract except specifically mentioned in the contract. In this contract as I 

have noticed that the defendant/respondent himself is receiving the money and extending the 

period and further that the defendant/respondent has never given any notice for termination 

of the contract on the basis that the time was essence of the contract and the 

plaintiff/petitioner could not perform his part of the contract. Without notice by the 

defendant/respondent time cannot be taken as essence of the contract as the defendant 

himself stated as DW-2 that if the plaintiff pays the current market price he is ready to 

transfer the suit land. Even otherwise in the circumstances of the case it cannot be gathered 

that the time was essence of the contract. The learned 1st Appellate Court fell in error while 

holding that the last date for extending the contract was essence of the contract. In this view 

of the matter, the findings recorded by the learned 1st Appellate Court are absolutely against 

the evidence as well as admissions on the part of the defendant/respondent and the same are 

not sustainable under the law. 

  

In view of what has been discussed above, the instant revision petition is accepted, judgment 

and decree dated 7-12-2006, passed by the learned 1st Appellate Court are set aside and the 

judgment and decree dated 8-11-2005, passed by the learned trial Court are restored. Parties 

are left to bear their own costs. 

  

 JJK/F-23/L         Petition accepted. 
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Before Amin-ud-Din Khan, J 

PROVINCE OF PUNJAB and others---Petitioners 

Versus 

ZAFAR ULLAH and others---Respondents 
 

Civil Revision No.2514 of 2005, decided on 28th February, 2014. 

 (a) West Pakistan Land Revenue Act (XVII of 1967)--- 
----S. 45---Mutation---Changes in revenue record---Principle---Long standing entries in 

revenue record cannot be changed except in accordance with law. 

 (b) Specific Relief Act (I of 1877)---  
----S. 42---Suit for declaration---New right, creating of---Scope---Plaintiff in such suit is 

required to prove a case pleaded by him and he can get a decree with regard to a pre-existing 

right in his favour by proving his pleadings---Entitlement of plaintiff for decree, through 

declaratory decree for a new right cannot be created. 

 (c) West Pakistan Land Revenue Act (XVII of 1967)--- 
----S. 45---Specific Relief Act (I of 1877), S.42---Suit for declaration---New right, creating 

of---Entries in revenue record---Revenue record showed that suit property was in the name 

of Canal Department and plaintiffs claimed to be allottees of the same---Trial Court and 

Lower Appellate Court decreed the suit in favour of plaintiffs---Validity---When entries of 

allotment and possession were available in favour of Canal Department with regard to suit 

property from year, 1922 onwards and no valid entry substituting such entry had been 

produced or proved by plaintiffs, orders passed by revenue officials in favour of plaintiffs 

were against the record and were nullity in the eye of law---Board of Revenue had rightly 

set aside entries in favour of plaintiffs and Trial court had no evidence to set aside order 

passed by Board of Revenue---Findings recorded by both the courts below were against the 

record as the same had set aside order passed by Board of Revenue, which was based upon 

evidence and record---High Court in exercise of revisional jurisdiction, set aside judgments 

and decrees passed by two courts below and suit filed by plaintiffs was dismissed---Revision 

was allowed in circumstances. 

Naseer Ahmad v. Member, Board of Revenue and others 1985 MLD 1277 ref. 

 (d) Limitation Act (IX of 1908)--- 
 ----S. 12(2)---Computing period of limitation---Certified copies, preparation of---Principle--

-If certified copy is prepared after proposed date given to applicant, Copying Agency under 

S.12(2) of Limitation Act, 1908, is bound by law to issue notice to the party for collection of 

certified copy. 

Muhammad Arif Raja, Addl. A.-G. with Hafiz Zahoor Ahmad Dy. Collector, Sargodha 

Canal Division, Sargodha for Petitioners. 

Malik Noor Muhammad Awan for Respondents. 

Date of hearing: 28th February, 2014. 

  

JUDGMENT 

AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners/Province of Punjab etc. 

have challenged the judgment and decree dated 21-7-2005 passed by learned Additional 

District Judge, Sargodha whereby appeal filed by the petitioners was dismissed and the 
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Judgment and decree dated 29-6-2004 whereby suit filed by the respondents-plaintiffs was 

decreed. 

  

2. According to brief facts of the case respondents-plaintiffs on 21-1-1996 filed a suit for 

declaration that they be declared allottees of Ihata No. 23 Abadkari measuring 2 Kanals 4 

Marlas situated in Chak No. 100 Shumali, Tehsil and District Sargodha on the basis of 

orders passed by the Officer Abadkari/Collector dated 7-7-1991 and order of Additional 

Commissioner (Revenue) Sargodha dated 20-9-1993. They have challenged the order of 

Member Board of Revenue dated 25-8-1994 whereby both the above said orders were set 

aside. Written statement was filed. Suit was contested. Issues were framed. Parties were 

invited to produce their respective evidence. Both the parties produced their oral as well as 

documentary evidence. After completion of trial vide judgment and decree dated 29-6-2004 

learned trial court decreed the suit. Appeal was preferred by the petitioners, same was 

dismissed vide judgment and decree dated 21-7-2005. Hence, this civil revision. 

  

3. Learned Additional Advocate General on behalf of the petitioners argues that order 

passed by the Member Board of Revenue is in accordance with law keeping in view all the 

facts and rules under the Colonization of Government Lands (Punjab) Act (V of 1912). 

States that learned trial court has ignored the evidence produced by the petitioners-

defendants and absolutely has not discussed the same whereas the documentary evidence in 

the shape of Exh. D.1 to Exh.D.5 Jamabandies for the year 1926-1927 have been produced 

and originally the land was admittedly allotted to the Canal Department for construction of 

Patwar Khana in the year 1922 and all the Jamabandies which have been produced as 

Exh.D.1 to Exh.D.5 clearly show that the land in dispute Ihata No. 23 which consists upon 2 

Kanals 4 Marlas is recorded as Patwar Khana in the possession of Canal Department. This 

un-rebutted evidence has been ignored by the learned trial court, therefore, reached to a 

wrong conclusion. Further that even the order of the Board of Revenue, which was under 

challenge before the learned trial court has also not been looked into. In the order the 

relevant provisions of law have been referred and on the basis of the same, the order has 

been passed which is Exh.P.1 produced by the plaintiffs-respondents themselves. When it 

was noted that the order dated 7-7-1991 was passed by the Colony Assistant/Collector and 

further that no notice under section 24 of the Colonization of Government Lands (Punjab) 

Act (V of 1912) was issued to the Canal Department, the order was nullity in the eye of law. 

This being so the plaintiffs failed to rebut this fact noted by the Member Board of Revenue 

in his order and further that the learned first appellate court has wrongly held that appeal 

was filed after the prescribed period of limitation and further the learned appellate court has 

also not discussed the evidence and just validated the findings recorded by the learned trial 

court which are against the record. 

  

4. On the other hand, learned counsel representing respondents states that with regard to the 

condonation of delay there is no distinction with the ordinary person and the Government 

and further that the order of Colony Assistant dated 7-7-1991 is in accordance with law. 

Admits that no notice has been given under section 24 of the Colonization of Government 

Lands (Punjab) Act (V of 1912) to the petitioners-defendants department. When questioned 

to the learned counsel for the respondents that whether the Colony Assistant/Collector was 

competent to convert the nature of the land for construction of Patwar Khana to the 
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residential Ihata, he relies upon "Naseer Ahmad v. Member, Board of Revenue and others" 

(1985 MLD 1277). Further refers the statement of DW-1 Imam Bakhsh the only witness 

appeared on behalf of the defendants. States that the orders passed by both the courts below 

are in accordance with law and further that the defendants failed to prove that they have 

taken the possession in accordance with Section 10(4) of the Colonization of Government 

Lands (Punjab) Act (V of 1912), therefore, prays for dismissal of the revision petition. 

  

5. I have heard learned counsel for the parties and gone through the entire evidence and the 

findings recorded by both the courts below with the able assistance of learned counsel for 

the parties. 

  

6. There are two questions involved in this litigation; first is whether the Colony 

Assistant/Collector was competent to cancel the land which was allotted to the Canal 

Department for construction of Patwar Khana in the year 1922 and further whether he was 

competent to change the nature of land and convert it into residential Ihata and further 

before cancellation the legal requirements have been complied with, the answer of both the 

questions has been given in the order passed by Member Board of Revenue dated 25-8-1994 

under challenge in the suit. In para 8, he held as under:-- 

"As District Collector vide his order dated 19-8-1989 had clearly held that the impugned site 

having stood reserved for Canal Department was not available for allotment to the present 

respondents and as the said order had not been challenged by them, CA/Collector was 

certainly not competent to have subsequently allotted the same site to the respondents. 

CA/Collector's order dated 7-7-1991 and Additional Commissioner's order dated 20-9-1993 

are not sustainable and are set aside. Site No. 23 measuring 2 Kanals and 4 Marlas of Chak 

No. 100/NB, Tehsil and District Sargodha shall continue to stand reserved for Canal 

Patwarkhana." 

  

In this view of the matter, when the order of District Collector dated 19-8-1989 was in the 

field and it was never challenged before any higher forum, the Colony Assistant/Collector 

was not competent to pass the order dated 7-7-1991 and same is the position of order of 

Additional Commission dated 20-9-1993. It is an admitted position that the land reserved for 

a specific purpose which was validated by the District Collector, subsequently the Colony 

Assistant/Collector has no authority to change the purpose of that land and convert the land 

which was reserved for construction of Patwar Khana for the Canal Department and to 

convert it into a residential Ihata. 

  

7. So far as objection of section 10(4) of the Colonization of Government Lands (Punjab) 

Act (V of 1912) raised by the learned counsel for the respondents is concerned, the 

Government of Punjab has never denied the allotment of the land to the Canal Department 

and continuous possession which has been recorded in Exh.D.1 to Exh.D.5 the Jamabandies, 

which start from the year 1926-1927 of the Canal Department as Ihata No. 23 for 

construction of Patwar Khana. It is well settled law that the longstanding entries in the 

revenue record cannot be changed except in accordance with law. The plaintiffs-respondents 

could not produce any record to show that through any valid order the entry in the name of 

Canal Department was changed. The orders passed by the Colony Assistant/Collector as 

well as Additional Commissioner were against the record and also without jurisdiction, 
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therefore, the same were set aside by the Member Board of Revenue through the order dated 

25-8-1994. When the District Collector vide his order dated 19-8-1989 held that impugned 

site stood reserved for Canal Department, the revenue record also supports the same, in this 

eventuality the objection of section 10(4) of the Colonization of Government Lands (Punjab) 

Act (V of 1912) raised by the respondents is not only factually incorrect but respondents 

have no right to raise this objection, therefore, objection raised by the respondents under 

section 10(4) of the Colonization of Government Lands (Punjab) Act (V of 1912) is 

repelled. 

  

8. In a suit for declaration the plaintiff is required to prove a case pleaded by him and he can 

get a decree with regard to a pre-existing right in his favour by proving his pleadings and his 

entitlement for the decree, through a declaratory decree a new right cannot be created. When 

the order of the Member Board of Revenue is on the basis of available revenue record and 

on the basis of existing law, same cannot be set aside without any justifiable reason. The 

reasons recorded by the learned trial court while setting aside the order impugned before it 

are not borne out from the record, specially he has ignored the documentary evidence 

produced by the defendants-petitioners as Exh.D.1 to Exh.D.5 and also ignored the law on 

the subject. When it is not denied by anyone that the land in dispute was allotted by the 

Government of Punjab to the Canal Department for construction of Patwar Khana in the 

year 1922 and the possession was given by the Government to the Canal Department for 

construction of the same, which is verified from the Jamabandies (Exh.D.1 to Exh.D.5) and 

entries of the Jamabandies carry the presumption of correctness, though the presumption is 

ever rebuttable but if the same is not rebutted, the presumption is used in favour of the 

person in whose favour the entries are available. In this regard when the entries of allotment 

and possession are available in favour of Canal Department with regard to the suit property 

from 1922 to onward and no valid entry substituting this entry has been produced or proved 

by the plaintiffs-respondents, therefore, the orders passed by the Colony Assistant/Collector 

as well as Additional Commissioner were against the record and were nullity in the eye of 

law, therefore, Member Board of Revenue vide his order dated 25-8-1994 has rightly set 

aside the same and the learned Civil Judge was having no evidence to set aside the order 

passed by the Member Board of Revenue. In this view of the matter, findings recorded by 

the learned trial court are not sustainable under the law. 

  

9. So far as findings of the learned first appellate court are concerned, on merits he has just 

affirmed the findings of the learned trial court which are not sustainable. The finding that the 

appeal was filed after the prescribed period of limitation. The findings of the learned first 

appellate court are also wrong as it has been noted by the learned Additional District Judge 

that the judgment by the trial court was passed on 29-6-2004, certified copy was applied on 

27-7-2004, same was delivered on 9-9-2004 and the appeal was filed on 11-9-2004. In this 

view of the matter, appeal seems to have been filed within the prescribed period of 

limitation. Learned first appellate court has not noted the date of preparation of the certified 

copies. It seems that note of the learned Additional District Judge that the appeal has been 

filed after the lapse of 2 months, is against the record. Noting by the learned Additional 

District Judge with regard to the date of decision and filing of application for issuance of 

certified copies and filing of appeal before the learned lower appellate court shows that 

appeal before it has been filed within the prescribed period of limitation. Even otherwise, if 
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a certified copy is prepared after the proposed date of issue of certified copy given to an 

applicant under section 12(2) of the Limitation Act, 1908, the Copying Agency is bound 

under the law to issue notice to the party for collection of certified copies. It is no one's case 

that the copies were prepared earlier and intentionally same were received with a delay. In 

this view of the matter, when the dates as mentioned supra noted by the learned first 

appellate court are considered, the appeal was within the prescribed period of limitation. 

  

10. In this view of the matter, the case-law referred by the learned counsel for the 

respondents is not applicable to the facts of this case and the findings recorded by both the 

courts below are against the record and they have set aside the order passed by the Member 

Board of Revenue, which is based upon evidence and record, therefore, this civil revision is 

accepted and the judgments and decrees passed by both the courts below are set aside, suit 

filed by the plaintiffs-respondents stand dismissed. No order as to costs. 

  

MH/P-9/L         Revision allowed. 

 

2015 Y L R 757 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUSHTAQ AHMAD and another---Petitioners 

Versus 

GOVERNMENT OF PUNJAB through Land Acquisition Collector Industries, Punjab 

and 4 others---Respondents 
  

Writ Petitions Nos.11216, 7605, 16361, 6971 and 15263 of 2013, heard on 19th March, 

2014. 

 (a) Land Acquisition Act (I of 1894)---  
----Ss. 40, 41 & 42---Constitution of Pakistan, Art. 199---Constitutional petition---Scope---

Acquisition of land---Previous inquiry---Extension of plant of company---Public purpose---

Scope---Contention of petitioners was that land was not acquired for the extension of 

existing plant of company---Validity---High Court, under its constitutional jurisdiction, 

could not dilate upon the matter of disputed facts---Complete feasibility report was 

submitted to the Land Acquisition Collector (Industries) which was expansion of existing 

plant, installation of fresh plant and coal power plant for generation of electricity---Previous 

inquiry was conducted and plan was submitted before the Industries Department which was 

for "public purpose"---Agreement was entered by the company with the Government and 

same was notified and published in the official gazette---Provincial Government had 

prerogative to determine the "public purpose"---Rights of land owners were protected and 

Government could resume back the land from the company if same was not acquired for the 

purpose for which land was being acquired---When Commissioner had agreed with the 

reasons given in the inquiry then there was no further requirement for him to give reasons 

for agreeing with such inquiry---Reasons would have been necessary in case of 

disagreement with the findings of inquiry---Commissioner was not bound to pass a detailed 

order agreeing with the inquiry report---No defect was found in conducting the acquisition 

proceedings---Constitutional petition was dismissed in circumstances. 
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 Ghulam Bhik v. Government of West Pakistan through Secretary, Revenue Department, 

Lahore and 3 others PLD 1973 Lah. 617; Suo Motu Case No.13 of 2007 PLD 2009 SC 217 

and Muhammad Ashiq and another v. Water and Manpower Development Authority, Lahore 

through Chairman, WAPDA House and another PLD 2008 SC 335 rel. 

  

(b) National Accountability Ordinance (XVIII of 1999)---  
----S. 12---Freezing of property---Scope---Order passed by the Chairman National 

Accountability Bureau with regard to freezing of property could not remain in field for an 

indefinite period. 

 A.D. Bhatti for Appellant.  

Muhammad Siddique Kamyana for Petitioners (in Writ Petition No.15263 of 2013).  

Bilal Saeed for Petitioners (in Writ Petitions Nos.16361 and 6971 of 2013).  

Rizwan Mushtaq, Ishfaq Qayyum Cheema, Waqar Ahmad Ch. A.A.-G., Mushtaq Hussain, 

Colony Assistant and Muhammad Afzal Khan, Assistant for Land Acquisition Collector for 

Respondents. 

Date of hearing: 19th March, 2013. 

 

 JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this writ petition petitioners have challenged the 

process of acquisition of land for respondent No. 5 (Messrs Angro Foods Limited). 

  

2. Through this single judgment I intend to decide Writ Petition No. 11216 of 2013, Writ 

Petition No. 7605 of 2013, Writ Petition No.16361 of 2013, Writ Petition No. 6971 of 2013 

and Writ Petition No. 15263 of 2013 whereby the petitioners of the said writ petitions have 

also challenged the same acquisition. 

  

3. According to brief facts of the case, on 12-7-2012 respondent-company (Messrs Angro 

Foods Limited), a private company limited by shares registered under the Companies 

Ordinance, 1984, conversion of which into a public company was approved by the Security 

and Exchange Commission of Pakistan through certificate issued on 9-3-2007, moved for 

acquisition of land for extension of their existing industry at 8 k.m. Pakpattan Sharif Road, 

Sahiwal, to the Director of Industries, Land Acquisition Section, Government of Punjab, 

Pounch House, Lahore. After the approval was granted by the Industries Department in 

accordance with the procedure provided under the law, a Notification under section 4 of the 

Land Acquisition Act, 1894 (hereinafter called as "the Act") was issued on 8-10-2012 for 

land measuring 530 Kanals 6 Marlas, which was published in the official gazette on 12-10-

2012. Another notification under section 4 of the Act was issued on 19-12-2012 for 

acquisition of land measuring 7 Kanals 7 Marlas which was published in the official gazette 

on 24-12-2012. The estimate of cost was prepared on 30-1-2013, the cost of acquisition was 

deposited on 4-2-2013. Agreement with the Government of Punjab for land measuring 537 

Kanals 13 Marlas was executed on 1-3-2013 by the Company and published on 4-3-2013. 

Notification under sections 17(4) and 6 of the Act was issued on 1-3-2013 and published on 

4-3-2013. The demarcation of land was conducted on 29-5-2013, which was approved by 

the Board of Revenue on 5-6-2013. Notice under section 9 of the Act was issued on 20-5-

2013. The effected parties who participated were heard on 6-6-2013 and matter was 
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adjourned for 12-6-2013 and a press publication was made on 8-6-2013 for information of 

hearing and the Award was announced on 12-6-2013. 

  

4. Petitioners have challenged the process of acquisition mainly on the ground that land is 

not required for the extension of existing plant of the company. The issuance of notification 

under sections 17(4) and 6 of the Act has also been challenged. It is also challenged that no 

notice has been issued under section 5-A(2) of the Act. The holding of inquiry by the 

Commissioner through appointed person has been denied and even facts through which the 

proceedings have been conducted have also been denied by the petitioners in their writ 

petitions. Writ petitioner in Writ Petition No. 16361 of 2013 has raised another objection 

that his land has been frozen under the order of the NAB Court, therefore, same could not 

have been acquired. 

  

5. I have heard learned counsel for the parties at full length and gone through the record with 

their able assistance. Even one of the learned counsel representing writ petitioner of Writ 

Petition No. 16361 of 2013 has unnecessarily argued the matter disputing the facts whereby 

proceedings were conducted, therefore, he was asked that if he disputes conducting of the 

proceeding and dispute the facts, through which the acquisition proceedings have been 

conducted then petitioner may challenge the same before the civil court and this Court 

cannot dilate upon these factual controversies and cannot adjudge the factual controversies 

as on the basis of his objections the matter has been made disputed by him as on the other 

hand the official record is otherwise than the facts stated before this Court. Despite that the 

learned counsel kept on pressing his point and disputes the fact of the proceedings 

conducted by the respondent Department. 

  

6. I have been informed by the Land Acquisition Collector that the parties participated in the 

proceedings and the Award was announced in their presence on 12-6-2013 and some of the 

land owners have filed their references under section 18 of the Land Acquisition Act, which 

are now pending before the Referee Court and further that some of the land owners have 

received their compensation and they have not disputed the land acquisition for the 

company. I have further noted that the instant writ petition to challenge the acquisition 

proceedings was filed on 2-5-2013. The basic point challenged in all the writ petitions is that 

the issuance of notifications are in violation of section 40(aa) of the Act and the expansion 

of existing dairy based food plant of the respondent company does not carry element of 

"Public purpose". 

  

7. Respondent, Government of Punjab was directed to place on record the complete 

documents relating to the process of acquisition so that the court may be able to see the 

same, therefore, the learned A.A.-G. filed C.M. No.591 of 2014 wherein documents 

consisting upon 340 pages relating to the complete process of acquisition have been placed 

on the file of this case, copies of which were delivered to the learned counsel for the writ 

petitioners. 

  

8. As I have noted supra, learned counsel for the petitioners have argued that expansion of 

plant is not a "public purpose", therefore, whole of the process of acquisition is not 

sustainable under the law and same be declared as illegal. Learned counsel for the writ 
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petitioner in Writ Petition No. 16361 of 2013 has further argued that the property of the 

petitioner has been freezed by the NAB Court, therefore, it could not have been acquired. 

When he was confronted that whether any order of the NAB Court is available, he has 

referred some noting of the Patwari on the Jamabandies with regard to freezing of the 

property. Learned counsel states that there is no order of the Chairman NAB or passed by 

the Court with him. In these circumstances, only on the basis of a noting by the Patwari, 

which does not confirm that the order has been passed by the NAB Court, the objection 

raised by learned counsel for the petitioner has no value, as an order passed by the Chairman 

NAB under section 12 of the National Accountability Ordinance, 1999 cannot remain in 

field for an indefinite period. 

  

9. As I have noted supra, so far as disputing the official record and publication of 

notifications in the official gazette which relates to the point in issue in this case is 

concerned, this Court cannot dilate upon the matter of disputed facts, therefore, learned 

counsel for the petitioners were given choice to file a civil suit if they dispute the process of 

acquisition. Now the only points for determination before this Court are whether the 

expansion of existing plant for which the request for acquisition has been made by the 

company is a "public purpose" or not and whether the company entered into an agreement 

with the Provincial Government, further that the Commissioner got conducted the inquiry in 

accordance with section 40 of the Act and whether issuance of notification under sections 

17(4) and 6 is in violation of law. 

  

10. The Land Acquisition Collector, Industries Punjab Lahore has written a letter to the 

District Collector, Sahiwal mentioning the purpose of acquisition which is necessary to be 

noted for ready reference:- 

  

"No.LAO/IND/1017/2012/150 

DIRECTORATE OF INDUSTRIES, PUNJAB 

POONCH HOUSE, MULTAN ROAD, LAHORE 

(LAND ACQUISITION CELL) 

Dated Lahore, the 12th September, 2012. 

  

To, 

  

The District Collector, 

Sahiwal. 

  

Subject: ACQUISITION OF LAND MEASURING 530 KANALS 06 MARLAS 

SITUATED IN CHAK NO. 97/9-L, TEHSIL AND DISTRICT SAHIWAL FOR ENGRO 

FOODS LTD. 

  

With reference to your letter No. 116-TSC/DRA/GAR/SWL dated 31-8-2012 on the subject 

noted above. 

  

It is recalled that the order of Board of Revenue (BOR), Punjab, No. 648-2004/637-S.IV 

dated 10-4-2004 was passed relating to acquisition of land for cooperative Housing 
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Societies/Companies, Employees Cooperative Housing Societies/Housing Schemes etc. in 

the public sector as well as in the private sector. This order was not aimed at restriction in 

the acquisition of land relating to development and investment in industrial sector, either by 

public sector or by private sector, as is clarified by the BOR by way of a foot note set in the 

believed order. Since the above order did not originate embargo on acquisition of land 

relating to industrial concerns therefore, acquisition of land for Industrial Companies has 

never been put off. Rather it has remained continue flawlessly in line with the provisions of 

sections 38, 38-A, 40, 41 and 42 (Part-VII) of the Land Acquisition Act, 1894 and the BOR 

has been approving esti-mated cost of land in such like cases without any hindrance/ 

barrier. 

  

Furthermore, Section 3 of the Punjab Industries (Control on Establishment and 

Enlargement) Act, 1963 and Industrial location policies made thereunder from time to time 

requires prospective Entre-preneurs to obtain prior approval of the Provincial Government 

(industries department) before setting up of an industrial undertaking. The order of the 

Financial Commissioner bearing No. 2931-C-Lahore dated 28-4-1953 appearing in 

"Colonization of Government Land Act, 1912" (copy enclosed) is in the analogy which 

constitute that "all application for Land for Industrial purposes will be entertained through 

the Director of Industries, Punjab". The Director of Industries Punjab has, therefore, 

competently approved the area for acquisition in favour of ENGRO FOODS LTD., under 

the aforesaid mandate which impliedly require District Collector to go for upholding such 

public welfare actions. Also in view of scope of work of this department, the provincial 

Government in Revenue Department has appointed/posted a full time Land Acquisition 

Collector (LAC) Industries in this Directorate to acquire Land under the Land Acquisition 

Act for Government schemes and for Industrial Companies for their projects in order to 

promote industrial activity, economic growth and poverty alleviation. Besides, acquisition 

of land for a Company which is engaged or taking steps to engage itself in any Industry is 

for a work useful to public as provided under section 40(1)(aa) of the Land Acquisition Act 

and settled by the superior courts in certain cases. The LAC has, therefore, drafted 

notification under Section 4 of Act ibid, fixed his signature on it and forwarded to your 

office with the approval of competent authority for your signature and publication in the 

Punjab Gazette (extra ordinary issue). Your office has countered against and has replied 

contrast to your statutory duty and orders of the superior courts that none should hamper 

freedom of action of the authorities in the matters concerning welfare of the State. 

  

ENGRO FOODS LTD., is not a private firm. Rather it is a Company incorporated under the 

Companies Act, 1984 and is limited by shares. The Company has established a dairy based 

food plant at Sahiwal which is producing all purpose packed milk Olper's, Olper lite Olfrute, 

Omung, Owsum, Tarang and Omore with the investment of Pkr 12.2 billion in CAPEK and 

Pkr 4.6 billion in brands. It is providing employment to over 2800 people including 1300 

locals and contributed to Government an amount of Rs. 471,687 million as revenue in the 

shape of taxes during 2011. The company has planned to enhance production capacity of its 

existing project with additional investment. With this expansion, the Government will earn 

heavy amount of revenue and consequential creation of employment for the locals to the 

vast magnitude. Such ventures are supported rather to dishearten or devastate. 
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In this view of the matter, it is requested to issue Notification under section 4 ibid in the best 

interest of the Government and public at large. Nevertheless, for any further apprehension, 

you may take up the matter with the Board of Revenue, Punjab for clarification at your end 

please. 

  

Encl. as above. 

  

LAND ACQUISITION COLLECTOR 

INDUSTRIES, PUNJAB, LAHORE" 
  

As the complete feasibility report was submitted. It is not only the stricto sensu expansion of 

existing plant rather it is expansion of existing plant, installation of fresh plant and coal 

power plant for generation of electricity, the plan of which was submitted before the 

Industries Department, thereupon previous inquiry in accordance with section 40(aa) was 

conducted and it was declared that it is a "public purpose", then the agreement in accordance 

with provisions of Sections 41 and 42 of the Act was entered by the Company with the 

Government, thereafter draft agreement was prepared which was subsequently notified and 

published in the official gazette on 4-3-2013. Clauses Nos. 1 and 2 of the notified agreement 

are important to be noted:-- 

  

(1) On demand "the Company" shall pay to "the Government" all and every compensation in 

respect of "the Land" tendered, paid or awarded by the Collector under the Land Acquisition 

Act or by the appellate court or courts and all costs; charges and expenses of the proceedings 

in the said court or otherwise incidental to the proposed acquisition or payable in respect 

thereof under the provisions of the act. 

  

(2) On payment by "the Company" of all demands under the foregoing clause "the 

Government" shall make, execute and do all such acts, deeds as may be necessary and 

proper for effectually vesting "the Land" in "the Company" and giving "the Company an 

absolute title thereto, subject to the terms and conditions:- 

  

(a) "The Land" shall be used by "the Company" only for expansion of its dairy based foods 

plant, in accordance with the rules prescribed for the sanction of plans by the Federal, 

Provincial, or concerned District Government within two years from the date of the 

possession of "the Land" being given to "the Company" by "the Government" or within such 

further period as may be agreed to in writing between "the Company" and "the 

Government". 

  

(b) "The Company" shall pay to "the Government" the land revenue and other cesses to 

which "the Land" is or under the law for the time being in force may be assessed. 

  

(c) "The company" shall not transfer "the Land" or any part thereof, by sale, mortgage, gift, 

lease or otherwise except with the previous permission of "the Government". 

  

(d) "The company" shall provide employment to the public and it shall also provide 

technical knowledge and training to the suitable members of the Public. 
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 (e) "The Company, does hereby acknowledge and recognize the right now and thereafter of 

"the Government" to and in all mines, minerals, coal, oil and gold washings and querries of 

every description in or under "the Land" and also the right of control of provincial 

Government to do all such acts, deeds or things as may be necessary or required to be done 

for the enjoyment thereof. 

  

(f) "The Company" shall not do or suffer to be done any act inconsistent with or injurious to 

any of the rights accepted or reserved to "the Government". 

  

(g) "The Company" shall abide by the rules and regulations framed by "the Government" or 

any other authority as may be legally applicable. 

  

(h) In the event of "the Company" being wound up or in the event of the failure on part of 

"the Company" to carry out any of the terms of this agreement, "the Land" shall be liable to 

be resumed and taken back by "the government" on the payment to "the Company" of the 

amount of award as finally settled less the compulsory acquisition charges, or the estimated 

market value of "the Land" at the time of resumption, whichever shall be less, and if there 

are any buildings on "the Land" on payment of their estimated value at that time, or, direct 

"the Company" to remove the buildings at its own cost within such time as may be allowed 

by "the Government" provided that if the breach is capable of rectification, "the 

Government" shall not order resumption unless a written notice requiring "the Company" to 

rectify the breach within reasonable time has been issued, and "the Company" has failed to 

comply with such notice. 

  

(i) If at any time "the Government" feels that "the Land" acquired is in excess of the 

requirements of "the Company" such portion as may be found in excess of the requirements 

shall be resumed keeping in view the principle of consolidation subject to the conditions laid 

down in para (h) above." 

  

11. In these circumstances when it is the prerogative of the Government to determine the 

"public purpose" and the agreement has been entered upon by the Company with the 

Provincial Government, therefore, the rights of the land owners are protected and while 

entering into the agreement company is bound by the agreement that if the land is not 

required for purpose for which it is being acquired, the same can be resumed back by the 

Government. 

  

12. Now comes the question of inquiry, which is available on the record that an inquiry was 

got conducted by the Commissioner and objection that the order of the Commissioner is 

without any reason, when an inquiry has been got conducted by an official and when 

Commissioner agreed with reasons given in the inquiry, there was no further requirement for 

the Commissioner to further give reasons for agreeing with the inquiry. In case of 

disagreement with the findings of the inquiry, the reasons would have been necessary. In 

this case when the Commissioner agrees with the inquiry there was no obligation upon the 

Commissioner to pass a detailed order agreeing with the inquiry report. The objection of the 

writ petitioners that they have not been heard is factually not correct. Even otherwise light 

can be taken from the law declared by this Court reported as "Ghulam Bhik v. Government 
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of West Pakistan through Secretary, Revenue Department, Lahore and 3 others" (PLD 1973 

Lahore 617), I quote para from the judgment of this Court:-- 

  

"After issuance of a notification under section 4, land-owners are to be on alert that their 

lands are likely to be acquired. At that time they may raise objections under section 5-A or 

under section 40 of the Act but in the latter case that is when the matter is proceeding under 

section 40 (which is the situation here), the initiative is no longer in their hands and it is the 

Government and the Government alone which is to form its opinion. The land-owners have 

no locus-standi to participate in the said enquiry." 

  

As per august Supreme Court of Pakistan the question of "public purpose" can be 

adjudicated by the civil court, therefore, light can be taken from the judgment reported as 

PLD 2009 Supreme Court 217 (Suo Motu Case No. 13 of 2007) and quote the following 

paragraph from the said judgment:- 

  

"Similarly, disputed factual questions regarding non-fulfilment of conditions precedent for 

issuance of notification under the Act and the question as to whether acquisition is for public 

purpose or not, can be determined by the Civil Court. In the instant case, prima-facie laying 

of Housing Scheme for the utility/use of public-at-large, as compared to some individuals, is 

a public purpose within the meaning of section 4 of the said Act which was published in 

official gazette and copies thereof were affixed at conspicuous places at the land under 

acquisition, thus, the requirements of law were sufficiently met." 

  

13. The argument of learned Assistant Advocate General that the issuance of Notification by 

the Government under section 17(4) and section 6 of the Act is not justiciable. I have gone 

through the judgment referred by him i.e. "Muhammad Ashiq and another v. Water and 

Manpower Development Authority, Lahore through Chairman, WAPDA House and 

another" (PLD 2008 SC 335) and I fully agree with the same. 

  

14. In this view of the matter there is no defect in conducting the acquisition proceedings, 

therefore, there is no force in this petition, same stands dismissed. 

 AG/M-176/L         Petition dismissed. 

 

2015 Y L R 1194 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD SHARIF and another---Appellants 

versus 

MUHAMMAD ASLAM---Respondent 
  

Regular Second Appeal No.107 of 2005, heard on 24th April, 2014. 

 (a) Punjab Pre-emption Act (IX of 1991)---  
----S. 13--- Talb-e-Muwathibat--- Proof---Withdrawal of suit by one pre-emptor---Effect---

Partial pre-emption---Scope---Trial Court decreed suit---First appellate court accepted 

appeal---Validity---One out of three pre-emptors withdrew the suit---Pre-emptors had jointly 

claimed the suit property, after withdrawal by one pre-emptor, suit was for 2/3 of the suit 
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property which was partial pre-emption which was not permissible under the law---Suit 

stood dismissed. 

 Mian Pir Muhammad and another v. Faqir Muhammad through L.Rs. and others PLD 2007 

SC 302 rel. 

  

(b) Punjab Pre-emption Act (IX of 1991)---  
----S.13---Talbs---Talb-e-Muwathibat, Talb-e-Ishhad---Proof---Date, time and place of 

knowledge of sale had to be pleaded in the plaint in order to prove the jumping demand---

Witnesses having contradicted each other, pre-emptors failed to prove Talb-e-Muwathibat 

and Talb-e-Ishhad. 

 Ghulam Farid Sanotra and Talat Farooq Sheikh for Appellants.  

Shahzad Shaukat for Respondent.  

Date of hearing: 24th April, 2014. 

 

 JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this appeal, appellants have challenged the 

judgment and decree dated 19-3-2005 passed by the learned Addl: District Judge, 

Gujranwala, whereby the appeal filed by the respondent-defendant was accepted, by way of 

which, judgment and decree dated 20-1-2004 passed by the learned Civil Judge 1st Class, 

Gujranwala decreeing the suit for pre-emption filed by the appellants-plaintiffs, were set 

aside. 

  

2. The brief facts of this case are that appellants-plaintiffs along with one Qutub Din on 17-

11-1999 filed a suit to pre-empt the sale of land through Mutation No.757 attested on 19-7-

1999. The plaintiff Qutub Din opted to withdraw the suit to his extent and his name was 

deleted vide order dated 28-11-2000 from the array of plaintiffs. The written statement was 

filed and suit was contested. Learned trial court framed the issues and invited the parties to 

produce their respective evidence. Both the parties produced oral as well as documentary 

evidence in support of their versions. Learned trial court vide judgment and decree dated 20-

1-2004 decreed the suit. Learned first appellate court vide judgment and decree dated 19-3-

2005 while accepting the appeal dismissed the suit. Hence, this second appeal. 

  

3. Learned counsel for the appellants-plaintiffs state that in the connected Civil Revision 

No.1675 of 2005 which has been decided today, 02-kanals 04-marlas land was sold in 

favour of present respondent, which too was pre-empted but failed up to this Court; that the 

learned first appellate court finding that upon said sale suit was filed after the prescribed 

period of limitation and judgment and decree passed in case in hand in favour of appellants-

plaintiffs by the learned trial court being not sustainable under the law were set aside on the 

ground that vendee-defendant has become co-sharer. Argues that by dismissal of the 

connected suit which was with regard to the land situated in other Khatas, the judgment and 

decree passed by the learned first appellate court are not sustainable under the law. 

  

4. On the other hand, learned counsel for the respondent-defendant states that neither the 

Talbs were proved nor the superior right was proved by the appellants-plaintiffs, therefore, 

learned first appellate court has rightly accepted the appeal and set aside the consolidated 

judgment and decrees passed by the trial court in both the cases. 
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 5. I have heard the learned counsel for the parties at full length and also gone through the 

record as well as the findings recorded by both the courts below. 

  

6. Though the learned first appellate court only finding that the other suit for pre-emption 

filed by the appellants-plaintiffs has been dismissed, therefore, this suit also fails. I have 

noticed that neither the learned first appellate court has discussed the findings of trial court 

with regard to Talbs nor confirmed or reversed the same. The lis in hand started in the year 

1999 and more than one and half decade has already been passed, therefore, remanding the 

matter to the learned first appellate court will not serve any purpose. I intend to decide the 

same on merits by scrutinizing the evidence produced by the parties. It is regular second 

appeal and this Court has powers to decide the same on merits. 

  

7. Originally the suit was filed by three plaintiffs, afterwards plaintiff No.1 Qutub Din 

withdrew the suit to his extent on 28-11-2001. The prayer was made by all the three 

plaintiffs for decree of suit and Talb-e-Muwathibat and the alleged Talb-e-Ishhad were made 

jointly. None of the plaintiffs has claimed the full suit property, they jointly claimed the suit 

property. When one of the plaintiffs withdrew the suit to his extent and suit filed by three 

plaintiffs jointly presumably claiming 1/3 of suit property by each plaintiff, therefore, the 

suit remains to the extent of 2/3 of suit property which is partial pre-emption, that is not 

permissible under the law. As such the suit will automatically stand dismissed. In this view 

of the matter, this suit was liable to be dismissed. The learned trial court has wrongly 

decreed the suit. 

  

8. Further I have noted that the alleged notice of Talb-e-Ishhad Exh.P-2, photocopy of said 

notice has been produced which is very dim one. It shows that with regard to sale of 2-

kanals 4-marlas of land this notice has been issued, which was the subject matter of other 

suit. In this suit the suit land is admittedly 98-kanals, therefore, it cannot be said that the 

plaintiffs have fulfilled Talb-e-Ishhad. 

  

9. For proving the jumping demand it is necessary that date, time and place of knowledge of 

impugned sale be pleaded in the plaint as well as notice of Talb-e-Ishhad and proved 

through evidence. P.W.2 one of the plaintiffs states the place of knowledge as Tube-well, 

not deposed about the time of knowledge of impugned sale. P.W.3 the other plaintiff has not 

stated the time and place of knowledge of impugned sale. The alleged Informer has not 

mentioned the time of information. P.W.5 and P.W.6 have not mentioned the time and date. 

In pleading the place of knowledge is mentioned as Dera of plaintiff, whereas in the 

statements of some of the witnesses it is mentioned as Tube-well. In this view of the matter, 

the plaintiffs-appellants failed to prove Talb-e-Muwathibat. Light can be taken from the 

celebrated judgment of august Supreme Court of Pakistan reported as "PLD 2007 Supreme 

Court 302 (Mian Pir Muhammad and another v. Faqir Muhammad through L.Rs. and 

others)." 

 10. In the light of what has been discussed above, the plaintiffs-appellants have not been 

able to prove Talb-e-Muwathibat and Talb-e-Ishhad in accordance with law. Resultantly, 

this appeal fails. It is hereby dismissed. 

 ARK/M-277/L        Appeal dismissed. 

 



 

 

(900) 

 

2015 Y L R 1383 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUZAFFAR ALI and others---Petitioners 

versus 

Mst. RAZIA KHATOON through L.Rs. and others---Respondents 
 

Civil Revisions Nos.286-D and 287 of 1993 and 1963 of 2000, heard on 21st April, 2014. 

 Specific Relief Act (I of 1877)---  
----S. 42---Qanun-e-Shahadat (10 of 1984), Art.64---Suit for declaration---Inheritance 

mutation--- Pardanashin ladies---Plaintiffs challenged inheritance mutation contending that 

their mother had been excluded from inheritance by male heirs of the propositus---Both the 

courts below had concluded that mother of plaintiffs and her legal heirs, were entitled to 

inherit in accordance with law---Validity---One of the two male heirs had admitted that 

mother of plaintiffs was his real sister and plaintiffs were his nieces---Statement (admission) 

of said male heir was important as his statement would result in decrease of his share in 

matter of inheritance---Defendants were bound to prove clear cut ouster of plaintiffs from 

the property in dispute---At the time of death of predecessor of parties, all legal heirs had 

become joint owners in property left by him---Suit was rightly held to have been filed within 

period of limitation---Mother of plaintiffs was deprived of her share at the time of attestation 

of mutation---No case of interference in exercise of revisional jurisdiction had been made 

out---Revision was dismissed. 

 Malik Noor Muhammad Awan for Petitioner.  

Naveed Shehryar Sheikh and Miss Humaira Bashir Ch., for Respondents Nos.1 to 5.  

Date of hearing: 21st April, 2014. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this single judgment I intend to decide Civil 

Revision No. 286 of 1993 as well as Civil Revision No. 287 of 1993 and Civil Revision No. 

1963 of 2000 as all these three matters are interconnected. 

 2. Through the civil revision in hand the petitioners have challenged the judgment and 

decree dated 10-12-1992 passed by learned Additional District Judge, Sargodha whereby 

appeal filed by the petitioners was dismissed and the judgment and decree dated 31-3-1991 

passed by learned Civil Judge, Sargodha whereby the suit filed by the plaintiffs-respondents 

was decreed. 

 3. In this case mutation of inheritance of Mst. Noor Bhari widow of Sher Muhammad, 

bearing No. 256 attested on 7-5-1976, has been challenged by Razia Khatoon and Safia 

Khatoon. According to the claim of the plaintiffs their mother Mst. Allah Jewai, who was 

daughter of Noor Bhari, was excluded from inheritance. The inheritance mutation of Ameer 

Muhammad son of Noor Bhari, attested on 7-3-1978, was also challenged. 

 4. In Civil Revision No. 287 of 1996 petitioners have challenged the judgment and decree 

dated 10-12-1992 passed by learned Additional District Judge, Sargodha whereby appeal 

filed by the petitioners was dismissed and the judgment and decree dated 31-3-1991 passed 

by learned Civil Judge, Sargodha whereby the suit filed by the plaintiffs-respondents was 

decreed. In this case the plaintiffs Atta Muhammad son of Sher Muhammad as well as Mst. 

Razia Khatoon and Mst. Safia Khatoon daughters of Mst. Allah Jewai daughter of Sher 
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Muhammad and legal heirs of Mst. Fateh Khatoon daughter of Sher Muhammad have 

challenged the inheritance mutation of Ameer Muhammad son of Sher Muhammad bearing 

No. 257 dated 7-5-1976 on the ground that at the time of death of Ameer Muhammad, his 

mother Mst. Noor Bhari was alive and therefore, she was to inherit 1/6th share from his 

legacy and in distribution of that 1/6th after the death of Mst. Noor Bhari, her legal heirs 

were entitled to inherit in accordance with law and mutation No.297 attested on 19-10-1982 

has also been challenged. 

 5. In Civil Revision No. 1963 of 2000, petitioners have challenged the judgment and decree 

dated 12-4-2000 passed by learned Additional District Judge, Khushab whereby appeal filed 

by the petitioners was dismissed and judgment and decree dated 3-2-1994 passed by learned 

Civil Judge, Khushab whereby suit filed by the respondents-plaintiffs was decreed. In this 

case Atta Muhammad, Mst. Razia Khatoon and Mst. Safia Khatoon have challenged the 

mutation of inheritance of Ameer Muhammad son of Sher Muhammad bearing No. 12526 

attested on 12-8-1975 stating that at the time of death of Ameer Muhammad, Mst. Noor 

Bhari the predecessor of the plaintiffs and real mother of the deceased was alive and 

therefore, she was to inherit 1/6th share. They have also challenged mutation of gift bearing 

No. 422 dated 13-8-1986 by defendants Nos. 1 and 3 to 7 in favour of defendant No. 2. 

 6. Brief and relevant facts for the decision of all the above mentioned three revisions are 

that at the time of attestation of inheritance mutation of Mst. Noor Bhari, the property left by 

Mst. Noor Bhari was given to her two sons Ameer Muhammad and Atta Muhammad and a 

daughter Mst. Fateh Khatoon whereas through mutation of inheritance of Ameer 

Muhammad son of Mst. Noor Bhari, Mutation No. 257 attested on 7-5-1976 was sanctioned 

in favour of his daughters and sons excluding Mst. Noor Bhari mother of said Ameer 

Muhammad. Case of the plaintiffs in all the three suits that Mst. Allah Jewai was also one of 

the daughters of Mst. Noor Bhari, she has been wrongly excluded from the inheritance and 

Mst. Safia Khatoon and Mst. Razia Khatoon are daughters of Mst. Allah Jewai, therefore, 

they are to inherit Mst. Noor Bhari and second point of issue between the parties is that 

whether Ameer Muhammad died earlier or Mst. Noor Bhari. According to the case of the 

plaintiffs Mst. Noor Bhari died on 14-7-1975 whereas Ameer Muhammad died on 8-9-1974, 

therefore, Mst. Noor Bhari was to inherit Ameer Muhammad also and then in the 

distribution of estate of Mst. Noor Bhari the share of the plaintiffs is increased after 

receiving share from her son Ameer Muhammad. 

 7. Learned counsel for the petitioners argues that the suit has been filed after the prescribed 

period of limitation. States that in the suit subject matter of the Civil Revision No. 286 of 

1993, the Attorney of the plaintiffs appeared and none of the plaintiffs opted to appear 

before the court, where death certificates of Ameer Muhammad and Mst. Noor Bhari have 

not been proved. Learned counsel argued that in Para 9 of the judgment passed by the 

learned trial court the documents which were subject matter of Civil Revision No. 287 of 

1993 were referred which were not permissible under the law. States that in accordance with 

Article 64 of the Qanun-e-Shahadat Order, 1984, plaintiffs failed to prove their case. 

Learned counsel has further argued that in accordance with death certificate of Ameer 

Muhammad (Exh.P5), death of Ameer Muhammad was recorded on 11-9-1974 and his date 

of death is mentioned as 8-9-1974 and it was recorded at Sr.No.8 of the register. Further 

argues that death certificate of Mst. Noor Bhari has been produced as Exh.P.4, which shows 

that death entry was recorded at Sr.No.4 of the register as death was reported on 21-7-1975 
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and date of death was mentioned as 14-7-1975, learned counsel attacks the validity of death 

certificates on the ground of their serial number. 

 8. Learned counsel for the petitioners-defendants has mainly relied upon the statement of 

DW-1 the Bank Manager recorded in case which is subject matter of Civil Revision No. 287 

of 1993 to show that the cheque was issued by Ameer Muhammad which is dated 10-2-1975 

and its encashment shows that he was alive in February, 1975. Prays for acceptance of all 

the three revision petitions and setting aside the judgments and decrees passed by both the 

courts below. 

 9. On the other hand, learned counsel for the respondents argues that there are concurrent 

findings of fact recorded by the two courts below and no misreading and non-reading has 

been highlighted by the learned counsel for the petitioners. States that the documentary 

evidence produced by the defendants completely connects the case pleaded by the plaintiffs 

in all the three suits and there is absolutely no doubt to the fact that Mst. Allah Jewai was 

daughter of Mst. Noor Bhari and sister of Ameer Muhammad and Atta Muhammad and 

further that Mst. Razia Khatoon and Mst. Safia Khatoon are daughters of Mst. Allah Jewai 

and further that Mst. Noor Bhari died on 14-7-1975 whereas Ameer Muhammad died on 8-

9-1974, therefore, states that judgments and decrees passed by both the courts below are in 

accordance with law. Prays for dismissal of all the civil revisions. 

 10. I have heard learned counsel for the parties and gone through the record with their able 

assistance. 

 11. The argument of learned counsel for the respondents that in a suit which is subject 

matter of Civil Revision No. 287 of 1993 Atta Muhammad appeared as PW-2 and admitted 

that Mst. Allah Jewai was his real sister and Mst. Safia Khatoon and Mst. Razia Khatoon are 

daughters of Mst. Allah Jewai, by making this statement his own share of inheritance which 

he received from his mother Mst. Noor Bhari will decrease. This statement is very important 

that a person is making a statement which decreases his share of inheritance. While going 

through the findings I have noted that the courts below have rightly interpreted the 

documentary evidence available on the file. The record of judicial proceedings has rightly 

been considered which also confirms the death of Ameer Muhammad before Mst. Allah 

Jewai. I have noticed that the witnesses of the petitioners-defendants have showed their 

ignorance at the time of cross-examination that Mst. Razia and Mst. Safia are daughters of 

Mst. Allah Jewai and they have also showed their ignorance about the fact that who was 

mother of Mst. Razia and Safia. The contention of the learned counsel for the respondents 

that when these are connected matters and both the suits were being proceeded before one 

court though separately but at the time of decision the court was quite competent to take 

judicial notice of the documents available on the file which were not though formally 

exhibited but were of copies from the judicial record. I have gone through the statement got 

recorded by the Manager of the Bank which has been shattered in the cross-examination. 

This statement is absolutely not helpful to show that Ameer Muhammad was alive at the 

time of encashment of the cheque, as it does not show that the maker of the cheque was alive 

at that time and admittedly the Bank Manager does not know that who appeared at the time 

of encashment of the cheque, therefore, this statement has no value in favour of the 

defendants-petitioners. 

 12. In the matters of "Pardah Nasheen Ladies" as well as of inheritance, the court is ever 

liberal in exercise of discretion as well as jurisdiction in favour of the plaintiff "Pardah 

Nasheen ladies" in matter of inheritance. In this case defendants were required to prove the 
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clear cut ouster of the plaintiffs from the property in dispute. As at the time of death of 

propositus all his legal heirs become the joint owners in the property left by the propositus. 

In this case also at the time of death of Noor Bhari as well as Ameer Muhammad all their 

legal heirs became the joint owner of the suit property. The defendants were required to 

prove their complete ouster from the suit property, they have not proved the same, therefore, 

suit was rightly entertained and decided to have been filed within the prescribed period of 

limitation. 

 13. As there are concurrence findings of fact recorded by the two courts below, which are 

based upon the evidence available on the file which has been duly considered and discussed 

by both the courts below which led to the courts to the conclusion that Mst. Noor Bhari was 

having a daughter who was deprived from the inheritance of Mst. Noor Bhari at the time of 

attestation of mutation of inheritance and Mst. Safia Khatoon and Mst. Razia Khatoon are 

daughters of Mst. Allah Jewai and further that Mst. Noor Bhari died after the death of 

Ameer Muhammad therefore, she was entitled to inherit Ameer Muhammad and her legal 

heirs were to inherit in accordance with law at the time of death of Mst. Noor Bhari. 

 14. In view of the above, no case for interference by this Court while exercising jurisdiction 

under section 115 of the C.P.C. has been made out. Resultantly, all the above stated three 

revision petitions stand dismissed with costs throughout. 

 ARK/M-204/L        Revision dismissed. 

 

2015 Y L R 1903 

[Lahore] 

Before Amin-ud-Din Khan, J 

RIAZ HUSSAIN and others---Petitioners 

versus 

Mst. AISHA BIBI and others---Respondents 
  

Civil Revision No.319 of 1991, decided on 31st March, 2015. 

 (a) Limitation---  
----Question of limitation could not be considered a technicality. 

 Muhammad Islam v. Inspector General of Police, Islamabad and others 2011 SCMR 8 and 

Farman Ali v. Muhammad Ishaq and others PLD 2013 SC 392 rel. 

 (b) Limitation--- 
----Inheritance---Suit for declaration and partition after prescribed period of limitation---

Validity---Even in the matter of inheritance, suit must be filed within prescribed period of 

limitation---Only on the basis that matter related to inheritance, limitation be ignored was 

not a valid stance or ground. 

 Nemo for Petitioners. 

Malik Fayyaz-ul-Haq Arain for Respondents Nos. 12-A to 12-F.  

Sahibzada Muhammad Saleem, for Respondents Nos. 23 to 30. 

  

ORDER 
 AMIN-UD-DIN KHAN, J.---This revision petition pertains to the year 1991. After the 

death of previous counsel for petitioners another counsel appeared and filed power of the 

attorney. Today no one appeared on behalf of the petitioners, hence, under the policy of this 

Court no adjournment can be granted as this case is very old one. Further when it is revision 
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petition, this Court can also decide the same after perusal of record and hearing the available 

parties. 

  

2. Through this revision petition, the petitioners have challenged the judgment and decree 

dated 25-3-1991, passed by the learned District Judge, Multan, whereby the appeal filed by 

them as well as the cross objections filed by the other side were dismissed, and the judgment 

and decree dated 10-10-1987 passed by the learned trial Court, whereby the suit for 

declaration and partition filed by the petitioner-plaintiff was dismissed. 

  

3. Learned counsel for the respondents argued that the suit was filed by the 

petitioner/plaintiff Riaz Hussain in the year 1972 claiming declaration on the ground that the 

property of Atta Muhammad Khan, paternal uncle of plaintiff, was devolved upon his 

widow Mst. Aisha Bibi as limited owner, as Atta Muhammad Khan died before the 

promulgation of West Punjab Muslim Personal Law (Shariat) Application Act, 1948. As in 

the year 1962 after promulgation of West Punjab Muslim Personal Law (Shariat) 

Application Act No. V of 1962 her limited interest was terminated and the property reverted 

to the last male owner i.e. Atta Muhammad Khan, therefore, a right in the said property has 

been claimed by the plaintiff as legal heir of last male owner. With regard to limitation issue 

No.5-A was framed. Learned counsel states that as there are concurrent findings of fact 

recorded by two courts below, therefore, ordinarily revisional Court is not expected to call 

for interference in the concurrent findings of two Courts below. States that the suit property 

was transferred by Mst. Aisha Bibi in favour of Saleem Khan in the year 1959 and this fact 

is proved as well as admitted by the petitioners. 

  

4. I have heard the learned counsel for the respondents and gone through the record as well 

as concurrent findings recorded by two Courts below. 

  

5. There is no denial that the suit was filed on 13-11-1972 after the prescribed period of 

limitation. Learned both the courts below have discussed the evidence as well as the 

admitted position that suit has been filed after the prescribed period of limitation. When the 

transaction of transfer of property by defendant No.1 took place on 24-6-1959 and filing of 

suit in the year 1972 was clearly barred by time and further that both the courts below have 

concurrently found that the suit has been filed after the prescribed period of limitation, 

therefore, not proceedable. It is now settled that question of limitation cannot be considered 

a technicality. Reliance can be placed upon "2011 SCMR 8 (Muhammad Islam v. Inspector 

General of Police, Islamabad and others) and PLD 2013 Supreme Court 392 (Farman Ali v. 

Muhammad Ishaq and others)". Even in the matter of inheritance a suit must be filed within 

the prescribed period of limitation and only on the basis that matter relates to the inheritance 

the limitation be ignored is not a valid stance or ground. 

  

6. In this view of the matter, I see no illegality or infirmity in the concurrent findings 

recorded through the judgments passed by the learned two courts below and as such I am 

unable to disagree with the concurrent findings recorded by two courts below. Resultantly, 

this revision petition being not maintainable stands dismissed. 

 RR/R-22/L         Petition dismissed. 
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2015 Y L R 1964 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL SATTAR through General Attorney---Appellant 

versus 

ZOHRA BIBI and others---Respondents 
 

R.S.A. No.51 of 2010, decided on 4th February, 2014. 

 (a) Specific Relief Act (I of 1877)--- 
----S. 12---Limitation Act (IX of 1908), Art.113---Suit for specific performance of 

agreement to sell---Limitation---Trial Court decreed the suit---First appellate court accepted 

appeal---Validity---Original owner/vendor died one year after agreement to sell---Plaintiff 

filed suit seven years after the death of the original owner---Suit was barred by limitation---

Limitation for filing a suit for specific performance was three years which started from 

accrual of cause of action where date for performance was mentioned in the absence 

whereof limitation started from the date of refusal of the party against whom suit for specific 

performance had been filed---Plaintiff was bound to file the suit within three years from the 

death of original owner---Photocopy of receipt of payment filed by plaintiff was a forged 

document---Plaintiff's case was that the original document was lost but plaintiff applied for 

producing the original document after his right to produce evidence was closed---Plaintiff 

was star witness but he did not appear before the court, instead, produced his attorney on his 

behalf which showed that plaintiff was not ready to appear before the court and face the 

cross examination---Plaintiff could not explain as to wherefrom he had found the dilapidated 

original document which could not be believed without shadow of doubt---Admittedly, 

plaintiff was not in possession of the suit property---Specific performance was a 

discretionary relief which could not be granted in doubtful circumstances with regard to the 

existence of agreement to sell---Where agreement and payment were not proved, conceding 

statement of any of legal heirs of original owner in favour of plaintiff would make no 

difference---Court could not grant even a partial decree---Plaintiff had failed to make out a 

case for inter-ference, appeal was dismissed. 

 Sinaullah and others v. Muhammad Rafiq and others 2005 SCMR 1408 and Muhammad 

Sharif and others v. Nabi Bakhsh and others 2012 SCMR 900 rel. 

 (b) Limitation Act (IX of 1908)---  
----Art. 113---Specific Relief Act (I of 1877), S.12---Limitation for suit for specific 

performance--- Limitation---Limitation for filing a suit for specific performance was three 

years which started from accrual of cause of action where date for performance was 

mentioned in absence whereof limitation started from the date of refusal of the party against 

whom suit for specific performance had been filed. 

 Taki Ahmad Khan for Appellant.  

Kh. Saeed-uz-Zafar for Respondents Nos. 1 and 2.  

Date of hearing: 4th February, 2014. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this appeal, appellant-plaintiff has challenged the 

judgment and decree dated 12-11-2009 passed by learned Addl: District Judge, Lahore, 

whereby the appeal filed by the respondents was accepted, by way of which, judgment and 
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decree dated 22-11-1992 passed by learned Civil Judge, Lahore, decreeing the suit for 

specific performance filed by the plaintiff-appellant, were set aside. 

  

2. The brief facts necessary for determination of this appeal are that the plaintiff-appellant 

(Abdul Sattar) on 29-3-1983 filed a suit for specific performance on the basis of an 

agreement to sell dated 9-8-1975 by Fazal Din with regard to the suit property fully 

mentioned in the plaint for a consideration of Rs.5,00,000 (five lacs). Fazal Din died on 21-

10-1976, survived by Abdul Hameed his son, Zohra Bibi and Hameeda Bibi his daughters. 

His son Abdul Hameed was also murdered on 25-6-1981. One Muhammad Nawaz also filed 

a suit for specific performance about the same suit property. The suit for administration of 

property of deceased was also filed by some of the legal heirs of Fazal Din. All the three 

suits were consolidated and the proceedings were ordered to be conducted in the suit for 

specific performance filed by the present appellant Abdul Sattar. Learned trial court after 

recording the evidence of parties on consolidated issues vide judgment and decrees dated 

22-11-1992 decreed the suit of present appellant and dismissed two other suits. An appeal 

was preferred by some of the legal heirs of original owner Fazal Din, which was accepted by 

the learned Addl. District Judge, Lahore on 12-11-2009. Hence, this second appeal by the 

plaintiff of suit for specific performance. Two other suits are not relevant for determination 

of this appeal, as either have not challenged the orders passed in those two suits, or the 

proceedings of that two suits are no more pending before any court according to the learned 

counsel for the parties. 

  

3. Learned counsel for the appellant-plaintiff (Abdul Sattar) argues that the plaintiff has 

fully proved his case and the learned trial court was having the opportunity to see the 

witnesses and their conduct, therefore, has rightly decreed the suit and learned first appellate 

court has not only misinterpreted the evidence but also has ignored the law and has not 

given any justifiable reasons for setting aside the well reasoned findings of learned trial 

court; that as the original document was lost, therefore, a permission was sought from the 

learned trial court to produce secondary evidence and when the original documents were 

found by the appellant after the lost as in the newspaper it was published, therefore, the 

same were produced before the trial court; that the minor discrepancies in the statements of 

witnesses were natural which were recorded after such a long time, therefore, the same 

should have been ignored by the learned first appellate court. Learned counsel further argues 

that legal heirs of Abdul Hameed have accepted his claim and that Abdul Hameed was 

owner to the extent of 1/2 share in the suit property, therefore, to that extent the suit should 

have been decreed by the learned first appellate court if the full suit was not proved in the 

opinion of learned first appellate court. 

  

4. On the other hand, learned counsel for respondents Nos.1 and 2 has referred the order 

dated 9-9-1987 whereby the learned trial court while dealing with the application for 

permission to produce secondary evidence with regard to the disputed agreement to sell and 

the receipts ordered (sic) that the plaintiff to prove the existence of documents as the same 

have been denied by the other side with the allegation that the same are forged and fictitious 

documents, plaintiff also to prove the execution and genuineness of these documents and 

then their lost and after that he can be permitted to produce secondary evidence. Then 

learned counsel for the respondents has referred the order dated 6-10-1987 whereby the right 
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to produce evidence of plaintiff with regard to loss of documents was closed. Argues that 

when his right to produce the evidence with regard to loss of documents was closed, 

therefore, the plaintiff- appellant was forced to bring on record the original forged 

documents and thereafter he produced his evidence as well as said documents. Argues that 

the plaintiff never appeared before the court and his attorney Aashiq Hussain (P.W.3) does 

not claim to be present at the time of receipts or the alleged agreement of sale; that no 

ground for setting aside the judgment and decree passed by learned first appellate court on 

the touchstone of Section 100 of the C.P.C. has been made out, therefore, there is no 

substance in the appeal in the above circumstances and thus the appeal be dismissed with 

costs. 

  

5. I have heard the learned counsel for the parties at full length and also gone through the 

voluminous record minutely with their able assistance. 

  

6. The alleged agreement is dated 9-8-1975 by Fazal Din, the original owner, in favour of 

plaintiff-appellant Abdul Sattar. Admittedly said Fazal Din died on 21-10-1976. When his 

date of death is not denied by the plaintiff-appellant, at least from the date of his death the 

limitation starts if there is no date mentioned in the agreement for performance but the suit 

was filed on 29-3-1983. For filing a suit for specific performance under Article 113 of the 

Limitation Act, 1908, limitation of three years starts from the accrual of cause of action 

when the date for performance is mentioned or if not mentioned from the date of refusal of 

party against whom the suit for specific performance has been filed. In this case admittedly 

the original owner (alleged vendor) died on 21-10-1976 and even one of his legal heirs, 

Abdul Hameed, was murdered on 25-6-1981, despite that filing of suit on 29-3-1983 was not 

within the prescribed period of limitation, therefore, the same was barred by limitation. I 

have noticed that the pleading of acknowledgement of agreement on 19-5-1980 which has 

been pleaded in Para 7 of the plaint was never confronted by the plaintiff-appellant to one of 

the defendants namely Zohra Bibi when she appeared as DW-4. In this way, the pleading of 

acknowledgement for bringing the suit within the prescribed period of limitation has neither 

been proved through evidence by the plaintiff nor the same has been confronted to one of 

the defendants when she appeared as a witness, therefore, the plaintiff was bound to file the 

suit for specific performance on the basis of agreement within three years after the death of 

original owner and filing of suit long after the prescribed period was not maintainable and 

barred by limitation. 

  

7. So far as the agreement to sell is concerned, it is denied by the legal heirs of original 

owner. At the time of filing of suit the plaintiff appended photocopies of the documents i.e. 

agreement and the receipts which are available at Pages Nos.493 to 505 of the trial court 

record. These documents are attested to be true by the Advocate who filed the suit. These 

attestations are of dated 28-3-1983, whereas at the time of filing the suit learned trial court 

has stamped these documents as "Filed" on 29-3-1983. Photocopy of Exh.P-1 is available at 

page No.503 of the trial court record, Exh.P-1 has been produced in evidence on 15-2-1992, 

it shows the name of witnesses on this document as Ch. Fateh Muhammad and Niemat Ali 

P.W.4, whereas on photocopy of this document which is attested by the counsel and filed in 

the court on 29-3-1983 at the time of filing of suit which is at page No.503 of the file, the 

name of Niemat Ali is not mentioned in the photocopy, which clearly shows that this Exh.P-



 

 

(908) 

 

1 is a forged document. Even the revenue receipts affixed on Exh.P-1 are different as is 

visible from the photocopy of this Exh.P-1. The fact that at the time of filing of suit 

photocopies of the documents were annexed with the plaint, after that it was the case of 

plaintiff that the original have been lost and when his right to produce the evidence with 

regard to the loss of these documents was closed, then the plaintiff filed an application to 

state that the same have been found by him and now he wants to produce the original 

documents in the court. The plaintiff was the star witness in his own case when he was the 

purchaser of suit property and one of the parties to the agreement, he opted not to appear 

before the court and produced his attorney to appear on his behalf in his favour. The power 

of attorney Exh.P-5 has also been produced from which it can be gathered that even the 

plaintiff himself is not ready to appear before the court and state his case on oath and face 

the cross-examination. 

  

8. Furthermore, there is no explanation in the application that wherefrom the plaintiff has 

received the original documents which are in dilapidated condition. The upper part of the 

stamp paper of Exh.P-6 is torn. During the state-ment of Faizi Pirzada the alleged writer of 

stamp paper and writer of Exh.P-6 neither stamp register nor license or register of petition 

writing was with him, therefore, his statement is of no value, it cannot be believed without 

any shadow of doubt. In this way, a presumption can be drawn against the plaintiff in 

accordance with Article 129(e) of the Qanun-e-Shahadat Order, 1984. Neither identity card 

of any of the party nor witness was mentioned on this document. The thumb impressions are 

also not identifiable. Admittedly the plaintiff-appellant is not in possession of any part of the 

suit property. In these circumstances when the specific performance is a discretionary relief 

and the court come to the conclusion that the plaintiff failed to prove his agreement to sell 

and receipt without any shadow of doubt, the court cannot proceed towards the grant of a 

decree for specific performance to exercise its discretion, when there are the circumstances 

as discussed above, which create not only the doubt in the mind of court with regard to 

existence of agreement to sell and receipts of payment of money under the agreement to sell, 

at least one document of which is proved forged document (Exh.P-1) which is the first 

receipt of payment of Rs.2,00,000 (two lacs) allegedly paid on the day of agreement, 

therefore, no discretion can be used in favour of the appellant-plaintiff. 

  

9. When this Court came to the conclusion that the agreement and the payment have not 

been proved, the conceding statement of any of the legal heirs of original owner in favour of 

plaintiff makes no difference. If they admit the plaintiff for entitled to the property they can 

transfer their share in his favour, the court cannot grant even a partial decree. Light can be 

taken from the judgments of august Supreme Court of Pakistan reported as "2005 SCMR 

1408 (Sinaullah and others v. Muhammad Rafique and others)". I would like to quote part of 

Para 15 of the judgment as under:-- 

  

"In granting discretionary relief, Court has to act equitably in such a manner that no 

prejudice, loss or injury is caused to any other person. Partial performance of the agreement 

dated 26-9-1975, even if legally possible would be refused on the ground that the same 

would occasion prejudice, damage, loss and would be disadvantageous to respondents Nos.5 

to 10 the female co-sharers." 
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and "2012 SCMR 900 (Muhammad Sharif and others v. Nabi Bakhsh and others)". Part of 

Para 6 of the judgment is as under:-- 

  

It is acknowledged by both sides that the remedy by way of specific performance is an 

equitable relief. It cannot be claimed as of right. 

  

Under section 22 of the Specific Relief Act, this remedy is discretionary and "the Court is 

not bound to grant such relief merely because it is lawful to do so." 

  

10. In the light of what has been discussed above, the appellant-plaintiff failed to make out a 

case for interference by this Court while exercising jurisdiction under section 100 of the 

C.P.C. in the impugned judgment and decree passed by the learned first appellate Court, 

whereby the suit of the plaintiff-appellant for specific performance has been dismissed. 

Resultantly, this appeal having no force stands dismissed with costs throughout. 

 ARK/A-41/L         Appeal dismissed. 

 

2015 Y L R 2259 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL WAHAB and others---Petitioners 

versus 

PROVINCE OF PUNJAB through District Collector, Layyah and 2 others---

Respondents 
 

Civil Revision No.1046 of 2011, heard on 1st April, 2015. 

 (a) Specific Relief Act (I of 1877)---  
----S. 42---Suit for declaration---Scope---When a declaration was sought, it was duty of 

plaintiffs to prove their pre-existing right---When judgment and decree did not show that 

court had seen ownership of plaintiffs before granting decree, such decree declaring 

plaintiffs as owners only on the basis of statement made by attorney of defendants 

conceding the suit, passing of decree declaring the plaintiffs as owners on the basis of any 

alleged oral sale was not competent---Declaratory decree declared a pre-existing right and 

could not create or confer a new right in favour of plaintiffs. 

 (b) Transfer of Property Act (IV of 1882)---  
----S.54---Person could not transfer a better title than he himself had. 

 Ch. Abdul Sattar Goraya for Petitioners.  

Mirza Saleem Baig, Addl: Advocate General Punjab for Respondents Nos. 1 and 2.  

Ch. Muhammad Hussain Jahania and Ch. Muhammad Riaz Jahania for Respondent No.3.  

Syed Muhammad Najam-ul-Saqib for Respondent (in C.M. No.178 of 2012).  

Date of hearing: 1st April, 2015. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners have challenged 

the judgment and decree dated 30-9-2011 passed by the learned Addl: District Judge, 

Layyah, whereby the appeal filed by the respondents/defendants was accepted, by way of 
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which, the judgment and decree dated 14-7-2011 passed by the learned Senior Civil Judge, 

Layyah decreeing the suit of the petitioner/plaintiff were set aside. 

  

2. The brief facts of the case are that the petitioners/plaintiffs filed a suit for declaration that 

they be declared owner in possession of suit property mentioned in the head note of plaint. 

They have challenged Notification No. 5125/C, award dated 9-9-1955 and Mutation No.189 

attested on 3-1-1985. The written statement was filed and suit was contested. The parties 

were directed to produce their respective evidence. Both the parties produced oral as well as 

documentary evidence in support of their versions. After the completion of trial vide 

judgment and decree dated 14-7-2011 suit was decreed by the learned trial Court. An appeal 

was preferred by the respondents/defendants, which was accepted vide judgment and decree 

dated 30-9-2011 and the judgment and decree passed by the learned trial Court decreeing the 

suit of the petitioners/plaintiffs, were set aside. 

  

3. Learned counsel for the petitioners/ plaintiffs argues that through well reasoned judgment 

the learned trial Court has decreed the suit of petitioners/ plaintiffs but the learned first 

appellate Court has reversed the well reasoned findings recorded by the trial Court without 

any justifiable reasons; that the view taken by the learned first appellate Court on question of 

law is not sustainable and further that through wrong interpretation of evidence the findings 

of trial Court have been reversed, therefore, the findings recorded by the learned lower 

appellate Court are not sustainable. Lastly argues that the appeal was filed incompetently, 

therefore, was not competent. Prays for acceptance of this civil revision and setting aside the 

judgment and decree passed by the learned lower appellate Court and restoration of 

judgment and decree of the trial Court. 

  

4. On the other hand, learned counsel representing respondent No.3 argues that the objection 

raised today with regard to incompetent filing of appeal was never raised before the 

appellate Court and even has not been raised when instant civil revision was filed, therefore, 

this objection has no force and not sustainable under the law. States that even the 

predecessor of petitioners-plaintiffs on the same cause of action filed a suit on 11-2-1989, 

which was dismissed on 1-1-1992 and the suit subject matter of this civil revision cannot 

proceed. Prays for dismissal of this civil revision. 

  

5. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely with their able assistance. 

  

6. The base of claim of petitioners/ plaintiffs is a decree of declaration claimed by the 

plaintiffs in their favour about the property measuring 247-kanals 09-marlas against Abdul 

Rasheed and Abdul Razzaq dated 17-9-1970. The further claim has been built up on the 

basis of a letter issued by the respondents-defendants' department bearing No.DGH/ADI-

25/477-79 dated 21-7-1981, whereby the exchange of land has been claimed. The 

notification No.5125/C, award dated 9-9-1955 as well as mutation No. 189 attested on 3-1-

1985 about the suit land measuring 247-kanals 09-marlas situated in Khata No.114 Mouza 

Sumra Thall Jandi Patti Janobi (Chah Tindan Wala) Tehsil Layyah according to Jamabandi 

for the year 1943-44, have been challenged that the notification and mutation have no 

adverse effect against the rights of petitioners/plaintiffs. 
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 7. The important matter for consideration and decision of the lis are the legal value of 

decree dated 17-9-1990; the possession of letter allegedly issued by defendant No.3 dated 

21-7-1981 that whether the plaintiffs can challenge the notification of acquisition and award 

dated 9-9-1955; and the mutation No.189 attested on 3-1-1985. 

  

8. I take up the above mentioned points one by one and the legal objections raised by the 

respondents with regard to previous filing of suit. 

  

A copy of order/judgment in a suit titled "Abdul Wahab v. Abdul Raheed etc." has been 

produced as Exh.P-7 and decree sheet as Exh.P-8, which shows that a declaratory suit was 

filed on 18-9-1970 on the basis of an oral sale in favour of Abdul Wahab and Mst. Bahar 

Khanum, against Abdul Rasheed and Abdul Razzaq sons of Niaz Muhammad Khan, 

claiming ownership of 1/3rd of the property of Khata No.114 Mouza Sumra Thall Jandi 

Tehsil Layyah, which comes to 247-kanals 09-marlas. The said defendants were represented 

through Attorney Ch. Ghulam Sarwar son of Ch. Ghulam Rasool. The attorney of said 

defendants accepted the claim of plaintiffs of suit and suit was decreed on the basis of 

compromise. The decree sheet follows the judgment. The reliance of learned counsel for 

respondent No.3 upon "2003 SCMR 767 (Malik Yar Muhammad and others v. Muhammad 

Farooq Ahmed Khan and others)" that if a suit is filed and attorney of defendants admits the 

claim of plaintiff, it is a strong stance to hold that fraud has been committed. I bow before 

the judgment passed by the august Supreme Court of Pakistan, that is directly applicable 

when an application under section 12(2) of the C.P.C. is filed but in this case the principles 

of law laid down by the august Supreme Court are fully applicable. Further I am of the 

considered view that a declaratory decree declares a pre-existing right and cannot create or 

confer a new in favour of plaintiff. When a declaration is sought, it is the duty of plaintiffs to 

prove their pre-existing right. Only on the basis of statement, of allegedly made by the 

attorney of defendants conceding the suit, passing of a decree declaring the plaintiffs as 

owner on the basis of any alleged oral sale was not competent when admittedly the attorney 

was husband of plaintiff No.2 i.e. Mst. Bahar Khanum, when the judgment and decree do 

not show that the Court has seen the ownership of defendants before granting the decree. It 

is well settled that a person cannot transfer a better title than he himself have. Although that 

decree is not directly under challenge in this suit but as the base of claim of plaintiffs is upon 

that decree and certified copies of the order/judgment and decree sheet have been produced 

as Ex.P-7 and Ex.P-8, therefore, there was no option with the Court but to see the decree and 

its legal value and the right created in favour of decree holders under the decree. In my view 

that decree does not create or confer a right to the plaintiffs of that suit, therefore, the claim 

of petitioners/plaintiffs was not sustainable. 

  

The letter dated 21-7-1981 claimed by the plaintiffs for exchange of land was subsequently 

cancelled by the department in the year 1984 vide letter No.DG-HMS-ADT-IH-25/1630 

dated 30-4-1984, which has been produced as Ex.D-27, therefore, this base of claim of 

plaintiffs also goes. In these circumstances, when very base of claim of plaintiffs is not 

available with them, the plaintiffs were having no right to challenge the attestation of 

mutation No.189 attested on 3-1-1985. 
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Further the notification of acquisition and award dated 9-9-1955 cannot be challenged by the 

plaintiffs whose claim of acquisition of right in the suit property is long after the acquisition 

of that land for Thal Development Authority. When the plaintiffs have challenged the 

notification of acquisition at least it is admitted that the land was acquired in the year 1955, 

therefore, in the light of judgment of august Supreme Court reported as "1986 SCMR 863 

(Sayyed Muhammad Ali Shah v. Additional Settlement Commissioner/Colonization Officer, 

Thal Project, District Sahiwal)" when the Federal Government has acquired the property for 

Thall Development Authority, the subsequent withdrawal of such sanction of acquisition by 

the Chief Settlement Commissioner has no value. In the light of judgment referred supra the 

petitioners/ plaintiffs have absolutely no right to challenge the acquisition which was even 

more than one and a half decade before the claim of creation of right of plaintiffs in the 

property already acquired for Thal Development Authority. 

  

9. There is a further limb of the fact in this case. The case of respondents' department is that 

the petitioners/plaintiffs were given alternate land in Chak No.128-A/TDA Tehsil Layyah 

vide Ex.D-26 and again claiming the land in Khata No.114 Mouza Sumra Thall Jandi Tehsil 

Layyah is mala fide and they want to procure double alternate allotment. This contention of 

learned counsel for the respondents is confirmed by Ex.D-26, which is Mutation No.51 

whereupon this endorsement has been made and through this mutation Mst. Bahar Khanum 

and Abdul Wahab transferred the land measuring 31-kanals 09-marlas in favour of Ahmad 

Khan son of Lal Khan. This evidence is sufficient to hold that even after receiving alternate 

land of the original land got through decree of Civil Court dated 17-9-1970, the claim in this 

suit was for receiving of double alternate land, which is not permissible. The findings of 

learned lower appellate Court whereby the suit filed by the petitioners/plaintiffs has been 

dismissed, are in accordance with law and no exception can be warranted thereto. 

  

10. In the light of what has been discussed above, I see no force in this civil revision. It is 

hereby dismissed. 

  

C.M. No.178-C-2012. 

  

11. This application has been filed by Muhammad Imran Manzoor, Ahmad Adnan Manzoor 

sons of Dr. Manzoor Ahmad, Mst. Fauzia Nudrat, Alia Nighat and Nabila Asmat daughters 

of Manzoor Ahmad Malik, under Order I Rule 10 of the C.P.C. for impleading as 

respondents in the civil revision. As the civil revision has been dismissed, therefore, no need 

to further dilate upon this application and as such the same stands disposed of. 

 RR/A-57/L         Petition dismissed. 
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2015 Y L R 2290 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD ANWAR and others---Petitioners 

versus 

MEHDI KHAN and others---Respondents 
 

Civil Revision No.3742 of 2010, heard on 26th February, 2014. 

 (a) Specific Relief Act (I of 1877)---  
----S. 42---Civil Procedure Code (V of 1908), S.115---Suit for declaration---Revision--- 

Maintainability--- Defendants contended that the suit was time barred---Validity---Earlier 

revision filed by judgment debtors other than present petitioners/defendants had been 

dismissed by the High Court---Defendants/present petitioners challenged the dismissal order 

in said earlier revision before Supreme Court---Civil petition for leave to appeal being 

pending in Supreme Court, present revision was not maintainable---Concurrent findings did 

not suffer from any defect---Legal heirs of propositus automatically became co-owners in 

the property left---Defendants could take plea of limitation if they could show complete 

ouster of plaintiffs from the suit property---Relationship of plaintiff to propositus had not 

been denied---Defendant's denial of plaintiff's right to inheritance was evasive which denial 

was presumed to be an admission under the law---Revision was dismissed in circumstances. 

 Moulvi Muhammad Azeem v. Alhaj Mehmood Khan Bangish and another 2010 SCMR 817 

and Mst. Suban v. Allah Ditta and others 2007 SCMR 635 rel. 

 (b) Civil Procedure Code (V of 1908)---  
----O. VIII, R.4---Pleadings---Evasive denial---Validity/effect---Evasive denial was 

presumed to be an admission under the law. 

 Taki Ahmad Khan for Petitioners.  

Ch. Muhammad Aslam and Adeel Riaz for Respondent Nos. 1 to 4.  

Date of hearing: 26th February, 2014. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners who are defendants in 

a suit for declaration have challenged the judgment and decree dated 6-2-2009 passed by 

learned trial court whereby suit filed by the plaintiffs- respondents was decreed and 

judgment and decree dated 1-10-2010 passed by learned first appellate court whereby 

appeals filed by the petitioners-defendants were dismissed. 

  

2. Brief facts of the case are that plaintiffs-respondents Nos. 1 to 4 filed a suit for declaration 

wherein they challenged the mutation of inheritance No. 957, attested on 10-11-1965, of 

their maternal grandfather whereby whole of the property left by deceased Mian Khan was 

transferred in the name of Muhammad Ali his son, the predecessor of the petitioners, 

showing him the sole legal heir excluding Mst. Maryam Bibi, who was daughter of Mian 

Khan and was the pre-deceased to Mian Khan who died in January, 1965 whereas Mst. 

Maryam Bibi daughter of deceased died in the year 1958. Written statement was filed, suit 

was contested. There is evasive denial in Para 2 of the written statement whereas in the said 

Para of the plaint right of inheritance has been narrated. Learned trial court framed the issues 

and invited the parties to produce their respective evidence. Both the parties produced their 
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oral as well as documentary evidence. After completion of the trial learned trial court vide 

judgment and decree dated 6-2-2009 decreed the suit. Petitioners-defendants being 

aggrieved filed appeal which was dismissed by the learned Additional District Judge vide 

judgment and decrees dated 1-10-2010. Hence, this civil revision. 

  

3. Learned counsel for the respondents has referred C.M.No.3 of 2012 filed by the 

petitioners with the prayer that the Civil Revision in hand be adjourned sine-die on the 

ground that some of the judgment-debtors other than the present petitioners filed Civil 

Revision No. 3568 of 2010, which was dismissed in limine by this Court and against which 

CPLA No. 2175 of 2010 has been filed by the present petitioners which is still pending 

before the august Supreme Court of Pakistan. At this stage learned counsel for the revision 

petitioners prays for sine-die adjournment of the case, which has been vehemently opposed 

by learned counsel for the respondents, therefore, learned counsel stated that he is ready to 

argue the case. 

  

4. Learned counsel for the petitioners argues that when the respondents-plaintiffs slept over 

their right for a considerable time, the suit was time barred, therefore, both the courts below 

have not attended to this point and further that the property has been further alienated in 

favour of various persons, therefore, suit was liable to be dismissed. Learned counsel argues 

that principle of laches is also in the way of the plaintiffs-respondents as the suit was barred 

by time and they are estopped to file the suit. 

  

5. Learned counsel for the respondents has referred the C.M and prays that civil revision be 

dismissed on this score that the Civil Revision No. 3568 of 2010 already filed by some of 

the judgment debtors has been dismissed in limine by this Court, therefore, this Court again 

cannot scrutinize the judgments and decrees passed by the learned courts below when the 

same have been confirmed in the order passed by this Court. Further while relying upon 

"Moulvi Muhammad Azeem v. Alhaj Mehmood Khan Bangish and another" (2010 SCMR 

817) argues that the petitioners failed to show any defect in the concurrent findings recorded 

by the two courts below, therefore, revision is not competent. Further that in the matter of 

inheritance the legal heirs automatically become co-owners in the suit property at the time of 

death of propositus, therefore, the filing of the suit cannot be said to have been filed after the 

prescribed period of limitation. Relies on "Mst. Suban v. Allah Ditta and others" (2007 

SCMR 635). 

  

6. I have heard learned counsel for the parties and gone through the record as well as 

judgments referred by learned counsel for the parties. 

  

7. When this Court has dismissed the civil revision filed by some of the judgment debtors 

though they were not the present petitioners but the petitioner of earlier revision have been 

arrayed as respondents in the present petition and the present petitioners have challenged the 

order of dismissal of that revision petition before the august Supreme Court of Pakistan in 

CPLA No. 2175 of 2010 which is allegedly sub-judice before the august Supreme Court of 

Pakistan, in my view this revision petition in the peculiar circumstances of the case is not 

maintainable. Even otherwise there are concurrent findings of fact recorded by the two 

courts below against the petitioners and further that in the light of case-law relied by learned 
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counsel for the respondents, learned counsel for the petitioners has not been able to show 

any defect committed by the courts below, therefore, learned counsel has rightly relied on 

the case law reported as "Moulvi Muhammad Azeem v. Alhaj Mehmood Khan Bangish and 

another" (2010 SCMR 817) which is applicable to the facts of this case and further that the 

legal heirs of propositus become automatically co-owners in the property left by the 

propositus and for using the limitation as a defence against them it is incumbent upon the 

defendants to show complete ouster of the plaintiffs from the suit property. No such ouster 

has been shown, relationship has not been denied. There is evasive denial of para 2 of the 

plaint and the evasive denial under the law is presumed to be an admission. Limitation in 

this suit cannot be used as a bar against the respondents-plaintiffs. Light can be taken from 

"Mst. Suban v. Allah Ditta and others" (2007 SCMR 635). In this view of the matter, no 

case for interference by this Court has been made out, therefore, this revision petition stands 

dismissed. 

 ARK/M-84/L        Petition dismissed.  

  

2015 Y L R 2539 

[Lahore] 

Before Amin-ud-Din Khan, J 

BASHIR AHMED---Petitioner 

Versus 

NAAZAR ALI and others---Respondents 
  

Civil Revision No.890 of 2004, heard on 10th June, 2014. 

 

 (a) Punjab Pre-emption Act (IX of 1991)--- 
----S. 13---Talbs, performance of---One suit for pre-emption for different sale transactions---

Performance of Talbs--- Requirement---One suit with regard to two independent sale 

transactions had been filed which was not competent---Material contradictions between the 

statements of plaintiff and his witnesses were on record---Where there were two 

independent sale transactions, plaintiff was required to announce his intention to exercise his 

right of pre-emption against each sale transaction independently and he had to perform and 

prove Talb-i-Muwathibat and Talb-i-Ishhad independently for each sale transaction and file 

separate suit against each independent sale transaction---Alleged Talb-i-Muwathibat and 

Talb-i -Ishhad were joint with regard to two independent sale transactions-Plaintiff lost right 

of pre-emption---Concurrent findings recorded by the courts below could not be interfered 

unless same had been recorded on the basis of misreading and non-reading of evidence or 

some procedural defect had been highlighted---Revision was dismissed in circumstances. 

 

 (b) Civil Procedure Code (V of 1908)---  
----S. 115---Revisional jurisdiction of High Court---Scope---Concurrent findings recorded 

by the courts below could not be interfered unless same had been recorded on the basis of 

misreading and non-reading of evidence or some procedural defect had been highlighted. 

 

 Abdul Harmed for Petitioner.  

Taki Ahmad Khan for Respondents.  

Date of hearing: 10th June, 2014. 



 

 

(916) 

 

 JUDGMENT 
 AMIN-UD-DIN KHAN, J.-- Through this revision petition, the petitioner has challenged 

the judgment and decree dated 11-10-2003, passed by the learned Additional District Judge, 

Pasrur, whereby appeal filed by the petitioner was dismissed and the judgment and decree 

dated 10-6-2003, passed by the learned Civil Judge, Pasrur, whereby suit for pre emption 

filed by the plaintiff/petitioner was dismissed. 

  

2. There are concurrent findings of fact recorded by the two Courts below whereby it has 

been held that the plaintiff/ petitioner failed to prove performance of talbs in accordance 

with law, therefore, Issue No.8 with regard to talbs was decided against the 

plaintiff/petitioner. With regard to right of pre-emption Issue No.9 was framed, the learned 

trial Court decided this issue in favour of the plaintiff/pre-emptor and the learned Ist 

appellate Court has also affirmed these findings but learned counsel for the 

respondents/vendees argues that the findings on this issue are not sustainable under the law. 

  

3. I have heard the learned counsel for the parties and gone through the record appended 

with this petition as well as the findings recorded by both the Courts below. So far as the 

findings on talbs are concerned, there are material contradictions between the statements of 

the plaintiff and the witnesses and there are concurrent findings recorded by the two Courts 

below which cannot be ordinarily interfered with unless the revision petitioner proves before 

this Court that the findings are recorded on the basis of misreading and non-reading of 

evidence or some procedural defect fatal to the case has been committed, no such defect has 

been highlighted, therefore, findings recorded on the issue of talbs cannot be interfered with 

and the same are upheld, which are against the plaintiff/ petitioner. 

  

4. So far as superior right of pre emption of the petitioner is concerned, learned counsel for 

the respondents has referred para 2 of the plaint and stated that the suit property has been 

purchased by the vendees/respondents through Mutation No.919 from Muhammad Saleem 

vendor and through Mutation No.920 from Razia Bibi, vendor wife of Muhammad Saleem, 

therefore, argues that there are two independent transactions of sale and one suit was not 

competent. Further while referring statement of the plaintiff when he appeared as P.W.2 

before the Court he stated that he has only challenged the sale of land by Muhammad 

Saleem in favour of the vendees. In this view of the matter, learned counsel for the 

respondents states that the vendees became co-sharers in the suit property when sale in their 

favour by Razia Bibi through Mutation No.920 on the same day, i.e. 29-1-2000, has not 

been challenged, the learned counsel for the petitioner could not rebut these arguments. In 

this view of the matter, when there are two independent sales the plaintiff was required to 

announce his intention to exercise his right of pre-emption of each sale independently and 

also perform and prove Talb-i-Muwathibat and Talb-i-Ishhad independently of each sale and 

he was required to file separate suit of each independent sale. Admittedly alleged Talb i-

Muwathibat and Talb-i-Ishhad are joint with regard to two independent sales. One suit has 

been filed with regard to two independent sales which was not competent. Furthermore, 

when the plaintiff appeared before the Court as a witness he stated that he has challenged the 

sale of Muhammad Saleem only. This shows that he has not challenged the sale by Razia 

Bibi in favour of the vendees. Admittedly the sales by Muhammad Saleem and Razia Bibi 

were from a joint khata and the pre-emptor has pressed his right on the basis of contiguity. 
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In this way the vendees became co-sharers in the khata as the sale by Razia Bibi through 

mutation No.920 has not been challenged, therefore, the plaintiff/ petitioner was also having 

no right of pre emption. The findings of the learned trial Court on Issue No.9 against the 

vendees, confirmed by the 1st appellate Court, are not sustainable, therefore, the same can 

be set aside without filifig any appeal or cross objections as no part of the decree has been 

passed against the respondents/vendees. In this view of the matter, the findings recorded 

with regard to right of pre-emption in favour of the plaintiff are set aside. Resultantly, the 

revision petition stands dismissed with the above reversal of findings on Issue No.9, and the 

same are also recorded against the plaintiff/petitioner. No order as to costs. 

 ZC/B-22/L         Revision dismissed. 

  

2015 Y L R 2562 

[Lahore] 

Before Amin-ud-Din Khan and Abid Aziz Sheikh, JJ 

TAJ DEEN---Appellant 

Versus 

MUHAMMAD TUFAIL and others---Respondents 
 

R.F.A. No.128 of 2011, heard on 8th October, 2013. 

 Contract Act (IX of 1872)---  
----S.55---Specific Relief Act (I of 1877), S.12---Time as essence of contract---Suit for 

specific performance of contract---Notice for rescission of contract---Proof of notice---

Scope---Contention of defendants was that plaintiff had failed to perform his part of contract 

and time was essence for the same---Suit was dismissed by the Trial Court---Validity---

Ordinarily, time was not an essence of contract for transfer of immovable property but same 

could be an essence of contract if it was incorporated therein---Intention of the parties must 

be visible from the language of contract---No such intention of parties was found in the 

contract that time was an essence for the same nor such was mentioned in the contract---

Terms of agreement with regard to time should be specific and any deviation from the time 

clause should entail penal consequences and same should not be compromised---Such could 

be ensured if on expiry of stipulated time vendee issued a notice for rescission of contract---

In absence of such notice, it could not be assumed that vendee had treated the time clause as 

an essence of contract---Vendor was first party in the agreement whereas vendee was the 

second one---Defendants were bound to get the sale deed registered by receiving remaining 

consideration amount and for forfeiting advance money or cancelling the agreement refusal 

of vendee/plaintiff was necessary---Service of notice by the defendants showing willingness 

for registration of sale deed on expiry of date for proving refusal of plaintiff was necessary--

-Notice for rescission of contract after refusal by the plaintiff was necessary---No such 

notice was served upon the plaintiff for rescission of contract---Record with regard to 

presence of defendants before the Sub-Registrar had not been produced in accordance with 

the rules of evidence by exhibiting the same---Presence of vendors before the Sub-Registrar 

was to be proved by summoning of the same in the court but no such procedure had been 

adopted---Plaintiff had filed suit just one day after the expiry of date of maturity of 

agreement to sell---Evidence produced by the parties did not support the case pleaded by the 

defendants---Findings recorded by the Trial Court were not sustainable under the law---

When there was no issue with regard to time as an essence of contract then findings of Trial 
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Court were against the law---Judgment and decree passed by the Trial Court were set aside 

and suit was decreed subject to deposit of balance amount---Appeal was accepted in 

circumstances. 

 Mst. Mehmooda Begum v. Syed Hassan Sajjad and 2 others 2004 YLR 845; Muhammad 

Hussain and others v. Dr. Zahoor Alam 2010 SCMR 286; Akbar Khan v. Muhammad Din 

and 2 others 2011 YLR 140; Messrs Pioneer Housing Society (Pvt.) Limited through 

Managing Director, Bank Square, Lahore v. Messrs Babar and Company through Shakir Ali 

Khan and 2 others PLD 1999 Lah. 193; Mst. Batul and others v. Mst. Razia Fazal and others 

2005 SCMR 544; Mehboob Alam v. Muhammad Iqbal 2010 CLC 982; Muhammad Anwar 

and 8 others v. Bahan and another 2000 YLR 378; Malik Tanveer Ali and another v. Sardar 

Ali Imam and 2 others 2010 YLR 1799; Muhammad Yaqoob and others v. Hakim Ali and 

others 2004 SCMR 584; Muhammad Ramzan v. Abdullah and others 2000 YLR 398; Abdul 

Hamid v. Abbas Bhai-Abdul Hussain Sodawater Wala PLD 1962 SC 1; Zaheer Ahmad and 

another v. Abdul Aziz and others 1983 SCMR 559; Bashir Ahmad and 4 others v. 

Muhammad Ramzan and another 1988 CLC 1600; Muhammad Nawaz Khan and another v. 

Mst. Farrah Naz PLD 1999 Lah. 238; Ghulam Nabi and others v. Seth Muhammad Yaqub 

and others PLD 1983 SC 344 and ISSO and another v. Muhammad Ismail and 2 others 1992 

MLD 1787 rel. 

 Muhammad Javed Iqbal Qureshi for Appellant.  

Ch. Abdul Waheed for Respondents.  

Date of hearing: 8th October, 2013. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this appeal, the appellant has impugned the 

judgment and decree dated 27-1-2011 passed by learned Senior Civil Judge, Kasur, whereby 

the suit for possession through specific performance filed by the plaintiff-appellant was 

dismissed. 

  

2. The facts as arising out of this appeal are that on 6-7-2005 plaintiff-appellant filed a suit 

for specific performance of contract dated 27-4-2005. The written statement was filed, 

wherein the agreement was admitted but the suit was contested on the basis that plaintiff 

failed to perform his part of contract, therefore his advance money has been forfeited and the 

agreement has been cancelled. Learned trial court on 23-1-2007 framed the issues and 

invited the parties to produce their respective evidence. Both the parties produced oral as 

well as documentary evidence in support of their stands. After the closing of trial, vide 

judgment and decree dated 27-1-2011 learned trial court dismissed the suit finding that time 

was the essence of contract and plaintiff failed to perform his part of contract. Hence, this 

appeal. 

  

3. Learned counsel for the appellant argues that neither the intention of parties was that time 

is the essence of contract nor it is borne out from the language of contract itself; that the 

plaintiff-appellant remained willing to perform his part of contract and on the maturity date 

of contract he remained present in the office of Sub-Registrar but the defendants-

respondents did not turn up, therefore they refused to perform their part of contract and as 

such plaintiff was forced to file the suit in hand just one day after the maturity date of 

contract. Learned counsel has referred the contract which is an admitted document between 
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the parties and the same was produced as Ex.P-1; that when there was no issue with regard 

to time being the essence of contract, therefore the findings recorded by learned trial court 

are nullity in the eye of law. Learned counsel has also relied upon the judgments "2004 YLR 

845 (Mst. Mehmooda Begum v. Syed Hassan Sajjad and 2 others), 2010 SCMR 286 

(Muhammad Hussain and others v. Dr. Zahoor Alam), 2011 YLR 140 (Akbar Khan v. 

Muhammad Din and 2 others), PLD 1999 Lahore 193 (Messrs Pioneer Housing Society 

(Pvt.) Limited through Managing Director, Bank Square, Lahore v. Messrs Babar and 

Company through Shakir Ali Khan and 2 others), 2005 SCMR 544 (Mst. Batul and others v. 

Mst. Razia Fazal and others), 2010 CLC 982 (Mehboob Alam v. Muhammad Iqbal), 2000 

YLR 378 (Muhammad Anwar and 8 others v. Bahan and another), 2010 YLR 1799 (Malik 

Tanveer Ali and another v. Sardar Ali Imam and 2 others), 2004 SCMR 584 (Muhammad 

Yaqoob and others v. Hakim Ali and others ), 2000 YLR 398 (Muhammad Ramzan v. 

Abdullah and others), PLD 1962 Supreme Court 1 (Abdul Hamid v. Abbas Bhai-Abdul 

Hussain Sodawater Wala), 1983 SCMR 559 (Zaheer Ahmad and another v. Abdul Aziz and 

others), 1988 CLC 1600 (Bashir Ahmad and 4 others v. Muhammad Ramzan and another), 

PLD 1999 Lahore 238 (Muhammad Nawaz Khan and another v. Mst. Farrah Naz), PLD 

1983 Supreme Court 344 (Ghulam Nabi and others v. Seth Muhammad Yaqub and others) 

and 1992 MLD 1787 (ISSO and another v. Muhammad Ismail and 2 others)". 

  

4. On the other hand, learned counsel for the respondents-defendants argues that the 

defendants were willing to perform their part of contract till the expiry date of contract and 

the plaintiff failed to perform his part till the expiry date i.e. 4-7-2005; that the defendants 

have rightly contested the suit and there is no illegality or infirmity in the findings recorded 

by learned trial court. 

  

5. We have heard the learned counsel for the parties at full length and gone through the 

record as well as case-law referred to by learned counsel for the appellant. 

  

6. We have gone through the agreement (Exh.P-1). It is now settled that in a contract for 

transfer of immovable property ordinarily time is not an essence of the contract but the same 

can be an essence of contract if it is incorporated in the contract and the intention of parties 

must be visible from the language of contract. We have seen no such intention of parties that 

time is the essence of contract as is visible from the language of contract, nor specifically it 

is mentioned that the time would be an essence of the contract. In a contract of immovable 

property if parties desire that strict adherence to the time should be ensured, then the terms 

of the agreement should be so specific which would leave no room of doubt that any 

deviation from the time clause would entail penal consequences. Similarly, the conduct of 

parties should be the evidence of fact that the violation of time clause would not be 

compromised. This can be ensured, if on the expiry of the stipulated time the vendee issues a 

notice for the rescission of contract. In the absence of any notice for the rescission of the 

contract it could not be assumed that the vendor had treated the time clause as essence of the 

contract. In the present case reference of language of contract (Ex.P-1) is necessary, 

therefore relevant part whereof is reproduced herein:-- 

  

In the agreement vendors/defendants are first party, whereas vendee/plaintiff is the second 

party. It is clear that according to the language of Ex.P-1 defendants were bound to get the 
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sale deed registered till 4-7-2005 by receiving the remaining consideration amount and for 

forfeiting the advance money or cancelling the agreement (Ex.P-1), refusal of 

vendee/plaintiff was necessary. For proving the refusal of plaintiff, service of notice by the 

defendants showing willingness for registration of sale deed on the expiry date was 

necessary and further notice of rescission of contract after the refusal by the plaintiff was 

necessary. No notice was served upon the vendee/plaintiff for the rescission of the contract. 

Even otherwise the record produced by the defendants-vendors with regard to their presence 

before the Sub-Registrar on 4-7-2005 has not been produced in accordance with the rules of 

evidence by exhibiting the same, rather the documents have been placed on the file as mark 

'A' mark 'B' and mark 'C' which have no evidentiary value at all. The presence of vendors 

before the Sub-Registrar on the date fixed, the application which has been produced as mark 

'C', was to be proved by summoning the Sub-Registrar who allegedly reported on 4-7-2005 

but no such procedure has been adopted. Furthermore, the plaintiff-appellant has filed the 

suit just one day after the expiry of date of maturity of agreement to sell. The evidence led 

by the parties also does not support the case pleaded by the defendants-respondents. In the 

light of case-law referred to by learned counsel for the appellant the findings, recorded by 

learned trial court are not sustainable under the law. When there was no issue that time was 

the essence of contract, therefore the findings of learned trial court are not only against the 

law but also against the settled principles of law laid down by the august Supreme Court of 

Pakistan referred supra. 

  

7. In the light of what has been discussed above, we allow this appeal and set aside the 

judgment and decree dated 27-1-2011 passed by learned Senior Civil Judge, Kasur and 

decree the suit filed by the appellant-plaintiff subject to deposit of balance amount of 

Rs.84,85,000 (Eighty-Four lacs and eighty-five thousand) mentioned in the agreement till 8-

11-2013 with the trial court, failing which the suit will be presumed to have been dismissed. 

The appeal is allowed with costs throughout. 

 ZC/T-21/L         Appeal accepted. 

  

2015 Y L R 2673 

[Lahore] 

Before Amin-ud-Din Khan, J 

NIAZ MUHAMMAD---Appellant 

Versus 

MUHAMMAD SARWAR and 2 others---Respondents 
  

R.S.A. No.1 of 2006, decided on 6th April, 2015. 

 Punjab Pre-emption Act (IX of 1991)---  
----S. 13---Talb-e-Muwathibat, proving of---Contradictions in statements---Plaintiff 

contended that he came to know about the sale on 7-1-2001 whereas during his cross-

examination he stated that it was summer season when came to know about the sale---Held, 

that courts below had come to right conclusion that contradictions in statement of plaintiff 

were fatal to his case----When there were fatal contradictions in evidence of plaintiff to 

prove Talb-e-Muwathibat then findings of court below were not exceptionable---Appeal was 

dismissed, accordingly. 
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 Moonda v. Fateh Muhammad and 2 others 2010 MLD 934 and Muhammad Ilyas and 4 

othes v. Walayat Hussain 2006 YLR 1153 rel.  

Muhammad Ashraf Qureshi and Muhammad Tariq Rajwana for Appellant. 

 Nemo of Respondents. 

  

ORDER 
 AMIN-UD-DIN KHAN, J.---Through this second appeal the appellant- plaintiff has 

challenged the judgment and decree dated 18-10-2005 passed by the learned Addl: District 

Judge, Burewala, whereby the appeal filed by him was dismissed, and the judgment and 

decree dated 27-6-2003 passed by the learned Civil Judge, Burewala, whereby the suit for 

pre-emption filed by the appellant/plaintiff was dismissed. 

  

2. The brief facts of this case are that on 15-1-2001 the appellant/plaintiff filed a suit to pre-

empt the sale of land in favour of defendants-respondents through mutation of exchange 

claiming to be of sale bearing No.614 attested on 20-9-2000. The written statement was filed 

and suit was contested. The parties were directed to produce their respective evidence. Both 

the parties produced oral as well as documentary evidence in support of their versions. After 

the completion of trial vide judgment and decree dated 27-6-2003 suit was dismissed by the 

learned trial Court. An appeal was preferred before the lower appellate Court, which also 

met with the same fate vide judgment and decree dated 18-10-2005. Hence, this second 

appeal. 

  

3. Learned counsel for the appellant argues that there were minor discrepancies in the 

statements of witnesses produced by the plaintiff/appellant and that the admission in cross-

examination of delay of making Talb-e-Muwathibat by the plaintiff was not fatal enough to 

conclude that Talb-e-Muwathibat has not been made in accordance with law, therefore, the 

findings on issue Talbs recorded by the courts below are not sustainable under the law. 

  

4. I have heard the learned counsel for the appellant at length and also gone through the 

record minutely. 

  

5. I have noticed that in cross-examination the plaintiff who appeared as P.W.4 has stated 

that when he was informed about the sale, he inquired from the Informer that for how much 

consideration the property has been sold and after inquiring all the particulars he announced 

his intention to pre-empt the sale. He deposed that he was sitting under the "Neem Tree" 

when he was informed. The alleged Informer P.W.6 stated that when he informed the 

plaintiff about the sale, after inquiry the plaintiff pronounced his intention to pre-empt the 

sale. At one hand case of the plaintiff is that on 7-1-2001 he came to know about the sale, 

whereas in cross-examination he stated that it was summer season when he came to know 

about the sale. This contradiction has been noted by the learned trial Court extracting that 

the transaction of transfer of property was in the knowledge of plaintiff since the transfer of 

property as it was transferred in September, 2000. Learned both the courts below have 

minutely scanned the evidence led by the parties and came to the right conclusion that the 

contradictions in the statement of plaintiff/appellant are fatal to his case. When there are 

fatal contradictions in the evidence of plaintiff to prove Talb-e-Muwathibat, the findings of 

two courts below are not exceptionable. Reliance can be placed upon the judgments reported 
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as 2010 MLD 934 (Moonda v. Fateh Muhammad and 2 others) and 2006 YLR 1153 

(Muhammad Ilyas and 4 others v. Walayat Hussain)". Learned counsel for the appellant 

miserably failed to point out any illegality or material irregularity in the concurrent findings 

recorded by both the courts below. Consequently, I see no force in this appeal, same stands 

dismissed. 

 RR/N-19/L         Appeal dismissed. 

  

PLJ 2015 Lahore 770 (DB) 

Present: AMIN-UD-DIN KHAN AND M. SOHAIL IQBAL BHATTI, JJ. 

MUHAMMAD AKRAM--Appellant 

versus 

SPECIAL JUDGE BANKING COURT-I, LAHORE and 8 others--Respondents 

 

F.A.O. 306 of 2013, decided on 13.1.2015. 

Financial Institutions (Recovery of Finances) Ordinance, 2001 (XLVI of 2001)-- 
----S. 2(c)--Scope--Suit before banking Court--Finance and obligation--A borrower or a 

customer could institute a suit in Banking Court only if there was a default in fulfillment of 

any obligation with regard to any finance.       [P. 774] A 

Financial Institutions (Recovery of Finances) Ordinance, 2001 (XLVI of 2001-- 
----S. 9--Civil Procedure Code, (V of 1980), O. VII, R. 10--Suit for recovery before banking 

Court--Return of plaint--Allegation of embezzlement and fraud regarding transfer of amount 

in personal account--Validity--Act on part of respondent does not amount to breach of any 

obligation or default in fulfillment of an obligation and is thus not covered by Section 9 of 

Financial Institutions (Recovery of Finances) Ordinance, 2001.       [P. 774] B 

Sardar Faiz Rasool Khan Jalbani, Advocate for Appellant. 

Date of hearing: 13.1.2015. 

 

ORDER 
Through this appeal the appellant has challenged the order dated 22.4.2013 whereby 

the learned Judge Banking Court-I, Lahore, has returned the plaint to the appellant/plaintiff 

under Order VII Rule 10, CPC. 

2.  The facts of the case are that the appellant filed a suit against Respondents No. 2 

to 9 for recovery of Rs.12 million along with Rs.1.5 million mark up and 12% per annum 

profit. In response to the summons, the respondents appeared before the learned Judge 

Banking Court and filed an application for leave to defend the suit. The learned Judge 

Banking Court through the impugned order dated 22.4.2013, in exercise of powers under 

Order VII Rule 10, CPC, returned the plaint. Hence, this appeal. 

3.  The learned counsel for the appellant argued that the appellant was defrauded by 

the employees of the respondent Habib Bank Limited in their official capacity and, 

therefore, the Banking Court had jurisdiction to adjudicate upon the matter and the 

impugned order is contrary to law. It has been further argued that since Respondent No. 2 

was an agent of Respondent No. 1 the appellant, had rightly filed a suit before the Banking 

Court. 

4.  We have considered the arguments advanced by learned counsel for the appellant. 

5.  It would be appropriate to refer different provisions of the Financial Institutions 

(Recovery of Finances) Ordinance, 2001 to resolve the dispute involved in this appeal. 
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6.  Section 2(c) of the Financial Institutions (Recovery of Finances) Ordinance, 2001 

reads as under:-- 

2.  Definitions.-- 
(a)     …………………………….. 

          (i)           …………………………….. 

          (ii)          …………………………….. 

          (iii)         …………………………….. 

(b)     …………………………….. 

          (i)           …………………………….. 

          (ii)          …………………………….. 

(c)     ―customer‖ means a person to whom finance has been extended by a financial 

institution and includes a person on whose behalf a guarantee or letter of credit has 

been issued by a financial institution as well as a surety or an indemnifier: 

The terms ―finance‖ and ―obligation‖ are defined in Section 2(d) and 2(c) of the Financial 

Institutions (Recovery of Finances) Ordinance, 2001 which are reproduced below: 

2.  Definitions.-- 
(a)     …………………………….. 

          (i)           …………………………….. 

          (ii)          …………………………….. 

          (iii)         …………………………….. 

(b)     …………………………….. 

          (i)           …………………………….. 

          (ii)          …………………………….. 

(c)     …………………………….. 

(d)     ―finance‖ includes-- 

 (i)      an accommodation or facility provided on the basis of participation in profit and loss, 

mark-up or mark-down in price, hire-purchase, equity support, lease, rent-

sharing licensing charge or fee of any kind, purchase and sale of any property 

including commodities, patents, designs trade '―marks and copy-rights, bills of 

exchange, promissory notes or other instruments with or without buy-back 

arrangement by a seller, participation term certificate, musharika, morabaha, 

musawama, istisnah or modaraba certificate, term finance certificate; 

 (ii)          facility of credit or charge cards; 

 (iii)    facility of guarantees, indemnities, letters of credit or any other financial engagement 

which a financial institution may give, issue or undertake on behalf of a 

customer, with a corresponding obligation by the customer to the financial 

institution; 

 (iv)    a loan, advance, cash credit, overdraft, packing credit, a bill discounted and purchased 

or any other financial accommodation provided by a financial institution to a 

customer; 

 (v)     a benami loan or facility that is, a loan or facility the real beneficiary or recipient 

whereof is a person other than the person in whose name the loan or facility is 

advanced or granted; 

 (vi)    any amount due from a customer to a financial institution under a decree passed by a 

Civil Court or an award given by an arbitrator; any amount due from a customer 

to a financial institution which is the subject-matter of any pending suit, appeal 
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or revision before any Court; any other facility availed by a customer from a 

financial institution. 

(e)     ―obligation‖ includes-- 

 (i)      any agreement for the repayment or extension of time in repayment of a finance or for 

its restructuring or renewal or for payment or extension of time in payment of 

any other amounts relating to a finance or liquidated damages; and 

 (ii)     any and all representations, warranties and covenants made by or on behalf of the 

customer to a financial institution at any stage, including representations, 

warranties and covenants with regard to the ownership, mortgage, pledge, 

hypothecation or assignment of, or other charge on assets or properties or 

repayment of a finance or payment of any other amounts relating to a finance or 

performance of an undertaking or fulfillment of a promise; and 

 (iii)    all duties imposed on the customer under this Ordinance; and 

This brings us to Section 9 of the Financial Institutions (Recovery of Finances) Ordinance, 

2001 which reads as under:-- 

“9.  Procedure of Banking Courts.--(1) Where a customer or a financial institution 

commits a default in fulfillment of any obligation with regard to any finance, the financial 

institution or, as the case may be, the customer, may institute a suit in the Banking Court by 

presenting a plaint which shall be verified on oath, in the case of a financial institution by 

the Branch Manager or such other officer of the financial institution as may be duly 

authorized in this behalf by power-of-attorney or otherwise.‖ 

 

7.  Plain reading of the above provisions makes it clear that a borrower or a customer 

could institute a suit in the Banking Court only if there was a default in fulfillment of any 

obligation with regard to any finance. 

8.  In the present case the appellant has leveled allegations of embezzlement and 

fraud against Respondent No. 2 regarding transfer of an amount from his account in the 

personal account of Respondent No. 2. This act on part of Respondent No. 2 does not 

amount to breach of any obligation or default in fulfillment of an obligation and is thus not 

covered by Section 9 of the Financial Institutions (Recovery of Finances) Ordinance, 2001. 

9.  For what has been discussed above, this appeal stands dismissed in limine. 

(R.A.)         Appeal dismissed 

 

PLJ 2015 Lahore 959 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

Malik MUHAMMAD TARIQ--Appellant 

versus 

MUHAMMAD HUSSAIN—Respondent 

 

R.F.A. No. 79 of 2006, heard on 29.4.2015. 

Civil Procedure Code, 1908 (V of 1908)-- 
----O. XXXVII, R. 2--Suit for recovery on basis of pronote--Stamps were affixed on back 

side of pronote--Validity--No question of raising objection by defendant on non-cancelling 

of two revenue stamps affixed on promissory note and further that affixing of some revenue 

stamps on back side of promissory note is absolutely no defect--When no objection has been 
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raised at time it was tendered in evidence it cannot be taken at that stage--Appeal was 

allowed.          [P. 960] A 

M/s. Ch. Dawood Ahmad Wains & Sh. Irfan Ali, Advocates for Appellant. 

Proceeded ex-parte for Respondent. 

Date of hearing: 29.4.2015. 

 

JUDGMENT 
Through this appeal appellant, who was plaintiff in a suit filed on 24.12.2003 under Order 

XXXVII Rule 2 of the, CPC for recovery of Rs. 40,000/- on the basis of pronote dated 

2.1.2001, has challenged the judgment & decree dated 2.3.2006 passed by learned 

Additional District Judge, Multan whereby his suit was dismissed. 

2.  As per report of the Process Server respondent has avoided personal service, 

therefore, he has been served through affixation. No one is present on his behalf, therefore, 

he is proceeded against ex-parte. 

3.  Learned counsel states that despite service defendant failed to appear before the 

Court, therefore, on 20.7.2004 he was proceeded against ex-parte. Thereafter, he appeared 

before the Court on 28.1.2005 and filed application for setting aside the ex-parte proceeding 

and for leave to defend the suit but again he disappeared on 20.6.2005 and he was again 

proceeded against ex-parte. Plaintiff produced evidence to prove his case and despite that 

learned trial Court vide judgment & decree dated 2.3.2006 dismissed the suit only on the 

ground that two revenue stamps on the pronote Exh.P1 have not been cancelled and further 

that some revenue stamps have been affixed on the back side of the pronote. Learned 

counsel for the appellant has relied upon an unreported judgment of this Court passed in 

RFA.No. 452 of 2004 titled “Abdul Rehman etc. versus Mehr Ghulam Dastgir Lak” on 

7.3.2014 and prayed that suit be decreed as non-cancelling of the revenue stamps as well as 

affixing of revenue stamps on the back side of the promissory note Exh.P. 1 was absolutely 

no defect. 

4.  I have heard learned counsel for the petitioner and gone through the record. 

5.  As in the facts it has been noted that after appearance defendant disappeared, 

therefore, no question of raising objection by the defendant on non-cancelling of two 

revenue stamps affixed on the promissory note and further that affixing of some revenue 

stamps on the back side of the promissory note is absolutely no defect. Further when no 

objection has been raised at the time it was tendered in evidence it cannot be taken at this 

stage. Light can be taken from unreported judgment rendered by this Court in RFA.No. 452 

of 2004 titled “Abdul Rehman etc. versus Mehr Ghulam Dastgir Lak” on 7.3.2014, PLD 

2014 Lahore 1 “Muhammad Boota versus Basharat Ali” and 2007 MLD 1 “Abid Hussain 

versus Abdul Abbas” wherein on the same point it was held as under: 

―As regards the objection of non-cancellation of the adhesive stamps is concerned, suffice it 

to say, that the appellant has not taken this objection at the time when the pronote was 

tendered into evidence, therefore, under the rules such plea cannot be raised at this stage.‖ 

5.  In view of the above, this appeal is allowed and suit filed by the plaintiff-

appellant is decreed with costs throughout. 

(R.A.)            Appeal allowed 
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PLJ 2015 Lahore 1079 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

ELAHI BAKHSH and another--Petitioners 

versus 

JIND WADA and 2 others--Respondents 

 

C.R. No. 437-D of 1998, heard on 2.4.2015. 

Transfer of Property Act, 1882 (IV of 1882)-- 
S. 52--Pre-emption decree by Civil Court rival pre-emptor--No lis was pending with regard 

to suit property--Bar of Section 52 of Act, 1882 was applicable--Validity--Petitioners 

were bona fide purchasers as no evidence, oral as well as documentary, has been 

produced by petitioners--Without evidence and pleadings that they are bona fide 

purchasers their claim cannot be accepted--If they had any grievance with their 

transferors, i.e. defendants, they can lodge their claim against them for compensation--

Plaintiff/respondent cannot be burdened when defendants defrauded plaintiff and 

defendants, i.e. petitioners--When two parties are defrauded by third party, party who let 

third party to defraud shall suffer--When plaintiff has proved his case through evidence 

and there are concurrent findings of fact recorded by Courts below and 

defendants/petitioners opted not to produce evidence with regard to their bona fide 

purchase, therefore, they had to suffer in instant litigation but they had full right to sue 

respondents/defendants to make good their loss--While exercising jurisdiction under 

Section 115 of CPC, High Court had no option but to dismiss revision petition which was 

against concurrent findings of fact recorded by Courts below and High Court cannot 

substitute concurrent findings recoded by Courts below by its own findings while 

interpreting evidence different from interpretation of Courts below--Petition dismissed. 

[Pp. 1081 & 1082] A, B & C 

Mr. Riaz Hussain Sial, Advocate for Petitioners. 

Malik Muhammad Ibrahim, Advocate for Respondents. 

Date of hearing: 2.4.2015. 

 

JUDGMENT 

Through this revision petition, petitioners have challenged judgment and decree 

dated 31.10.1997, passed by the learned Additional District Judge, Rojhan Camp at 

Rajanpur, whereby appeal filed by the petitioners was dismissed and the judgment and 

decree dated 13.3.1996, passed by the learned Civil Judge, Rajanpur, whereby suit for 

declaration filed by Respondent No. 1/plaintiff was decreed. 

2.  Brief facts of the case are that the Plaintiff/Respondent No. 1 on 4.1.1994, filed a 

suit for declaration with the prayer that he was owner in possession of the suit property, 

measuring 20 kanals 12 marlas, fully described in the head note of the plaint and challenged 

Mutation No. 6 of exchange and Mutation No. 7 of further transfer of the property in favour 

of Defendants No. 3 and 4. The facts as mentioned in the plaint are that the plaintiff stated 

that he was owner of the suit property whereas Defendants No. 1 and 2 were recorded 

owners of the property measuring 19 kanals 12 marlas situated in Mauza Kotla Dad, Tehsil 

and District Rajanpur, on the basis of a pre-emption decree in their favour. Defendants No. 1 

and 2 were in the knowledge that litigation is pending and finally their suit of pre-emption 
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filed on the basis of tenancy was decreed by the Board of Revenue in a review petition and 

the suit of the rival pre-emptor which was decreed by the Civil Court remained intact. On 

the basis of pre-emption decree by the Civil Court rival pre-emptor Haq Nawaz challenged 

the decree of pre-emption in favour of Defendants No. 1 and 2 through W.P. No. 235 of 

1983, filed before this Court which was accepted on 17.1.1999 and the decree granted by the 

Board of Revenue in favour of Defendants No. 1 and 2 was set aside. Defendants No. 1 and 

2 by misrepresentation and fraud exchanged the said property with the property of the 

plaintiff knowing that they are no more owners of the property through Mutation No. 6 and 

through Mutation No. 7 Defendants No. 1 and 2 further alienated the property received by 

them in exchange from the plaintiff in favour of Defendants No. 3 and 4. 

3.  Learned counsel for the Petitioners/Defendants No. 3 and 4 states that the 

petitioners are bona fide purchasers of the suit property through Mutation No. 7. Argues that 

the petitioners are bona fide purchasers for value without notice, therefore, their rights 

cannot be easily ignored and the findings recorded by both the Courts below are not 

sustainable under the law. Argues that in accordance with Section 41 of the Transfer of 

Property Act, 1882, transaction is valid one and further bar of lis-pendens is also not 

applicable as no suit was pending with regard to the suit property. 

4.  On the other hand, counsel for Respondent No. 1/plaintiff argues that after filing 

the written statement Petitioners/Defendants No. 3 and 4 absented themselves from the 

Court and they never seriously contested the suit. Now there are concurrent findings of fact 

recorded by both the Courts below on the basis of evidence produced by the plaintiff which 

cannot be set aside while interpreting the evidence other than the interpretation adopted by 

the Courts below. 

5.  I have heard the learned counsel for the parties and gone through the record. The 

factual position has been admitted by both the parties that the property given in exchange 

through Mutation No. 19 (Exh. P-5) measuring 19 kanals 12 marlas situated in Mauza Kotla 

Dad, Tehsil and District Rajanpur, to the plaintiff was subject matter of pre-emption suit 

which was decreed in favour of Haq Nawaz and in execution of that decree was transferred 

in the name of Haq Nawaz and excluded from the ownership of the Plaintiff/Respondent No. 

1, therefore, plaintiff filed a suit for declaration to receive back his land which he had given 

to Defendants No. 1 and 2 through Mutation No. 6 in exchange. The contention of the 

learned counsel for the petitioners that bar of Section 52 of the Transfer of Property Act, 

1882, was not applicable as about the suit property no lis was pending at that time, I agree to 

this extent that on the transaction in favour of the petitioners no lis was pending with regard 

to the suit property, therefore, bar of Section 52 of the Transfer of Property Act, 1882, is not 

applicable to this case but I do not agree with the argument advanced by the learned counsel 

for the petitioners that the petitioners are bona fide purchasers as no evidence, oral as well as 

documentary, has been produced by the petitioners. Without evidence and pleadings that 

they are bona fide purchasers their claim cannot be accepted. If they have any grievance 

with their transferors, i.e. Defendants No. 1 and 2, they can lodge their claim against them 

for compensation. The plaintiff/ Respondent No. 1 cannot be burdened when Defendants 

No. 1 and 2 defrauded the plaintiff and Defendants No. 3 and 4, i.e. petitioners. 

6.  In my view when two parties are defrauded by third party, the party who let the 

third party to defraud shall suffer. In the case in hand when the plaintiff has proved his case 

through evidence and there are concurrent findings of fact recorded by the two Courts below 

and Defendants No. 3 and 4/petitioners opted not to produce evidence with regard to their 
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bona fide purchase, therefore, they have to suffer in the instant litigation but they have full 

right to sue Respondents No. 2 and 3/Defendants No. 1 and 2 to make good their loss. In 

these circumstances while exercising jurisdiction under Section 115 of the, CPC I have no 

option but to dismiss this revision petition which is against the concurrent findings of fact 

recorded by the Courts below and this Court cannot substitute the concurrent findings 

recoded by the Courts below by its own findings while interpreting the evidence different 

from the interpretation of the Courts below. Resultantly, the instant revision petition failed 

and stands dismissed, leaving the parties to bear their own costs. 

(R.A.)           Petition dismissed 

 

PLJ 2015 Lahore 1082 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

Mst. RAMZANO (deceased) through LRs--Petitioner 

versus 

KHUSHI MUHAMMAD and others—Respondents 

 

C.R. No. 109-D of 2000, heard on 22.4.2015. 

Civil Procedure Code, 1908 (V of 1908)-- 
----S. 12(2)--Mutation of inheritance--Compromise rights--Beneficiaries of mutation--Previous 

decree of Civil Court was challenged through application u/Section 12(2), CPC--Not bound 

to challenge that decree through an application under Section 12(2), CPC--Not bar for filing 

suit--Validity--When before challenging a judgment & decree plaintiff is required to 

establish his right and locus standi to challenge that decree in that eventuality that party can 

file a suit for declaration of his title or interest in property subject matter of decree which 

was previously passed by Civil Court and in that suit decree can be challenged because 

intention of legislature for legislating Section 12(2) of CPC is to curtail litigation and not to 

enhance same--First party may establish his right or locus standi to challenge that decree 

through a declaratory suit and after getting that decree then file an application under Section 

12(2) of CPC, it is not intention of legislature nor it is required, therefore, when a person 

challenges validity of judgment & decree after establishing his right or interest and locus 

standi in a suit decree can be challenged in that suit--A decree previously passed in the 

proceeding is a hurdle in the way of plaintiff-petitioner--Previous litigation was with regard 

to some arbitration proceedings and petitioner was not a party to those proceedings, 

therefore, not binding upon petitioner.                             [Pp. 1084 & 1085] A, B & C 

 

Specific Relief Act, 1877 (I of 1877)— 

S. 43--Civil Procedure Code, (V of 1908), S. 12(2)--Mutation of inheritance--Right to file 

suit for specific performance--Challenged previous decree of Civil Court through 

application u/S. 12(2), CPC--Consent decree--Limitation--Validity--Previous decree in 

which petitioner was not a party was not binding upon petitioner in light of Section 43 of 

Specific Relief Act, 1877, therefore, there was no need to challenge that decree under 

Section 12(2) of CPC--When right of father of petitioner had been admitted by 

defendants in a litigation with her brother which remained in Court just before filing of 

suit subject matter of civil revision, therefore, matter of limitation is also not a hurdle in 

way of petitioner.                                                               [P. 1085] D & E 
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Ch. Mushtaq Ahmad Sindhu, Advocate for Petitioner. 

Ch. Abdul Ghani, Advocate for Respondents. 

Date of hearing: 22.4.2015. 

 

JUDGMENT 

Through this revision petition plaintiff-petitioner has challenged the judgment & 

decree dated 08.02.2000 passed by the learned District Judge, Lodhran whereby appeal filed 

by the defendants-respondents was accepted and the judgment & decree dated 28.6.1999 

decreeing the suit of the petitioner-plaintiff was set aside. 

2.  Brief facts of the case are that plaintiff-petitioner filed a suit on 04.07.1996 

whereby challenged mutation of Inheritance No. 1442, of her propositus namely Udmi, 

attested on 15.12.1956. The case pleaded by the plaintiff is that Udmi the propositus died 

issueless. He was having a widow at that time and three cousins namely Sharaf Din, Subhan 

and Sultan. Sultan is father of the plaintiff. It is pleaded that initially the mutation was 

attested in favour of widow of deceased and his cousins namely Sharaf Din and Subhan. 

Predecessor of the plaintiff was excluded. Subsequently the brother of the plaintiff namely 

Ameer Din started litigation with the defendants-respondents, who entered into compromise 

with him and accepted the right of inheritance of Sultan but with that compromise rights of 

the plaintiff-petitioner were ignored, therefore, she was forced to file the suit. 

3.  Learned counsel states that findings recorded by the learned trial Court are well-

reasoned and the learned first appellate Court on the basis of limitation and some 

technicalities by taking a wrong view has accepted the appeal, therefore, revision petition 

before this Court. 

4.  On the other hand, learned counsel for the respondents argues that the suit was 

time barred. Further adds that father of the plaintiff Sultan never challenged the mutation 

impugned in this suit, in his life time and that previously a matter came before the Court 

under arbitration proceedings which was dismissed, therefore, the suit was not competent. 

5.  I have heard learned counsel for the parties and gone through the record with their 

able assistance. 

6.  Now it is not denied that Sultan was alive at the time of Udmi and further that 

rights of Ameer Din son of said Sultan, brother of plaintiff, have been admitted by the 

respondents-defendants, the beneficiaries of the impugned mutation. The learned first 

appellate Court has accepted the appeal on the ground that previously the present plaintiff 

challenged the previous decree of the Civil Court through an application under Section 12(2) 

of the, CPC and when the application under Section 12(2) of the, CPC was dismissed the 

suit has been filed, which is not competent, when there exist a decree. 

7.  I have considered the findings and reasoning given by the learned first appellate 

Court. First of all the plaintiff was not party to that proceeding or the decree referred by the 

learned first appellate Court, even otherwise, the decree was a consent decree, therefore, it 

was not binding upon the present plaintiff-petitioner in the light of 2007 MLD 331 “Ahmad 

Khan versus Mst. Irshad Begum and 8 others” and she was not bound to challenge that 

decree through an application under Section 12(2) of CPC if that was challenged and 

application was even dismissed that was not a bar against the plaintiff-petitioner for filing 

the suit. Even otherwise, I have a view that when before challenging a judgment & decree 

the plaintiff is required to establish his right and locus standi to challenge that decree in that 

eventuality that party can file a suit for declaration of his title or interest in the property 
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subject matter of the decree which was previously passed by the Civil Court and in that suit 

the decree can be challenged because intention of the legislature for legislating sub-section 

(2) of Section 12 of the, CPC is to curtail the litigation and not to enhance the same. If in 

this eventuality it is held that first the party may establish his right or locus standi to 

challenge that decree through a declaratory suit and after getting that decree then file an 

application under Section 12(2) of CPC, in my view it is not the intention of the legislature 

nor it is required, therefor when a person challenges validity of the judgment & decree after 

establishing his right or interest and the locus standi in a suit the decree can be challenged in 

that suit. The simple instance of this rule is that if there is an agreement to sell in favour of a 

person and after that agreement the seller transfers property subject matter of the agreement 

through a decree in favour of any 3rd party the person having an agreement to sell of 

immovable property in his favour has a right to file a suit for specific performance and in 

that suit he can also challenge the decree in favour of 3rd party. In these circumstances, I do 

not agree with the findings recorded by the learned first appellate Court that a decree 

previously passed in the proceeding is a hurdle in the way of the plaintiff-petitioner. 

Previous litigation was with regard to some arbitration proceedings and petitioner was not a 

party to those proceedings, therefore, not binding upon petitioner. Even otherwise, the 

previous decree in which petitioner was not a party is not binding upon the petitioner in the 

light of Section 43 of the Specific Relief Act, 1877, therefore, there was no need to 

challenge that decree under Section 12(2) of the, CPC. 

8.  So far as argument of learned counsel for the respondents that father of the 

petitioner/plaintiff Sultan never challenged the mutation impugned in this suit is concerned, 

sufficient to note that Sultan died soon after the death of Udmi. 

9.  So far as point of limitation is concerned when right of father of the petitioner has 

been admitted by the defendants in a litigation with her brother namely Ameer Din which 

remained in the Court just before filing of suit the subject matter of this civil revision, 

therefore, the matter of limitation is also not a hurdle in the way of the petitioner. Light can 

be taken from 2007 SCMR 635 “Mst. Suban versus Allah Ditta and others”. 

10.  For what has been discussed above, I allow this civil revision, set aside the 

impugned judgment & decree passed by the learned first appellate Court dated 08.02.2000 

and restore that of learned trial Court dated 28.06.1999. 

(R.A.)           Revision allowed 

 

PLJ 2015 Lahore 1086 (DB) 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN AND MUHAMMAD SAJID MEHMOOD SETH, JJ. 

Malik NASIR MEHMOOD--Appellant 

versus 

DISTRICT TRANSPORT OFFICER, MULTAN and 3 others—Respondents 

 

I.C.A. No. 268 of 2015, decided on 10.6.2015. 

Law Reforms Ordinance, 1972-- 
S. 3(2)--Motor Vehicles Rules, 1969, R. 267--Punjab Local Government Ordinance, 2001, 

S. 190--Remedy of appeal--Intra Court Appeal--Bars remedy of I.C.A.--Maintainability--

Auction proceedings--Policy--Business affairs--If relevant law provides remedy of 
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appeal, review or revision--Intra Court appeal was not maintainable before High Court.    

[P. 1088] A 

PLD 2005 SC 45, 2011 YLR 2497, 2011 PLC (CS) 1227, 2011 MLD 1652, 2013 PLC (CS) 

752, PLD 2014 Lah. 17, ref. 

Mr. Sajjad Hussain Sipra, Advocate for Appellant. 

Mr. Abdul Salam Alvi, Advocate for Respondents (on watching brief). 

Date of hearing: 10.6.2015. 

 

ORDER 
Through this Intra Court Appeal, the appellant has assailed order dated 04.06.2015 

passed by learned Single Judge in Chambers, whereby his writ petition was held to be not 

maintainable and without merit, with following observations:-- 

―- - - - -Admittedly, the petitioner has already filed a declaratory suit to establish his status, 

which is still pending and his application for temporary injunction was dismissed by the 

Court below. Now, CR No. 96/2015 has been filed by the petitioner before this Court. The 

petitioner may agitate his remedy before the appropriate forum. Moreover, he is also at 

liberty to participate in the open auction proceedings being carried out by the respondents 

and writ jurisdiction cannot be invoked merely on apprehension. Moreover, it is the 

prerogative of the respondents to run their business affairs according to their policy and it 

settled law that writ cannot be issued against policy matters. 

4.  Consequently, this writ petition is neither maintainable nor has any merit, which is 

accordingly dismissed in limine.‖ 

2.  Learned counsel for the appellant contends that the appellant is plying buses from 

Bay No. 4 of General Bus Stand, Multan, but Respondent No. 4 has got issued proclamation 

in the newspaper for renting out the said Bay, for which he has no authority and the same 

would amount to bring monopoly of one Transport Company. Further contends that the 

fundamental rights of appellant, including the right of life and business, have been seriously 

offended, so, the writ petition was maintainable as there was no efficacious remedy available 

to him. 

3.  On the other hand, learned counsel for the respondent, at the very outset, has 

objected the maintainability of this I.C.A. on the ground that the impugned actions were 

appealable in terms of Rule 267 of Punjab Motor Vehicle Rules, 1969 and Section 190 of 

Punjab Local Government Ordinance, 2001. Thus, the instant I.C.A. is not maintainable and 

liable to be dismissed. 

4.  Heard. 

5.  The most relevant Rule 267 of Motor Vehicles Rules, 1969 reads as follows: 

―(1) Any person aggrieved by an order of the Regional Transport Authority sanctioning the 

establishment of a stand or revoking or modifying an order permitting the establishment or a 

stand, may, within thirty days of the receipt of the order, appeal, to the appellate authority as 

prescribed in rule 96, whose orders thereon shall be final and conclusive. 

(2)  All orders by a Regional Transport Authority permitting any place to be used for the 

loading, un-loading or halting of motor vehicles used for carriage of goods for hire or 

rewards, or revoking or modifying any such order, shall be appealable to the appellate 

authority as prescribed in Rule 96, whose orders thereon shall be final and conclusive. 
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(3)  The appellate authority, before passing an order under sub-rule (1) or sub-rule (2), as the 

case may be, shall give the appellant or any other persons affected by the order, opportunity 

of being heard.‖ 

The provisions of Section 190 of the Punjab Local Government Ordinance, 2001 also 

provide remedy of appeal, which is reproduced hereunder: 

―Appeals.--Any person aggrieved by any order passed by a local Government or its 

functionaries, in pursuance of this Ordinance or the rules or bye-laws made thereunder may 

appeal to such authority in such manner and within such period as may be prescribed.‖ 

The Proviso to sub-section (2) of Section 3 of Law Reforms Ordinance, 1972 is also 

replicated below: 

―(2) An appeal shall also lie to a Bench of two or more Judges of a High Court from an 

order made by a Single Judge of that Court under [clause (1) of Article 199 of the 

Constitution of the Islamic Republic of Pakistan] nor being an Order made under sub-

paragraph, (i) of Paragraph (b) of that clause: 

          Provided that the appeal referred to in this sub-section shall not be available or 

competent if the application brought before the High Court under Article [199] arises out of 

any proceedings in which the law applicable, provided for at least one appeal [or one 

revision or one review] to any Court, Tribunal or authority against the original order.‖ 

The above Proviso vividly bars the remedy of I.C.A. if the relevant law provides remedy of 

appeal, review or revision. Thus, the I.C.A. is not maintainable before this Court. In this 

regard, reference can be made to the case law reported in the following cases:-- 

(i)       “Muhammad Aslam Sukhera vs. Collector Land Acquisition, Lahore, Improvement 

Trust, Lahore and another” (PLD 2005 SC 45) 

(ii)      “Akbar Ali vs. Additional I.G. Police and others” (2011 YLR 2497) 

(iii)     “Muhammad Ameer Azam and 3 others vs. Islamia University Bahawalpur and 5 

others” (2011 PLC (C.S.) 1227) 

(iv)     “Vice Chancellor, University of Health Sciences vs. Breeha Zainab and others” 

(2011 MLD 1652) 

(v)      “Bashir Ahmad vs. Board of Intermediate and Secondary Education, Multan through 

Chairman and 3 others” (2013 PLC (C.S.) 752) 

(vi)     “Dr. Kiran Qadir vs. Maj. Dr. Muhammad Ali Yousaf Khan” (PLD 2014 Lahore 17) 

6.  The Hon‘ble Supreme Court of Pakistan, in case of Muhammad Aslam Sukhera 

supra has made the following observations:-- 

 - - -The object of Proviso to sub-section (2) of Section 3 of the Ordinance, 1972, seems to 

be to bar the remedy of Intra-Court Appeal in those cases in which the relevant law provides 

the remedies of appeal, revision or review.‖ 

7.  In view of the aforesaid, this I.C.A. is not maintainable and the same is hereby 

dismissed in limine. 

(R.A.)            ICA dismissed 
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PLJ 2015 Lahore 1093 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

AKHTARI KHANUM and anothers--Petitioners 

versus 

Mst. KANEEZ FATIMA and 2 other--Respondents 

 

C.R. No. 371-D of 2004, heard on 6.5.2015. 

Civil Procedure Code, 1908 (V of 1908)-- 
S. 115--Civil revision--Sharai share--Mutation was not in knowledge--Reappraisal of 

evidence--Concurrent findings cannot blindly endorsed--Mutation was entered and 

attested in official capacity--Onus to prove--Validity--When mutation was challenged by 

a person on whose behalf it has been said that same had been attested, while appearing in 

witness box that person denied same on oath, then onus to prove shifts upon other side 

being beneficiary but plaintiff had not opted to appear in witness box, rather she 

produced her special attorney--Plaintiff was a third party to mutation, therefore, it was 

her duty to plead specifically and prove her case through confidence inspiring evidence--

If she was able to shake attestation of mutation through specific pleadings and cogent 

convincing evidence, only then it was a case of shitting of onus to other party i.e. 

beneficiary of mutation--When plaintiff failed to shake or make any dent in event of entry 

and attestation of mutation when her attorney has even not denied thumb impression of 

seller upon impugned mutation, findings of Courts below were result of misinterpretation 

of law and wrongly applying the; interpretation of law--High Court while exercising, 

jurisdiction under Section 115 of CPC cannot reinterpret evidence, there is no cavil to 

this rule but it is equally important that High Court has to see that how concurrent 

findings had been procured and, it is not a case of reinterpretation of evidence, rather it is 

a case of correct application of law as well as interpretation of law by superior Courts--

When plaintiff failed to make any dent in proceedings of attestation of mutation and 

when fraud has been alleged without impleading revenue officials who entered and 

attested mutation, suit could not have been decreed. [Pp. 1096 & 1097] A, D, E & F 

 

Mutation-- 
Sharai share—Thumb-impression on mutation--Possession--Attestation of mutation--When 

such witness had denied his presence at time of attestation of mutation, therefore, 

mutation was proved to be non existent--If any witness was won over on basis of his 

statement no benefit can be given to plaintiff--If fraud was committed, what was 

necessity of prosecution witness as a witness to attestation of mutation. [P. 1096 & 1097] 

B & C 

Mr. Ahsan Raza Hashmi, Advocate for Petitioners. 

Mian Bashir Ahmad Bhatti, Advocate for Respondents. 

Date of hearing: 6.5.2015. 

 

JUDGMENT 
Through this civil revision the petitioners/defendants have challenged the judgment 

& decree dated 03.03.2004 passed by the learned Additional District Judge, Layyah, 

whereby the appeal filed by them was dismissed, and the judgment & decree dated 
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22.09.2001 passed by the  learned Senior Civil Judge, Layyah, whereby the suit for 

declaration filed by Respondent No. 1/plaintiff was decreed. 

2.  Briefly, the facts as leading to this civil revision are that on 05.06.1994 

Respondent No. 1/plaintiff filed a suit for declaration that she being residuary of Mst. Allah 

Rakhi is entitled in accordance with Sharai share from her property and challenged sale 

Mutation No. 865 attested on 25.02.1992 by Mst. Allan Rakhi in favour of Akhtari Khanum. 

The case pleaded by the plaintiff is that Mst. Allah Rakhi was the maternal aunt (خبلہ) of the 

plaintiff as well as of Defendants No. 1, 3 and 4 and on her death when her right of 

inheritance was denied, she challenged Mutation No. 865 attested on 25.02.1992. It is 

pleaded that some other lady was produced at the time of attestation of said mutation and 

Mst. Allah Rakhi never appeared before the revenue officials for attestation of mutation. The 

written statement was filed and suit was contested. Learned trial Court framed the issues and 

invited the parties to produce their respective evidence. Both the parties produced oral as 

well as documentary evidence in support of their versions. After the completion of trial vide 

judgment & decree dated 22.09.2001 suit was decreed. Feeling aggrieved thereby the 

petitioners-defendants preferred an appeal before the learned first appellate. Court, which 

was dismissed vide judgment & decree dated 03.03.2004. Hence, this civil revision. 

3.  Learned counsel for the petitioners argues that Petitioner/Defendant No. 1 has 

purchased the property from her maternal aunt (خبلہ) Mst. Allah Rakhi for a consideration of 

Rs.200,000/- and Mst. Allah Rakhi remained alive after the attestation of impugned mutation 

for about one year, she never denied, challenged or agitated against the attestation of 

mutation and even in the plaint the plaintiff has not pleaded that Mst. Allah Rakhi ever 

challenged the said mutation in her life time or even that mutation was not in the knowledge 

of Mst. Allah Rakhi when after the purchase possession was delivered to the 

Petitioner/Defendant No. 1. Argues that the findings recorded by both the Courts below are 

absolutely against the law, as the Courts below have recorded their findings by 

misinterpretation of the settled principles of law annunciated by Superior Courts, therefore, 

prays for acceptance of this civil revision and setting aside the judgments & decrees passed 

by both the Courts below. 

4.  On the other hand, learned counsel for Respondent No. 1/plaintiff argues that Mst. 

Allah Rakhi was of advanced age at the time of attestation of mutation and PW-2 who is 

attesting witness of impugned mutation appeared on behalf of plaintiff and has denied his 

signatures upon the said mutation or the knowledge of attestation of said mutation; that the 

evidence produced by the petitioner/defendant with regard to payment of consideration is 

contradictory one. Learned counsel has relied upon the judgments reported as ―2006 SCMR 

586 (Muhammad Din and others Vs. Mst. Naimat Bibi and others), 2000 CLC 500 (Aasa Vs. 

Ibrahim), 2007 SCMR 576 (Muhammad Hassan Vs. Khawaja Khalil-ur-Rehman), 2012 

SCMR 730 (Administrator, Thal Development through EACO Bhakkar and others Vs. Ali 

Muhammad), 1995 SCMR 559 (Said Amir Vs. Manzoor Ellahi and 3 others), 2007 SCMR 

1076 (Rafaqat Ali and others Vs. Mst. Jamshed Bibi and others), PLD 2008 Supreme Court 

155 (Asmatullah Vs. Amanat Ullah through Legal Representatives), PLJ 2012 Lahore 70 

(Fateh Ullah Vs. Noor Ahmed) and 2011 CLJ 13 (Ahmad Nawaz Khan Vs. Muhammad 

Jaffar Khan and others)‖ to argue that re-appraisal of evidence is not permissible under the 

law while hearing the revision petition under Section 115 of the CPC. 

5.  I have heard the learned counsel for the parties at full length and also gone 

through the record minutely as well as the case law referred supra with their able assistance. 
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6.  It is not a case of re-appraisal of evidence, rather the same is to be scrutinized that 

whether the law has rightly been, applied by both the Courts below and whether the 

interpretation by the Superior Courts has been taken into consideration or a wrong 

application of law and wrong interpretation has been made while deciding the suit and the 

appeal. This Court while hearing revision petition filed under Section 115 of the CPC cannot 

blindly endorse the concurrent findings of fact recorded by two Courts below, this Court can 

check that how concurrent findings have been procured. 

7.  As I have noted while noting the facts supra that the impugned mutation is of a 

sale by Mst. Allah Rakhi in favour of Mst. Akhtari Khanum, who is sister's daughter of the 

seller. The plaintiff is also sister's daughter of the seller and the pedigree table carved out in 

Para 2 of the plaint shows that Atta-Ullah the brother of plaintiff was alive but he has not 

been made party as plaintiff or defendant, in the suit, whereas Defendants No. 1 to 3 have 

filed joint written statement and contested the suit. As per the pleadings of plaintiff Mst. 

Allah Rakhi never appeared before the revenue officials for attestation of mutation. It is 

nowhere pleaded that the attestation of mutation was not in the knowledge of Mst. Allah 

Rakhi in her life time. Admittedly she remained alive after one year of attestation of 

mutation and it is also admitted that she never disputed the impugned mutation nor she 

challenged the same before any forum. When it is the position, the plaintiff becomes a third 

party to challenge that mutation, for which the plaintiff was required to plead with full 

details the grounds of attack permissible under the law to challenge a mutation, when the 

impugned mutation had otherwise been entered and attested in official capacity by the 

revenue officials, who attested the mutation. Then it was necessary that the revenue officials 

who attested the mutation should have been impleaded as defendants, as directly the 

proceedings conducted by the revenue officials have been challenged but none of the 

officials has been made party to the suit. When a mutation is challenged by a person on 

whose behalf it has been said that the same has been attested, while appearing in the witness 

box that person denied the same on oath, then onus to prove shifts upon the other side being 

beneficiary but in this case it is not the position, mutation is by Mst. Allah Rakhi who is 

maternal aunt of plaintiff as well as Defendant No. 1 in whose favour the mutation was 

attested and plaintiff has not opted to appear in the witness box, rather she produced her 

special attorney as PW-1. His statement shows that the sale is based upon fraud and 

impersonation and with bad intention and without consideration and the revenue officials 

have also been maligned. It is also stated that 4/5 months before the death of Mst. Allah 

Rakhi he came to the plaintiff. In the cross-examination this witness stated that he was not 

present at the time of attestation of mutation, he was not present at the time of recording of 

statement of vendor. He has showed ignorance that Mst. Allah Rakhi affixed her thumb 

impression on the mutation. The possession of Defendant No. 1 has been admitted by this 

witness. The stress of learned counsel upon the statement of PW-2 to show that when this 

witness has denied his presence at the time of attestation of mutation, therefore, mutation is 

proved to be non existent. I do not agree with the learned counsel for the respondents. If any 

witness is won over on the basis of his statement no benefit can be given to the plaintiff. If 

fraud was committed, what was the necessity of cite PW-2 as a witness to the attestation of 

mutation. As I have noted supra that the plaintiff is a third party to the mutation, therefore, it 

was her duty to plead specifically and prove her case through confidence inspiring evidence. 

If she was able to shake the attestation of mutation through specific pleadings and cogent 

convincing evidence, only then it was a case of shitting of onus to the other party i.e. 
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beneficiary of mutation. When the plaintiff herself failed to shake or make any dent in the 

event of entry and attestation of mutation when her attorney has even not denied the thumb 

impression of the seller upon the impugned mutation, the findings of two Courts below are 

result of misinterpretation of law and wrongly applying the interpretation of law by the 

superior Courts upon the facts of this case. The case law referred to by the learned counsel 

for Respondent No. 1/plaintiff that this Court while exercising, jurisdiction u/S. 115 of the 

CPC cannot reinterpret the evidence, there is no cavil to this rule but it is equally important 

that this Court has to see that how the concurrent findings have been procured and further 

that as I have noted supra, it is not a case of reinterpretation of evidence, rather it is a case of 

correct application of law as well as interpretation of law by the superior Courts. In this view 

of the matter when the plaintiff failed to make any dent in the proceedings of attestation of 

mutation and when fraud has been alleged without impleading the revenue officials who 

entered and attested the mutation, the suit could not have been decreed. Moreover, DW-1 

Muhammad Arif Zia who attested the mutation appeared and fully supported the valid 

attestation of mutation. In these circumstances, the impugned judgments and decrees passed 

by both the Courts below are result of misapplication and misinterpretation of law. 

8.  In the light of what has been discussed above, this civil revision is accepted and 

the impugned judgments and decrees passed by the learned Courts below are set aside. The 

result would be the suit filed by Respondent No. 1/plaintiff shall stand dismissed. 

(R.A.)           Revision accepted 

 

PLJ 2015 Lahore 1098 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

MATLOOB HUSSAIN and 6 others--Petitioners 

versus 

ALAMGIR and 2 others--Respondents 

 

C.R. No. 1046-D of 2001, heard on 11.5.2015. 

Agreement to Sell-- 
----Inheritance--Retransferred--Required to prove agreement through concrete convincing and 

unimpeachable evidence--Suit for specific performance on basis of agreement to sell is a 

discretionary relief with Court to grant a party who is coming to Court for specific 

performance and therefore Court is required to consciously scrutinize evidence and only in 

that case grant a decree when plaintiffs fully prove case and prove that they are entitled to a 

decree in their favour--If agreement to sell is proved, Court was not bound to grant a decree 

for specific performance in every suit as it is discretion of Court and when even there is a 

slightest doubt in mind of Court that agreement was not genuine one, Court can refuse to 

grant a decree--For proving an agreement to sell stamp vendor along with his record be 

produced to prove that stamp paper was issued on a specific date and who was purchaser of 

stamp paper, then petition writer along with his register of petition writing to prove that 

same was written on specific date--Register and record of petition writer is also helpful to 

prove writing of a document at specific date, then two marginal witnesses to prove 

agreement and struck of bargain and then execution of document--Contents of agreement to 

sell were read over to her and after she accepted true, thumb marked same, therefore, 

agreement is bad in law.         [Pp. 1100 & 1102] A, B, C & D 
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Ch. Khalid Ayaz, Advocate for Petitioners. 

Malik Muhammad Latif Khokhar, Advocate for Respondents. 

Date of hearing: 11.5.2015. 

 

JUDGMENT 
Through this civil revision petitioners have challenged the judgment and decree 

dated 27.7.2001 passed by the learned Additional District Judge, Lodhran whereby appeal 

filed by the respondents-plaintiffs was accepted and the judgment and decree dated 

10.11.2000 passed by the learned Civil Judge, Lodhran, dismissing the suit for specific 

performance was reversed. 

2.  Brief facts of the case are that plaintiffs-respondents on 15.2.1995 filed a suit for 

specific performance on the basis of agreement to sell dated 9.8.1990. Respondents-

plaintiffs claimed an agreement to sell of the suit property from Mst. Basri who was real 

sister of the plaintiffs. According to the agreement, the date for performance was 30.12.1992 

and the suit has been filed on 15.2.1995 after the death of alleged seller. As per record she 

died in November, 1994. Written statement was filed. Suit was contested. Learned trial 

Court recorded the better statements and after that framed issues, invited the parties to 

produce their evidence. Both the parties produced their respective oral as well as 

documentary evidence. Vide judgment and decree dated 10.11.2000 learned trial Court 

dismissed the suit. Appeal was preferred which was accepted by the learned Additional 

District Judge vide judgment & decree dated 27.7.2001. Hence, this civil revision. 

3.  Learned counsel for the petitioners argues that Mst. Basri was real sister of the 

plaintiffs/respondents and suit has been filed on the basis of forged and fictitious agreement 

to sell to grab the property received by her in inheritance and further that there are material 

contradictions in the evidence of the plaintiffs-respondents and they have failed to prove the 

execution of agreement to sell, payment of consideration amount, therefore, learned trial 

Court reached to a right conclusion when the suit was dismissed and findings recorded by he 

learned first appellate Court while reversing the well-reasoned findings of the learned trial 

Court without any sufficient reason are not sustainable under the law. Prays for acceptance 

of this civil revision and setting aside the judgment and decree passed by the learned first, 

appellate Court. 

4.  On the other hand, learned counsel for the plaintiffs-respondents states that two 

marginal witnesses as well as scribe have been produced and one of the plaintiffs appeared 

as a witness, therefore, findings of learned first appellate Court are in accordance with the 

record. 

5.  I have heard learned counsel for the parties at length and gone through the record, 

evidence produced by both the parties oral as well as documentary, findings recorded by 

both the Courts below and the applicable law and the case law submitted by learned counsel 

for the petitioners. 

6.  The alleged agreement to sell is dated 9.8.1990. Consideration amount is Rs. 

2,00,000/- whereas as per agreement to sell an amount of Rs. 1,90,000/- has been shown to 

have been paid, which has been produced as Exh.P.1, the date for performance of the sale 

deed has been mentioned as 30.12.1992 whereas only a meager amount of Rs. 10,000/- is 

outstanding. I am unable to understand why such a long time was fixed for performance of 

agreement to sell when a meager amount of Rs. 10,000/- was outstanding and further there is 

no reason mentioned in this agreement that why direct sale transaction is not being arrived at 
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between the parties and further the suit has been filed on 15.2.1995 when the alleged seller 

lady was already expired in November, 1994. A suit for specific performance on the basis of 

agreement to sell is a discretionary relief with the Court to grant a party who is coming to 

the Court for specific performance and therefore Court is required to consciously scrutinize 

the evidence and only in that case grant a decree when plaintiffs fully prove the case and 

prove that they are entitled to a decree in their favour. Even if an agreement to sell is proved, 

the Court is not bound to grant a decree for specific performance in every suit as it is 

discretion of the Court and when even there is a slightest doubt in the mind of the Court that 

the agreement is not genuine one, the Court can refuse to grant a decree. In this case the 

alleged seller is real sister of the plaintiffs and the suit property is the same which she 

received in inheritance and in our society we as a student of law everyday see that in the 

matters of inheritance the male members want to retain the property of the females with 

them and in most of the cases the intention remains that the female members be excluded 

from the inheritance or in some cases through various modes the property is re-transferred in 

favour of the male members. When in this case the plaintiffs have filed a suit for specific 

performance on the basis of agreement to sell, they were required to prove the agreement 

through concrete, convincing and unimpeachable evidence. For proving an agreement to sell 

the standard prevalent in our judicial system is that the Stamp Vendor along with his record 

be produced to prove that stamp paper was issued on a specific date and who was the 

purchaser of the stamp paper, then the Petition Writer along with his register of petition 

writing to prove that the same was written on specific date. This fact is proved when he 

produces the original record of petition writing i.e. his register to show chronological writing 

of deeds which are available date-wise in his register. The register and the record of the 

Petition Writer is also helpful to prove writing of a document at specific date, then two 

marginal witnesses to prove the agreement and struck of bargain and then execution of the 

document. In this case PW-1 the alleged Petition Writer appeared to prove Exh.P.1 the 

alleged agreement to sell and receipt Exh.P.2 but he did not bring his register to prove the 

specific time of writing of these documents. In the cross-examination he has admitted that 

the money was not paid before him. He does not know Mst. Basri and further that she was a 

―Pardah Nasheen” lady, therefore, his statement is not much helpful for the plaintiffs. One 

of the plaintiffs appeared as PW-2. he has admitted that the possession of the land is with 

them even before the writing of Exh.P.1. He has stated that Mst. Basri purchased the stamp 

of Exh.P.1 and she thumb marked in the register of Stamp Vendor. As per case of the 

plaintiffs at the time of execution of Exh.P.1 and Exh.P.2 Matloob Hussain/defendant, 

husband of Mst. Basri, was available but he was not made a witness. PW-3 also states that 

the stamp was purchased by Mst. Basri and he thumb marked the register of Stamp Vendor. 

This witness states that the payment was made to Mst. Basri in the plot of Tehsil office 

whereas PW-2 does not state that where the amount was paid. Perusal of Exh.P.1 agreement 

to sell shows that the stamp paper of Exh.P.1 was not purchased by Mst. Basri herself, there 

is no thumb impression to show that she purchased the same. Against the evidence of the 

plaintiffs, defendants produced DW-1 the Stamp Vendor, who came with his register to 

show that Muhammad Iqbal purchased the stamp, who is junior to the Petition Writer and 

Mst. Basri never came to him and stamp was never purchased by Mst. Basri. Even the front 

side of this document shows that no place for signatures or thumb impression of Alamgir 

and Muhammad Jamil has been fixed but at the end of this document without mentioning 

their names their signatures are available which shows that actually this document was 
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prepared unilaterally on behalf of Mst. Basri and then to cure the legal defect plaintiffs have 

put their signatures at the end of this document. 

7.  As I have discussed supra, the evidence of the plaintiffs is contradictory and 

further that I am unable to understand that why this document was written when almost 95% 

of the amount was being paid and there is no reason that why the sale was deferred and 

further when document is allegedly dated 9.8.1990 and for performance of agreement the 

date has been mentioned as 30.12.1992, whereas Mst. Basri died in November, 1994 and suit 

has been filed on 15.2.1995, series of the facts show that this document is not genuine one 

and further only this document was not to be proved by the plaintiffs, they were required to 

prove the struck of bargain, how it struck and payment of consideration, Exh.P.1 and 

Exh.P.2 which they failed to prove. They were required to prove the delivery of possession 

of the suit property in part performance of agreement to sell, this fact also has not been 

proved. 

8.  Admittedly, Mst. Basri was a ―Pardah Nasheen‖, illiterate lady as has been 

admitted by one of the plaintiffs when appeared as PW-2/Muhammad Jameel and it is case 

of the plaintiffs that her husband was accompanying them when Exh.P.1 and Exh.P.2 were 

executed. Astonishingly he is neither marked anywhere present as a witness or identifier nor 

his presence is visible from these documents. It means that the story of presence of Matloob 

Hussain introduced by the plaintiffs is false. When Mst. Basri was having her husband and 

children, there was no reason why she sold her inherited property. To strengthen the findings 

I am fortified by the judgment of the Privy Council reported as A.I.R 1940 PC 147 “Bank of 

Khulna, Ltd. V. Jyoti Prokash Mitra and others”, wherein it has been held:-- 

―Where the execution of a mortgage deed by a pardanashin lady is found not to be her 

mental or conscious act, there being no room for a semi-conscious act, the whole deed is 

affected and must be set aside.‖ 

Circumstances of the case show that no independent advice was available with the lady. I 

rely upon 2004 CLC 1026 “Muhammad Rasheed versus Mst. Saleema Bibi” and quote the 

dictum for ready reference:-- 

―Mere thumb-marking and especially of an illiterate lady is not sufficient to prove that the 

transaction contained in the document was understood by her. A person who is in a position 

to exert pressure or has got a relation of great confidence to wield influence upon the 

illiterate lady, if gets a transaction executed in his favour, that has to be seen with great 

doubt and in such case, the beneficiary of the document has to prove that the executant was 

emancipated from the above influence and had acted with an independent advice, with his 

free will and consent.‖ 

Further it is not the case of the plaintiffs that contents of the agreement to sell were read 

over to her and after she accepted the true, thumb marked the same, therefore, the said 

agreement is bad in law in the light of judgment of august Supreme Court of Pakistan 

reported as PLD 1990 Supreme Court 642 “Janat Bibi versus Sikandar Ali and others''. 

9.  For what has been discussed above, this appeal is accepted. The judgment and 

decree passed by the learned first appellate Court is set aside. The result is that the suit filed 

by the respondents-plaintiffs stands dismissed. 

(R.A.)          Appeal accepted 
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PLJ 2015 Lahore 1103 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

FATEH MUAHMMAD and 2 others--Petitioners 

versus 

DIN MUHAMMAD and 2 others--Respondents 

 

C.R. No. 1073-D of 2003, heard on 13.5.2015. 

Tamleek-- 
----Mutation--Transfer of property through power of attorney--Registration of tamleek deed--If 

in a registered general power of attorney power to transfer of property of principal through 

―Tamleek‖ has been given even then agent himself cannot transfer property of principal 

through ―Tamleek‖--Power of transfer through ―Tamleek‖ can only be exercised by agent for 

completion of formalities of attestation of mutation or registration of tamleek deed--If it is 

proved that principal has transferred property through tamleek and only for compliance of 

that transfer agent can perform on behalf of principal for completion of formalities of that 

―Tamleek‖.        [Pp. 1104 & 1105] A 

Ch. Muhammad Afzal Jatt, Advocate for Petitioners. 

Sardar Muhammad Mustansar Billah Khan, Advocate for Respondents. 

Date of hearing: 13.5.2015. 

 

JUDGMENT 
Through this civil revision petitioners-defendants have challenged the judgment and 

decree dated 15.10.2003 passed by the learned Additional District Judge, Khanewal 

whereby appeal filed by the respondents-plaintiffs was accepted and the judgment and 

decree dated 18.12.2000 passed by learned Civil Judge, Khanewal dismissing the suit was 

reversed. 

2.  Brief facts of the case are that plaintiffs-respondents on 4.10.1992 filed a suit for 

declaration that plaintiffs are legal heirs of Ghulam Din son of Banna/father of the plaintiffs 

and their issueless sister Mst. Wazir Khatoon. They challenged two power of attorneys in 

favour of Defendant No. 1, who is their brother and various mutations of transfer of the suit 

property in favour of defendants including sons of Defendant No. 1. Written statement was 

filed. Suit was contested. Learned trial Court framed the issues, invited the parties to 

produce their evidence. Both the parties produced their respective oral as well as 

documentary evidence. Learned trial Court vide judgment & decree dated 18.12.2000 

dismissed the suit. Appeal was preferred and the learned first appellate Court vide judgment 

and decree dated 15.10.2003 accepted the appeal to the extent of property subject matter of 

suit, situated at Khanewal, only. Hence, this civil revision by the defendants/judgment-

debtors. 

3.  Learned counsel for the petitioners-defendants argues that power of attorneys 

have not been totally denied. It was the case of the plaintiffs that same were given for 

administration of the property owned by the plaintiffs whereas the claim of the petitioners 

that same were given with full powers to transfer the property of the principal, therefore, the 

transactions made by the agent are valid one and argues that findings recorded by the 

learned first appellate Court are not sustainable under the law. 
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4.  On the other hand, learned counsel for the respondents-plaintiffs argues that the 

power of attorneys were only for administration of the properties of the principal but 

dishonestly petitioner got written therein full rights for transfer of the suit property also. 

States that even if the valid power of attorney was with Defendant No. 1, he was not entitled 

to transfer the suit property in favour of his own sons without specific permission of the 

principal, therefore, states that the findings recorded by the learned first appellate Court are 

absolutely in accordance with law and there is no defect in the findings of the learned first 

appellate Court. 

5.  I have heard learned counsel for the parties at length, gone through the record 

with their able assistance as well as findings recorded by both the Courts below. 

6.  Learned first appellate Court in its judgment has recorded very exhaustive 

findings on Issue Nos. 1 & 2, which were pivotal issues. It is a fact on the record that 

petitioners-defendants got power of attorney from Mst. Wazir Bibi, who died on 16.10.1991 

whereas through mutation of ―Tamleek‖ No. 106 which is Exh.P.7, the petitioner Fateh 

Muhammad transferred her property in favour of his own sons. I have a considered view that 

if in a registered General Power of Attorney the power to transfer of the property of the 

principal through ―Tamleek‖ has been given even then the agent himself cannot transfer the 

property of the principal through ―Tamleek‖. The power of transfer through ―Tamleek‖ can 

only be exercised by the agent for completion of formalities of attestation of mutation or 

registration of Tamleek Deed etc. If it is proved that principal has transferred the property 

through Tamleek and only for compliance of that transfer the agent can perform on behalf of 

the principal for completion of formalities of that ―Tamleek‖. In this view of the matter, the 

findings recorded by the learned first appellate Court are not only exhaustive but based on 

the legal principle enunciated by the august Supreme Court of Pakistan. 

7.  For what has been discussed above, I am unable to disagree with the findings 

recorded by the learned first appellate Court. Resultantly, this civil revision being not 

maintainable stands dismissed. 

(R.A.)           Revision dismissed 

 

PLJ 2015 Lahore 1105 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

SHABBIR HUSSAIN and another--Petitioners 

versus 

MUHAMMAD ALI and 2 others--Respondents 

 

C.R. No. 433-D of 2005, heard on 13.5.2015. 

Civil Procedure Code, 1908 (V of 1908)-- 
----S. 115--Civil revision--Mutation--Sale--Challenged to--Lapse of 12 years after attestation 

of mutation--Deny knowledge of sale from day of sale--Limitation--Jurisdiction--

Statement on oath and denied transaction--Challenge validity of mutation--Onus shifts 

when party challenging validity of that transaction and mutation was able to prove before 

Court through solid, concrete and convincing evidence to show that proceedings of 

attestation of mutation was invalid--Suit was certainly time-barred as father of plaintiffs 

remained alive for 8 years after attestation of impugned mutation and after that, plaintiffs 

consumed 4 years more for filing of suit and it is not denied by plaintiffs that from date of 
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purchase, defendants had constructed their houses and reside there which clearly shows 

their knowledge of sale and suit was also time-barred.              [Pp. 1107 & 1108] A, B & 

C 

 PLD 1994 SC 291, PLD 1983 Lah. 687 & 2002 CLC 295, rel. 

Sh. Ahsan Hafeez, Advocate for Petitioners. 

Nemo for Respondents. 

Date of hearing: 13.5.2015. 

 

JUDGMENT 
Through this civil revision, the petitioners have challenged the judgment and decree 

dated 17.01.2005 passed by the learned Addl. District Judge, Sahiwal whereby appeal filed 

by petitioners was dismissed and the judgment and decree dated 04.10.1999 passed by 

learned Civil Judge, Sahiwal dismissing the suit filed by the petitioners/plaintiffs was 

upheld. 

2.  This revision petition was filed as ordinary case in the year 2005 and when was 

fixed for hearing on 29.11.2005, the vice counsel appeared on behalf of learned counsel for 

petitioners and sought adjournment. Today, case is fixed for preliminary hearing. 

3.  Learned counsel for the petitioners argues that the plaintiffs have challenged the 

sale Mutation No. 334/1 attested on 30.04.1980 by the predecessor of the plaintiffs in favour 

of the defendants, the suit was filed on 10.11.1992. Further argues that when the suit was 

filed, it was the responsibility of the defendants/ beneficiaries to prove the valid attestation 

of mutation in their favour. While relying upon case “Muhammad Iqbal and another, vs. 

Mukhtar Ahmad through LRs.” (2008 SCMR 855) and “Muhammad Iqbal and 9 others vs. 

Muhammad Rafique.” (2002 YLR 1320), learned counsel argues that the judgments and 

decrees passed by both the Courts below are not sustainable under the law. Prays for 

admission of this civil revision for regular hearing. 

4.  I have heard the learned counsel for the petitioner and gone through the record, 

the findings recorded by both the Courts below. 

5.  In the written statement, it is the case of the defendants that the suit has been filed 

dishonestly. It is stated that since the year 1967-68, the predecessor of plaintiffs as well as 

the plaintiffs are selling the property owned by them through various sale mutations in shape 

of plots and the defendants and their family members and others have purchased various 

other plots including the suit plots who after purchase, have constructed the houses and are 

living there. It is further pleaded that through impugned mutation, property was purchased in 

the year 1980 and after construction of house, the defendants are residing therein and the 

purchase of land was in the knowledge of the plaintiffs from the day of sale. There is no 

cavil to the case law referred by the learned counsel for the petitioners but it is equally 

important that each case is to be decided on the basis of evidence produced by the parties on 

the file. In this case, there are concurrent findings recorded by both the Courts below. This 

Court while exercising jurisdiction under Section 115, CPC cannot reinterpret the evidence 

which was already interpreted by both the Courts below or to extract another conclusion 

possible from the evidence of the parties other than the conclusion already arrived at by the 

Courts below. The facts of this case are that plaintiffs have challenged the sale mutation by 

their predecessor after 12 years of attestation of the sale mutation. 

6.  When a person challenges the validity of a mutation attested on his behalf and 

appears before the Court and makes a statement on oath and denies the transaction shown 
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through the mutation and also denies the entries of mutation on his behalf and appearance 

before the revenue officials at the time of attestation of mutation. In that case, certainly 

under the judgments referred by the learned counsel for the petitioners, onus shifts upon the 

other side to prove the valid transaction of mutation and attestation of mutation being 

beneficiaries of a mutation. But in case when a third party challenges the mutation on behalf 

of the predecessor of that party or on behalf of any other person. In that case, I have a view 

that the principles noted supra do not apply. Onus shifts when the party challenging the 

validity of that transaction and mutation is able to prove before the Court through solid, 

concrete and convincing evidence to show that the proceedings of attestation of mutation is 

invalid. In the case in hand, the position is that the mutation of sale was got attested by the 

predecessor of the plaintiffs and he remained alive 8 years after the attestation of mutation 

and the plaintiffs challenged the mutation after 12 years of attestation of the mutation. The 

case pleaded and set up by the defendants that they constructed houses just after purchase of 

the property in the year 1980 and are residing therein, has not been denied by the plaintiffs. 

In these circumstances, the principles laid down by the august Supreme Court of Pakistan as 

well as this Court in the judgments noted supra are not applicable in this case, therefore 

same are not helpful for the petitioners. 

7.  It is in the statement of PW-1 when the same was recorded on 10.05.1994 that his 

father passed away 6 years ago. Meaning thereby that his father remained alive even 8 years 

after attestation of the impugned mutation. When the defendants have proved that just after 

purchase of the suit land, they constructed their houses and are living therein then how the 

plaintiffs can deny the knowledge of the sale from the day of sale. In these circumstances, 

how it can be said that the defendants be directed to prove the sale in question in their favour 

when question of limitation was to be satisfied by the plaintiffs/petitioners. While relying 

upon the case “Haji Muhammad Din Vs. Malik Muhammad Abdullah” (PLD 1994 SC 291), 

“Mst. Rashida Hussain Vs. Qazi Aslam Hussain and 8 others” (PLD 1983 Lahore 687) and 

“Ghulam Muhammad Vs. Malik Abdur Rashid and 2 others” (2002 CLC 295), I am unable 

to disagree with the concurrent findings recorded by both the Courts below and except on 

Issue No. 3, this suit was certainly time-barred as the father of the plaintiffs remained alive 

for 8 years after attestation of the impugned mutation and after that, plaintiffs consumed 4 

years more for filing of the suit and it is not denied by the plaintiffs that from the date of 

purchase, the defendants have constructed their houses and reside there which clearly shows 

their knowledge of sale and in this view of the matter, the suit was also time-barred. No case 

for interference on issues of facts by this Court while exercising jurisdiction under Section 

115 of the, CPC has been made out. Therefore, this civil revision being devoid of any 

substance is hereby dismissed in limine. 

(R.A.)           Revision dismissed 
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2015 Law Notes 329 

[Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

Muhammad Shafi, etc. 

Versus 

Ahmed Khan, etc. 

Civil Revision No. 495-D of 2005, decided on 18th September, 2012. 

REMAND ORDER --- (Issues) 

Civil Procedure Code (V of 1908)--- 

---S. 115---Specific Relief Act, 1877, S. 42---Suit for declaration---Pleading and evidence---

Appellate Court below while setting aside judgment/decree passed by Trial Court, partially 

decreeing suit filed by said respondents directed Trial Court to frame fresh issues and decide 

case afresh rather directed for a de novo trial---Impugned order of remand---Framing of 

issues---Legal analysis---Framing of issues is not the duty of the Trial Court only and the 

parties are fully responsible to claim framing of proper issues at proper time---Where any 

issue has not been framed it does not make any difference if the party claiming his issue is 

not able to show that non-framing such issue would cause prejudice to it---In instant case, 

even there was no claim of any party that it had been prejudiced by non-framing of issues---

A party when pleads its case, it is in its mind when it leads evidence, therefore, framing or 

non-framing of issues is not very much material---A party can prove its case according to its 

pleadings and framing and non-framing of any issue is not material as a party has to prove 

its case in accordance with its pleadings---In instant case there was no prayer of any party 

for framing of issue and remanding of case---As sufficient material was available with 

Appellate Court below, therefore, impugned order of remand was violative of law---

Impugned order was set aside by High Court---Appeal would be presumed to be pending 

before Appellate Court below which would decide the same in accordance with law---Civil 

Revision petition allowed. 

(Paras 7, 8) 

 حکم ریمبنڈ تھبلٰہذا مواد کبفی بزو رو کے تحت مب کورٹ اپیلیٹ کیلئے کزنے صبدر فیصلہ پز معبملہ متنبسعہ

 رہوئی۔ منظو درخواست نگزانی میں کورٹ ہبئی تھب۔ نہ قبنون بمطببق

[There was sufficient material before Appellate Court below to decide matter in issue, 

therefore, impugned order of remand was not in accordance with law. Civil revision petition 

was allowed]. 

For the Petitioner: Karim Joya, Advocate. 

For the Respondents No. 1, 3, 4 & 5: Mian Ahmad Nadeem Arshad, Advocate. 

For the Legal Heirs of Respondent No. 8: Syed Muhammad Ibrahim Bukhari, Advocate. 

For the Respondent No. 9(a) to 9(g) being the Legal Heirs of Respondent No. 8: 

Muhammad Uzair Chughtai, Advocate. 

Rest of the Respondents proceeded ex parte. 

Date of hearing: 18th September, 2012. 
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JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this civil revision, the petitioner has called in 

question the remand order dated 24.12.2004, passed by the learned Additional District 

Judge, Bahawalpur whereby the learned first Appellate Court while setting aside the 

judgment and decree dated 13.3.1968, passed by the learned Trial Court, partially decreeing 

the suit for declaration filed by respondents No. 1, 3 to 5, directed the Trial Court to frame 

fresh issues and decide the case afresh rather directed for a de novo trial. 

 2. Brief facts of the case as narrated by the learned counsel for the parties are 

that the suit for declaration was filed by respondents No. 1 to 5 on 14.6.1965, which was 

contested and issues were framed. The parties produced their evidence. The suit was 

partially decreed on 13.3.1968. The plaintiff filed an appeal, which was dismissed by the 

Appellate Court on 14.1.1987. Then RSA No. 24/1987 was filed before this Court, which 

was allowed on 30.7.2001 and the case was sent back to the learned first Appellate Court 

with a direction to first decide the application moved by the plaintiff/appellant under Order 

XLI, Rule 27 of the C.P.C. for additional evidence, which was moved on 8.1.1985, during 

pendency of the appeal. The learned ADJ after remand on 10.4.2002 dismissed the 

application for additional evidence moved by the plaintiff. The plaintiff filed Civil Revision 

No. 198/2002 before this Court, which was accepted with the consent of the learned counsel 

for the parties, vide order dated 19.12.2002, and the Trial Court was directed to decide the 

matter within three months. The learned first Appellate Court through its judgment dated 

24.12.2004 while relying on the ground that the onus of proof of issues has not been fixed, 

the learned first Appellate Court further observed that no proper issues have been framed 

and that issues No. 1 and 1(a) have been jointly decided, remanded the case to the Trial 

Court. 

 3. At the very outset, the learned counsel for the plaintiff/respondent No. 1 as 

well as the learned counsel for defendant No. 3/respondents No. 9(a) to 9(g) state that they 

also agree with the learned counsel for the revision petitioner that the remand order be set 

aside and the learned first Appellate Court be directed to decide the case in the light of the 

order passed by this Court in C.R. No. 198/2002, on 19.12.2002. The only contestants before 

this Court are the legal heirs of respondent No. 8. 

 4. Learned counsel for the petitioner states that the impugned order is in clear 

violation of the order passed by this Court and further there was absolutely no ground to 

remand the case and even the grounds mentioned in the remand order for remand of the case 

are alien to the decisions rendered by the superior Courts. He further states that it was no 

one‘s case that the matter be remanded to learned Trial Court. He contends that there was 

sufficient material available before the first Appellate Court to decide the case, on merits 

finally. 

 5.  On the other hand, the learned counsel for the contesting respondents while 

supporting the remand order states that this revision petition is not maintainable as in 
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accordance with Rule 1(u) of Order XLIII of the C.P.C., appeal is competent against a 

remand order. Further submitted that there is no infirmity in the impugned remand order.  

 6. I have heard the learned counsel for the parties at full length and have also 

perused the record with their able assistance. 

 7. It is settled law that framing of issues is not duty of the Trial Court only and 

the parties are also fully responsible to claim framing of proper issues at proper time. Where 

any issue has not been framed it does not make any difference if the party claiming the issue 

is not able to show that non-framing such issue would cause prejudice to it. In this case even 

there is no claim of any party that it has been prejudiced by non-framing of issue. As by now 

it is settled that a party when plead its case, it is in its mind when it leads evidence, 

therefore, framing or non-framing of issues is not very much material. It is also a settled law 

that a party can prove its case according to its pleadings and framing and non-framing of any 

issue is not material as a party has to prove its case in accordance with its pleadings. In this 

case, as I have earlier observed there is no prayer of any party for framing of issue and 

remanding of the case. As sufficient material was available with the first Appellate Court to 

decide the matter in issue, therefore, the remand order is in violation of order dated 

19.12.2002, passed by this Court in C.R. 198/2002. 

 8. So far as the objection with regard to the maintainability of the civil revision 

raised by the learned counsel for respondent No. 8 is concerned, no doubt, in accordance 

with Order XLIII, Rule 1(u) of the C.P.C. the remedy of appeal was provided against the 

remand order, if according to jurisdictional value of suit second appeal was provided. In 

plaint value is mentioned as Rs. 200. According to the value of the suit, at the time of filing 

of the same if second appeal was provided and even the RSA was filed in the first round but 

at this stage when this revision petition is pending before this Court for the last 7 years 

seriously attending this question will not promote the cause of justice. Even otherwise, in 

case of exercising jurisdiction in entertaining and decision of the appeal before this Court as 

well as revisional powers the forum of Court is not changed though stricto senso when 

appeal is provided no revision lies. However, in the peculiar circumstances of the lis in 

hand, which started in the year 1965 and nearly half of the century has already passed, today 

on the basis of this technical objection this Court cannot abstain itself from exercising 

jurisdiction when all the other parties except the legal heirs of respondent No. 8 have prayed 

for setting aside of the impugned remand order. This Court, on merits, is also of the view 

that the order impugned in this civil revision is not sustainable under the law, therefore, the 

objection raised by the learned counsel appearing for the legal heirs of respondent No. 8 has 

also no much weight. The same is, therefore, in the peculiar circumstances of the case, 

declared to be not sustainable in this case. In this view of the matter, the impugned remand 

order dated 24.12.2004, passed by the learned Additional District Judge, Bahawalpur is set 

aside. A copy of this judgment will be sent to the learned District Judge, Bahawalpur before 

whom both the parties will appear on 10.10.2012. The appeal will be presumed to be 

pending before the learned District Judge, Bahawalpur, who will decide the same himself or 
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mark it to any Court of competent jurisdiction. The first Appellate Court is expected to 

decide the appeal preferably by the end of this year in accordance with law. This civil 

revision is allowed and disposed of. 

Civil revision petition allowed. 
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2016 C L C 114 

[Lahore] 

Before Amin-ud-Din Khan, J 

IRFAN AHMAD----Petitioner 

Versus 

AHMAD SHAH through L.Rs. and 7 others----Respondents 
  

Civil Revision No.1070-D of 2001, heard on 4th May, 2015. 

 (a) Transfer of Property Act (IV of 1882)--- 
 ----S. 54---Agreement to sell---Not signed by one of parties---Such agreement to sell could 

not said to be an agreement to sell in the eyes of law when parties to agreement had to do 

something for performance of said agreement. 

 Mst. Gulshan Hamid v. Kh. Abdul Rehman and others 2010 SCMR 334 rel. 

  

(b) Specific Relief Act (I of 1877)---  
----S. 42---Transfer of Property Act (IV of 1882), S.54---Declaratory decree---Suit for 

declaration---Agreement to sell---Nature---Declaration of title could not be granted in favour 

of a plaintiff who claimed a right in immovable property on basis of agreement to sell---

Declaratory decree declared a pre-existing right and could not create or confer a new right. 

  

(c) Limitation Act (IX of 1908)---  
----S. 3---Civil Procedure Code (V of 1908), S.115---Under S.3 of Limitation Act, 1908, it 

was duty of court to see whether the lis had been filed within prescribed period of limitation-

--No bar existed on pressing the plea of limitation before High Court. 

 Tariq Zulfiqar Chaudhary for Petitioner.  

Rafiq Ahmad Qureshi and Ch. Ghulam Ahmad for Respondents.  

Ch. Muhammad Bashir for Respondent No.7.  

Date of hearing: 4th May, 2015. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.--- Through this civil revision petitioner has challenged the 

judgment and decree dated 28.6.2001 passed by the learned Additional District Judge, 

Sahiwal whereby appeal filed by the petitioner was dismissed and the judgment & decree 

dated 13.12.1997 whereby suit filed by respondent Ahmad Shah was decreed. 

  

2. Brief facts of the case are that on 14.9.1993 plaintiff-respondent Ahmad Shah filed a suit 

for declaration that plaintiff is allottee/bonafide purchaser of Plot No. 11-V along with 

construction on plot measuring 7 marlas 7 feet situated in first street, 30 feet wide, Low 

Income Scheme, Tariq Bin Ziyad Colony, Sahiwal. It is further stated that under agreement 

to sell dated 16.7.1986 he is in possession of the plot. He has challenged the exchange of 

plot by Mst. Haleema Akhtar/defendant No.3 with Plot No.65-Z owned by Abdul 

Jabbar/defendant No.7 in the same colony through letter No.DHC-2167-68 dated 12.11.1985 

and has challenged the sale deed issued by defendant No. 2/Deputy Director (Housing) and 

challenged the sale deed dated 27.10.1992 by defendant No.7 Abdul Jabbar in favour of 

defendant No.8/Irfan Ahmad, of the said plot. Further permanent injunction has been 

claimed that no one should interfere in his possession over the plot and further prayed that 
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defendant be permanently restrained from transferring the said plot in favour of anyone 

except the plaintiff and a decree for mandatory injunction was sought that defendants Nos.3 

to 5 shall procure a permanent sale deed of the suit plot from defendants Nos.1 and 2 and 

transfer the same in favour of plaintiff. The case narrated by the plaintiff in his plaint is that 

suit plot was allotted to defendant No.3 by defendants Nos.1 and 2 on 15.5.1979. It is 

pleaded that defendant No.3 agreed to sell the said plot to defendant No.5 on 13.6.1985 and 

a fictitious price of Rs.1,25,000/- was shown in that agreement actually it was for a 

consideration of Rs.55,000/-. Defendant No.5 has shown the purchase in favour of his 

wife/defendant No.4. It is the case of the plaintiff that defendant No.4 Salma Naheed was a 

fictitious and so-called purchaser actually the purchaser was defendant No.5 thereafter 

defendant No.5 agreed to sell the said plot in favour of the plaintiff vide agreement dated 

16.7.1986 for a consideration of Rs.70,000/- which was received and possession was 

delivered. It is the case of the plaintiff that defendant No.5 agreed that he will directly get 

the plot transferred from the name of defendant No.3 in favour of the plaintiff. In accordance 

with head-note of the plaint, a prayer for issuance of declaration in favour of the plaintiff has 

been prayed and in the last portion of the prayer a further prayer for specific performance of 

agreements to sell dated 13.6.1985 and 16.7.1986 have also been prayed. Written statement 

was filed. Suit was contested. Learned trial court framed the issues, invited the parties to 

produce their respective evidence. Both the parties produced their evidence. Learned trial 

court decreed the suit vide judgment and decree dated 13.12.1997. On the basis of findings 

recorded by the learned trial court on Issue Nos.2, 4 and 5 a declaratory decree has been 

passed in favour of the plaintiff. The appeal was filed, which was dismissed by the learned 

first appellate court vide judgment and decree dated 28.06.2001. Hence, this civil revision. 

  

3. Learned counsel for the petitioner argues that plot was admittedly allotted to defendant 

No.3, who vide exchange deed dated 12.11.1985 exchanged the plot with defendant No.7 

from whom the present petitioner who was defendant No.8 has purchased the same. Learned 

counsel argues that petitioner has an agreement to sell in his favour dated 16.7.1986 

(Exh.P3) from defendant No.5 on the basis of Exh.P.4 which is unregistered General Power 

of Attorney of defendant No.3 in favour of defendant No.5. Argues that no declaratory suit 

was competent and further that the plaintiff claims an agreement to sell on the basis of 

unregistered Power of Attorney by defendant No.5 which otherwise is valueless. Further that 

the exchange of plot has been admitted and purchase of the plot by the petitioner has also 

not been denied. Further that even from the date of agreement the suit was time barred and 

further that suit for declaration was absolutely not competent, therefore, states that findings 

recorded by both the courts below are against the well settled principles of law, therefore, 

not sustainable. Prays for acceptance of the civil revision, setting aside the judgments and 

decrees passed by both the learned courts below. 

  

4. Learned counsel for the respondents state that objection of time barred has not been taken 

earlier, therefore, plaintiff cannot take the same. State that voluminous oral evidence has 

been produced by the plaintiff-respondent and petitioner-defendant has opted not to produce 

evidence. Pray for dismissal of the revision petition on the ground that there are concurrent 

findings recorded by the two courts below. 
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5. I have heard learned counsel for the parties at full length and gone through the record of 

the case, evidence and findings recorded by both the courts below. 

  

6. Admittedly, defendant No.3/Mst. Haleema Akhtar was allottee of suit plot and through 

exchange deed she transferred the same in favour of defendant No.7 and in exchange she got 

Plot No.65-Z, hence, plot in dispute was transferred by defendant No.7 in favour of 

petitioner/ defendant No.8. I have noticed that the alleged agreement to sell on the basis of 

which plaintiff has lodged his claim, is otherwise on the basis of unregistered General Power 

of Attorney (Exh.P4), is not a valid power of attorney to give right to the attorney to transfer 

the plot. Further Exh.P.3 the agreement to sell is not signed by the plaintiff-respondent, 

therefore, I am of the considered view that an agreement to sell not signed by one of the 

parties cannot be said to be an agreement to sell in the eye of law when parties to the 

agreement have to do something for performance of the said agreement. In the light of 2010 

SCMR 334 "Mst. Gulshan Hamid v. Kh. Abdul Rehman and others" I am clear in my mind 

that when the alleged agreement is not signed by the plaintiff himself he was not entitled to 

press the said agreement before the Court and further the main thrust of the plaintiff is that 

he be declared as owner of the suit plot. A declaration cannot be sought by the plaintiff 

admittedly on the basis of an agreement to sell, the declaration of title cannot be granted in 

favour of a plaintiff who claims a right in the immovable property on the basis of agreement 

to sell because a declaratory decree declares a pre-existing right and cannot create or confer 

a new right. In case in hand, the title of the suit which has been noted with detail shows that 

plaintiff is asking the court to declare him owner of the suit plot and further a decree for 

mandatory injunction has been claimed to ask the defendants Nos.3 to 5 to get the sale deed 

in their favour from defendants Nos.1 and 2 and then transfer the plot in favour of the 

plaintiff. This prayer is also not tenable under the law on the basis of an agreement to sell 

and further in the prayer clause a prayer for specific performance has been made which is 

further contradictory to the claim made in the body of the plaint as well as in the head-note 

of the plaint. The plaint is full of contradictions and self-destructive pleas. Both the courts 

below have ignored this legal position. 

  

7. So far as point of limitation is concerned, under section 3 of the Limitation Act, 1908 it is 

the duty of the court to see a lis whether the same has been filed within the prescribed period 

of limitation, therefore, there is no bar if the plea of limitation is pressed before this Court. 

Suit for specific performance was barred by limitation. The agreement claimed by the 

plaintiff by the owner through power of attorney, which is unregistered, gives no power to 

the attorney holder to enter into an agreement to sell of an immovable property of the 

principal. In these circumstances, the judgments and decrees passed by both the courts 

below while ignoring this legal position are nullity in the eye of law which are absolutely 

not sustainable. In this view of the matter, I allow this Civil Revision, set aside the judgment 

and decree passed by learned trial court dated 13.12.1997 and that of learned first appellate 

court dated 28.6.2001. Resultantly, the suit filed by the plaintiff-respondent stands 

dismissed. 

 RR/I-30/L         Revision accepted. 
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2016 C L C 1621 

[Lahore (Multan Bench)] 

Before Amin-ud-Din Khan, J 

Mst. TAJ BIBI through L.Rs.----Petitioners 

Versus 

Rana SALAH-UD-DIN----Respondent 

 

R.S.A. No.56 of 2010, decided on 8th October, 2015.  

(a) Specific Relief Act (I of 1877)--- 
----S. 8---Civil Procedure Code (V of 1908), O.VII, R. 3 & O.XXIII, R.1---Suit for 

possession of immovable property---Requirements---Non-framing of issue---Effect---Fine 

imposed at the time of withdrawal of first suit was not deposited and second suit was filed---

Suit was decreed concurrently---Validity---Plaintiff was required to plead complete 

specification of suit property---Site plan should have been annexed with the plaint to 

identify the land in question---Plaintiff was required to prove that suit house had been 

constructed upon the land owned by him---Plaintiff was owner of disputed land but nothing 

was on record that suit house had been constructed on the said land---Both the courts below 

had failed to take into consideration the real question of controversy between the parties---

Civil dispute had to be decided by preponderance of evidence---Findings recorded by the 

courts below were against the evidence available on the file---Non-framing of issue could 

not be a ground to set aside the judgments and decrees and remand the case unless a party 

proved that it was prejudiced due to non-framing of said issue---Plaintiff had not deposited 

the fine against which permission to file another suit on same cause of action was granted---

Permission to file another suit was no more in field as plaintiff had not fulfilled the 

condition of said permission---Second suit on same cause of action was barred under 

O.XXIII, R.1, C.P.C.---Findings recorded by the courts below were nullity in the eye of law-

--Impugned judgments and decrees passed by the courts below were set aside and suit was 

dismissed with costs throughout---Second appeal was allowed in circumstances.  

Abdul Karim v. Haji Noor Badshah 2012 SCMR 212 rel.  

 

(b) Administration of justice---  
----Civil dispute should be decided by preponderance of evidence.  

Muhammad Ramzan Khalid Joiya for Appellants.  

Rao Jamshaid Ali Khan for Respondent.  

Date of hearing: 8th October, 2015. 

 

JUDGMENT  

AMIN-UD-DIN KHAN, J.--- Through this appeal the appellants/defendants have 

challenged the judgment and decree dated 03.2010 passed by the learned Additional District 

Judge, Muzaffargarh, whereby the appeal filed by them was dismissed, and the judgment 

and decree dated 11.10.2006 passed by the learned Senior Civil Judge, Muzaffargarh, 

whereby the suit for possession filed by the respondent/plaintiff was decreed.  

2. Briefly, the facts as leading to this appeal are that on 28.05.2004 the plaintiff/respondent 

filed a suit for possession of house measuring 18-marlas situated in Ward No. 8, 18/103 

share of Khata No.9 fully described in the head note of the plaint and compensation for use 

of house has also been claimed. The written statement was filed and suit was contested. 
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Learned trial Court framed the issues and invited the parties to produce their respective 

evidence. Both the parties produced oral as well as documentary evidence in support of their 

versions. After the completion of trial vide judgment and decree dated 11.10.2006 suit was 

decreed by the learned trial Court. Feeling aggrieved thereby, an appeal was preferred by the 

defendants/appellants before the learned first appellate Court, which was dismissed vide 

judgment and decree dated 20.03.2010. Hence, this second appeal.  

3. Learned counsel for the appellants argues that previously a suit for possession was filed 

by the plaintiff-respondent in the year 1999, which remained pending for 2/3 years and 

thereafter plaintiff withdrew that suit and as per plaintiff/respondent, as stated in his cross-

examination, when he appeared as PW-1, that permission was granted to file a fresh suit on 

payment of Rs.500/- as fine and thereafter he filed an ejectment petition without depositing 

amount of fine; argues that then ejectment petition was filed against the predecessor of 

appellants/ defendants, which was dismissed by the learned Rent Controller, an appeal was 

preferred which was accepted and ultimately matter came up before this Court in shape of 

Writ Petition No.1559 of 2003 filed by the predecessor of appellants/defendants, which was 

accepted on 19.04.2004 and the ejectment petition was dismissed, thereafter the plaintiff/ 

respondent filed suit subject matter of this appeal. Argues that ejectment petition was filed 

with regard to Khata No.6/4/5 for an area of 8-marlas, whereas the present suit is for 18-

marlas; that both the courts below have recorded the findings that claim of the 

plaintiff/respondent to the extent of construction of house etc is false, therefore, a decree for 

cost of construction has been passed in favour of appellants, which was challenged through 

cross objections before the learned first appellate Court and cross objections were also 

dismissed and the plaintiff/ respondent opted to file RSA No.88 of 2010 against dismissal of 

cross objections, which has been withdrawn on 10.09.2015 and as such the findings to that 

extent have become final. It has been further argued that actually the land under the suit 

house is owned by the provincial government, which is adjacent to the Police Station and 

predecessor of appellants was Washer-man and working with the Police Station, therefore, 

after construction of house he was enjoying the suit house and the plaintiff/respondent 

dishonestly started litigation, as he is a political person, remained Councillor of the area 

twice and when his first suit was withdrawn as stated by him while appearing as PW-1 that 

the cost has not been paid, therefore, this second suit is not competent; that in the ejectment 

petition contrary stance was taken by the respondent/plaintiff. Argues that the plaintiff failed 

to establish that the house in question is constructed upon the property owned by him; that 

as the plaintiff claims to be the owner of 5-kanals 3-marlas of land situated in Khata No.9 

and admittedly he has sold in shape of specific plots of various sizes to 10/11 persons, now 

his remaining land is under the streets etc. and dishonestly he is claiming the ownership of 

house of the appellants/defendants; that no proper issues have been framed in order to cover 

all the legal objections raised by the appellants/defendants in the written statement, 

therefore, prays for acceptance of this appeal or in the alternate prays that case be remanded 

for framing of proper issues and decision afresh.  

4. On the other hand, learned counsel for the respondent-plaintiff argues that first suit was 

withdrawn in order to file an ejectment petition and the same was filed but unfortunately the 

decision of this Court recorded in Writ Petition No.1559 of 2003 was against the respondent/ 

plaintiff, therefore, he was forced to file the present suit which is subject matter of this 

appeal; admits that the fine imposed at the time of withdrawal of first suit has not been 

deposited in the Court, states as an ejectment petition was filed after withdrawal of first suit, 
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therefore, there was no need to deposit the fine; that when it is admitted that the appellants-

defendants never claimed ownership of suit property, therefore, the concurrent findings 

recorded by both the courts below are in accordance with law and this Court cannot set aside 

the same on the basis of minor discrepancies highlighted by the learned counsel for the 

appellants. Argues that in this area there is a custom that without sanction of construction 

plan people construct their houses and start living therein, therefore, if no plan was got 

sanctioned by the plaintiff/respondent, it makes no difference. Argues that if issues have not 

been framed and at proper time the correction of same or additional issues were not claimed, 

it makes no difference. Relies upon "2012 SCMR 212 (Abdul Karim v. Haji Noor 

Badshah)". Prays for dismissal of the appeal.  

5. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely as well as the findings recorded by two courts below.  

6. While going through the findings recorded by both the learned courts below I have 

noticed that the courts below failed to take into consideration real question in controversy 

between the parties. It is not denied that the plaintiff is owner of property mentioned in the 

revenue record, as he has produced the revenue record in his evidence. It is also an admitted 

position that the original defendant/appellant or his legal heirs are not owner of the property 

or the suit house. Their case is that the property under their constructed house is owned by 

the provincial government. When the findings of both the courts below are that the plaintiff-

respondent failed to establish that he has constructed the house and gave the same to the 

defendant/predecessor of appellants on rent or for residing therein, the only question 

determinable before the Court was that whether the plaintiff remained successful to prove 

that suit house is situated upon the land owned by him. I have minutely gone through the 

evidence led by the plaintiff to prove the legal objections and their response by the 

appellants will be discussed in the later part of the judgment.  

7. As I have noted supra that no cavil that the plaintiff is owner of land in that area, as 

revenue record has been produced to establish his ownership but the missing link is that the 

plaintiff failed to prove that the suit house is constructed upon the property owned by him. 

When his claim of construction of house and his claim that after construction of house he 

has given it to the predecessor of appellants on rent have been repelled not only before the 

appellate Court but also before this Court while deciding Writ Petition No.1559 of 2003 vide 

judgment dated 19.04.2004. In a suit for possession of immovable property the plaintiff was 

required to plead in accordance with Order, VII Rule 3 of the C.P.C., the complete 

specification of property along with site plan which was to be annexed with the plaint, so 

that the property be identified. When the other side has denied that suit house is constructed 

upon the property owned by the plaintiff/respondent, he was required to connect that suit 

house is constructed upon the property owned by him. This connecting evidence is missing. 

If the plaintiff/respondent is owner of property in Khata No.9 as mentioned in the plaint and 

if defendant is not owner of property in that area, it does not mean that blindly a decree be 

granted in favour of plaintiff for possession of the house under the possession of defendants. 

It is now established law that a civil dispute is to be decided by the civil Court by 

preponderance of evidence, therefore, the evidence available on the file is considered in civil 

matters and the status of both the parties as relevance. The plaintiff-respondent admitted that 

he remained Councilor twice in that area and defendant was a poor Washer-man. It is also 

considered that when his first suit was filed and withdrawn or the ejectment petition was 

filed, his claim was for 8-marlas of land and now in this suit the claim is for 18-marlas of 
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land as pleaded by the plaintiff that during the litigation defendant forcibly took the 

possession of 10-marlas from adjacent plot owned by the plaintiff. This statement is not 

easily acceptable.  

8. While going through the record I have perused Ex.P-6 the previous suit for partition filed 

by the plaintiff against shareholders of the Khata. During the proceedings of suit learned 

Civil Judge appointed Naib Tehsildar Jatoi, Revenue Officer Halqa Shehr Sultan as Local 

Commission for submission of report, part of his report is Ex.P-7 which has been produced 

by the plaintiff himself, though it was received in evidence under objection but plaintiff is 

bound by this report, the letter of Local Commission for extension of time for submission of 

report which is reproduced as under:  

which clearly shows that the area where the suit property situated is thickly populated area 

and the Local Commission could not found 'Aks-Masavi' for determination of specific 

khasra numbers and his report Ex.P-9 shows that he has only given report with regard to 

share of joint owners of khata and has not specifically through process of partition separated 

the ownership of every joint shareholder and subsequently on the basis of statement 

recorded by the learned counsel for the parties to that suit, the suit was got decreed on the 

basis of report of Local Commission, which does not show that it is a preliminary decree or 

a final decree. The decree sheet is Ex.P-11. The further important fact is that in Ex.P-9 

Karam Din has been shown as illegal occupant upon 8-marlas of land, this Ex.P-9 is dated 

12.04.1999. The scrutiny of these documents which have been produced by the plaintiff of 

present suit himself lead to the conclusion that even in the year 1999 due to the fact that the 

area is thickly populated and constructed and there was no 'Aks-Masavi' available. The 

determination cannot be made that house in question is constructed upon which khasra 

number and the land owned by the provincial government or claimed by the plaintiff. 

Another fact that the plaintiff stated that he never got installed the electricity meter, whereas 

admittedly electricity meter is installed in the name of Karam Din, when the electricity bills 

in shape of Ex.D-1 and Ex.D-2 have been produced. The argument advanced by the learned 

counsel for the appellant has weight that the appellant has sold portions of his property to 

10/11 persons in shape of small plots. Certainly if property is sold through small plots, the 

owner has to earmark some land for thoroughfare and streets and utility plots etc. All these 

facts lead that the findings recorded by both the learned courts below are against the 

evidence available on the file.  

9. So far as the argument of learned counsel for the appellants/ defendants that no proper 

issues were framed is concerned, I am clear in my mind in the light of judgment referred 

supra by the learned counsel for the respondent-plaintiff that framing or non-framing of 

issues is not a ground to set aside the judgments and decrees and remand the case because in 

my considered view pleading of a party is ever in its view and a party produces evidence in 

accordance with its pleadings unless a party proves that by non-framing an issue it was 

prejudiced, only then this objection can be considered, otherwise ordinarily it makes no 

difference if any specific issue could not be framed and further it is the duty of a party to 

raise objection at the first instance and not at this second appellate stage, therefore, this 

contention of learned counsel for the appellants/defendants is not considerable.  

10. So far as the objection that previous suit was withdrawn as admitted by the 

plaintiff/respondent with the permission to file a fresh suit, though the order of permission to 

withdraw the suit is not on the file but the plaintiff when appeared as PW-1 has admitted in 

his statement when he was being cross-examined that he has not deposited cost of Rs.500/- 
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as ordered by the trial Court, the explanation is that after withdrawal of suit as he filed 

ejectment petition, therefore, he has not deposited the amount of fine. When the second suit 

even after ultimate dismissal of ejectment petition has been filed and admittedly plaintiff has 

not deposited the amount of fine against which a permission to file another suit on the same 

cause of action was granted, it is a hurdle against the plaintiff when he has not fulfilled the 

condition of permission. It means that permission is no more in the field and admittedly on 

the same cause of action the second suit is barred under Order XXIII Rule, 1 of the C.P.C. In 

this view of the matter, both the learned courts below fell in error while ignoring these legal 

aspects of the case. Therefore, the findings recorded by both the courts below whereby a 

decree for possession has been granted in favour of plaintiff is nullity in the eye of law.  

11. In the light of what has been discussed above, this appeal is allowed and the impugned 

judgments and decrees passed by both the courts below are set aside. The result would be 

the suit of the respondent/plaintiff for possession shall stand dismissed with costs 

throughout. 

ZC/T-1/L        Second appeal allowed. 

 

2016 M L D 80 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. BUSHRA BIBI and others---Petitioners 

Versus 

HIDAYATULLAH and others---Respondents 
 

Civil Revision No.1633 of 2011, heard on 18th January, 2013. 

 (a) Specific Relief Act (I of 1877)---  
----S.42---Suit for declaration---When share in the Khata has been transferred through 

mutation, then no question of transfer of specific property from joint Khata arises and if the 

purchasers are in possession of specific property, the remedy for the party lies anywhere else 

and a party cannot challenge the judgment and decree which has been passed in favour of 

that party. 

  

(b) Civil Procedure Code (V of 1908)---  
----S.115---Revision---Scope---When findings were recorded in accordance with law and 

fact on record, then there is no need to interfere while exercising revisional jurisdiction. 

 Sardar Ghulam Baqir Dogar for Petitioners.  

Ch. Riasat Ali for Respondent No.6.  

Date of hearing: 18th January, 2013. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioners have challenged the 

judgment & decree dated 22.02.2011 passed by learned Addl: District Judge, Gujranwala, 

whereby the appeal filed by them was dismissed, and the judgment & decree dated 

31.10.2009 passed by learned Civil Judge, Gujranwala, whereby the suit filed by the 

petitioners was partially decreed. 
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2. The facts, in brief, are that the petitioners-plaintiffs filed a suit on 28.07.2003, wherein 

they challenged the mutation No.299 sanctioned on 27.06.1995 of inheritance of Soba Khan 

s/o Boota, mentioned in Para 3 of the plaint the complete pedigree table of said Soba Khan 

and pleading therein that in mutation of inheritance petitioners have been ignored and the 

property was distributed between defendants No.1 to 5. In the suit they have also challenged 

the mutation of exchange No.302 attested on 27.08.1995 and mutation No.368 dated 

22.12.1999 to the extent of share of plaintiffs. 

  

3. The defendant No.1 opted not to appear before the court. The defendants No.2 to filed 

consenting written statement, whereas defendants No.3 and 7 to 9 filed their separate written 

statements and contested the suit. Learned trial court framed issues and invited the parties to 

produce their respective evidence. Both the parties adduced oral as well as documentary 

evidence. After the close of trial, learned trial court vide judgment & decree dated 

31.10.2009 partially decreed the suit to the extent that plaintiffs are legal heirs of Soba Khan 

deceased, hence, are entitled to inherit the suit land and to the extent of setting aside the 

transaction suit was dismissed. Learned trial court held that these transactions do not 

infringe the rights of plaintiffs. The appeal was filed by the plaintiffs before learned first 

appellate court, which was also dismissed vide judgment & decree dated 22.02.2011. Hence, 

this civil revision. 

  

4. Learned counsel for the petitioners when confronted to the position that why he is 

pressing for setting aside the transaction by defendants No.1 to 5 of suit in favour of 

defendants No.6 to 9 when by these transactions rights of plaintiffs are not injured, as the 

property in the name of defendants No.1 to 5 even after these transactions is sufficient to 

meet with the claim of petitioners-plaintiffs. Learned counsel stated that defendants No.6 to 

9/purchasers or transferee through exchange are in possession of specific property, therefore 

the petitioners-plaintiffs were forced to file this petition. Learned counsel further when 

confronted that whether the property sold through transfer by defendants No.1 to 5 is more 

than their entitlement after implementation of decree passed by learned trial court. The 

answer is in negative. 

  

5. On the other hand, learned counsel for respondent No.6 has supported the findings 

recorded by two courts below and prays for dismissal of instant civil revision. For service of 

respondents No.1-b, 1-d, 1-e and 1-f, publication issued in the newspaper has been received. 

No one is in attendance on their behalf. Therefore, they are proceeded against exparte. 

  

6. I have heard the learned counsel for the petitioners, for respondent No.6 at full length and 

also gone through the record minutely. 

  

7. I have noticed that through the impugned mutations share in the Khata has been 

transferred, therefore no question of transfer of specific property from joint Khata arises and 

if the purchasers are in possession of specific property, the remedy for the petitioners lies 

anywhere else but they cannot challenge the judgment & decree which has been passed in 

their favour. In the circumstances of case, it seems that the appeal and revision have been 

filed for the interest of defendants No.1 to 5, as by the decree granted by learned trial court, 

the petitioners-plaintiffs were given their due in the suit property and to that extent suit was 
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decreed. Now the petitioners want that the transactions by defendants No.1 to 5 be also 

declared null and void, which shows that they want to facilitate defendants No.1 to 5 and 

with their connivance revision has been filed. In this view of the matter, the findings 

recorded by both the courts below are in accordance with law and facts on record, which 

need not be interfered with by this court while exercising revisional jurisdiction. I see no 

force in this civil revision and the same is dismissed. 

 ZC/B-5/L         Revision dismissed. 

  

2016 M L D 135 

[Lahore] 

Before Amin-ud-Din Khan, J 

SHAH MUHAMMAD---Petitioner 

Versus 

Mst. KHURSHID BEGUM and others---Respondents 
 

C.R. No.698 of 2000, heard on 9th January, 2013. 

 Specific Relief Act (I of 1877)---  
----Ss.42 & 54---West Pakistan Land Revenue Act (XVII of 1967), S.42---Limitation Act 

(IX of 1908), Art. 120---Suit for declaration and injunction---Limitation---Mutation, 

assailing of---Revenue record---Parat Sarkar and Parat Patwar---Plaintiffs assailed mutation 

in question fourteen years after it was attested---Judgment and decree passed by Trial Court 

in favour of plaintiffs was maintained by Lower Appellate Court---Validity---Both the 

courts below had given preference to "Parat Patwar" against "Parat Sarkar" which was 

against law, as certified copy of "Parat Sarkar" of mutation was admissible in evidence and 

had evidentiary value against "Parat Patwar"---No cutting or over-writing in "Parat Sarkar" 

was found---Findings recorded by courts below with regard to mutation in question were not 

sustainable under law, therefore, were set aside---Plaintiffs claimed to have paid entire price 

for transfer of land and mutation in question was sanctioned and incorporated in revenue 

record, therefore, plaintiffs were bound under law to show that their suit was within 

prescribed period of limitation---Mutation was sanctioned on 9-9-1979 and suit was filed on 

13-2-1993, which had been filed after about 14 years of attestation of mutation---Limitation 

provided for declaratory suit under residuary Art. 120 of Limitation Act, 1908, was 

applicable and limitation provided therein was six years, thus suit was time-barred---

Findings of both the courts below with regard to limitation were against law, therefore, 

findings recorded by both the courts and judgments and decrees were set aside and suit filed 

by plaintiffs was dismissed---Revision was allowed in circumstances. 

 Syed Kaleem Ahmad Khurshid for Petitioner. 

Mian Abdul Hayee for Respondents Nos. 1 to 7.  

Respondent No.8 proceeded against ex parte.  

Muhammad Nasir Chohan, A.A.-G. for Respondents Nos. 9 and 10.  

Date of hearing: 9th January, 2013. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this revision petition the petitioner has challenged 

the judgment and decree dated 19.1.2000, passed by the learned Additional District Judge, 

Sialkot, whereby appeal filed by the petitioner was dismissed upholding the judgment and 
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decree dated 23.2.1999, passed by the learned Civil Judge, Sialkot, whereby suit filed by the 

respondents was decreed. 

  

2. Brief facts of the case are that respondents No.1 to 7/plaintiffs on 13.2.1993, filed a suit 

for declaration and permanent injunction challenging therein Mutation No.146, sanctioned 

on 9.9.1979, whereby land measuring 20 kanals 8 marlas was transferred in the name of 

Ghulam Muhammad, predecessor of the plaintiffs and Shah Muhammad, 

petitioner/defendant. According to the case of the plaintiffs/respondents No.1 to 7 Shah 

Muhammad and Ghulam Muhammad were real brothers, they were migrates from Jammu & 

Kashmir and land was allotted to Ghulam Muhammad but at the time of conferment of 

proprietary rights defendant Shah Muhammad who was his real brother and influential 

person got sanctioned the impugned mutation. The same was challenged through the suit in 

hand. Written statement was filed and the suit was contested. The learned trial Court framed 

the issue and invited the parties to adduce their respective evidence. Both the parties 

produced their oral as well as documentary evidence. The learned trial Court decreed the suit 

vide judgment and decree dated 23.2.1999. Appeal was preferred against the aforesaid 

judgment and decree, which was dismissed vide judgment and decree dated 19.1.2000, 

hence, the instant revision petition. 

  

3. Learned counsel for the petitioner argues that the suit was clearly time barred as the 

impugned mutation was sanctioned on 9.9.1979 and the same has been challenged through 

the suit in hand, which was filed on 13.2.1993; that in accordance with the prevalent scheme 

the land was to be allotted in the name of the head of the family and at the time of sanction 

of mutation in accordance with letter No.1740/2549/78, issued by the Board of Revenue, the 

land was to be confirmed in the name of every member of the family, therefore, in 

accordance with law the mutation has been rightly sanctioned; that Ghulam Muhammad, the 

original plaintiff, never appeared in the witness box; that the statement of P.W.3 Rehmat Ali 

is in contradiction with the documentary evidence produced by the plaintiffs in the shape of 

jamabandis, which are available on the file as Exh. P-2 to Exh. P-6; that the learned Courts 

below have wrongly relied upon the photo copy of the challan for payment of price; that 

even the payment of price which is admitted by the plaintiffs at least shows that transaction 

of transfer of property was in the knowledge of the plaintiffs; that the same was incorporated 

in the jamabandi after sanction of the mutation, therefore, the suit was not maintainable and 

that both the Courts below have ignored the impact of "Mark A & B", the general power of 

attorney by Shah Muhammad in favour of Ghulam Muhammad and its Abtal Nama. 

  

4. On the other hand, the learned counsel for the respondents argues that there are concurrent 

findings of facts recorded by the two Courts below and this Court ordinarily does not 

interfere in the concurrent findings of the Courts below; that the plaintiffs/respondents No.1 

to 7 have fully proved the case pleaded by them and that the application for permission of 

additional evidence is also not maintainable to produce "Mark A & B" in evidence. 

  

5. I have noticed that C.M. No. 2-C of 2000, has been filed for permission to produce in 

evidence "Mark A&B". The respondents have filed the reply of this C.M. In my view the 

already available evidence on the file is sufficient to decide the matter in issue, therefore, 
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there is no need to grant permission to produce the said evidence through C.M. No.2-C of 

2000, which is disposed of accordingly. 

So far as C.M. No.1-C of 2012, is concerned through which notification/letter 

No.1740/2549/78, issued by the Board of Revenue, has been sought to be produced on 

record was allowed by this Court vide order dated 31.5.2012, therefore, judicial notice can 

be taken of this document. 

  

6. I have heard the learned counsel for the parties at full length and have also gone through 

the evidence with their able assistance. The basic question involved in this suit whereby a 

mutation was challenged which was sanctioned on 9.9.1979 and the suit was filed on 

13.2.1993. I have noticed that this mutation has been entered on 11.4.1979, on the basis of 

Robkar from the Court of Tehsildar as mentioned in column No.14 of Exh. D-1, which is 

certified copy of the impugned mutation, the Patwari has referred the Robkar meaning 

thereby that this mutation has been entered and sanctioned on the basis of order dated 

29.3.1979, passed by the Court of Tehsidlar Sialkot. The order of Tehsildar dated 29.3.1979, 

has been mentioned in column No.12 of Exh. D-1. When questioned to the learned counsel 

for respondents No.1 to 7 whether the order of the Tehsildar is on the file or whether that 

order was challenged before any higher forum or has been challenged in the suit in hand the 

answer is in the negative. I am astonished that the only question determinable in the lis was 

the question whether the mutation is against the order referred in column No.14 of the 

mutation passed by the Tehsildar Sialkot or not and whether the order passed by the 

Tehsildar was in accordance with law or not and whether the order of the Tehsidlar has been 

challenged in higher forum or not. As I have noticed above that even the order of Tehsildar 

is not on the file and the counsel for the plaintiffs/respondents No.1 to 7 has admitted that 

the order of Tehsidlar has not been challenged before any higher forum in the revenue side 

and also admits that the same has not been challenged before the trial Court in the suit in 

hand. When it is the position that the mutation has been sanctioned on the basis of an order, 

which has never been challenged before the Civil Court in the suit in hand how both the 

Courts below granted a decree in favour of the plaintiffs/respondents No.1 to 7. It is a case 

of grave miscarriage of justice where both the Courts below even have not considered that 

what is the real matter in issue before them, therefore, it is an instance of misreading and 

non-reading of evidence available on the file, therefore, findings recoded by the Courts 

below whereby the mutation was set aside are absolutely against law. They have discussed 

the things which were not even relevant for the purposes of deciding the point in issue. They 

have given preference to "Part Patwar" against "Part Sarkar" which is also against law. 

Certified copy of "Part Sarkar" of mutation is admissible in evidence and has evidentiary 

value against "Part Patwar". There is no cutting or over-writing in "Part Sarkar". The 

findings recorded by the Courts below with regard to mutation in question are not 

sustainable under the law, therefore, are set aside. 

  

7. So far as limitation is concerned when it was the case of the plaintiffs/respondents No.1 to 

7 that they had paid the entire price for the transfer of land and the impugned mutation was 

sanctioned and incorporated in the revenue record the plaintiffs were bound under the law to 

show that their suit is within prescribed period of limitation. As the mutation has been 

sanctioned on 9.9.1979 and the suit has been filed on 13.2.1993, which has been filed after 

about 14 years of attestation of mutation, therefore, the limitation provided for declaratory 
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suit under residuary article 120 of the Limitation Act, 1908, was applicable and the 

limitation provided therein is six years. The suit was badly time barred. The findings of both 

the Courts below with regard to the limitation are also against law, therefore, the findings 

recorded by both the Courts below and judgments and decrees are set aside by accepting the 

instant civil revision, the suit filed by the plaintiffs/respondents No.1 to 7 is dismissed with 

no order as to costs. 

 MH/S-43/L         Revision allowed. 

  

2016 M L D 185 

[Lahore] 

Before Amin-ud-Din Khan, J 

SHER MUHAMMAD and others---Petitioners 

Versus 

Mst. FATIMA and others---Respondents 

 

Civil Revision No.523-D of 2007, heard on 16th June, 2015.  

(a) Specific Relief Act (I of 1877)---  
----S. 42---Limitation Act (IX of 1908), S. 3 & Art. 120---Civil Procedure Code (V of 1908), 

O. XVIII, R. 2----Qanun-e-Shahadat (10 of 1984), Art. 129---Suit for declaration on the 

basis of inheritance---Limitation, determination of---Faith/sect of deceased---Determination-

--Presumption as to Sunni faith---Applicability---Plaintiff not appearing as witness---Effect-

--Plaintiff filed suit claiming that her father was owner of suit land, and, after his death, she, 

along with her sisters, being the only legal heirs, alone were entitled to inherit said land as 

deceased belonged to Shia faith, and that suit land had wrongly been distributed through 

mutation of inheritance among daughters, widows and collaterals of deceased in accordance 

with Sunni faith---Both Trial Court and appellate court decreed the suit---Validity---Plaintiff 

witness, husband of one of daughters of deceased, who alleged to have led funeral prayer of 

deceased, was interested witness and same was, therefore, not helpful for plaintiff---Said 

witness admitted himself to be Sunni Muslim; he lived one mile away from residence of 

deceased and was also not from family or resident of the area where deceased lived---Said 

witness also admitted that deceased died about thirty-five years ago, whereas Imam Bargah 

was established in said area of residence of deceased about twenty-five years ago---Another 

plaintiff witness was attorney of plaintiff, who showed ignorance regarding attestation of 

inheritance mutation on alleged date---Said witness never stated that inheritance mutation 

was not in the knowledge of plaintiff before filing of present suit---Inheritance mutation, as 

per record, had been incorporated in revenue record, and after consolidation proceedings had 

been conducted later, mutation of distribution of suit land had also been attested, which 

showed that possession of suit land had been transferred to legal heirs---Said legal heirs had 

been enjoying possession for the last thirty-four years---Funeral prayer of deceased offered 

in accordance with any specific faith did not show that he was professing said faith, as after 

death it was not option of deceased as to by what faith his funeral prayer was to be offered---

Plaintiff was required to prove that deceased was professing Shia faith as she had claimed in 

suit---All witnesses had given their opinion, and no evidence with regard to conduct of 

deceased had been brought on record---When plaintiff had opted not to appear as her own 

witness without any valid reason, presumption was against her---Janaza/funeral prayer was 

not a determining factor of faith of deceased---Conduct of deceased was relevant for 
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determination of his faith---All Muslims were governed by Hanafi law unless proved to the 

contrary---Under Art. 120 of Limitation Act, 1908, limitation of six years was provided 

from date when right to sue had accrued---In the present suit, admittedly, right to suit had 

accrued from date of attestation of mutation of inheritance---Plaintiff had not denied that 

mutation had been attested in year 1967, and suit was filed in 2000---Suit was, therefore, 

barred by time---When pleadings had not been proved through evidence, no decree could 

have been passed in favour of plaintiff---Both courts below fell in error while recording their 

findings-High Court, allowing revision petition, set aside judgment and decree of courts 

below---Revision petition was accepted in circumstance.  

Muhammad Islam v. Inspector-General of Police, Islamabad and others 2011 SCMR 8; Mst. 

Latifan Bibi and others v. Muhammad Bashir and others 2006 CLC 1076 and Mst. Rashidan 

Bibi through Legal Heirs v. Mst. Jantay Bibi through Legal and 2 others 2005 MLD 1202 

rel.  

(b) Pleadings--- 
----Proof of---When pleadings have not been proved through evidence, no decree can be 

passed in favour of plaintiff. 

 (c) Islamic Law---  
----Faith---Presumption as to faith of a Muslim---All Muslims are governed by Hanafi law 

unless proved to the contrary.  

Mst. Rashidan Bibi through Legal Heirs v. Mst. Jantay Bibi through Legal and 2 others 2005 

MLD 1202 rel.  

(d) Civil Procedure Code (V of 1908)---  
----O. XVIII, R. 2----Qanun-e-Shahadat (10 of 1984), Art. 129---Evidence, recording of---

Plaintiff not appearing as her own witness---Effect---Court may presume existence of certain 

fact, etc.---When plaintiff has opted not to appear as her own witness without any valid 

reason, presumption was against her.  

(e) Limitation Act (IX of 1908)---  
---S. 3----Under S. 3 of Limitation Act, 1908, it is duty of court to dismiss suit if same as 

been filed after prescribed period of limitation. 

Muhammad Islam v. Inspector-General of Police, Islamabad and others 2011 SCMR 8 rel.  

Sardar Ghazi Raza Khan for Petitioners.  

Yafis Naveed Hashmi for Respondents.  

Date of hearing: 16th June, 2015. 

 

JUDGMENT  

AMIN-UD-DIN KHAN, J.---Through this revision petition petitioners have challenged the 

judgment & decree dated 19.05.2007 passed by the learned District Judge, Dera Ghazi Khan 

whereby appeal filed by the petitioners was dismissed and the judgment & decree dated 

23.2.2007 passed by learned Civil Judge, Dera Ghazi Khan whereby suit for declaration 

filed by the respondents-plaintiffs was decreed. 

2. Brief facts of the case are that on 16.5.2000 plaintiff-respondent No. 1 filed a suit for 

declaration that plaintiff is owner in possession of the suit property, fully described in the 

head-note of the plaint and defendants have absolutely no concern with the suit property. 

She challenged the mutation of inheritance No. 5315 attested on 17.12.1966 (which was 

actually sanctioned on 17.12.1967). It is pleaded that Imam Bakhsh father of the plaintiff 

was owner of the suit property, who died 34/35 years ago. It is further pleaded that said 
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Imam Bakhsh was professing "Shia" faith and at the time of his death his seven daughters 

were entitled to inherit the immovable property as he was having no male issue and two 

widows were also alive at that time. It is pleaded that the property through the mutation of 

inheritance has been distributed in accordance with the "Sunni" faith, therefore, it has been 

given to seven daughters, two widows and two collaterals of the deceased. Written statement 

was filed, suit was contested. It was pleaded that he was professing Sunni faith. Issues were 

framed parties were directed to produce their evidence. Plaintiff produced her evidence and 

the right to produce evidence of the defendants-petitioners was closed, therefore, no 

evidence has been produced by them. Learned trial court decreed the suit vide judgment & 

decree dated 23.2.2007. Appeal was preferred, which was dismissed by the learned first 

appellate court vide judgment & decree dated 19.5.2007. Hence, this civil revision. 

3. Learned counsel for the petitioners argues that the inheritance was distributed in 

accordance with the "Sunni" sect. Two widows, seven daughters and two collaterals were 

given share of inheritance according to the law of "Sunni" sect. Learned counsel argues that 

the suit was barred by time as the same has been filed after 34 years of attestation of 

mutation as the mutation after its attestation was incorporated in the revenue record. Argues 

that after 36 years of death of the propositus he was claimed to be "Shia". Plaintiff opted not 

to appear as her own witness. Further that only the opinion of the witnesses has come on the 

record whereas no evidence with regard to conduct of the deceased has been brought on 

record. Further argues that it is a presumption that all the Muslims living in Pakistan are 

presumed to be "Sunni" except proved otherwise. Argues that after 34 years the matter has 

been challenged and further, most of the witnesses have pressed about the funeral prayer of 

the propositus Imam Bakhsh, therefore, argues that the findings recorded by both the courts 

below are against the law and facts of the case and same are liable to be set aside. 

4. On the other hand, learned counsel for the plaintiff-respondent argues that right to 

produce evidence of the defendants-petitioners was closed and no evidence has been 

produced by them, therefore, argues that when there are concurrent findings of fact recorded 

by both the courts below, no case for interference by this Court under Section 115 of the 

C.P.C. has been made out. Prays for dismissal of this civil revision. 

5. I have heard learned counsel for the parties at length, gone through the record and 

findings recorded by both the courts below. 

6. It is not in issue that after attestation of mutation same was incorporated in the revenue 

record and the widows of the deceased were also given the share of inheritance, which is 

evident from the revenue record in the shape of "Jama Bandi" and "Khasra Girdawri" proves 

the same. Exh. P6 pedigree table confirms that defendant Nos. 1 to 10 are collaterals of 

deceased. 

7. PW-1, who claims to have led the funeral prayer of the deceased Imam Bakhs, is husband 

of Mst.Rasti, one of the daughters of deceased. He is an interested witness. Statement of 

PW-2 is not helpful for the plaintiff, who admitted that he is "Sunni" Muslim and resides 

one mile away from the residence of Imam Bakhsh. PW-3 is also not from the family or 

resident of the area where Imam Bakhsh was living. He admitted that Imam Bakhsh died 

34/35 years ago whereas "Imam Bargah" was established in the area of residence of the 

deceased 20/25 years ago. PW-4 is Attorney of the plaintiff. He showed his ignorance that 

mutation of inheritance of deceased was attested on 17.12.1967, not a single word has been 

uttered by this witness that attestation of mutation of inheritance of Imam Bakhsh was not in 

the knowledge of the plaintiff before filing of the suit. 
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8. As I have noted supra that after attestation of mutation the same was incorporated in the 

revenue record, which is evident from the documentary evidence produced by the plaintiff-

respondent as it is also mentioned in "Khana-e-Kaifiyat" of Exh.P.2, which is "Register 

Haqdaran Zameen" for the year 1976-1977 that consolidation proceedings were conducted 

in the Mauza and mutation of "Ishtiraq" (Consolidation) No. 850 was attested and mutation 

of distribution of land was also attested under No. 850/1, which is mentioned in Column No. 

11 of Exh.P2 and Exh.P3, which clearly show that after attestation of mutation possession of 

the land to the legal heirs was also transferred and they were enjoying the possession for the 

last 34 years at the time of filing of the suit. Learned both the courts below failed to take into 

consideration the point of limitation as under section 3 of the Limitation Act, 1908 it is the 

duty of the court to dismiss the suit if it has been filed after the prescribed period of 

limitation. Limitation under the residuary Article 120 of the Limitation Act, 1908 is 

provided six years from the date when the right to sue accrues. In this case admittedly the 

right to sue accrued from the date of attestation of mutation of inheritance and plaintiff has 

not denied that mutation was attested on 17.12.1967 and the suit has been filed in the year 

2000, which was barred by time. Light can be taken from 2011 SCMR 8 "Muhammad Islam 

v. Inspector-General of Police, Islamabad and others". 

9. So far as argument of learned counsel for the petitioners that after death of a person only 

showing that his funeral prayer was offered in accordance with any specific faith, does not 

show, that person was professing the said faith as after the death it was not the option of the 

deceased that by which faith funeral prayer is offered. Plaintiff was required to prove that 

deceased was professing "Shia" faith as she claimed in her suit. From the scrutiny of the 

evidence, it is clear that all the witnesses have given their opinion and no evidence with 

regard to the conduct of the deceased has been brought on the record. Even from the scrutiny 

of the evidence of the witnesses it is clear that it is not helpful for the plaintiff. Even 

statement of her attorney is not in support of the pleadings. When the pleadings have not 

been proved through evidence, no decree could have been passed in favour of the plaintiff. 

Both the courts below fell in error while recording the findings. When plaintiff opted not to 

appear as her own witness without any valid reason, the presumption goes against her. 

10. "Janazah" prayer is not determining factor of faith of the deceased and to determine that 

conduct of the deceased is relevant for determination of his faith, reliance can be placed on 

2006 CLC 1076 "Mst. Latifan Bibi and others v. Muhammad Bashir and others" and with 

regard to presumption that all the Muslims are governed by Hanafi law unless proved 

contrary, light can be taken from 2005 MLD 1202 "Mst. Rashidan Bibi through Legal Heirs 

v. Mst. Jantay Bibi through Legal heirs and 2 others". 

11. In the above circumstances, I am clear in my mind that the suit was barred by time and 

plaintiff-respondent miserably failed to prove the case pleaded by her, therefore, the findings 

recorded by both the courts below are in utter disregard of the evidence available on the file 

and the pleadings of the plaintiff-respondent. In this view of the matter, while allowing this 

civil revision, the judgments & decrees passed by both the courts below are set aside. Result 

would be that suit filed by the plaintiff-respondent stands dismissed. 

SL/S-109/L         Revision accepted.  
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2016 M L D 355 

[Lahore] 

Before Amin-ud-Din Khan, J 

ZAHID HUSSAIN SHAMIM and others---Petitioners 

Versus 

PROVINCE OF PUNJAB through Collector and others---Respondents 

 

Civil Revision No.566 of 2008, heard on 27th November, 2012.  

(a) Specific Relief Act (I of 1877)---  
----S.12---Colonization of Government Lands (Punjab) Act (V of 1912), Ss.10 & 30---Suit 

for specific performance of sale agreement---Allotment of tenancy rights in State land---

Agreement in favour of plaintiff related to such land, wherein proprietary rights were yet to 

be conferred upon defendant---Suit filed against defendant and Province of Punjab decreed 

by Trial Court against private defendant only---Decree not challenged in appeal by private 

defendant---Decree set aside by Appellate Court in appeal filed by Province---Validity---

Private defendant had not contested revision filed by plaintiff---Province was not party to 

such agreement, thus, plaintiff could not pray for its enforcement against Province---Trial 

Court had passed decree in terms of such agreement---Court could not ask private defendant 

to pass a better title than he himself had in suit land---Province had no right to file appeal for 

not being aggrieved by such decree, which had only declared rights in suit land in favour of 

plaintiff and against private defendant---Province, if had any objection, could agitate the 

same during execution of such decree---Appeal filed against such decree was not competent-

--High Court set aside order of Appellate Court and restored that of Trial Court in 

circumstances.  

Hakim Khan v. Aurangzeb and another PLD 1975 Lahore 1170 and Qazi Shamsur Rehman 

and another v. Mst. Chaman Dasta and others 2004 SCMR 1798 ref.  

 

(b) Specific Relief Act (I of 1877)---  
----S.12---Decree in suit for specific performance of sale agreement---Effect---Such decree 

would declare maturity of contract between parties---Rights in property would be created by 

execution of such decree.  

 

(c) Administration of justice---  
----Procedural defects by court could not affect rights of a party---Such defects for being 

curable would not come to the roots of a case.  

Miss Kishwar Naheed for Petitioners.  

Rana Shamshad Khan, Assistant Advocate General for Respondent No.1.  

Respondents Nos. 2-13 exparte.  

Date of hearing: 27th November, 2012. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioners-plaintiffs have 

challenged the judgment and decree dated 27.03.2008 passed by learned Addl: District 

Judge, Bhakkar, whereby the appeal filed by the Province of Punjab was accepted, by way 

of which, judgment and decree dated 29.07.2006 passed by learned Senior Civil Judge, 

Bhakkar, decreeing the suit for specific performance filed by the petitioners, were set aside.  
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2. Briefly, the facts as leading to this civil revision are that the petitioners-plaintiffs on 

17.06.2000 filed a suit for specific performance on the basis of an agreement to sell dated 

24.10.1968 with regard to the suit property, which was subject matter of tube well sinking 

scheme and as yet the proprietary rights were not conferred upon defendants Nos.2 to 13, 

therefore Province of Punjab was also impleaded as party. The defendants Nos.1 to 4 and 7 

filed written statement and evasive denial was pleaded. Learned trial court framed issues and 

invited the parties to produce their respective evidence. After the close of trial, vide 

judgment and decree dated 29.07.2006 suit was decree by learned trial court to the extent of 

5/6 share in term of sale agreement dated 24.10.1968. Astonishingly, the private defendants 

opted not to file the appeal. The Province of Punjab preferred an appeal before the learned 

first appellate court, which was accepted vide judgment and decree dated 27.03.2008. While 

amending issue No.1 and framing additional issues Nos.1-B to 1-I the case was remanded to 

the trial court with the direction to decide the same afresh after recording the evidence of 

parties regarding the additional issues. Hence, this civil revision.  

3. Learned counsel for the petitioners-plaintiffs argues that the Province of Punjab was a 

formal party, as the plaintiffs have come to the court for implementation of a contract 

between the private parties and Province of Punjab was made party because the proprietary 

rights were not conferred upon the private defendants and further learned trial court has 

granted a decree in terms of agreement to sell in favour of plaintiffs by the private 

defendants dated 24.10.1968; that as the private defendants have not challenged the 

judgment and decree passed by learned trial court and the Province of Punjab was having 

absolutely no right to challenge the judgment and decree passed by learned trial court; that 

the remand order passed by learned first appellate court is absolutely against the law. 

Learned counsel while relying upon "PLD 1975 Lahore 1170 (Hakim Khan v. Aurangzeb 

and another) and 2004 SCMR 1798 (Qazi Shamsur Rehman and another v. Mst. Chaman 

Dasta and others)" states that the defect of endorsement on the documents by the trial court 

is a procedural defect, which is curable. 

4. On the other hand, learned Assistant Advocate General has supported the findings 

recorded by learned first appellate court and prays for dismissal of this civil revision.  

5. I have heard the learned counsel for the petitioners and learned A.A.G. at full length and 

also gone through the record with their able assistance.  

6. The private defendants/respondents have opted not to contest this civil revision and they 

have been proceeded against ex-parte. Only the Province of Punjab is defending this 

revision petition. The agreement was between private parties. The province of Punjab was 

not party to that agreement, therefore the plaintiffs at the most could ask for the performance 

of agreement against the private parties. They cannot ask for implementation of the contract 

against the province of Punjab and even the learned trial court has granted decree in terms of 

agreement to sell. Meaning thereby the private defendants cannot be asked to pass a better 

title than they themselves have. Even otherwise, a decree for specific performance just 

declares the maturity of a contract between the parties. The rights in the property are created 

by execution of that decree. Through a decree in question passed by learned trial court, the 

rights in the property in favour of plaintiffs against the private defendants/respondents have 

been declared, therefore province of Punjab was not an aggrieved party. If the province of 

Punjab has any grievance against the execution of that decree, that can be agitated by the 

province of Punjab at the time of execution of decree. As I am clear in my mind that the 

province of Punjab was having absolutely no right to file an appeal, therefore after setting 
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aside the remand order asking the first appellate court to decide the appeal on merits will not 

serve any useful purpose. As such, in the peculiar circumstances of this case, I am of the 

view that the remand order passed by learned first appellate court is absolutely un-necessary 

and not required under the law. As I am of the opinion that the province of Punjab was not 

aggrieved party by the judgment and decree and no independent executable decree has been 

passed in favour of the plaintiffs and against the province of Punjab, therefore the appeal 

filed by the province of Punjab was not competent.  

7. With regard to the reliance made by learned counsel for the petitioners-plaintiffs, I agree 

that the procedural defects by the court cannot affect the rights of a party and procedural 

defects are curable, which do not come to the roots, of a case.  

8. For the foregoing reasons, this civil revision is allowed and the impugned 

judgment/remand order passed by learned first appellate court is set aside and that of learned 

trial court are upheld.  

SAK/Z-4/L         Revision accepted. 

 

2016 M L D 766 

[Lahore] 

Before Amin-ud-Din Khan, J 

ALLAH DAD KHAN (deceased) through Legal Heirs and others---Petitioners 

Versus 

ATAR KHAN and others---Respondents 

 

Civil Revisions Nos.990 and 991 of 2010, heard on 8th May, 2014.  

Punjab Land Revenue Act (XVII of 1967)---  
----S.42---Punjab Land Revenue Rules, 1968, Form No.39---Land Records Manual, Chap. 7, 

Para. 7.4 (XIV)---Punjab Tenancy Act (XVI of 1887), Ss.8, 38, 50, 58, 77 & 114---Sale of 

Right of 'Dakheel Kari'---Attestation of mutation---Limitation---Objection that mutation 

could not have been attested after six months of entry of mutation had no substance---Once 

authority and genuineness of the sale transaction had been established, mere irregularity in 

procedure of attestation of mutation would not suffer (adversely affect) the binding effect of 

mutation---Father of plaintiffs who was the original right holder of the suit land did not 

challenge the mutation in his life time despite the fact that he remained alive for 40 years 

after the attestation of mutation---Moreover, mutation was 30 years old document at the time 

of filing of suit---Courts below did not assess evidentiary value of mutation under the 

Qanun-e-Shahadat, 1984---Punjab Land Revenue Act, 1967 was not in force at the time of 

filing of suit---Mutation had admittedly been incorporated in the revenue record and said 

entries remained intact till the filing of suit---Presumption of truth was attached to the record 

of rights---Plaintiffs failed to discharge the burden to prove that mutation was wrongly 

attested---Plaintiffs were in knowledge of impugned mutation three years prior to the filing 

of the suit---Under law of mutation, long silence of person without valid explanation would 

extinguish any right and such right would not remain enforceable at law---Suit was time-

barred---Courts below fell in error while deciding question of limitation and failed to 

consider that Ss.38, 50, 58, 77 and 114 of the Punjab Tenancy Act, 1887 were applicable to 

the case---Predecessor/father of plaintiffs was not cultivating the land at the time of 

attestation of mutation and had migrated from the Mauza where the suit land was situated---

Plaintiffs could not be declared owners of the suit property---Wrongfully dispossessed 
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occupancy tenant could avail remedy under S.50 of the Punjab Tenancy Act, 1887---

Revenue Court, and not the Civil Court, could take cognizance of the matter in issue---

Under S.114 of the Punjab Tenancy Act, 1887 occupancy rights could not be created in 

favour of plaintiffs through decree of court after enforcement of the Punjab Tenancy 

(Amendment) Act (VII of 1952)---Findings of courts below were result of misreading and 

non-reading of evidence---Revision was accepted.  

Muhammad Ishaq and 2 others v. Ghafoor Khan and another 2000 SCMR 519; Muhammad 

Amir and others v. Mst. Beevi and others 2007 SCMR 614; Abdul Ahad and others v. 

Roshan Din and 36 others PLD 1979 SC 890; Nazir Ahmad and another v. Muhammad 

Yousaf PLD 2013 Lah. 517 and Atta Muhammad v. Maula Bakhsh and others 2007 SCMR 

1446 rel. 

Khalid Mian and Malik Noor Muhammad Awan for Petitioners.  

Amir Abdullah Khan Niazi for Respondents Nos. 1 and 2.  

Date of hearing: 8th May, 2014.  

 

JUDGMENT 

AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners have challenged the 

judgment and decree dated 11.02.2010 passed by learned Additional District Judge, 

Mianwali whereby appeal filed by the petitioners was dismissed and the judgment and 

decree dated 13.4.2009 passed by learned Civil Judge 1st Class, Mianwali whereby suit for 

declaration filed by the respondents-plaintiffs was decreed.  

2. Through this single judgment I intend to decide above mentioned two Civil Revisions as 

in both the suits subject matter of both the revisions, basic Mutation No. 4527 attested on 

12.06.1940 has been challenged and reasons for filing of two suits is that by further 

transactions the properties were transferred in favour of various persons, therefore, two suits 

were filed which were decided through consolidated judgment by the learned trial court and 

even the judgment of the learned first appellate court is also consolidated, therefore, through 

this consolidated judgment both these revisions are being decided.  

3. Brief facts of the case are that on 27.6.2003 Atar Khan and Alam Khan plaintiffs-

respondents filed two declaratory suits. They challenged mutation No. 4527 attested on 

12.6.1940, of the sale of "Haq-e-Dakheel Kari" by their father in favour of Muhammad 

Aslam Khan, the owner of the suit property. They have challenged the further transactions 

of exchange and sale etc. in their suits. Written statements were filed by the legal heirs of the 

original transferee as well as by the subsequent transferees of the suit land. Learned trial 

court framed the issues, invited the parties to produce their respective evidence. Both the 

parties produced their oral as well as documentary evidence. Vide consolidated judgment 

and decrees dated 13.4.2009 learned trial court decreed both the suits. Two separate appeals 

were preferred. Some of the defendants preferred cross-objections. Learned first appellate 

court vide judgment and decrees dated 11.2.2010 dismissed both the appeals as well as two 

cross-objections. Hence, these civil revisions before this Court.  

4. Learned counsel for the defendants-petitioners argues that father of the plaintiffs-

respondents sold his rights of occupancy tenancy (Dakheel Kari) through the impugned 

Mutation No. 4527 validly attested on 12.6.1940 and father of the plaintiffs Mehr Zaman 

Khan remained alive till the year 1980. He never disputed the transaction in issue. Learned 

counsel argues that the above said transaction is required to be scrutinized by this Court 

first, if it is valid one then no need to scrutinize further transactions and if it is invalid 



 

 

(968) 

 

transaction, then question will arise that whether the subsequent transferees are transferees 

in good faith or not. Learned counsel argues that filing of the suit in the year 2003, whereas 

the sale transaction was completed in 1940 i.e. suit after 63 years and admittedly plaintiffs 

are not in possession of the suit property, filing of suit is long after the prescribed period of 

limitation and further when father of the plaintiffs never disputed the transaction, plaintiffs 

were having no right to file the suits. Learned counsel argues that since the transfer of the 

rights in question in favour of Muhammad Aslam Khan, the father of the plaintiffs as well as 

plaintiffs were never recorded in the Jama Bandi having rights of occupancy tenancy. 

Learned counsel has challenged the findings recorded by the courts below that "mutation 

can be attested within six months" and attestation of mutation in question after nine months 

was invalid, states that this finding is absolutely against the law. States that evidence has not 

been discussed by the learned first appellate court, therefore, findings are against the law. 

Learned counsel for the petitioners while referring the Punjab Tenancy Act No. XVI of 1887 

states that civil court was not having jurisdiction to entertain and try the suit and further that 

when admittedly father of the plaintiffs abandoned the land, therefore, there was no question 

of any title or right of the predecessor of the plaintiffs even if the mutation in question be 

kept out of consideration while deciding the lis. Learned counsel argues that learned courts 

below fell in error while scrutinizing the disputed mutation in the light of Land Revenue 

Act, 1967. States that at the time of attestation of mutation the said Act was not in field. 

Learned counsel has further argued that it is not the case of the plaintiffs-respondents that 

the mutation in question was not in the knowledge of father of the plaintiffs. Further argues 

that when the transaction was completed if there was any deviation from the existing law 

while attesting the mutation that cannot be attributed to the petitioners-defendants and no 

adverse inference can be taken against the petitioners. Argues that even the impugned 

mutation was of more than 30 years old at the time of filing of the suit, therefore, the learned 

courts below fell in error while decreeing the suits and dismissing the appeals.  

5. On the other hand, learned counsel for the plaintiffs-respondents argues that there are 

concurrent findings of fact recorded by the two courts below, therefore, revision petitions 

are not maintainable under the law. States that a mutation was attested on the basis of "Band 

Sawal" and the same has not been proved in accordance with law. States that the suits have 

rightly been filed before the civil court as it is the civil court which can declare the rights of 

the parties and under the tenancy law the revenue authorities were not having jurisdiction to 

decide the matter in issue. States that when the plaintiffs-respondents came to know about 

the impugned transaction, therefore, the suit was filed which is within the limitation from 

the date of knowledge. Further that as the fraud has been committed, therefore, civil court 

was having jurisdiction.  

6. I have heard learned counsel for the parties and gone through the record.  

7. The pivotal question in the lis in hand is attestation of mutation No. 4527 on 12.6.1940. 

According to this mutation Mehr Zaman Khan father of the plaintiffs sold his rights of 

"Dakheel Kari" under section 8 of the Punjab Tenancy Act (XVI of 1887) in favour of 

Muhammad Aslam Khan owner of the suit property. For further dilating upon the matter it is 

necessary that the order of the Revenue Officer recorded while passing mutation on 

12.6.1940 be reproduced, which is as follows:--  

This mutation was entered on 2.9.1939 and objection of the plaintiffs that same could not 

have been attested after six months of entrance of the mutation. In this regard, Para 7.4(xiv) 

of Chapter 7 of the Land Records Manual is relevant which is reproduced as under:-- 
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"No period of limitation being prescribed under section 37 of the Land Revenue Act, a 

mutation cannot be refused merely because of the lapse of time."  

Further light can be taken from the judgment of august Supreme Court of Pakistan reported 

as "Muhammad Ishaq and 2 others v. Ghafoor Khan and another" (2000 SCMR 519) in 

which it has been held that once the authority and genuineness of the sale transaction was 

established then mere irregularity in the procedure regarding attestation of mutation would 

not suffer the binding effect of the mutation. The objection that mutation was attested after 

nine months from its entrance and same was defective, is not in accordance with law. When 

the original right holder in the suit property i.e. father of the plaintiffs Mehr Zaman Khan 

never challenged the mutation in his lifetime despite the fact that he remained alive after 40 

years of the attestation of mutation and further that the mutation was more than 30 years old 

document at the time of filing of the suit, therefore, the value of the mutation was to be 

assessed in the light of the relevant provisions of law. Both the courts below have not 

assessed the evidentiary value of the mutation in the light of the relevant provisions of 

Qanun-e-Shahadat Order, 1984.  

8. In these circumstances, the objection of alleged defects in attestation of mutation has no 

substance. I am further astonished to see that learned trial court has scrutinized the matter of 

attestation of mutation in the light of Land Revenue Act, 1967 whereas the mutation was 

attested 27 years before coming into force of the said Act, therefore, matter of attestation 

cannot be scrutinized in the light of provisions of the land Revenue Act, 1967 and it is to be 

seen in accordance with the law applicable at the time of attestation of the mutation in 

question. When the mutation in question was admittedly incorporated in the revenue record 

and the same entries in the "Jamabandi" remained intact till the time of filing of the suits, 

therefore, I am enlightened by the judgment of august Supreme Court of Pakistan reported 

as "Muhammad Amir and others v. Mst. Beevi and others" (2007 SCMR 614) by holding 

that the record of rights carries presumption of truth and the august Supreme Court of 

Pakistan in its judgment relied upon "Abdul Ahad and others v. Roshan Din and 36 others" 

(PLD 1979 SC 890) and has quoted the following paragraph to illustrate the principle:-- 

"When a mutation gets incorporated in Jamabandi (i.e. annual record) then as held in 

Bhagwan Das v. Mangal Said (1), Jamabandi carries a presumption of truth and the learned 

District Judge in the circumstances was not justified to ignore the said Jamabandi and its 

corresponding supporting mutation."  

Learned counsel for the respondents has further relied upon the Land Revenue Rules, 1968, 

in accordance with the said rules Form No. 39 is for interrogatories whereas admittedly at 

the time of attestation of mutation these rules were not in the field. 

9. PW-1 Zia Ullah Khan Saddar Qanungo, Naib Tehsildar Office, stated in the cross-

examination that proceeding of "Band Sawal" is detached from the proceedings of mutation 

and same is kept as separate bundle in the Tehsil Office, which negates the allegations of 

plaintiffs and defects alleged by the plaintiffs with regard to the "Band Sawal" and according 

to their own case when one of the plaintiffs appeared as PW-4, stated that his father left the 

Mauza, where the suit property is situated, in his childhood and was residing with his mother 

in Mohallah Allah Khail due to some dispute in the family and there was a threat to his life 

by his uncles. In this view of the matter, plaintiffs failed to prove that mutation was wrongly 

attested and failed to discharge their onus.  

10. Now comes the question of limitation, as per the plaintiffs they came to know about the 

impugned mutation 2/3 months prior to the filing of the suits whereas the PW-1 in his cross-
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examination stated that Exh.P.1 the copy of mutation which has been produced by the 

plaintiffs was issued from Tehsil Office on 6.5.2000 which shows that at least in the year 

2000 plaintiffs were in the knowledge of the impugned mutation and further when their 

father has not impugned the mutation in question in his lifetime and remained alive 40 years 

after the attestation of the mutation, the long silence of a person, when no valid explanation 

is available with that person, under the law of limitation, if there is any right that 

extinguishes and does not remain enforceable under the law. Reliance can be made upon 

"Nazir Ahmad and another v. Muhammad Yousaf" (PLD 2013 Lahore 517). In this view of 

the matter, light can be taken from the judgments of the august Supreme Court of Pakistan 

reported as "Atta Muhammad v. Maula Bakhsh and others" (2007 SCMR 1446) and 

"Muhammad Amir and others v. Mst. Beevi and others" (2007 SCMR 614) and suit was 

certainly time barred and both the courts below fell in error while deciding the matter of 

limitation against the settled principles of law.  

11. While deciding the point in issue learned both the courts below failed to consider the 

applicability and barring provision contained in Tenancy Act XVI of 1887, which are 

directly applicable to the facts of this case, the same are sections 38, 50, 58, 77 and 114. It is 

admitted position that predecessor of the plaintiffs was not even cultivating the land in the 

year 1940 when the disputed mutation was attested. Section 38 of the Act, ibid, reads as 

follows:-- 

Abandonment of tenancy by occupancy tenant. (1) If a tenant having a right of occupancy 

fails for more than one year without sufficient cause to cultivate his tenancy, either by 

himself or through some other person, and to arrange for payment of the rent thereof as it 

falls due, the right of occupancy shall be extinguished from the end of that year. 

(2) For the purposes of this section, a muqarraridar shall be deemed to be a tenant having a 

right of occupancy."  

When predecessor of the plaintiffs abandoned the tenancy and admittedly migrated from the 

Mauza where the suit land is situated, how after 63 years courts below declared the 

plaintiffs-respondents as owner of the suit property. Further if the occupancy tenant was 

wrongfully dispossessed, the remedy was available under section 50 of the Tenancy Act 

(XVI of 1887) and further the cognizance was available with the revenue court and not 

before the civil court in the matter in issue and finally in accordance with section 114 of the 

said Act through decree of the court occupancy rights cannot be created in favour of the 

plaintiffs after coming into force the Punjab Tenancy (Amendment) Act, 1952.  

12. In this view of the matter, the findings recorded by both the courts below are not only 

result of misreading and non-reading of the valuable evidence produced by the petitioners-

defendants but are absolutely against the law, therefore, not sustainable and same are set 

aside and judgments and decrees passed by both the courts below are set aside and the suit 

filed by the plaintiffs-respondents stands dismissed. Both these civil revisions are accepted 

in the above terms.  

ARK/A-119/L        Revisions accepted.  
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2016 M L D 988 

[Lahore] 

Before Amin-ud-Dinn Khan, J 

PROVINCE OF PUNJAB through Collector and 2 others---Petitioners 

Versus 

ABDUL GHANI and others---Respondents 

 

Civil Revision No.923 of 1996, decided on 28th April, 2015.  

(a) Civil Procedure Code (V of 1908)---  
----O. XLI, R. 31---Allotment of land---Points for determination---Scope---When plaintiff 

did not appear as his witness at the time of affirmative evidence and his statement was 

recorded after the evidence of defendant then said statement could only be read as rebuttal 

evidence and not as affirmative evidence---Findings recorded by the Trial Court were based 

on the evidence available on record---Findings recorded by the Appellate Court were in 

violation of procedure provided under O. XLI, R. 31, C.P.C.---Appellate Court was required 

to record issue-wise findings or to frame point for determination---Neither findings had been 

recorded issue-wise nor point for determination had been framed---Judgment passed by the 

Appellate Court was defective---Nothing was available on record as to when suit land was 

allotted/adjusted in favour of plaintiffs---Plaintiffs had not produced any evidence to prove 

that impugned order had been passed by the revenue authorities or mutation in favour of 

defendant was against the facts and was illegal---Findings recorded by the Appellate Court 

were not sustainable under the law---Plaintiffs had failed to prove their case as pleaded by 

them---Impugned judgment and decree passed by the Appellate Court were set aside and 

those of Trial Court were restored---Revision was allowed in circumstances.  

 

(b) Civil Procedure Code (V of 1908)---  
----S. 115---Revision petition---Office objection---Limitation---When revision was initially 

filed within the prescribed period of limitation and office raised objection and time for 

removing objection if consumed more than the time granted by the court then revision could 

not be dismissed as barred by time.  

Hafeez Ahmad and others v. Civil Judge, Lahore and others PLD 2012 SC 400 and 

Muhammad Boota v. Basharat Ali PLD 2014 Lah. 1 rel.  

Muhammad Aurengzaib Khan, Assistant Advocate General Punjab for Petitioners.  

Abdul Rashid Sheikh for Respondents.  

Date of hearing: 28th April, 2015.  

 

JUDGMENT  

AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners-defendants have 

challenged the judgment and decree dated 13.03.1996 passed by the learned Additional 

District Judge, Muzaffargarh, whereby the appeal filed by the respondents-plaintiffs was 

accepted, by way of which, the judgment and decree dated 06.12.1993 passed by the learned 

Civil Judge 1st Class, Muzaffargarh dismissing the suit for declaration filed by the 

respondents/plaintiffs, were set aside. 

2. At the very outset learned counsel for the respondents has raised the objection that 

revision is barred by limitation.  
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3. As per report of the office revision has been filed within the prescribed period of 

limitation. Learned counsel for the respondents states that initially though the revision was 

filed within the prescribed period of limitation but for removing the office objection the time 

consumed is over and above than the time given by the office. In this regard learned 

Assistant Advocate General has relied upon the judgments "PLD 2012 Supreme Court 400 

(Hafeez Ahmad and others v. Civil Judge, Lahore and others) and PLD 2014 Lahore 1 

(Muhammad Boota v. Basharat Ali)" to argue that when the civil revision was initially filed 

within the prescribed period of limitation and if there was any objection raised by the office 

and the time for removing the objection if consumed more than the time granted by the 

Court, revision cannot be dismissed as barred by time. In the light of judgments relied by the 

learned A.A.G. I agree that this revision cannot be said to be a barred by time. 

4. The other facts are that this revision was allowed by this Court vide judgment and decree 

dated 10.07.2003. Subsequently the respondents filed review petition No.11-C-A 2003 

agitating therein that actually the Court heard the arguments on the point of limitation only 

and the main revision petition was not heard, therefore, vide order dated 01.10.2013 passed 

by the learned Division Bench of this Court the review application was accepted and the 

judgment passed by this Court on 10.07.2003 was set aside and civil revision was ordered to 

be fixed for hearing as it is presumed to be pending.  

5. The respondents/plaintiffs on 21.01.1985 filed a suit for declaration that they are owner in 

possession of suit property and the defendants have absolutely no right over the property and 

order passed by defendant No.4 dated 08.02.1983, whereby the property has been 

transferred to defendants No.2 and 3, has been challenged and mutation No.52 attested on 

09.09.1984 has therefore been challenged. The case pleaded by the plaintiffs in their plaint is 

that the property was allotted to them by defendant No.2 under the right of return of property 

under Thall Development Act. Now through Patwari Halqa it came to the knowledge of 

plaintiffs that defendant No.2 i.e. Thall Development Authority is transferring the property 

to other defendants, therefore, this suit has been filed. The written statement was filed and 

suit was contested. Learned trial Court framed the issues and invited the parties to produce 

their respective evidence. Both the parties produced oral as well as documentary evidence in 

support of their versions. After the completion of trial while deciding issues Nos.5, 6 and 7 

against the plaintiffs suit was dismissed by the learned trial Court vide judgment and decree 

dated 06.12.1993. An appeal was preferred before the learned first appellate Court, which 

was accepted vide judgment and decree dated 13.03.1996 on the ground that the respondents 

failed to produce the order of acquisition of property.  

6. I have heard the learned Assistant Advocate General and the learned counsel for the 

respondents at full length and gone through the record.  

7. The plaintiffs came forward with the prayer that they be declared owner in possession of 

suit property for seeking a declaration of title under section 42 of the Specific Relief Act, 

1877. It was incumbent upon the plaintiffs to prove the case pleaded by them. While going 

through the record I have noticed that the plaintiffs produced PW-1 Muhammad Tufail, who 

has just stated that the property is in possession and owned by the plaintiffs. In cross-

examination he stated that under the right of return the property was allotted to the plaintiffs 

and in the next paragraph he stated that the plaintiffs have purchased the property from the 

local owners, Abdul Ghani purchased the property in the year 1964-65, whereas stated that 

Mushtaq Ahmad purchased the property in the year 1970-71. Stated that I have learnt that 

the property has been purchased by the plaintiffs but he was not present at that time. PW-2 is 
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Abdul Aziz his statement is also very short one. The plaintiffs opted to produce 

documentary evidence from Ex.P-1 to Ex.P-10 and opted to appear as their own witness 

after the recording of evidence of defendants and one of the plaintiffs Mushtaq Ahmad 

appeared as PW-3 after the recording of evidence of the defendants. The stance taken by the 

plaintiffs is contrary one. They claim the property under the right of return and 

simultaneously their case is that they have purchased the property from local owners to 

whom the same was allotted under the right of return of property. When the plaintiffs opted 

not to appear as their own witness at the time of affirmative evidence, his statement when 

one of the plaintiffs appeared as PW-3 after the recording of evidence of defendants, can 

only be read as rebuttal evidence and not in affirmative evidence. The findings recorded by 

the learned trial Court are based on the evidence available on the file, whereas the learned 

first appellate Court has fell in error while finding that the defendants failed to prove on 

record that the property was ever acquired when it was the case of plaintiffs that under the 

right of return under Thall Development Authority the property has been allotted to them or 

allotted to the local owner from whom they have purchased, there was no question in issue 

with regard to acquisition of property by the defendants/Thall Development Authority and 

further the defect of appearance of one of the plaintiffs as PW-3 has not been noted by the 

learned first appellate Court. Furthermore, the findings recorded by the learned first 

appellate Court are in clear violation of the procedure provided under Order XLI Rule 31 of 

the C.P.C. Learned first appellate Court was required under the law to record issue wise 

findings or to frame point for determination. Neither the findings have been recorded issue 

wise nor the point for determination has been framed. On this score also the judgment 

passed by the learned first appellate Court is defective one.  

8. From Ex.D-1 the notification dated 03.02.1971 it was proved that in the year 1971 when 

Thall Development Authority placed the entire land including the land in question under the 

administrative control and disposal of Communication and Works Department (Housing and 

Physical Planning Department), therefore, there was no question of allotment/adjustment of 

suit land against the rights of return by the TDA. Neither in the plaint nor in the evidence it 

was disclosed by the plaintiffs as to when the suit land was allotted/adjusted in their favour 

and no evidence has been produced on record by the plaintiffs to prove that the impugned 

order passed by defendant No.2 or mutation of land in favour of defendant No.3 was against 

the facts and was illegal. As I have noted supra the judgment passed by the learned first 

appellate court is result of confusion in the mind of learned Additional District Judge, at one 

place it has been recorded that the property could have been acquired under the Land 

Acquisition Act after paying the compensation, it was nobody's case and under the Thall 

Development Act the property was acquired, therefore, the findings of learned first appellate 

Court are absolutely not sustainable under the law. When the plaintiffs/respondents 

miserably failed to prove their case pleaded by them, I disagree with the findings recorded 

by the learned first appellate Court. 

9. For what has been discussed above, this civil revision is allowed and the impugned 

judgment and decree dated 13.03.1996 passed by the learned Additional District Judge, 

Muzaffaragarh, are set aside and that of the trial Court are restored.  

ZC/P-34/L         Revision allowed.  
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2016 M L D 1030 

[Lahore] 

Before Amin-ud-Din Khan, J 

GHULAM MOHY-UD-DIN (deceased) through L.Rs.---Petitioner 

Versus 

MUHAMMAD SANA ULLAH (deceased) through L.Rs. and others---Respondents 

 

Civil Revision No.1275 of 2007, heard on 10th November, 2015. 

(a) Punjab Pre-emption Act (I of 1913)---  
----S. 15---Superior right of pre-emption---Rival pre-emptor---Production of rebuttal 

evidence only by the plaintiff-pre-emptor---Effect---Plaintiff-pre-emptor neither appeared as 

a witness himself nor produced any other witness at the time of affirmative evidence---Trial 

Court decreed the suit of plaintiff-pre-emptor whereas that of defendant-rival pre-emptor 

was dismissed---Appellate Court dismissed the suit of plaintiff-pre-emptor and decreed that 

of defendant-rival pre-emptor---Validity---When plaintiff was required to produce 

affirmative evidence, he must produce the same at the time of his turn---If plaintiff opted not 

to produce the oral evidence and to appear as his own witness then other side had no 

opportunity to go through or see what affirmative evidence was in the mind of plaintiff---

Defendant would have no occasion in such eventuality to rebut the affirmative part of 

plaintiff's evidence---Pleadings could not be considered and used as evidence---When 

plaintiff-pre-emptor opted to get his statement recorded at the time of rebuttal evidence then 

his part of statement with regard to affirmative evidence could not be considered and read in 

affirmative evidence---Evidence of plaintiff-pre-emptor after the evidence of defendant-rival 

pre-emptor could only be read in rebuttal evidence---Documentary evidence produced by the 

plaintiff-pre-emptor in the statement of his counsel did not prove his superior right of pre-

emption as same was not per se admissible---No benefit of such documentary evidence 

could be given to the plaintiff-pre-emptor---No evidence in support of claim of plaintiff-pre-

emptor being available at the time of turn of defendant-rival pre-emptor, findings recorded 

by the Appellate Court were in accordance with law---Revision was dismissed in 

circumstances. 

Allah Yar and 18 others v. Ghulam Jilani and 3 others PLD 1995 Lah. 409; Rehman v. 

Noora deceased through his L.Rs. 1996 SCMR 300; Muhammad Mal Khan v. Allah Yar 

Khan 2002 SCMR 235; Federation of Pakistan through Secretary Ministry of Defence and 

another v. Jaffar Khan and others PLD 2010 SC 604; Umar Din deceased through L.Rs. and 

others v. Abdul Rahim and others 2005 SCMR 495; Mst Nur Jehan Begum through Legal 

Representatives v. Syed Mujtaba Ali Naqvi 1991 SCMR 2300; Ch. Allah Ditta v. Abdul 

Aziz 1984 CLC 651; Pir Muhammad Yunus Shah and 10 others v. Abdullah and 2 others 

1992 CLC 15; Jameel Ahmed v. Saifuddin PLD 1994 SC 501; Muhammad Hussain and 

others v. Muhammad Khan 1989 SCMR 1026; Muhammad Naeem and others v. Ghulam 

Muhammad and others 1994 SCMR 559; Khuda Bakhsh v. Habib Ullah 1999 SCMR 1800 

and Mst. Parveen v. Mst. Jamsheda Bezum and another PLD 1983 SC 227 ref.  

(b) Pleadings---  
----Pleadings could not be considered and used as evidence. 

Ghulam Farid Sanotra for Petitioner.  

Ghulam Hussain Malik for Respondents. 

Date of hearing: 10th November, 2015. 
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JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners have challenged the 

judgment and decree dated 7.8.2006 passed by the learned Additional District Judge, 

Mianwali whereby appeal filed by the respondent Muhammad Sana Ullah, the rival pre-

emptor, was accepted and the judgment and decree dated 5-2-1983 passed by learned trial 

court whereby suit of the petitioners was decreed and that of rival pre-emptor was dismissed, 

was set aside.  

2. Brief facts of the case are that vendees/defendants purchased 53 kanals 18 marlas land 

through sale deed registered on 25.2.1977 for a consideration of Rs:1,00,000/-. Thereafter 

mutation No. 1274 was also attested on 12.3.1977. Plaintiffs- petitioners filed a suit to pre-

empt the sale of said land on 21.2.1978 mainly on the ground of being "Yak Jaddi" of the 

vendors. Respondent Muhammad Sana Ullah along with six others also filed a suit on 

23.2.1978 to pre-empt the said sale. Subsequently, six others disassociated him from the 

suit, therefore, respondent Muhammad Sana Ullah continued with the same. Learned trial 

court consolidated both the suits in the suit filed by the petitioner which was prior in time 

and the petitioner was considered as the pre-emptor and the other plaintiff as rival pre-

emptor and consolidated issues were framed on 22.3.1979. The evidence of both the parties 

was recorded and learned trial court decreed the suit of the petitioner/pre-emptor vide 

judgment and decree dated 5.2.1983 and dismissed that of the rival preemptor/respondent. 

On appeal the learned first appellate court accepted the appeal of the rival pre-emptor and 

decreed the suit vide judgment and decree dated 17.7.1984 and reversed the findings 

whereby suit of the petitioner/pre-emptor was decreed. Said decree was challenged before 

this Court through Civil Revision No. 1793 of 1984 by the petitioner which was accepted 

vide judgment dated 14,9.2001 and the matter was remanded to the learned first appellate 

court with a direction to decide Issue No. 1 afresh in accordance with law and it was also 

observed that application filed before this Court for permission to produce additional 

evidence may be filed before the learned first appellate court who shall decide the same on 

its own merits in accordance with law. After remand learned first appellate court again 

reversed the findings on Issue No. 1 which is with regard to superior right of pre-emption 

and decreed the suit of the rival pre-emptor/respondent No. 1 and dismissed that of the 

petitioner/pre-emptor. The cross-objections titled "Muhammad Afzal etc. v. Muhammad 

Sana Ullah etc." filed by the vendees were also dismissed. It would be important to note here 

that after dismissal of the cross-objections by the vendees, they have not further contested 

the matter and they have not come to this Court.  

3. Learned counsel for the petitioners argues that petitioner (Ghulam Mohy-ud-Din) has 

specifically pleaded in the plaint that he is son of cousin of the vendors whereas the rival 

pre-emptor has stated that he is "Yak Jaddi" without specifically mentioning the relation 

with the vendors, therefore, the evidence and case built upon the pleading by the respondent 

is not sustainable under the law and further that the learned first appellate court has wrongly 

reversed the well-reasoned findings of the learned trial court whereby the petitioner/pre-

emptor was declared to be having superior right of pre-emption as being "Yak Jaddi" and the 

findings of learned first appellate court are not sustainable under the law. States that 

statement of CW-1 has been if ignored and further that when brothers and sisters of the 

plaintiffs were associated by the rival pre-emptor in a suit and right of preemption being 

"Yak Jaddi" was claimed by all the pre-emptors, it means that right of plaintiff has been 

admitted by the rival pre- e emptor. While relying upon "Allah Yar and 18 others v. Ghulam 
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Jilani and 3 others" (PLD 1995 Lahore 409), "Rehman v. Noora deceased through his L.Rs." 

1996 SCMR 300, "Muhammad Mal Khan v. Allah Yar Khan" (2002 SCMR 235), 

"Federation of Pakistan through Secretary Ministry of Defence and another v. Jaffar Khan 

and others" (PLD 2010 Supreme Court 604) "Umar Din deceased through LRs and others v. 

Abdul Rahim and others" (2005 SCMR 495) "Mst Nur Jehan Begum through Legal 

Representatives v. Syed Muitaba Ali Naqvi" (1991 SCMR 2300) "Ch. Allah Ditta v. Abdul 

Aziz" (1984 CLC 651), "Pir Muhammad Yunus Shah and 10 others v. Abdullah and 2 

others" (1992 CLC 15) and "Jameel Ahmed v. Saifuddin" (PLD 1994 Supreme Court 501) 

prays for acceptance of this civil revision and restoration of the decree passed by the learned 

trial court.  

4. On the other hand, learned counsel for the respondents argues that pleading superior right 

on the basis of "Yak Jaddi" is absolutely no defect without mentioning the real relation with 

the vendors. Further that plaintiff opted to produce documents only in his affirmative 

evidence and opted not to appear as a witness or produce any other witness at the time of 

affirmative evidence, therefore, the evidence got recorded by him at the rebuttal stage cannot 

be read in affirmative evidence and states that the findings of learned first appellate court are 

absolutely in accordance with law. Further that through forgery and fraud by interpolation in 

the record the same was produced in evidence and on the complaint of the respondent a case 

was got registered by the District Collector against the petitioner. Argues that learned first 

appellate court has thoroughly examined the evidence available on the file and evaluated the 

same in accordance with law and rightly accepted the appeal of the respondent/rival pre-

emptor. Further argues that the plaintiff has produced Exh.P4 to show that he is "Yak Jaddi" 

of Noor Hussain and Ghulam Aysha the alleged vendors who are grandson and daughter of 

Muhammad Shafi whereas admittedly the vendors of whom the respondent is "Yak Jaddi" 

are grandson and granddaughter of Ghulam Mohy-ud-Din. This fact is clear from Exh.D.29 

the mutation of inheritance of Noor Hussain and Ghulam Aysha, which is bearing No. 4285 

attested on 20.7.1955. While relying upon "Muhammad Hussain and others v. Muhammad 

Khan" (1989 SCMR 1026), "Muhammad Naeem and others v. Ghulam Muhammad and 

others" (1994 SCMR 559) "Khuda Bakhsh v. Habib Ullah" (1999 SCMR 1800) and "Mst. 

Parveen v. Mst. Jamsheda Bezum and another" (PLD 1983 Supreme Court 227) prays for 

dismissal of the civil revision.  

5. 1 have heard learned counsel for the parties at length, gone through the record and 

findings recorded by the courts below as well as case law relied by learned counsel for the 

parties.  

6. So far as the argument of learned counsel for the petitioners that respondent/rival pre-

emptor has not specifically pleaded his relation with the vendors, therefore, he cannot lead 

evidence to prove that he is "Yak Jaddi" when only it is pleaded that he is "Yak Jaddi" 

whereas plaintiff-petitioner has pleaded that he is son of cousin of the vendors. I am unable 

to agree with the arguments advanced by learned counsel for the petitioners to this extent 

that in a pre-emption suit filed under section 15 of the Punjab Pre-emption Act, 1913 on the 

basis of pleading that plaintiff being "Yak Jaddi", of vendors, it was sufficient and not 

necessary to be pleaded that what relation he has with the vendors and further argument that 

when the rival pre-emptor associated with him, the brothers and sisters of the petitioner and 

others and claimed the "Yak Jaddi" of the vendors, argument that in this way the relation of 

plaintiff-petitioner has also been admitted with the vendors. I also do not agree with the 

arguments of learned counsel as admittedly the pleadings cannot be considered and used as 
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evidence in the suit. If in a suit filed by the rival pre-emptor the brothers and sisters of the 

present plaintiff were associated and all the plaintiffs of the suit of rival pre-emptor claimed 

the superior right of pre-emption on the basis of "Yak Jaddi" of the vendors and 

subsequently the brothers and sisters of the present petitioner/pre-emptor disassociated from 

the suit of rival preemptor, therefore, the claim of the plaintiff-petitioner that his relation has 

been admitted with the vendors is not correct and plaintiff-petitioner cannot take the benefit 

of that pleading when his brothers and sisters have disassociated them from the suit of rival 

pre-emptor. 

7. Now comes the evidence that who from the contesting pre-emptors remained successful 

to prove his superior right of pre-emption as the vendees have not challenged the decree any 

further and no one is present before this Court even to defend this civil revision and further 

point is that after the remand by this Court vide order dated 14.9.2001 in Civil Revision No. 

1793 of 1984 only Issue No. 1 is in issue now and the findings on other issues have been 

confirmed. It is important to note that learned Additional District Judge vide judgment and 

decree dated 17.7.1984 when decreed the suit in favour of rival pre-emptor/respondent 

which was subject matter of Civil Revision No. 1793 of 1984, on Issue No. 6 learned 

Additional District Judge has recorded the findings that suit of Ghulam Mohy-ud-Din is 

"Benami" for the benefit of Muhammad Siddique and suit has not been instituted for his 

own benefits. Perusal of statement of petitioner-plaintiff when he appeared as PW-1 

confirms the same.  

8. Now comes the crucial point that who amongst the pre-emptors succeeded in proving that 

he is "Yak Jaddi" of the vendors. Before starting the discussion and scrutiny of evidence 

produced by the parties, the fact that when issues were framed on 22.3.1979 plaintiff-

petitioner opted to produce documentary evidence only in the statement of his counsel on 

19.4.1979, these documents are Register Haqdaran Zameen (Exh.P.I), Copy of Sale Deed 

(Exh.P.2), Shajra Nasab (Exh.P.3), copies of mutations (Exh.P.4 to Exh.P.7) and Khasra 

Girdawri as Exh.P.8 and the counsel made the statement that he will get the statement of 

plaintiff recorded in affirmative and rebuttal evidence at the time of rebuttal evidence. 

Exh.P.3, which has also been marked as Exh.P.4 shows that Noor Hussain and Ghulam 

Aysha are son and daughter of Sultan Ahmad who is son of Muhammad Shafi. The 

evidentiary value of this document will be discussed in the later part of the judgment. This 

document shows that the father of the petitioner Murid Hussain is son of Bahauddin, who is 

son of Muhammad Shafi whereas the evidence produced by the respondent/rival pre-emptor 

in the shape of Exh.D.21, Exh.D.24, Exh.D.27 and Ex11.D.29 clearly shows that the land 

was owned by Sultan Ahmad son of Ghulam Mohy-ud-Din as Exh.D.29 is the mutation of 

inheritance through which the suit land has been devolved upon the vendors Noor Hussain 

and Ghulam Aysha. Exh.D.21 which is "Fard Intikhab" clearly shows that originally the land 

measuring 53 kanals 18 marlas was owned by Sultan Ahmad son of Ghulam Mohy-ud-Din 

according to Jama Bandi for the year 1951-1952 in Khata No. 386/372, which was devolved 

upon the vendors Noor Hussain and Ghulam Aysha and in the year 1955-1956 Khata of this 

land was 407/386 and in the Jamabandi pertaining to year 1958-1959 its Khata was 475/407, 

in Jamabandi for the year 1966-1967 it was 380/475 and in the next Jamabandi i.e. 1970-

1971 khata of this land was 899/880 and finally this land remained in the ownership of 

vendors till 1974/1975, Jamabandi for the said period shows that its khata number was 

915/899. Further the death certificate of Sher Muhammad which is Exh.D.23 shows that he 

is son of Din Muhammad who was son of Ghulam Mohy-ud-Din. By scrutiny of evidence it 
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is clear that petitioner-plaintiff claims to be the great grandson of Muhammad Shafi. This 

version has been controverted through copy of inheritance mutation No. 4285 attested on 

27.7.1955. Exh.D.29 which clearly shows that Sultan Ahmad the father of Noor Hussain and 

Ghulam Aysha vendors was son of Ghulam Mohy-ud-Din and not Muhammad Shafi as 

claimed by the petitioner-plaintiff. The documents Exh. D.24 and Exh.D.27 along with the 

Death Certificate Exh.D.23 of Sher Muhammad father of the respondent/rival pre-emptor 

shows that Sher Muhammad was son of Din Muhammad who was son of Ghulam Mohy-ud-

Din. DW.1 and DW-2 have fully corroborated pedigree tables Exh. D.24 and Exh.D.27. 

DW.2 one of the vendors has admitted in his cross-examination that Muhammad Sana Ullah 

is his nephew who is son of Sher Muhammad and Sher Muhammad is son of Din 

Muhammad. The learned trial court directed Sadar Kanogo, Mianwali to produce some 

documents but in spite of Sadar Kanogo, Mianwali, one Fateh Muhammad, 

Muharrer/Record Sadar Kanogo, Mianwali appeared. His statement is also not helpful for 

the petitioner-plaintiff. While going through the findings recorded by the learned Additional 

District Judge I have noticed that the learned first appellate court has noted that on the 

application of the rival pre-emptor Sana Ullah a criminal case was got registered against 

Ghulam Mohy-ud-Din and Muhammad Siddique for interpolation in the record before the 

District Collector and further that the documents Exh.D.22, Exh.D.23 and Exh.D.29 were 

never challenged by the petitioner-plaintiff before any forum, therefore, said document can 

be safely relied which clearly show that the rival pre-emptor/respondent proved that he is 

nephew of the vendors. Learned counsel for the respondents has pointed out that in the 

statement of DW-2 Noor Hussain the plaintiff tried to rub the part of cross-examination 

where he stated that Sana Ullah is his nephew. Original record is before me, I have noticed 

that in the cross-examination where such statement of DW is mentioned, through cut of 

blade the paper has been damaged and a piece of paper has been removed. I have 

requisitioned the record of Civil Revision No. 1793 of 1984, in which at Page No. 99 

certified copy of statement of DW-2 is available and at Page No. 103 the cross-examination 

by the counsel of the plaintiff i.e. present petitioner is available. This certified copy was 

taken before the cutting and removing the piece of paper as mentioned supra which reads as 

follows:-- 

When the learned Additional District Judge has recorded the finding that DW-2 has admitted 

that Sana Ullah is his nephew, in these circumstances, I cannot disagree with the fact 

recorded by the learned Additional District Judge.  

9. I am clear in my mind that when a plaintiff of a suit opts to get his statement recorded at 

the time of rebuttal evidence the part of his statement with regard to affirmative evidence 

cannot be considered and cannot be read in affirmative evidence because it is the principle 

of natural justice that when a plaintiff is required to produce affirmative evidence he must 

produce the same at the time of his turn and when he opts not to produce the oral evidence 

and to appear as his own witness the other side has no opportunity to go through or see that 

what affirmative evidence is in the mind of the plaintiff, therefore, in that eventuality 

defendant has no occasion to rebut the affirmative part of plaintiffs evidence, therefore, the 

evidence of the plaintiff- petitioner when he got recorded the same after the evidence of the 

rival pre-emptor can only be read in rebuttal evidence and the only documentary evidence 

specially 'Shajra Nasab' showing the superior right of pre-emption produced in the statement 

of the learned counsel for the plaintiff-petitioner does not prove the superior right as it is not 

per-se admissible, therefore, no benefit of that document can be given to the petitioner-
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plaintiff. In these circumstances, when at the time of turn of the defendant-rival pre-emptor 

there was no evidence in support of the claim of the plaintiff, therefore, the evidence 

produced by the defendant which has rightly been scrutinized and given weight thus the 

findings recorded by the learned first appellate court are in accordance with law.  

10. In view of what has been discussed above, plaintiff-petitioner failed to make out a case 

for interference by this Court while exercising jurisdiction under section 115 of the C.P.C. 

and failed to make any dent in the findings recorded by the learned first appellate court. 

Resultantly, this civil revision having no substance stands dismissed.  

ZC/G-1/L         Revision dismissed.  

 

2016 M L D 1761 

[Lahore (Multan Bench)] 

Before Amin-ud-din Khan, J 

Mst. ZUBAIDA BIBI and another---Petitioners 

Versus 

RIAZ AHMAD and others---Respondents 

 

Civil Revision No.296-D of 2008, heard on 14th October, 2015.  

(a) Specific Relief Act (I of 1877)---  
----Ss. 42 & 39---Suit for declaration---Maintainability---Sale deed---Power of attorney---

Plaintiffs challenged the transaction of sale and power of attorney in favour of defendants---

Suit was decreed by the Trial Court but same was dismissed by the Appellate Court---

Validity---Plaintiffs had filed suit after 15 years of transaction---Vendor had never 

challenged or disputed the impugned sale deed in favour of defendants---Impugned 

transaction had been made through registered sale deed or power of attorney---Suit should 

have been filed under S. 39 of Specific Relief Act, 1877 for cancellation of documents and 

not for declaration---Decree for declaration could be granted for a pre-existing right and no 

new right could be created through a declaratory decree---Findings recorded by the 

Appellate Court were in accordance with the evidence available on the file and law---No 

infirmity or illegality had been pointed out in the findings recorded by the Appellate Court--

-Revision was dismissed in circumstances. 

  

(b) Specific Relief Act (I of 1877)---  
----S. 42---Decree for declaration---Scope---Decree for declaration could be granted for a 

pre-existing right and no new right could be created through a declaratory decree.  

Sardar Mustansar Billah Khan Nahar for Petitioners.  

Nemo for Respondents.  

Date of hearing: 14th October, 2015.  

 

JUDGMENT  

AMIN-UD-DIN KHAN, J.---Through this civil revision petitioners have challenged the 

judgment and decree dated 28.5.2008 passed by learned first appellate court whereby appeal 

filed by the respondents-defendants was accepted and the judgment and decree dated 

23.6.2005 passed by learned trial court decreeing the suit of the petitioners-plaintiffs was set 

aside.  
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2. Brief facts of the case are that plaintiffs-petitioners filed a suit for declaration wherein she 

challenged the transaction of sale by their mother in favour of defendants through registered 

sale deed No. 264 attested on 27.1.1979 and sale deed No. 2552 attested on 21.11.1982 by 

plaintiff No. 2 and registered power of attorney No. 397 dated 13.9.1983 on behalf of 

plaintiffs in favour of defendant No.2 and transaction on the basis of said power of attorney 

and mutation attested on the basis of said registered documents. Written statement was filed, 

suit was contested. Learned trial court framed the issues, invited the parties to produce their 

evidence. Both the parties produced their respective oral as well as documentary evidence. 

Learned trial court decreed the suit vide judgment and decree dated 23.6.2005. Appeal was 

preferred which was accepted vide judgment and decree dated 28.5.2008. Hence, this civil 

revision. 

3. No one appeared on behalf of the respondents, therefore, they are proceeded against ex 

parte.  

4. Learned counsel for the petitioners argues that findings recorded by the learned trial court 

are well-reasoned who has rightly decreed the suit and the findings of learned first appellate 

court are against the evidence available on the file. Learned counsel has referred various 

portions of statements of the witnesses of the parties. Prays for acceptance of the civil 

revision and setting aside the judgment and decree passed by the learned first appellate court 

and restoration of that of the learned trial court.  

5. I have heard learned counsel for the petitioners, gone through the record, evidence oral as 

well as documentary produced by both the parties and findings recorded by both the courts 

below.  

6. So far as reference of evidence by learned counsel for the petitioners with regard to 

various portions of statements of witnesses is concerned, learned counsel wanted that 

inference and interpretation of said portions of statements be drawn in favour of the 

plaintiffs when there are contradictions in the statements of witnesses of the defendants that 

whether Mst. Zubaida Bibi was a "Pardah" observing lady or used to go in the public 

without observing "Pardah" and such like other portions of statements which I believe are 

not very helpful and beneficial to determine the matter in issue. Mst. Zubaida Bibi/plaintiff 

appeared as her own witness. There are two aspects of this case; one is that a transaction 

through registered sale deed in the year 1979 by the mother of the plaintiffs in favour of 

defendants has been challenged and the other is that through registered sale deed on behalf 

of plaintiff No. 2 Mst. Safia the transfer of property has been challenged and further 

registered general power of attorney on behalf of plaintiff No. 1 and on the basis of that 

document the transaction in favour of defendants has been challenged with a prayer of 

cancellation of the documents which are on behalf of plaintiffs themselves.  

7. So far as first part is concerned, admittedly the registered sale deed No. 264 dated 

27.1.1979 on behalf of Mst. Hajran in favour of defendants Nos. 1 & 2 for which I am clear 

in my mind that it was the responsibility of the plaintiffs when they have filed the suit on 

29.12.1994 i.e. 15 years after the said transaction when Mst. Hajran passed away in the year 

1992 and she never challenged or disputed the sale deed No. 2552 dated 21.11.1982 by her 

in favour of the defendants. The other transaction is registered sale deed by plaintiff No. 2 in 

favour of defendants and the third is registered power of attorney on behalf of plaintiff No. 1 

in favour of one defendant i.e. defendant No. 2, which is registered document No. 397 dated 

13.9.1983. I am of the view that with regard to transactions by plaintiffs through registered 

sale deed or through power of attorney the requirement was that a suit should have been 
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filed under section 39 of the Specific Relief Act, 1877 for cancellation of the documents and 

not a declaration because I am of the considered view that through a declaratory suit filed 

under section 42 of the Specific Relief Act, 1877 a decree for declaration can be granted for 

a pre-existing right and no new right can be created through a declaratory decree. When 

pleadings of the plaintiffs show that they are challenging the validity of sale deed on behalf 

of plaintiff No. 2 and power of attorney on behalf of plaintiff No. 1 that same are against the 

law, result of conspiracy, based upon misstatement and fraud upon the plaintiffs and result 

of undue influence upon the plaintiffs, same is liable to be ignored and is not binding upon 

the plaintiffs which clearly shows that their prayer with regard to the said document is not 

only contradictory one but is self-destructive. They have not in clear words denied the 

execution of power of attorney and the sale deed on behalf of one of the plaintiffs. In that 

eventuality the suit for cancellation of document was required to be filed but the same has 

not been filed, therefore, the findings recorded by the learned first appellate court are in 

accordance with the evidence available on the file and law.  

8. There is no infirmity or illegality in the findings recorded by the learned first appellate 

court. No case for interference by this Court while exercising jurisdiction under section 115 

of the C.P.C. is made out, therefore, this civil revision having no merit is hereby dismissed.  

ZC/Z-26/L         Revision dismissed.  

 

2016 M L D 1793 

[Lahore (Rawalpindi Bench)] 

Before Amin-ud-Din Khan, J 

WAJID HUSSAIN---Petitioner 

Versus 

ZAHIR KHAN and 4 others---Respondents 

 

Writ Petition No.1397 of 2012, heard on 4th April, 2016.  

(a) Punjab Land Revenue Act (XVII of 1967)---  
----S. 163---Gift---Review of mutation by the Revenue Officer---Scope---Once gift mutation 

had been attested on the move of donor, ingredients of gift were completed---Application for 

review of mutation before Revenue Officer on the ground that its ingredients were not 

completed did not lie---Revenue officer was not competent to review the mutation after 8 

years of its attestation---Constitutional petition was dismissed in circumstances. 

 (b) Punjab Land Revenue Act (XVII of 1967)---  
----S. 163---Review---Limitation---Ninety days period had been provided for filing review 

petition before the Revenue Officer.  

Syed Atif Hussain Shah for Petitioner.  

Malik Muhammad Siddique Awan and Khurshid Ahmad Satti, Asstt. A.-G. Punjab for 

Respondents.  

Date of hearing: 4th April, 2016.  

 

JUDGMENT  
AMIN-UD-DIN KHAN, J: Through this single judgment, I intend to decide the instant writ 

petition as well as W.P. No.1405 of 2012, as subject-matter of both the writ petitions is a 

single consolidated judgment passed in RORs Nos.226 & 227 of 2012, whereby both the 

revision petitions were dismissed.  
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2. Through these writ petitions, consolidated judgment dated 22.5.2012 passed by Member 

Judicial VIII, Board of Revenue, Punjab, whereby RORs Nos.226 & 227 of 2012 filed by 

the petitioner have been dismissed and the order passed by the Additional Commissioner 

(Cons.), Rawalpindi Division, Camp at Jhelum dated 28.12.2011, whereby appeals filed 

under section 161 of the Land Revenue Act, 1967 by Ch. Maqsood Ahmad and Asghar 

Hayat, respondents were allowed and order passed by the District Officer (Revenue), Jhelum 

dated 30.6.2008, whereby mutation No.6095 dated 30.11.2000 was reviewed as well as 

review of mutations Nos.7685 and 7686 attested on 18.6.2008 were also made were set 

aside, have been challenged.  

3. Brief facts of the case are that petitioner got attested mutation of gift in favour of Zahir 

Khan, respondent No.1 on 30.11.2000 with regard to the suit property. On 1.2.2008, he 

moved an application before the District Officer (Revenue), Jhelum for review of mutation 

under section 163 of the Land Revenue Act, 1967. The District Officer (Revenue) accepted 

the review application and after review vide order dated 30.6.2008 mutation No.6095 

attested on 30.11.2000 was cancelled. Zahir Khan, respondent No.1 aggrieved by the said 

order, preferred an appeal before the Executive District Officer (Revenue), Jhelum which 

was dismissed vide order dated 25.2.2009 on the ground that appellant has transferred 10 

Marla land out of suit land through mutation No.7686 attested on 18.6.2008 in favour of 

Asghar Hayat, therefore, the appeal is not competent. Thereafter the transferees of the suit 

land, namely, Ch. Maqsood Ahmad and Asghar Hayat filed their separate appeals on the 

basis of their right in the suit property stating that they have purchased the suit property 

through mutations Nos.7685 and 7686 attested on 18.6.2008. Their appeals were heard and 

through consolidated judgment dated 28.12.2011 passed by Additional Commissioner, 

Rawalpindi camp at Jhelum both the appeals were allowed against which two RORs, 

referred above, were filed and dismissed, hence this writ petition.  

4. Learned counsel for the petitioner argues that when the appeal filed by the alleged donee 

was dismissed by the Executive District Officer (Revenue), transferees from the alleged 

donee were having no right to file their appeals and order of acceptance of their appeals by 

the Executive District Officer (Revenue) is not sustainable under the law and also order of 

dismissal of revision by the Member Judicial-VIII, Board of Revenue, Punjab are not 

sustainable under the law. Argues further that Zahir Khan, respondent No.1 filed declaratory 

suit in which written statement was filed by the petitioner and subsequently the suit was 

withdrawn. Learned counsel argues that the order passed against Zahir Khan was binding 

upon transferees, namely, Ch. Maqsood Ahmad and Asghar Hayat. Lastly, he prays for 

acceptance of both these connected writ petitions and setting aside the orders challenged 

through the same.  

5. On the other hand, learned counsel for the respondents and the learned Assistant 

Advocate General Punjab argue that the impugned mutation contains the signatures of the 

donor, i.e. petitioner and same have not been denied till today and further that in the written 

statement which was filed in response to the suit for declaration filed by Zahir Khan, the 

case pleaded by the present petitioner was that he transferred the land through gift in favour 

of Zahir Khan on the ground that Zahir Khan will arrange a Visa for him for England. 

Subsequently, Zahir Khan has not honoured his commitment, therefore, he has the right that 

his property be returned. States further that it was not a case of review and further that the 

report of the revenue authorities that the transferee i.e. Ch. Maqsood Ahmad is in possession 
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shows that the stance of the petitioner that gift was not complete is absolutely wrong. Prays 

for dismissal of these writ petitions.  

6. I have heard the learned counsel for the parties, learned Assistant Advocate General 

Punjab and gone through the record.  

7. When the petitioner got sanctioned mutation of gift on 30.11.2000 and after 08 years of 

filing of this application for review of the mutation on the ground pleaded in the application 

that fraudulently Zahir Khan has got the suit property transferred through gift mutation 

No.6095 attested on 30.11.2000, is not sustainable under the law on the ground that 

ingredients of the gift, offer, acceptance and change of possession were not complete. I am 

of the view that once a gift mutation has been attested on the move of the donor that 

ingredients of the gift are complete, thereafter, application for review of mutation on the 

ground that its ingredients were not complete, does not lie. It is not in the ambit of the 

Revenue Officer to review the mutation and that too after 08 years of the passing of the 

mutation. When limitation of 90 days has been provided under Section 163 of the Land 

Revenue Act, 1967, the applicant has to satisfy the Revenue Officer with sufficient cause for 

not making the application within that period. The stance of the applicant/ petitioner before 

the revenue authorities and before the Civil Court is that Zahir Khan got the mutation of gift 

attested by practicing fraud that he will bring him to England but neither he arranged the 

defendant's visa for England nor he has paid the amount of land transferred to him through 

gift mutation. Certified copy of the written statement has been placed on the file by the 

present petitioner himself through C.M. No.177-2015. In the above circumstances, the 

stance of the petitioner is self-contradictory. As I have noted supra, even if the ingredients of 

the gift were incomplete, the revenue authorities have no jurisdiction to entertain an 

application after 08 years of attestation of mutation for review of the same. So far as effect 

of order of dismissal of appeal filed by Zahir Khan dated 25.2.2009 by the Executive 

District Officer (Revenue), Jhelum upon Asghar Hayat and Ch. Maqsood Ahmad is 

concerned, I am unable to agree with the learned counsel for petitioner as the appeal was 

dismissed on the ground that Zahir Khan has transferred the suit property in favour of Ch. 

Maqsood Ahmad and Asghar Hayat, therefore, he has no interest in the property and his 

appeal was dismissed. The independent appeals filed by Ch. Maqsood Ahmad and Asghar 

Hayat were competent and rightly accepted by the Executive District Officer (Revenue) and 

revisions thereagainst filed by the petitioner were rightly dismissed by Member Judicial-

VIII, Board of Revenue, Punjab. 

8. In the above circumstances, no case for interference while exercising the jurisdiction 

under Article 199 of the Constitution of the Islamic Republic of Pakistan, 1973 is made out, 

therefore, this writ petition being meritless is dismissed.  

ZC/W-5/L         Petition dismissed.  
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PLD 2016 Lahore 287 

Before Amin-ud-Din Khan, J 

Mst. BUDHAI through Legal Heirs---Appellant 

Versus 

GHULAM MUSTAFA and others---Respondents 
 

R.S.A. No.54 of 1997, decided on 29th April, 2014.  

Islamic law---  
----Gift---Gift through attorney---Scope---Plaintiffs filed suit for declaration that property in 

question could not be gifted by the attorney after the death of principal whereas defendants 

filed suit wherein they challenged the date of death of the principal---Suit of plaintiffs was 

decreed by the Trial Court but that of defendants was dismissed but both the judgments and 

decrees of Trial Court were reversed by the Appellate Court---Validity---Gift was a personal 

action which could be performed by the owner only---Without any consideration in the 

shape of tangible material donor could gift any property to any person due to love and 

affection---Attorney had no right to gift property to any person on his own behalf---Attorney 

could use his powers only for completion of formalities of transfer in the shape of 

registration of gift deed or entry of attestation of gift mutation where principal had 

transferred the property through gift---Principal, in the present case, had not gifted suit 

property to the father of attorney but he had transferred the same through registered gift deed 

in favour of his father on the basis of registered power of attorney---Transfer of property in 

question in favour of his father by the attorney through gift on his own behalf was not 

permissible under the law---No gift of property prior to the registration of gift deed had been 

proved by the donee from the principal---Attorney was bound to get specific permission 

from the principal for transfer of his property in favour of his own father---No such 

permission was granted to the attorney to transfer the property in favour of his near relative--

-Gift deed executed by attorney was nullity in the eye of law---Inquiry had been conducted 

and after inquiry Deputy Commissioner had passed order with regard to date of death of 

principal---Findings recorded by the Trial Court with regard to date of death of principal 

were comprehensive---Suit filed by the defendants was rightly dismissed by the Trial Court 

and findings recorded by the Appellate Court were not sustainable in the eye of law---

Impugned judgments and decrees passed by the Appellate Court were set aside and those of 

Trial Court were restored---Suit instituted by the plaintiffs was decreed with costs 

throughout whereas that of defendants was dismissed with costs throughout---Appeal as well 

as revision was accepted in circumstances.  

 

Mahommedan Law by D.F. Mulla, pp. 138 and 149; Amna Rani and others v. Ashfaq 

Ahmad and others 2008 SCMR 805; Haji Faqir Muhammad and others v. Pir Muhammad 

and another 1997 SCMR 1811; Mst. Shumal Begum v. Mst. Gulzar Begum and 3 others 

1994 SCMR 818 and Fida Muhammad v. Pir Muhammad Khan (deceased) through Legal 

Heirs and others PLD 1985 SC 341 rel. 

 

Mian Hameed-ud-Din Kasuri for Appellant. 

Azhar Maqbool Shah for Respondents.  

Dates of hearing: 25th and 29th April, 2014.  
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JUDGMENT  
AMIN-UD-DIN KHAN, J. Through this single judgment intend to decide the above 

captioned R.S.A.No.54 of 1997 as well as Civil Revision No.1712 of 1997, as common 

question of law and fact is involved in both the cases.  

2. Through the regular second appeal, appellant-plaintiff has challenged the judgment and 

decree dated 21.06.1997 passed by the learned Addl: District Judge, Okara, whereby the 

appeal filed by the respondents-defendants was accepted, by way of which, judgment and 

decree dated 29.01.1995 passed by the learned Civil Judge 1st Class, Okara decreeing the 

suit for declaration and possession filed by the appellant-plaintiff were set aside.  

3. The facts as leading to the appeal are that appellants-plaintiffs Mst. Budhai, Mst. Maryim 

daughters of Chawa and Muhammad Ramzan s/o Chakar filed a suit for declaration on 

21.06.1976 that they being legal heirs of Choghatta deceased, plaintiff No.1 being real sister 

of deceased is entitled 1/2 share, plaintiff No.2 1/6 share being consanguine sister and 

plaintiff No.3 is entitled to 1/27 share. They challenged registered gift deed No.3438 

registered on 04.12.1975 and mutation No.54, attested on 19.12.1975 on the basis of gift 

deed. It is pleaded that same are result of fraud, undue influence and nullity in the eye of 

law. That the propositus Choghatta was real brother of plaintiff No.1 and consanguine 

brother of plaintiff No.2. Muhammad Ramzan claimed to be the son of Chakar and 

grandfather of Chakar and Chawa was Nawab, therefore he also claimed inheritance. The 

case pleaded by the plaintiffs is that defendant No.1 Ghulam Mustafa is son of defendant 

No.2 Wariyam, who was a tenant upon the suit land under the deceased. The deceased was 

unmarried, therefore no any issue was from him. He was having old age as well as was 

chronic patient, therefore, was under the undue influence of defendants Nos.1 and 2. It is 

pleaded that due to undue influence a power of attorney was got executed from the deceased 

in favour of defendant No.1 on 02.10.1973 for administration of property but dishonestly 

rights to sale and gift were entered in the power of attorney. The defendant No.1 as Attorney 

of said deceased gifted the suit property to his own father i.e. defendant No.2 through 

registered gift deed-dated 04.12.1975 and mutation No.54 on the basis of gift was also 

sanctioned on 19.12.1975. Further case of the plaintiffs that actually Choghatta passed away 

on 25.11.1975 and after the death of Principal suit property could not have been gifted by 

the Attorney and further that even in the life of Principal the Attorney was not entitled to gift 

the suit property of Principal, to his own father.  

4. The written statement was filed and suit was contested. Learned trial court framed the 

issues and invited the parties to produce their respective evidence. Both the parties adduced 

oral as well as documentary evidence in support of their versions. After the completion of 

trial, learned trial court vide judgment and decree dated 29.01.1995 decreed the suit. An 

appeal was preferred by the respondents-defendants before the learned first appellate court, 

which was accepted and by setting aside the judgment and decree of learned trial court suit 

was dismissed. Hence, this regular second appeal. 

5. Through the civil revision, petitioner-defendant Mst. Budhai has challenged the judgment 

and decree dated 21.06.1997 passed by the learned Addl: District Judge, Okara, whereby the 

appeal filed by the respondents-plaintiffs was accepted, by way of which, judgment and 

decree dated 29.01.1995 passed by the learned Civil Judge 1st Class, Okara dismissing the 

suit for declaration and permanent injunction filed by the respondents-plaintiffs, were set 

aside. 
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6. The facts as leading to the civil revision are that the Deputy Commissioner, Okara passed 

an order on 03.08.1987 upon the inquiry declaring the date of death of Choghatta as 

25.11.1975, which order was challenged by Ghulam Mustafa etc in their suit filed on 

05.09.1987. The suit was contested. Learned trial court framed the issues and invited the 

parties to produce their respective evidence. Both the parties adduced oral as well as 

documentary evidence. Vide judgment and decree dated 29.01.1995 passed by the learned 

trial court suit was dismissed. An appeal was preferred before the learned first appellate 

court, which was accepted vide judgment and decree dated 21.06.1997 and judgment and 

decree of learned trial court were set aside and suit of respondents-plaintiffs Ghulam 

Mustafa etc was decreed. Hence, the civil revision.  

7. Learned counsel for the appellants as well as revision-petitioners argues that the findings 

recorded by the learned trial court are very exhaustive, whereby each and every point of fact 

as well as law has been noted by the learned trial court, which are in accordance with the 

evidence and law applicable on the facts of case; that the learned first appellate Court has 

not been able to meet with the findings of learned trial court and has wrongly reversed the 

same, therefore, prays for restoration of judgment and decree passed by the learned trial 

court and setting aside of learned first appellate court. It has been further argued that in the 

suit subject matter of appeal, the matter was agitated by the plaintiff-appellant in the year 

1976 but the respondents filed their suit for declaration to challenge the record of entries 

about the death of Choghatta on 05.09.1987, as such, learned trial court has rightly 

dismissed the suit filed by the respondents and the learned appellate court has wrongly 

accepted their appeal. 

8. On the other hand, learned counsel for the respondents supports the findings recorded by 

learned first appellate court; that there is absolutely no defect in the findings of learned first 

appellate court, therefore, prays for dismissal of appeal as well as civil revision. 

9. I have heard the learned counsel for the parties at full length and also gone through the 

voluminous record as well as findings of learned both the courts below with the able 

assistance of learned counsel for the parties. 

10. The admitted facts are that there is a power of attorney registered on 2-10-1973, copy of 

which has been produced as Ex.P-1. On the basis of this power of attorney Ghulam Mustafa, 

the attorney transferred whole of the land owned by Choghatta, the propositus in favour of 

his father through gift deed registered on 04.12.1975 on the basis of said power of attorney.  

11. The basic question in this lis is that whether a person in whose favour there is a power of 

attorney and there is power to gift the property, can transfer the suit property through gift on 

his own behalf or the powers can be used just to confirm the direction of principal to transfer 

the property through gift and original gift is to be made by the principal himself and these 

powers can be used in order to complete the formalities. The second question is whether a 

person in whose favour there is a power of attorney to transfer the suit property through sale 

or gift can transfer the suit property in favour of his near relative without the specific or 

special permission of principal. These are the legal questions, therefore, I would like to 

dilate upon these questions first.  

12. To gift any property to any person mainly without any consideration in shape of tangible 

material, is due to love and affection of donor with the donee. For dilating upon this 

question it is necessary that the relevant paras of Mohammedan Law by D.F. Mulla i.e. paras 

Nos.138 and 149 are necessary to be quoted, which are as follows:  
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"138. Hiba or gift: A hiba or gift is "a transfer of property, made immediately, and without 

any exchange," by one person to another, and accepted by or on behalf of the latter. 

"Hiba" means transfer of right of property in substance by one person to another without 

consideration which is a condition to be fulfilled in order to make a gift valid." 

149. The Three essentials of a gift: It is essential to the validity of a gift that there should 

be (1) a declaration of gift by the donor, (2) an acceptance of the gift, express or implied, by 

or on behalf of the donee, and (3) delivery of possession of the subject of the gift by the 

donor to the donee as mentioned in section 150. If these conditions are complied with the 

gift is complete." 

It is clear that gift is a personal action which can be performed by the owner only. Through 

an attorney in whose favour there are general powers of gift whether the same can be used 

for completion of formalities if gift is made by the owner, or the attorney can transfer the 

property through gift, as it is pre-condition for a valid gift, declaration of gift be by the 

donor. In my view, the attorney in whose favour there is a power of attorney to transfer the 

suit property through gift has no right to gift the property to any person on his own behalf. 

These powers can only be used in case the principal transfers the property through gift and 

only in order to complete the formalities of transfer in shape of registration of gift deed or 

entry of attestation of gift mutation, the powers can be used and the agent i.e. the attorney 

cannot gift the suit property on his own behalf. Furthermore, the only sentence which is 

referring to the Principal is that:  

does not show that the principal gifted. the suit property to the father of attorney and power 

of attorney has been used just for completion of formalities getting, this gift deed registered. 

The language of this gift deed shows that the attorney on his own behalf is transferring the 

property through gift in favour of his father which is not permissible under the law and no 

gift of property prior to the registration of gift deed has been claimed or proved by the donee 

from the original owner, i.e. the principal. The sentence noted supra taken from gift deed 

which has been produced as Ex.P.2. does not show that any permission was granted to the 

attorney to transfer the property in favour of near relative of the agent. In this view of the 

matter, gift deed is nullity in the eye of law on legal premises.  

13. The second question is that whether an attorney can transfer the property of principal in 

favour of his own near relative without the specific and special permission of principal. In 

this case, admittedly the property has been transferred in favour of his father by the 

agent/attorney. It was incumbent upon the agent/attorney to get specific permission from the 

principal for transfer of principal's property in favour of his own near relative i.e. father of 

attorney. No such permission has been pleaded or proved by the attorney and even there is 

no such specific permission mentioned in the impugned document, therefore, that transfer is 

nullity in the eye of law. In this context, I am fortified by the dictum laid down by the august 

Supreme Court of Pakistan in the judgments reported as "2008 SCMR 805 (Amna Rani and 

others v. Ashfaq Ahmad and others), 1997 SCMR 1811 (Haji Faqir Muhammad and others 

v. Pir Muhammad and another), 1994 SCMR 818 (Mst. Shumal Begum v. Mst. Gulzar 

Begum and 3 others) and PLD 1985 Supreme Court 341 (Fida Muhammad v. Pir 

Muhammad Khan (deceased) through-Legal Heirs and others)".  

14. So far as question of death of Choghatta is concerned, death certificate of said Choghatta 

has been produced as Ex.P-6, which shows that he died on 25.11.1975 and this fact has been 

confirmed through a thorough inquiry conducted by the Deputy Commissioner, Okara. The 

findings recorded by the learned trial court on this point are very comprehensive. 



 

 

(988) 

 

Admittedly, the original entry with regard to death of Choghatta was recorded as 25.11.1975 

and the same was got entered on 24.12.1975 by Muhammad Akram, Chowkidar of the 

village and the entry relied by the donee was got entered on 26.01.1984 as date of death on 

13.12.1975, which has been produced in their suit as Ex.P-1, the subject matter of civil 

revision. It shows that comprehensive inquiry has been conducted and after inquiry the 

Deputy Commissioner, Okara has passed the order, which has been impugned in the suit 

subject matter of civil revision. I have noticed that the inquiry proceedings and the evidence 

clearly show that suit was rightly dismissed by the learned trial court and the findings of 

learned first appellate court ignoring the valuable evidence available on the file are not 

sustainable under the law. 

15. In the light of what has been discussed above, the appeal as well as civil revision are 

accepted and the judgments and decrees dated 21.06.1997 passed by the learned Additional 

District Judge, Okara impugned in the appeal as well as civil revision are set aside. The 

result would be, suit for declaration and possession filed by the appellant-plaintiff Mst. 

Budhai shall stand decreed with costs throughout, whereas the suit for declaration and 

permanent injunction filed by the respondents Ghulam Mustafa etc. shall stand dismissed 

with costs throughout.  

ZC/B-21/L         Order accordingly. 

 

P L D 2016 Lahore 456 

Before Amin-ud-Din Khan and M.Sohail Iqbal Bhatti, JJ 

NATIONAL BANK OF PAKISTAN through President and 2 others---Appellants 

Versus 

MUHAMMAD HALEEM KHAN CHOHAN---Respondent 
 

R.F.A. No.104 of 1993, heard on 28th November, 2014. 

 (a) Malicious prosecution---  
----Suit for damages---Death of parties during pendency of appeal---Effect---Abatement---

Scope---Maxim "actio personalis moritur cum persona"---Personal action connected with the 

individuality of a person did not survive him---If suit of a plaintiff was dismissed by the 

Trial Court and during pendency of appeal in the case of death of either party, appeal 

abated---If decree had been passed in favour of plaintiff, in case of death of either party, 

appeal filed by the defendant would not abate and the legal representatives of the parties 

would step into the shoes of appellant/respondent---If suit had been partially decreed and 

both parties had preferred appeals, then in case of death of either party, the appeal for 

enhancement of damages would abate but appeal of defendant for setting aside the partial 

decree would not abate---Death would extinguish the liability in tort---Where appeal was 

filed by the tortfeasor and cross objections were filed by the plaintiff and appellant had died, 

appeal did not abate but cross objections would abate and if plaintiff had appealed, the same 

would have abated---Cross objection had been abated and same could not proceed and stand 

dismissed---Appeal was dismissed, in circumstances.  

Mir Shakeel-ur-Rehman and others v. Yahya Bakhtiar and others PLD 2010 SC 612; 

Government of Punjab through Secretary, Ministry of Agriculture Lahore and another v. 

Mst. Kamina and others 1990 CLC 404; S. Muniyappa (deceased by l.Rs) v. H.L. 

Narasimhaiah and others AIR 1984 Karnataka 63; Paramen v. Sundarraja 1902 ILR 26 Mad. 
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499; Gopal v. Ramachandra 1902 ILR 26 Bom.597 and Haridas v. Jaganath Das 1940 ILR 

Nag. 63 rel.  

 

(b) Tort---  
----Death would extinguish the liability in tort---Abatement---Scope---Where appeal was 

filed by the tortfeasor and cross-objections were filed by the plaintiff and appellant had died, 

appeal did not abate but cross-objections would abate and if plaintiff had appealed, the same 

would also abate.  

Mir Shakeel-ur-Rehman and others v. Yahya Bakhtiar and others PLD 2010 SC 612 and 

Government of Punjab through Secretary, Ministry of Agriculture Lahore and another v. 

Mst. Kamina and others 1990 CLC 404 ref. 

 

 (c) Maxim:--  
----"Actio personalis moritur cum persona"---Meaning---"Personal action connected with the 

individuality of a person did not survive him". 

Noor Muhammad Khan Chandia for Appellants.  

Inayat Ullah Chaudhry for Respondent.  

Date of hearing: 28th November, 2014. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.--Through this single judgment we intend to decide RFA in hand 

as well as RFA.No. 258 of 1993 as both these cases have nexus with each other.  

2. Through this appeal appellants have challenged the judgment and decree dated 4.5.1992 

whereby suit of the plaintiff- respondent Muhammad Haleem Chohan for recovery of 

damages for malicious prosecution was partially decreed. Defendants preferred this appeal 

whereas plaintiff-decree holder filed cross- objections which were registered by the office as 

RFA. No. 258 of 1993. The appeal was allowed through consolidated judgment and decree 

passed by this court on 11.2.2002 and cross-objections i.e. RFA. No. 258 of 1993 was 

dismissed. The judgment and decree of this court was assailed before the august Supreme 

Court of Pakistan in Civil Appeal No. 1009 of 2002, same was allowed by the august 

Supreme Court of Pakistan vide order dated 27.10.2009 and matter was remanded back to 

this court for decision afresh. After remand the original plaintiff passed away and appellants 

moved an application (C.M. No.1-C-2013) with the assertion that as sole plaintiff i.e. 

respondent in this appeal has passed away, therefore, his suit will abate and prayed the court 

to dismiss the suit but during hearing of arguments learned counsel for the appellants' in 

Appeal No. 104 of 1993 made a statement that if the other side does not press their appeal 

i.e. RFA. No. 258 of 1993 he will also not press the appeal or if under the law this Court 

finds that the RFA. No. 258 of 1993 has abated, he will not press his appeal i.e. RFA. No. 

104 of 1993, as the decretal amount has become the part of estate of deceased 

plaintiff/predecessor of respondents. In this view of the matter, we have heard learned 

counsel for the parties on this point and we take up RFA. No. 258 of 1993 first as its 

decision will effect the decision of RFA. No.104 of 1993 in the light of statement made by 

the learned counsel for the appellants.  

3. Now question before this court is that plaintiff/predecessor of the appellants of RFA. No. 

258 of 1993 filed a suit for damages on the basis of malicious prosecution for recovery of 

Rs:2,020,2600/- and learned trial court vide judgment and decree dated 4.5.1992 decreed the 
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suit to the extent of Rs:1,00,000/- and to the extent of rest of his claim suit was rejected. 

This court accepted the appeal of the judgment debtors/defendants vide judgment and decree 

dated 11.2.2002 and the matter went to the august Supreme Court of Pakistan and august 

Supreme Court of Pakistan vide judgment dated 27.10.2009 while allowing C.A. No. 1009 

of 2002 remanded the matter to this Court. After remand the sole plaintiff/predecessor of the 

appellants of RFA. No. 258 of 1993 passed away, the suit to the extent of Rs:1,00,000/- was 

decreed in favour of the original plaintiff in his life time and was dismissed to the extent of 

rest of his claim based upon the malicious prosecution. Now question before us for 

determination is whether the cross-objections filed by the legal heirs of the original plaintiff 

of a suit for damages on the basis of malicious prosecution are proceedable and now the 

decree can be enhanced in the appeal in favour of legal heirs of original plaintiff after his 

death or the appeal abates? 

4. Though learned counsel for the parties except making oral submissions have not assisted 

us on the point in issue with any case law, therefore, we have to undergo this exercise. In 

these circumstances, in our view as the general rule is that a personal action connected with 

the individuality of a person do not survive him (actio personalis moritur cum persona). In 

case, if suit of a plaintiff stand, dismissed by the learned trial court and during pendency of 

appeal in case of death of either party appeal shall stand abated. We are fortified by the 

judgment of august Supreme Court of Pakistan, reported as PLD 2010 Supreme Court 612 

"Mir Shakeel-ur-Rehman and others v. Yahya Bakhtiar and others". 

5. Now question arises that if a suit for damages on the basis of malicious prosecution is 

partially decreed and the decree- holder files an appeal or cross-objections for enhancement 

of decree and dies during pendency of the appeal or cross-objections, as the case may be, 

whether the said appeal or cross-objections abates or right to sue survives. When the maxim 

is that a personal action dies with the person and the effect is that the death extinguishes the 

liability in tort. This maxim was interpreted by the learned Division Bench of Sindh High 

Court in a judgment reported as 1990 CLC 404 "Government of Punjab through Secretary, 

Ministry of Agriculture Lahore and another v. Mst. Kamina and others". The operative part 

of the judgment is reproduced as under:-  

"From the above discussion, it is clear that the meaning of this maxim is that a personal 

action dies with the person, the effect is that the death extinguishes the liability in tort. In 

other words the death of the party wronged or the wrongdoer brings an end to the cause of 

action and the right to sue or be sued for, gets extinguished. But this is subject to a 

qualification viz. where a tortfeasor's estate is benefited by the wrong-done, an action would 

be against the representatives of a wrongdoer. The essence of the maxim applies to an action 

brought for damages for a personal wrong"  

We have further gone through the judgments reported as AIR 1984 Karnataka 63 "S. 

Muniyappa (deceased by L.Rs) v. H.L. Narasimhaiah and others" wherein following 

reported judgments have been relied. 1902 ILR 26 Madras 499 "Paramen v. Sundarraja" 

1902 ILR 26 Bombay 597 "Gopal v. Ramachandra" and 1940 ILR Nagpur 63 "Haridas v. 

Jagannath Das" and come to the conclusion where an appeal is filed by the tortfeasor and 

cross-objections are filed by the plaintiff and the appellant dies then though the appeal does 

not abate, the cross-objections would abate and if the plaintiff had appealed the same would 

have abated. It has been further noted in the same judgment, we quote Para 21 of the same. 

"Thus, it is clear that the appeal filed by the victim for enhancement of compensation does 

not survive the death of the injured, as the law stands in India today. Therefore, the appeal, 
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without more, has to be dismissed. The decree that is already passed by the trial Court in 

favour of the injured ensures to the benefit of the legal heirs as representing the estate of the 

deceased and they would be entitled to defend it in case that is challenged by the other side 

by filing an appeal, for the legal heirs have the right to defend the estate of the deceased. 

But, the appeal in this case would not survive, if the appeal was instituted by the injured 

claimant himself for enhancement of compensation and that right dies with him." 

In view of case law referred above it is concluded that:- 

1. The general rule is that personal actions connected with the individuality of a person do 

not survive him (action personalis moritur cum persona) and if the suit of the plaintiff has 

been dismissed by the trial court and during pendency of appeal, in case of death of either 

party, appeal shall stand abated. However, this rule is subject to the exception:- 

a. If a decree has been passed in favour of the plaintiff, in case of death of either party, the 

appeal filed by the defendant would not abate and the legal representatives of the parties 

would step into shoes appellant/respondent.. 

b. If a suit has been partially decreed and both parties have preferred appeals, then in case of 

death of either party, the appeal for enhancement of damages would abate but the appeal of 

the defendant for setting aside the partial decree would not abate.  

6. In this view of the matter, in our view the cross-objections registered as RFA.No. 258 of 

1993 abates and cannot proceed, therefore, same stands dismissed and in view of the offer 

and statement made by learned counsel for the appellant RFA. No. 104 of 1991 is dismissed 

as not pressed.  

ZC/N-4/L        Appeal dismissed.  

 

P L D 2016 Lahore 478 

Before Amin-ud-Din Khan, J 

GHULAM FARID---Petitioner 

Versus 

NASEER AHMAD and others---Respondents 
 

Civil Revision No.492-D of 2004, heard on 21st October, 2015.  

(a) Specific Relief Act (I of 1877)--  
----Ss. 12 & 42---Suit for declaration on the basis of agreement---Scope---If there was an 

agreement between the parties then suit for specific performance was competent and not suit 

for declaration. 

(b) Specific Relief Act (I of 1877)--  
----S. 42---Suit for declaration of cancellation of registered power of attorney---Scope---

Third party had no right to file suit for declaration that registered power of attorney by one 

defendant in favour of other defendant be cancelled.  

(c) Specific Relief Act (I of 1877)--  
----S. 42---Suit for declaration---Scope---Decree in a suit for declaration could declare a pre-

existing right but could not create a new right.  

(d) Civil Procedure Code (V of 1908)---  
----S. 115---Revisional jurisdiction, invoking of---Requirements---Petitioner was required to 

show that the proceedings recorded by the courts below were result of mis-reading and non-

reading of evidence or some procedural defect to invoke revisional jurisdiction under S.115, 

C.P.C.  



 

 

(992) 

 

Syed Sami Azhar Gardezi for Petitinoer.  

Tahir Mehmood and Malik Muhammad Latif Khokhar for Respondents.  

Date of hearing: 21st October, 2015.  

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this single judgment I intend to decide instant Civil 

Revision as well as Civil Revision No.493-D of 2004 as both these petitions are 

interconnected. 

2. This is one of the oldest cases. Today Syed Sami Azhar Gardezi, Advocate appeared on 

behalf of Malik Bakhtiar Mehdi, Advocate for the petitioner and stated that son of learned 

counsel for the petitioner is ill, therefore, learned counsel is not available. When he was 

informed that it is one of the oldest cases and there are other counsels on behalf of the 

petitioner as well, therefore, there is no question of adjournment in this case, then he prayed 

that learned counsel for the respondent be heard and learned counsel for the petitioner will 

argue the matter after the break. When no one appeared on behalf of the petitioner I was left 

with no option but to decide the case after hearing learned counsel for the respondents and 

scrutiny of the record available on the file.  

3. This case was filed by Mr. Khizar Hayat Khan Punian, Advocate. Thereafter Mr. Azhar 

Abbas Sandila and Malik Bakht Yar Mehdi, Advocates filed power of attorney on behalf of 

the petitioner. No explanation has been given that why the other learned counsel are not 

available.  

4. Through this civil revision petitioner has challenged the judgment & decree dated 

13.3.2004 passed by learned Additional District Judge, Layyah whereby appeal filed by the 

petitioner was dismissed and the appeal filed by the defendants-respondents was accepted 

and partial decree passed by learned trial court in favour of present petitioner was also 

revered and the judgment and decree dated 20.12.2000 whereby learned trial court partially 

dismissed the suit of the plaintiff-petitioner. The other revision i.e. Civil Revision No. 493-D 

of 2004 is against the acceptance of the appeal filed by the respondents-defendants by the 

learned first appellate court.  

5. Brief facts of the case are that plaintiff-petitioner on 2.4.1991 filed a suit for declaration 

that he is owner in possession of the suit property and defendants have no concern with the 

suit property and registered general power of attorney No.17 registered on 6-1-1991 by 

defendant Nos. 1 and 2 in favour of defendant No. 3 and General Power of Attorney No. 48 

registered on 13.1.1991 in favour of defendant No. 3 and proceedings of the executing court 

whereby possession of the land has been delivered to defendant Nos. 1 and 2 and in 

implementation of decree the attestation of mutation Nos. 273, 274 and 275 attested on 

24.2.1991 have also been challenged. 

6. The case pleaded by the plaintiff is that the suit land was purchased by the plaintiff and 

the other vendees through Mutation No.844 on 30.8.1973. The pre-emption suit was filed to 

pre-empt the said sale by Mehmood and others. It is the case of the plaintiff that to save the 

property from the said pre-emptors plaintiff got a suit filed by defendant Nos. 1 and 2 

against him and other vendees and plaintiff was pursuing the matter whereas defendant Nos. 

1 and 2 were neither interested nor their rights were in that pre-emption suit and ultimately 

the suit was decreed and in execution the property was transferred in their favour. Defendant 

Nos. 1 and 2 dishonestly transferred the property through their attorney defendant No. 3 in 

favour of other defendants. The plaintiff was forced to file suit in hand as the suit property 
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was transferred in favour of defendants Nos. 4 and 5. Written statement was filed, suit was 

contested. Learned trial court framed the issues, invited the parties to produce their 

evidence. Both the parties produced their oral as well as documentary evidence. Learned 

trial court partially decreed the suit to the extent of 8 kanals of land whereas suit land is 104 

kanals and 10 marlas. Both the parties preferred the appeals. The learned first appellate court 

dismissed the appeal filed by the plaintiff-petitioner and accepted that of respondents-

defendants. Hence, the instant revision by the plaintiff-petitioner.  

7. Learned counsel for the respondents argues that admittedly the suit for pre-emption was 

filed by defendants Nos. 1 and 2 and suit was ultimately decreed on 31.1.1978 in favour of 

defendants Nos. 1 and 2. While referring statement of PW-1 the plaintiff who appeared as 

his own witness stated that after decree of the pre-emption suit he received the amount of his 

share as he was one of the vendees. Learned counsel argues that petitioner/plaintiff has not 

produced any document to prove that he was pursuing the suit for pre-emption. He could 

have produced the receipt of deposit of "Zar-e-Panjum" and the decretal amount and other 

expenses incurred upon the pre-emption suit by the plaintiff of that suit and further that the 

case pleaded by the plaintiff has not been proved by the evidence available on the file.  

8. I have heard learned counsel for the respondents, gone through the record as well as 

findings recorded by the two courts below. 

9. When it was an agreement between the parties as per the plaintiff that after the suit of pre-

emption is decreed in favour of the plaintiffs of that suit the suit property will be transferred 

in favour of the present plaintiff-petitioner, there should have been an agreement in writing 

but neither there is any agreement nor the oral agreement has been pleaded in the plaint in 

accordance with the requirement of Order VI, Rule 4 of the C.P.C. and further the detail of 

the agreement, date, time and place of agreement and the names of witnesses have also not 

been mentioned. Further the plaintiff has no right to challenge the power of attorney by 

defendant Nos. 1 and 2 in favour of other defendants. In my view a third party has no right 

to file a suit for declaration that registered power of attorney by one defendant in favour of 

other defendant be cancelled.  

10. I am further clear in my mind that a decree in a suit for declaration filed under section 42 

of the Specific Relief Act, 1877 can declare a pre-existing right but cannot create a new 

right. Suit in hand for declaration of title in the suit property has been filed on the basis of 

alleged agreement between the parties. If there was any agreement between the parties, the 

suit for specific performance of contract was competent, suit for declaration was not 

competent. The suit has been filed with a considerable delay when the suit for pre-emption 

was decreed in favour of defendant Nos. 1 and 2 on 31.1.1978 and filing of this suit on 

2.4.1991 is long after the prescribed period of limitation. In this view of the matter I am 

unable to disagree with the findings recorded by the learned first appellate court which are 

absolutely in accordance with law and the evidence available on the file. 

11. For invoking jurisdiction under section 115 of the C.P.C. the petitioner was required to 

show that the findings recorded by the learned courts below are result of misreading and 

non-reading or some procedural defect fatal to the case, but no such misreading, non-reading 

or procedural defect has been highlighted nor I find the same in the findings recorded by the 

learned courts below.  

12. In this view of the matter, no case for interference has been made out, therefore, these 

civil revisions having no force stand dismissed.  

ZC/G-4/L         Revision dismissed.  
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P L D 2016 Lahore 487 

Before Amin-ud-Din Khan, J 

MUHAMMAD ASHRAF and another---Petitioners 

Versus 

JAFAR and 4 others---Respondents 
 

Civil Revision No.126 of 2008, heard on 19th November, 2015.  

(a) Specific Relief Act (I of 1877)---  
----S. 12---Limitation Act (IX of 1908), Art. 113 & S. 14---Suit for specific performance of 

agreement to sell---Limitation---Arbitration proceedings---Scope---Limitation for filing a 

suit for specific performance was three years from the date fixed for performance of the 

same---Present suit was barred by limitation---Benefit of S.14, Limitation Act 1908 could be 

sought if proceedings were initiated in wrong court in good faith and after coming to know 

that proceedings had been started in wrong court had come to the court where actually the 

suit was to be filed---Arbitration proceedings and present suit were independent proceedings 

and were on the basis of separate cause of action---Plaintiff could not claim the benefit of S. 

14 of Limitation Act, 1908---Appellate Court had rightly dismissed the suit---No procedural 

defect had been pointed out in the judgment passed by the Appellate Court---Revision was 

dismissed in circumstances. 

Muhammad Khan v. Salehun alias Saleh Muhammad 2010 SCMR 36; Pakistan Industrial 

and Commercial Leasing Ltd through Authorized Manager Recovery v. Haq Knitwear Pvt. 

Ltd through Chief Executive and 2 others PLD 2009 Lah. 52; Ahmad Khan v. Kausar 

Parveen and another 2009 CLC 759; Zulqarnain and 7 others v. Custodian Evacuee 

Property, AJ&K Muzaffarahad and 73 others 2008 CLC 412; Messers Imperial Builders 

through Managing Partner and another v. Lines Pvt Limited through Chief Executive and 3 

others PLD 2006 Kar. 593 and Dr. Syed Sibtain Raza Naqvi v. Hydrocarbon Development 

and others 2012 SCMR 377 ref.  

(b) Limitation Act (IX of 1908)---  
----Art. 113---Specific Relief Act (I of 1877), S. 12---Suit for specific performance of 

agreement to sell---Limitation---Limitation for filing a suit for specific performance was 

three years from the date fixed for performance of the same.  

(c) Limitation Act (IX of 1908)---  
-Art. 14---Exclusion of time of bona fide proceedings in court without jurisdiction---Seeking 

benefit of S. 14, Limitation Act, 1908---Requirements---Benefit of S. 14, Limitation Act 

1908 could be sought if proceedings were initiated in wrong court in good faith and after 

coming to know that proceedings had started in wrong court had come to the court where 

actually the suit was to be filed.  

(d) Civil Procedure Code (V of 1908)--  
----S. 115---Revisional jurisdiction of High Court---Scope---Revisional jurisdiction of High 

Court could be exercised if judgment passed by the court below was contrary to law or there 

was some procedural defect.  

 

Mian Dilawar Mahmood for Petitioners.  

Syed Muhammad Javed Rizvi for Respondents.  

Date of hearing: 19th November, 2015.  
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JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision, petitioners have challenged the 

judgment and decree dated 01.11.2007 passed by the learned Additional District Judge, 

Sheikhupura, whereby an appeal filed by the respondents/defendants was accepted and 

judgment and decree dated 26.01,2007 passed by the learned Civil Judge 1st Class, 

Sheikhupura, decreeing the suit for specific performance filed by the petitioners was 

reversed and suit was dismissed.  

2. Brief facts of the case are that plaintiff/petitioner on 29.08.1994 filed a suit for specific 

performance on the basis of agreement to sell dated 9.01.1989. Separate written statements 

were filed by defendant No.1 and other by defendants Nos.2 and 3. In their written statement 

filed by respondent No.1,. it is stated that only he was owner of the superstructure and the 

land under the house was Shamlat Deh and defendants Nos.2 and 3 were joint owner of 

Shamlat. Defendants Nos. 2 and 3 in their written statement contested the suit on the ground 

that previous to filing of suit, application under Sections 14 and 17 of the Limitation Act 

was filed which was dismissed on 18.07.1994, therefore, the suit is not maintainable and 

further that suit is barred by law. The learned trial Court framed the issues, invited the 

parties to adduce their evidence. Both the parties produced their oral as well as documentary 

evidence. Learned trial Court dismissed the suit vide judgment and decree dated 26.01.2007. 

An appeal was preferred which was accepted vide judgment and decree dated 01.11.2007, 

hence this civil revision.  

3. Learned counsel for the petitioners argues that the findings recorded by learned trial Court 

are well reasoned and in accordance with law, the agreement has successfully been proved 

but the learned first appellate Court while ignoring the law on the subject has, reversed the 

well-reasoned findings and held that the suit was barred by time. Argues that the benefit of 

Section 14 of the Limitation Act should have been granted to the petitioners/plaintiffs and 

prays for acceptance of this civil revision and setting aside of the judgment and decree dated 

01.11.2007 passed by the learned first appellate Court.  

4. On the other hand, the learned counsel for the respondent argues that admittedly the 

respondents are in possession of suit property which has been admitted by the witnesses of 

the plaintiff. Further that in the judgment passed by the Civil Judge in the arbitration 

proceedings which has been produced as Exh.P.2, learned Civil Judge held that Muhammad 

Ali never appointed the Arbitrator, therefore, learned trial Court refused to make the alleged 

Award Rule of the Court.  

5. Learned counsel states that findings of the learned first appellate Court are absolutely in 

accordance with law and there is no defect in the same. States that for taking benefit of 

Section 14 of the Limitation Act it was incumbent upon the petitioners/plaintiffs to show 

that the proceedings were initiated bona fide before the Civil Court under Arbitration Act 

and further that the Court was having no jurisdiction. Learned counsel for the respondents 

has relied upon "2010 SCMR 36 Muhammad Khan v. Salehun alias Saleh Muhammad), 

PLD 2009 Lahore 52 (Pakistan Industrial and Commercial Leasing Ltd through Authorized 

Manager Recovery v. Haq Knitwear Pvt. Ltd through Chief Executive and 2 others), 2009 

CLC 759 (Ahmad Khan v. Kausar Parveen and another), 2008 CLC 412 (Zulqarnain and 7 

others v. Custodian Evacuee Property, AJ&K Muzaffarahad and 73 others), PLD 2006 

Karachi 593 (Messers Imperial Builders through Managing Partner and another v. Lines Pvt. 

Limited through Chief Executive and 3 others) and 2012 SCMR 377 (Dr. Syed Sibtain Raza 

Naqvi v. Hydrocarbon Development and others).  
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6. 1 have heard the learned counsel for the parties and gone through the record. The 

agreement is dated 09.01.1989 between plaintiffs and defendant No.1 which is Exh.P.1 and 

the suit has been filed on 29.08.1994. Limitation for filing a suit for specific performance is 

provided under Article 113 of the 'Limitation Act, 1908 for three years from the date fixed 

for performance and in agreement to sell Exh.P.1 the date fixed for performance was 

20.01.1994 and filing of suit on 20.08.1994 was certainly barred by limitation. In the light of 

the case law referred by the learned counsel for the petitioners benefit of Section 14 of the 

Limitation Act cannot be given to the petitioners/ plaintiffs.  

A person claiming benefit of section 14 of the Limitation Act; 1908 is required to prove that 

he initiated the proceedings in good faith in the wrong Court and after coming to know that 

he has started proceedings the wrong Court comes to the Court where actually the suit was 

to be filed then only he can take the benefit of section 14 ibid. In the case in hand, previous 

proceedings initiated by the plaintiffs/petitioners were under Arbitration Act on the basis of 

some Award for making the same Rule of the Court when the learned Court refused to make 

the Award Rule of the Court the suit in hand for specific performance on the basis of 

agreement to sell has been filed. In this way both the proceedings i.e. the Arbitration 

proceedings and the instant suit are absolutely independent proceedings and further on the 

basis of separate cause of action. Therefore, plaintiffs/petitioners cannot claim the benefit of 

Section 14 of the Limitation Act. The suit was certainly barred by limitation and learned 

lower appellate Court has rightly accepted the appeal and dismissed the suit.  

7. For invoking jurisdiction of this Court under Section 115 of C.P.C. the petitioners are 

required to prove that the judgment passed by the Court below is contrary to the law or there 

is some procedural defect prejudicial to the rights of the petitioners. No such defect I have 

found in the judgment passed by the learned first appellate Court nor the learned counsel 

could show any such defect in the findings of the learned Court below.  

8. In this view of the matter, no case for interference by this Court while exercising 

jurisdiction under Section 115 of the C.P.C. has been made out, hence this revisit petition 

stands dismissed. 

ZC/M-7/L         Revision dismissed.  

 

2016 Y L R 56 

[Lahore] 

Before Amin-ud-Din Khan and M. Sohail Iqbal Bhatti, JJ 

MUHAMMAD RIAZ through Special Attorney---Petitioner 

Versus 

GHULAM HUSSAIN through Legal Heirs---Respondent 
 

Civil Revision No.998 of 2006, decided on 15th December, 2014. 

 

(a) Punjab Pre-emption Act (IX of 1991)--- 
----S. 13---Talbs, performance of---Evidence of plaintiff with regard to Talb-i-Muwathibat 

was contradictory---Pleadings could not be considered as evidence---Plaintiff had failed to 

prove performance of Talb-i-Muwathibat and Talb-i-Ishhad in accordance with law---

Revision was dismissed in circumstances. 

Muhammad Bashir and others v. Abbas Ali Shah 2007 SCMR 1105 rel. 

 



 

 

(997) 

 

 (b) Punjab Pre-emption Act (IX of 1991)--- 
----S. 13 (1) (a)---"Sitting" or "Meeting" (Majlis)---Meaning. 

Mutali v. Khizar Hayat and 6 others PLD 2012 Lah. 1; Oxford Advanced Learner's 

Dictionary 8th Edition; The Chember's Dictionary 12th Edition; Judicial Dictionary 16th 

Edition by K J Aiyar; Black's Law Dictionary 8th Edition; Feroz-ul-Lughat Urdu published 

by Feroz Sons (Pvt.) Ltd.; Muhammadan Law by D.F.; Ghulam Muhammad and another v. 

Mian Abdul Karim through L.Rs. 2014 YLR 774 and Munawar Hussain and others v. Afaq 

Ahmed 2013 SCMR 721 rel. 

 

 (c) Punjab Pre-emption Act (IX of 1991)--- 
----S. 13---Talb-i-Muwathibat---Meaning. 

Muhammadan Law by D.F. ref. 

 

 (d) Pleadings--- 
----Scope---Pleadings could not be considered as evidence.  

 

Malik Noor Muhammad Awan for Petitioner.  

Aamier Majeed Rana and Muhammad Abdul Rahman Janjua for Respondent.  

Date of hearing: 24th November, 2014.  

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision petitioner has challenged the 

judgment and decree dated 21.3.2006 passed by the learned Additional District Judge, 

Sialkot whereby appeal filed by the respondent-vendee was accepted and the judgment and 

decree passed by the learned Civil Judge, Sialkot dated 12.7.2005 decreeing the suit for pre-

emption filed by the petitioner was reversed. 

2. This revision was heard by the learned Single Judge of this Court on 12.12.2013 and 

matter was referred to the Hon'ble Chief Justice for constitution of a larger bench for 

revisiting the interpretation made by another learned Single Judge of this Court with regard 

to "sitting" or "meeting" (Majlis) mentioned in Section 13 of the Punjab Pre-emption Act, 

1991, which judgment has been reported as PLD 2012 Lahore 1 "Mutali v. Khizar Hayat 

and 6 others", therefore, the Hon'ble Chief Justice referred the matter to the Division Bench 

headed by me (Amin-ud-Din Khan, J.). Record shows that subsequently due to docket of 

this case the same was placed before our learned brother Ch. Muhammad Masood Jahangir, 

J. The Hon'ble Judge while noting the previous reference order of Hon'ble Chief Justice 

again referred the matter to the Hon'ble Chief Justice and again vide order of Hon'ble Chief 

Justice dated 13.10.2014 the matter was referred to this Division Bench, therefore, we have 

heard learned counsel for the parties. 

3. Learned counsel for the petitioner argues that the interpretation made by learned Single 

Judge of this Court in the judgment reported as PLD 2012 Lahore 1 "Mutali v. Khizar Hayat 

and 6 others", is not sustainable under the law nor it is the intention of the legislature and 

even the interpretation made by the learned Single Judge of this Court is against whole of 

the scheme of law. Learned counsel for the respondent has not assisted with regard to point 

of reference but he has advanced the arguments with regard to merits of this case. 
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Before starting discussion on the point of reference we feel it appropriate to reproduce text 

of Section 13 of the Punjab Pre-emption Act, 1991 as well as meaning of words "sitting" or 

meeting (Majlis) available in various dictionaries and "Feroz-ul-Lughat Urdu". 

Section 13: 
"Demand of pre-emption.--(1) The right of Pre-emption of a person shall be extinguished 

unless such person makes demands of pre-emption in the following order, namely:-  

(a) Talb-i-muwathibat;  

(b) Talb-i-ishhad; and  

(c) Talb-e-khusumat." 

Explanation.---(I) "Talb-i-Muwathibat" means immediate demand by a pre-emptor in the 

sitting or meeting (Majlis) in which he has come to know of the sale, declaring his intention 

to exercise the right of pre-emption. 

Note.---Any words indicative of intention to exercise the right of pre-emption are sufficient. 

(II). "Talb-i-Ishhad means demand by establishing evidence. 

(III). "Talb-i-Khasumat" means demand by filing a suit. 

(2). When the fact of sale comes within the knowledge of a pre-emptor through any source, 

he shall make "Talb-i-Muwathibat". 

(3). Where a pre-emptor has made Talb-i-Muwathibat under subsection (2), he shall as soon 

thereafter as possible but not later than two weeks from the date of knowledge make Talb-i-

Ishhad by sending a notice in writing attested by two truthful witnesses, under registered 

cover acknowledgement due, to the vendee, confirming his intention to exercise the right of 

pre-emption: 

Provided that in areas where owing to lack of post office facilities it is not possible for the 

pre-emptor to give registered notice, he may make Talb-i-Ishhad in the presence of two 

truthful witnesses. 

(4). Where a pre-emptor has satisfied the requirements of Talb-i-Muwathibat under 

subsection (2), and Talb-i-Ishhad under sub-section (3) he shall make Talb-i-Khusumat in 

the Court of competent jurisdiction to enforce his right of pre-emption." 

--------------------- 

According to Oxford Advanced Learner's Dictionary 8th Edition:- 
"Meeting" means an occasion when people come together to discuss or decide. Word "The 

Meeting" means a situation in which two or more people meet together, because they have 

arranged it or by chance. 

"Sitting" (at the same time) means a period of time that person spends sitting and doing an 

activity. 

According to The Chamber's Dictionary 12th Edition:- 
"Meeting" means coming face to face for friendly or hostile ends. 

"Sitting" means state of being seated or act of taking a seat. 

According to Judicial Dictionary 16th Edition by K J AIYAR:- 
The word "meeting" when not defined under the relevant statute, it has to be construed only 

in its popular sense. If a common sense view of the matter is taken, it is quite clear that for a 

meeting there must be at least two persons, because a man cannot meet himself. The word 

"meeting" prima facie connotes coming together of persons for certain purpose. In substance 

it is a gathering of persons with a specific object in view. (Awadhoot v. State of Maharashtra 

AIR 1978 Bom 28, p 39) 

According to Black's Law Dictionary 8th Edition:- 
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"Meeting" means the gathering of people to discuss or act on matters in which they have a 

common interest. 

"Sitting" means a court session. 

According to Feroz-ul-Lughat Urdu published by Feroz Sons Pvt. Ltd.:- 
As we know that the present pre-emption act has been re-enacted and its purpose has been 

mentioned in the preamble, which is reproduced:-- 

"WHEREAS, it is expedient to re-enact the existing law relating to pre-emption, so as to 

bring it in conformity with the Injunctions of Islam as set out in the Holy Qur'an and 

Sunnah."  

Previous to the present enactment Punjab Pre-emption Act, 1913 was in force while in the 

principles of Muhammadan Law by D.F. Mulla concept of Islamic Law of pre-emption was 

available. With regard to demand of pre-emption Section 236 is available therein which is 

re-produced for ready reference:-- 

"Demands for pre-emption.----No person is entitled to the right of pre-emption unless--- 

 (1) He has declared his intention to assert the right immediately on receiving 

information of the sale. This formality is called Talb-i-mowasibat (literally, demand of 

jumping, that is, immediate demand); and unless 

  

(2) He has with the least practicable delay affirmed the intention, referring expressly to the 

fact that the Talb-i-mowasibat had already made, and has made a formal demand-- 

(a) either in the presence of the buyer, or the seller, or on the premises which are the subject 

of sale, and  

(b) in the presence at least of two witnesses. This formality is called Talb-i-ishhad (demand 

with invocation of witnesses)." 

Even in the present legislation the necessary first demand has been mentioned as Talb-e-

Muwathibat and no-doubt the series of judgment of this Court as well as of august Supreme 

Court of Pakistan are available, terming it to be a jumping demand and the basic theme 

behind enactment of this demand is that without any delay just coming to know about the 

sale the person interested to pre-empt the sale should show his intention. So far as matter of 

reference in hand is concerned, with regard to interpretation of meaning of sitting or meeting 

(Majlis) the words are available in the explanation of Talb-e-Muwathibat whereas original 

text of section 13 sub section 1(a) states only performance of Talb-e-Muwathibat and in 

section 236 of the Muhammadan Law by D.F.Mulla referred supra sub section (1) states 

immediately declaring intention to assert the right. It has been further elaborated that Talb-i-

muwathibat is (literally, demand of jumping, that is, immediate demand). The basic fact 

remains that it must be immediate. In our view when overall effect of the meaning as we 

have noted supra in various dictionaries and Feroz-ul-Lughat be considered, the same lead 

us to conclude that sitting means where the person receiving information was sitting or 

available and gains the knowledge through informer. Here meeting (majlis) shows the 

meeting of the informer with the pre-emptor. We are conscious of the fact that words used in 

any statute are to be interpreted in accordance with the intention of the legislature if visible 

from overall view of the statute, if not given specific meaning, the words which are 

understood in common parlance and in popular sense. No-doubt in the enactment the 

meaning of sitting or meeting (majlis) have not been mentioned, overall view of the 

enactment as well as of section 236 of the Muhammadan Law by D.F.Mulla lead us to 

conclude that Talb-e-Muwathebat is the immediate demand and the explanation one given in 
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section 13 mentioning that sitting or meeting (majlis) does not give the meaning of a group 

of persons as given in the judgment of learned Single Judge of this Court reported as PLD 

2012 Lahore 1 "Mutali v. Khizar Hayat and 6 others". If these meanings are given then 

unless in presence of at least two or more persons the plaintiff gains knowledge of sale he 

cannot pronounce Talb-e-muwathebat. Meaning thereby his knowledge if received only by 

the informer when he was alone cannot be said to be the information which interpretation 

will certainly be against the intention of the legislature. 

4. In our view when a person gains knowledge of sale by any person, to whom we term as 

informer, this meeting of pre-emptor with informer is meeting (Majlis) in the light of 

explanation I to Section 13 of the Punjab Pre-emption Act, 1991, announcement of intention 

to pre-empt the sale by pre-emptor in the presence of informer alone is sufficient compliance 

of Talb-i-Muwathebat. Furthermore we are of the view that the person even gaining 

knowledge on telephonic conversation through the informer if announces his intention to 

exercise his right to pre-empt the sale and a person who gains knowledge of sale through 

any means including a message through cell phone etc. if confirms his intention to pre-empt 

the sale through his reply to informer, this is sufficient compliance of Talb-e-Muwathebat. 

His knowledge through telephonic conversation or any other means will be meeting with the 

informer in the sense mentioned in explanation 1 of section 13 of the Punjab Pre-emption 

Act, 1991. We have also gone through the judgment reported as 2014 YLR 774 "Ghulam 

Muhammad and another v. Mian Abdul Karim through L.Rs" wherein sitting and meeting 

have been defined, it has been held that "sitting" and "meeting" mentioned in section 13(1) 

does not require presence of more than two persons. In this view of the matter, we do not 

agree with the meaning given to "sitting" and "meeting" (Majlis) mentioned in explanation 1 

of section 13 of the Punjab Pre-emption Act, 1991 in the judgment reported as PLD 2012 

Lahore 1 "Mutali v. Khizar Hayat and 6 others".  

5. So far as merits of this case are concerned, the plaintiff has pleaded in Para No. 3 of the 

plaint that plaintiff came to know about the sale on 22.9.1999 at 10:00 a.m through 

Muhammad Maalik in the presence of Nazeer Hussain in his house and he announced his 

intention to pre-empt the sale. The plaintiff appeared as PW-1 but at the time of appearing as 

his own witness the plaintiff did not mention the presence of Nazeer Hussain at the time of 

knowledge of sale whereas Muhammad Maalik has stated the presence of Nazeer Hussain at 

the time of giving information of sale to the plaintiff. When Nazeer Hussain was produced 

as PW-5 he stated that he does not know that when, where and through whom plaintiff came 

to know about the sale. PW-5 has not supported the plaintiff. The outcome of this discussion 

is that plaintiff did not state in his statement about the presence of Nazeer Hussain at the 

time of knowledge of sale. There is only statement of Muhammad Maalik who shows the 

presence of said Nazeer Hussain but Nazeer Hussain when appeared as PW-5 has denied his 

presence at the time of knowledge of sale to the plaintiff. The argument of learned counsel 

for the petitioner-plaintiff that the concession made by PW-5 to the plaintiff can be ignored, 

we are afraid that this contention has no force, statement of PW-5 shatters whole of the case 

of the plaintiff-petitioner when in the examination-in-chief he made the following 

statement:- 

It shows clear denial of presence of said witness at the time of knowledge of sale to the 

plaintiff.  

6. Further we have noticed that when this statement was made by the said witness in his 

examination-in-chief no effort was made by the plaintiff to get the said witness declared as 
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hostile and no permission was sought from the court to let the counsel of the plaintiff to 

cross-examine the said witness. When it is so the statement made by the said witness is 

binding upon the plaintiff as plaintiff has produced him with his own choice. As we have 

noted supra the evidence of plaintiff with regard to "Talb-e-Muwathibat" is contradictory. 

Admittedly pleading cannot be considered as evidence. When the pleadings about Talb-e-

Muwathibat mentioned in Para 3 of the plaint are supported by the only statement of PW-4 

Muhammad Maalik and plaintiff himself has not stated the case pleaded by him whereas 

PW-5 has controverted the case of the plaintiff. In this view of the matter, we are of the 

considered view that plaintiff failed to prove performance of Talb-e-Muwathibat in 

accordance with law on the basis of contradictory evidence produced by him. We are 

fortified with the judgment of august Supreme Court of Pakistan reported as 2013 SCMR 

721 "Munawar Hussain and others v. Afaq Ahmed".  

7. So far as Talb-e-Ishhad is concerned, though in the written statement the defendant 

vendee has admitted that notice was issued on 28.9.1999 but he has not admitted the receipt 

of notice. The witness who allegedly served the alleged notice of Talb-e-Ishhad, who 

produced the acknowledgement receipt as Exh.P1 is not specific about the fact that who 

received the notice, therefore, his statement is not helpful for the plaintiff as he stated that 

the registered letter was received by son of the vendee-defendant and simultaneously stated 

that the registered envelope was received by the defendant-vendee himself. He has admitted 

that on the acknowledgement receipt there is no signatures of the vendee-defendant. The 

statement of PW-3 Record Keeper is also not helpful as he is not the person who issued the 

receipt Exh.P.2. In this view of the matter, Talb-e-Ishhad has also not been proved. As it is 

clear now that in the light of the pronouncement of the august Supreme Court of Pakistan 

reported as 2007 SCMR 1105 "Muhammad Bashir and others v. Abbas Ali Shah", therefore, 

we are of the view that plaintiff failed to prove performance of Talb-e-Ishhad also in 

accordance with law. Though we do not agree with the findings recorded by the learned first 

appellate court with regard to Talb-e-Muwathebat and Talb-e-Ishhad, as a novel 

interpretation has been made by the learned Additional District Judge, but result is the same 

that plaintiff failed to perform Talb-e-Muwathebat and Talb-e-Ishhad, therefore, this civil 

revision stands dismissed. 

ZC/M-20/L         Revision dismissed. 

 

2016 Y L R 251 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mrs. PERIN J. DINSHAW---Appellant 

Versus 

MUBARAK ALI and another---Respondents 
 

R.S.A. No.17 of 2006, decided on 11th February, 2014.  

(a) Specific Relief Act (I of 1877)--- 
----Ss. 12 & 28---Civil Procedure Code (V of 1908), O.XLI, R.27---Qanun-e-Shahadat (10 

of 1984), Arts.59, 60 & 61---Suit for specific performance of agreement to sell---Evidence 

of handwriting expert---Scope---Plaint did not mention whether agreement to sell was oral 

or written---Neither details of property nor date of performance of agreement was 

mentioned---Attesting witnesses had signed and thumb marked the draft of sale deed before 
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signatures of vendors---Attesting witnesses of the sale deed had to testify the document on 

behalf of vendors as such witnesses had to testify the signatures of vendors/sellers before 

them (in their presence)---Plaintiff did not make it clear as to whether the receipt was 

original agreement or some oral agreement existed between the parties prior to said receipt--

-Alleged draft of sale deed did not mention the said receipt---Plaintiff did not move any 

application for correction of parentage of defendants despite objection raised in the written 

statement---Report of Handwriting Expert, being opinion of such expert, was not binding on 

the court under the law---Opinion of expert was relevant but same did not amount to 

conclusive proof---Opinion of the handwriting expert was a very weak type of evidence and 

same was only confirmatory or explanatory of direct or circumstantial evidence---

Confirmatory evidence could not be given preference where confidence inspiring evidence 

was available---Signatures on disputed receipt were not found by High Court to be similar to 

the admitted signature---Plaintiffs' witness had stated that price of suit property was three 

million as against the value of Rs.100,000 mentioned by plaintiffs who were bound by the 

statements of their witnesses---First appellate court, in view of S.28 of the Specific Relief 

Act, 1877, could not pass the decree as price was grossly inadequate---Defendant witness' 

deposition as to value of suit property having not been challenged in cross-examination, 

would be accepted as such under the law---Evidence recorded by Trial Court beyond the 

scope of remand order could not be considered---First appellate court could not exclude 

statement of attorney of defendants from consideration---Defendants were not required by 

law to prove their denial of agreement to sell or the receipt of earnest money---Appeal was 

accepted in circumstances.  

(b) Qanun-e-Shahadat (10 of 1984)--  
----Arts. 59, 60 & 61---Opinion of handwriting expert---Scope---Report of handwriting 

expert, being opinion of such expert, was not binding on the court under the law---Opinion 

of expert was relevant but same did not amount to conclusive proof---Opinion of 

handwriting expert was a very weak type of evidence and same was only confirmatory or 

explanatory of direct or circumstantial evidence---Confirmatory evidence could not be given 

preference where confidence inspiring evidence was available.  

Mst. Saadat Sultan and others v. Muhammad Zahur Khan and others 2006 SCMR 193 rel.  

Ahmad Waheed Khan for Appellant.  

Rana Muhammad Yaqoob, Special Attorney in person for Respondent No.1.  

Malik Abdul Wahid for Respondent No.2.  

Dates of hearing: 10th and 11th February, 2014.  

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---This appeal has been filed by the appellant against the 

judgment and decree dated 01.02.2006 passed by the learned Addl: District Judge, Lahore, 

whereby the appeal filed by the respondents-plaintiffs was accepted, by way of which, 

judgment and decree dated 23.01.2003 passed by learned Civil Judge 1st Class, Lahore, 

dismissing the suit for specific performance filed by the respondents-plaintiffs, were set 

aside and suit was decreed. 

  

2. The facts are that the respondents-plaintiffs on 22.07.1980 filed a suit for specific 

performance with regard to the suit property mentioned in the plaint against Mr. J. H. 

Dinshaw and Nadir Jee sons of Seth Edual Jee. The suit was filed on the basis of some 
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agreement to sell arrived at between the parties in the month of April, 1980. The 

consideration has been mentioned as Rs.1,00,000/-. It is stated that an amount of Rs.2000/- 

was paid as earnest money and it was agreed by the defendants that they will get the sale 

deed registered within a couple of weeks. The written statement was filed. Any agreement to 

sell in favour of plaintiffs by the defendants was denied. It was also pleaded that the 

parentage of both the defendants has wrongly been mentioned. Learned trial court framed 

issues and invited the parties to produce their respective evidence. Both the parties adduced 

oral as well as documentary evidence in support of their versions. After the completion of 

trial vide judgment and decree dated 15.02.1988 suit was dismissed. An appeal was 

preferred before the lower appellate court, which too was dismissed on 20.03.1994. Then 

RSA No.26 of 1994 was filed before this Court, which was accepted on 18.02.1999 and 

matter was remanded to the learned Addl: District Judge with a direction to decide the 

application under Order XLI Rule 27 of the C.P.C. pending before it and decide the matter 

afresh. Learned Addl: District Judge vide judgment/remand order dated 02.03.2000 accepted 

the appeal as well as application under Order XLI Rule 27 of the C.P.C. and remanded the 

matter to the learned trial court. After remand of the case, plaintiffs got recorded statements 

of five witnesses and produced documentary evidence from Ex.PA to Ex.PH. Vide judgment 

and decree dated 23.01.2003 suit was again dismissed by the learned trial court. An appeal 

was preferred by the plaintiffs, which was accepted by the learned Addl: District Judge vide 

judgment and decree dated 01.02.2006, which is under challenge in this appeal. Further facts 

are that this appeal was accepted vide judgment/remand order dated 28.05.2009 and case 

was once again remanded to the learned lower appellate court for rewriting the judgment. 

C.P.No.1161-L of 2009 was filed before the august Supreme Court of Pakistan, which was 

accepted on 26.01.2010 whereby the remand order was set aside and this Court was directed 

to decide the appeal afresh on merits. 

Another limb of matter is that respondent No.1 (Mubarak Ali) moved an application (CM-

1776-2010) wherein he has raised the objection that this appeal has not been filed by the 

appellant herself as she is permanent resident of London and if she came to Pakistan at the 

time of filing of appeal, then the learned counsel must produce the record of her coming to 

Pakistan and filing of appeal. The respondent No.1 also filed CM No.1-C-2011 on 

21.02.2011, CM No.1-C-2012 on 05.03.2012 for personal appearance of appellant (Mrs. 

Perin J. Densha) and CM No.2-C-2012 for dispensation. Vide order dated 07.03.2012 passed 

by this Court CM No.1-C-2012 was dismissed as not pressed, whereas CM No.2-C-2012 

was dismissed as having become infructuous. Respondent No.1 challenged the order of this 

Court dated 07.03.2012 in Civil Petition No.443-L of 2012 before the august Supreme 

Court. The august Supreme Court while setting aside the order dated 07.03.2012 directed 

that the applications be decided at the time of hearing of main appeal. CM No.3-C-2012 was 

filed by the appellant for summoning of record, which has been received. As such this C.M 

has become infructuous.  

3. Learned counsel for the appellant argues that according to the statement of plaintiffs' own 

witnesses the value of property was more than three million rupees at the time of alleged 

agreement to sell, whereas claim of the plaintiffs that defendants agreed to sell this property 

for Rs.1,00,000/-; that no agreement to sell has been produced during the evidence, an 

alleged receipt Ex.P-5 has been produced which was denied by the defendants and it only 

bears the signatures of one of the defendants; that the alleged draft sale deed on the basis of 

alleged agreement has been produced as Ex.P-1, even in this document there is no mention 
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or reference of Ex.P-5; that when it was clearly stated that name of father of defendants has 

wrongly been mentioned, no correction was made; that even there is no reference of Ex.P-5 

in the plaint nor the same was produced in the court at the time of filing of suit. Further 

argues that even at the time of arguments it was the case of plaintiffs that Ex.P-5 is the 

agreement to sell when there is no other agreement between the parties; that even in Ex.P-5 

there are no signatures of Nadir Jee (defendant No.2); that there is no power of attorney in 

favour of J. H. Dinshaw to enter into a contract with the plaintiffs on behalf of Nadir Jee; 

that in the receipt even the parentage of defendants is not mentioned and even no detail of 

suit land has been mentioned in Ex.P-5. Further argues that the land is owned by two 

defendants, whereas in the receipt it is not mentioned that J. H. Dinshaw is attorney of other 

defendant or how he is receiving the money on behalf of other defendant; that there is no 

date for maturity of agreement; that the plaintiffs-respondents absolutely failed to prove the 

agreement and the payment of money under the agreement; that the findings recorded by the 

learned trial court are absolutely in accordance with law, whereas the learned first appellate 

court erred in law while reversing the findings of learned trial court.  

4. On the other hand, respondent No.1 who is represented through his attorney argued that 

the findings of learned first appellate court are in accordance with law and based upon the 

valuable evidence led by the plaintiffs-respondents and there is no defect in the findings. 

Further states that the parentage of defendants has correctly been mentioned in the plaint, as 

the same was mentioned in the Jamabandi and according to the plaintiffs it is the correct 

parentage of defendants of the suit. He has also reiterated the facts mentioned in the C.Ms 

filed by respondent No.1 mentioned supra and also pressed the same.  

5. Learned counsel representing respondent No.2 has argued that the respondents-plaintiffs 

have produced the confidence inspiring evidence and the findings of learned first appellate 

court are in accordance with law; that the additional evidence which was permitted to the 

plaintiffs after the remand of case, was produced and if any excess evidence has been 

produced, that can be taken off from the consideration, even then the respondents-plaintiffs 

have proved their case in accordance with law. Prays for dismissal of this appeal.  

6. I have heard the leaned counsel representing the parties and attorney of respondent No.1 

at full length and also gone through the record minutely with their able assistance.  

7. First I would like to discuss and decide CMs Nos.1776-C-2010, 1-C-2011, 1-C-2012 and 

2-C-2012. The procedure is provided for appearance of the party before the Court in person 

through a recognized agent or pleader under Order III of the C.P.C. This appeal has been 

filed directly by the appellant having signatures on the memorandum of appeal. The appeal 

also contains the power of attorney (Wakalat Nama) in favour of Mr. Ahmad Waheed Khan, 

Advocate. The power of attorney has been accepted by the said learned counsel, who is 

representing the appellant before the Court. In all the three applications i.e. 1776-C-2010, 1-

C-2011, 1-C-2012 the prayer has been made that either record be produced before the Court 

with regard to coming of appellant to Pakistan from U.K at the time of filing of appeal or if 

the memo of appeal etc have been signed at U.K, the appellant be directed to appear in 

person before the Court to confirm the filing of appeal by her. All these prayers are based 

upon assumptions of the applicant/respondent No.1, whereas learned counsel for the 

appellant has stated at bar before the Court that the appellant came to Pakistan at the time of 

filing of appeal and he has filed the appeal on her instructions by accepting the power of 

attorney. Learned counsel for the appellant has stated that the appellant is very old and 

infirm lady. She cannot travel to Pakistan and if this Court feels that the factum of filing of 
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appeal by the appellant requires confirmation, then any commission can be appointed for 

recording her statement as she is permanent resident of U.K. 

8. I have considered the stand taken by both the parties and I have noticed that the learned 

counsel who filed this appeal and appearing before this Court was also counsel for the 

original defendants in the suit in the trial court. The appeal filed by the respondents before 

the lower appellate forum was defended on behalf of defendants and after their demise, the 

present appellant contested the appeal before the lower appellate court through the same 

counsel and now this appeal has been filed by the appellant through the same counsel and 

when learned counsel for the appellant states that the appellant came to Pakistan at the time 

of filing of appeal and she put her own signatures on the memo of appeal as well as power of 

attorney in his favour and other ancillary documents, in this view of the matter, whether on 

the basis of some doubts in the mind of respondent No.1, the appellant can be directed to 

appear in person before the Court. The applicant/respondent No.1 has not produced any 

solid material for consideration of Court to believe the assertion made by the applicant in his 

applications. Hence, on the basis of some presumptions in the mind of respondent No.1 this 

Court cannot direct the appellant to appear in person before the Court. Therefore, all the 

three applications are dismissed in the circumstances discussed supra. CM No.2-C-2012 

which is for dispensation stands disposed of, as above mentioned applications have been 

dismissed.  

9. Now I come to the merits of case. The suit is for specific performance of agreement to 

sell. In the plaint there is no mention of nature of the agreement that whether it is oral or 

written agreement. In Para 2 with regard to the payment of earnest money, an amount of 

Rs.2000/- has been mentioned without mentioning the date of payment. The execution of 

agreement between the parties has been mentioned at Karachi in the month of April, 1980. 

The receipt has been produced as Ex.P-5 which is of dated 30.04.1980. This receipt is 

allegedly by one of the defendants i.e. J. H. Dinshaw where there is reference that J. H. 

Dinshaw is receiving the money for himself and on behalf of other defendant i.e. Nadir Jee, 

there is no mention of powers with the receiver of money on behalf of other person. The 

parentage of both the defendants has not been mentioned therein and there is absolutely 

nothing mentioned about the detail of property under the agreement. There is only 

mentioned that he is receiving the money "regarding the agreement to sell". There is no date 

for performance of agreement. It is on the plain paper. The plaintiffs have produced the 

alleged draft of sale deed as Ex.P-1, which is very astonishing, as admittedly the vendors 

have not signed the said document. Even there is written the words but no identity card 

numbers have been mentioned. Astonishingly the alleged three attesting witnesses of this 

document have signed the same. This action of the plaintiffs proves that a document was 

tried to have been created in order to produce it in evidence in their favour and to prove that 

there was an agreement to sell in their favour. Therefore, a draft of sale deed was prepared 

on the requisite stamp paper but instead of considering it as supporting evidence in their 

favour, this document shows the character and behavior of plaintiffs, which creates serious 

doubt in the mind of Court that why the attesting witnesses have signed and thumb marked 

the same before the signatures of vendors, as the attesting witnesses of a sale deed have to 

testify the document on behalf of the sellers and they have to testify the signatures of sellers 

before them. It is a strange document where the alleged sellers have not signed the same 

before the testifying witnesses who have put their signatures and thumb marked this 

document and without having any shame some of them appeared before the court. It is just 
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like putting the cart before the horse. Further there is no clear cut evidence or stance of the 

plaintiffs-respondents that the receipt Ex.P-5 is the original agreement or there was some 

oral agreement between the parties previous to the receipt Ex.P-5. Even in Ex.P-1 the 

alleged draft of sale deed there is no mention of Ex.P-5. Besides, same is the position of 

receipt Ex.P-7 which shows that district council fee amounting to Rs.2000/- was paid on 

23.06.1980 with regard to attestation of sale deed and when admittedly the sale deed was not 

yet signed by the vendors and they never came to Tehsil Raiwind for attestation of mutation 

from Karachi, why the fee was paid. This action of plaintiffs also shows that it was also an 

attempt to create the evidence in their favour, which fact also goes against them.  

10. So far as the pleading of wrong parentage of original defendants is concerned, despite 

the fact that in Para 5 of the preliminary objections of written statement which was filed on 

04.05.1982 the plaintiffs have not moved for correction of their parentage. Even I put the 

question to the learned counsel for respondent No2 and the attorney of respondent No.1 that 

what is their stance about the parentage of original defendants. They replied that as the 

parentage which was mentioned in the revenue record, therefore, they have mentioned the 

same in their plaint and they pressed that same was the parentage of original defendants 

mentioned as Seth Edual Jee. It is strange that the documents of original defendants clearly 

show that both the defendants are sons of late Hoshin Dinshaw and against their parentage in 

the suit name of their grandfather i.e. Seth Edual Jee has been mentioned and same is the 

position in the alleged draft of sale deed Ex.P-1, whereas no parentage has been mentioned 

in Ex.P-5, the alleged receipt. In this view, it is a further piece of evidence against the 

plaintiffs.  

11. I have minutely gone through the report submitted by the Handwriting Expert. Even a 

report of Expert is an opinion under the law and it is not binding upon the court. 

Undoubtedly, the opinion of Handwriting Expert is relevant but it does not amount to 

conclusive proof, as the opinion of Handwriting Expert is a very weak type of evidence and 

the Expert's evidence is only confirmatory or explanatory of direct or circumstantial 

evidence and the confirmatory evidence cannot be given preference where confidence 

inspiring evidence is available. Light can be taken from the judgment of august Supreme 

Court of Pakistan reported as "2006 SCMR 193 (Mst. Saadat Sultan and others v. 

Muhammad Zahur Khan and others)". The minute scrutiny of enlargement of three 

signatures on the basis of which PW-4 has expressed that in his opinion characteristics of the 

admitted signatures of defendant No.1 and the disputed signatures are identical. I do not 

agree with the report of Expert, as the signatures upon the disputed receipt are not similar in 

characteristics, same can even be seen in the enlargement made by the said witness which 

has been produced on the file.  

12. Further objection of inadequacy of price is concerned, from the scrutiny of evidence 

available on the file one can easily come to the conclusion that the price at the time of 

alleged agreement of suit property was 30 times more than the price claimed through the 

alleged agreement. According to the statement of PW-5 the value of property was more than 

three million rupees at the time of alleged agreement, the plaintiffs are bound by the 

statement of their own witness. In accordance with Section 28 of the Specific Relief Act, 

1877 on the basis of gross inadequacy of the price, decree could not have been passed by the 

learned first appellate court. DW-1 has deposed the value of property as rupees thirty/thirty 

five lacs. This portion of statement of the witness has not been cross-examined. Under the 

law which portion of statement of witness remains unchallenged in cross-examination, that 
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will have to be accepted as such. The statement of DW-2 who is an Advocate also carries 

weight. It is admitted by the learned counsel for respondent No.2 that the evidence recorded 

by the learned trial court after the remand of case which is beyond the scope of remand 

order, cannot be read in evidence in favour of plaintiffs. In this view of the matter, the 

evidence in excess of the remand order recorded by the trial court after the remand, cannot 

be read in evidence in favour of the plaintiffs.  

13. So far as the evidence of witnesses of plaintiffs with regard to their presence at Karachi 

on the relevant time of execution of Ex.P-5 is concerned, it is not only self contradictory, 

every witness showing his own presence and negates the presence of other witness. The 

findings of learned first appellate court whereby the statement of attorney of defendants was 

kept out of consideration are not sustainable under the law. The findings of learned first 

appellate court show that the court was of the view that the defendants were to prove their 

denial pleaded by them in their written statement with regard to the agreement to sell and the 

receipt, which findings are absolutely against the settled principles of law.  

14. In the light of what has been discussed above, this appeal is accepted with costs and the 

impugned judgment and decree dated 01.02.2006 passed by the learned Addl: District Judge, 

Lahore are set aside and restore to that of the learned trial court dated 23.01.2003.  

ARK/P-12/L         Appeal accepted.  

 

2016 Y L R 356 

[Lahore] 

Before Amin-ud-Din Khan, J 

SHAMSHAD ALI---Petitioner 

Versus 

KHAN MUHAMMAD and 2 others---Respondents 
 

Civil Revision No.1239-D of 2004, heard on 4th June, 2015.  

(a) Limitation Act (IX of 1908)---  
----Art. 120---Civil Procedure Code (V of 1908), O.VII, R. 6---Limitation---Fraud---Proof 

of---Defendants had been recorded in Jamabandi/record of rights as owners of suit property 

since its transfer in their favour---Impugned sale mutation was duly incorporated in the 

Jamabandi after attestation of the same---If any person claimed that any transaction was 

fraudulent then he was required to plead fraud specifically and prove the same by producing 

concrete, convincing and reliable evidence---Important question in the present case, was that 

of limitation---Plaintiff was to satisfy on the point of limitation only then the principle of 

shifting of onus would have come into picture---Six years period had been provided to sue 

when the right for the same had accrued---Present suit had been filed more than four years 

after the prescribed period of limitation---Plaintiff was required to plead grounds for 

exemption from limitation law in accordance with O. VII, R. 6, C.P.C.---No detailed 

pleadings with regard to commission of fraud had been mentioned which were necessary---

Plaintiff was not entitled for exemption from period of limitation---Present suit was barred 

by law---Findings recorded by the courts below were in accordance with the evidence 

available on record and in accordance with law---No misreading, non-reading or procedural 

defect had been pointed out in the findings recorded by the courts below---Revision was 

dismissed in circumstances. 
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Haji Muhammad Din v. Malik Muhammad Abdullah PLD 1994 SC 291; Mst. Rashida 

Hussain v. Qazi Aslam Hussain and 8 others PLD 1983 Lah. 687 and Ghulam Muhammad 

v. Malik Abdur Rashid and 2 others 2002 CLC 295 rel.  

 

(b) Limitation Act (IX of 1908)---  
----Art. 120---Specific Relief Act (I of 1877), S. 42---Suit for declaration---Limitation---

Period for filing a suit for declaration had been provided as six years. 

 

(c) Transfer of Property Act (IV of 1882)--- 
----S. 54---Punjab Municipal Act (III of 1911), S. 214---Punjab Government Notification 

No. 15246-74/2237-LRV dated 30-12-1974---Punjab Government Notification No. 3097-

8/1511-LRI dated 22-11-1978--- Sale--- Registration of---Applicability of S. 54 of Transfer 

of Property Act, 1882---Scope---Section 54 of Transfer of Property Act, 1882 was not 

applicable in the rural areas of Punjab.  

 

(d) Civil Procedure Code (V of 1908)---  
----S. 115---Revisional jurisdiction of High Court---Scope---High Court could not substitute 

its findings against concurrent findings of facts recorded by the courts below unless there 

was some misreading and non-reading of evidence or some procedural defect fatal to the 

case.  

Malik Junaid Farooq for Petitioner.  

Syed Qalab Hussain for Respondents.  

Date of hearing: 4th June, 2015.  

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision petition has challenged the 

judgment and decree dated 22-3-2003 passed by learned Additional District Judge-II, 

Muzaffargarh whereby appeal filed by the petitioner was dismissed and judgment and 

decree dated 19.11.2001 passed by learned Civil Judge whereby suit for declaration filed by 

the plaintiff-petitioner was dismissed.  

2. Brief facts of the case are that plaintiff-petitioner on 13.3.1996 filed a suit for declaration 

that plaintiff is owner in possession of the suit property. He challenged mutation No. 2 

attested on 14-1-1986 for sale of suit land, fully described in the head-note of the plaint, in 

favour of defendants. Written statement was filed. Suit was vehemently contested. Issues 

were framed. Learned trial Court invited the parties to produce their oral as well as 

documentary evidence. Both the parties produced their respective evidence. Learned trial 

court vide judgment and decree dated 19.11.2001 dismissed the suit. Appeal was preferred 

which was also dismissed by the learned first appellate court vide judgment and decree 

dated 22.3.2003. Hence, this civil revision.  

3. Learned counsel for the petitioner argues that the alleged vendees/defendants were bound 

to prove the sale of the land, transaction, possession of the property and attestation of 

mutation, but they have failed to prove all the above ingredients, therefore, findings 

recorded by both the courts below are against the law. Learned counsel for the petitioner has 

argued the matter that this revision is to be accepted and referred the statements of the 

witnesses to show discrepancies and with regard to limitation, refers section 18 of the 
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Limitation Act, 1908 to argue that when fraud has been committed, the benefit of section 18 

was to be given to the plaintiff-petitioner, therefore, argues that the suit was within time.  

4. On the other hand, learned counsel for the respondents argues that in the suit nowhere it 

has been pleaded in the body of the plaint that plaintiff is in possession of the suit property; 

that plaintiff-petitioner tried to produce PW-1 fraudulently showing him to be the witness of 

the impugned mutation whereas defendants-respondents have produced the original attesting 

witness of the impugned mutation as DW-3 and other witness has been produced as DW-2, 

who has fully proved the valid attestation of mutation. States that there are concurrent 

findings of fact recorded by the two courts below, therefore, no case for interference by this 

Court has been made out.  

5. I have heard learned counsel for the parties at length and gone through the record with 

their able assistance.  

6. The argument of learned counsel for the petitioner that in accordance with section 54 of 

the Transfer of Property Act, 1882 the petitioner was required to prove the transaction, 

attestation of mutation and passing of the consideration money. Though in this case the 

petitioner is required to first cross the hurdle of limitation, the argument of learned counsel 

for the petitioner has no weight as after attestation of mutation same was duly incorporated 

in the Jama Bandi and according to the Jama Bandi/record of rights respondents-defendants 

were being recorded owner of the suit property since its transfer in their favour. 

It is correct that plaintiff has nowhere mentioned in the body of the plaint that he is in 

possession of the suit property. As per argument of learned counsel for the petitioner fraud 

has been committed by the defendants with the connivance of the revenue officials who 

entered and attested the mutation. I have noticed that if any person claims that any 

transaction is fraudulent, he is required to plead fraud specifically and prove the same by 

producing concrete, convincing and reliable evidence. The basic thing in the suit was that 

plaintiff was to satisfy on the point of limitation only then the principle of shifting of onus 

would have come into picture if valid filing of suit within the prescribed period of limitation 

was proved by the plaintiff-petitioner, therefore, important question in this case is of 

limitation when the mutation attested on 14.1.1986 has been challenged through a suit filed 

on 13.3.1996. When period of limitation provided under Article 120 of the Limitation Act, 

1908 has been provided six years when the right to sue accrues and this suit has been filed 

more than four years after the prescribed period of limitation, therefore, plaintiff was 

required to plead grounds for exemption from limitation law in accordance with Order VII 

Rule 6 of C.P.C. Even I have noticed that no detailed pleadings with regard to commission 

of fraud have been mentioned, which were necessary under the law and further no ground 

for exemption from limitation law has been pleaded in accordance with Order VII Rule 6 of 

the C.P.C., therefore, petitioner-plaintiff was not entitled for exemption from period of 

limitation. When both the courts below came to the conclusion that the suit has been filed 

after the prescribed period of limitation, therefore, it is barred by law. The findings are in 

accordance with the evidence available on the file and in accordance with law. The 

argument with regard to application of section 54 of the Transfer of Property Act, 1882 are 

also misconceived, as the same is not applicable in the rural area of Punjab. As vide 

Notification No. 15246-74/2237-LRV dated 30.12.1974 Government of Punjab making 

section 54 of the Transfer of Property Act, 1882 applicable in the Province of Punjab 

through Notification No. 3097-8/1511-LRI dated 22.11.1978 requirement of compulsory 

registration under section 54 of Transfer of Property Act, 1882 has been dispensed with vide 
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above notification and compulsory registration has been restricted only to municipalities and 

notified areas as declared and notified under section 214 of Punjab Municipal Act, 1911.  

7. When there are concurrent findings of fact recorded by both the courts below after 

complete and thorough examination of the evidence produced by the parties, this Court 

cannot substitute the same unless there is some misreading and non-reading of evidence or 

some procedural defect fatal to the case on the part of the courts below but no such 

misreading, non-reading or procedural defect has been highlighted nor I find the same in the 

findings recorded by the Courts below, therefore, in the light of judgments reported as PLD 

1994 SC 291  

"Haji Muhammad Din v. Malik Muhammad Abdullah", PLD 1983 Lahore 687 "Mst. 

Rashida Hussain v. Qazi Aslam Hussain and 8 others" and 2002 CLC 295 "Ghulam 

Muhammad v. Malik Abdur Rashid and 2 others", I am unable to disagree with the 

concurrent findings recorded by both the courts below. No case for interference by this 

Court while exercising jurisdiction under section 115 of the C.P.C. has been made out. This 

revision petition having no merit is hereby dismissed.  

ZC/S-110/L         Revision dismissed.  

 

2016 Y L R 551 

[Lahore] 

Before Amin-ud-Din Khan, J 

LIAQAT ALI---Appellant 

Versus 

MUHAMMAD ASHRAF and others---Respondents 
 

R.S.A. No.99 of 2009, heard on 7th March, 2014. 

(a) Specific Relief Act (I of 1877)---  
----S. 12---Qanun-e-Shahadat (10 of 1984), Arts. 17 & 79---Suit for specific performance of 

contract---Rival claimant---Principles---Oral agreement to sell---Scope---Both plaintiff and 

defendant filed suits for specific performance of contract which were consolidated and suit 

of plaintiff was decreed whereas that of defendant was dismissed by the Trial Court but 

Appellate Court dismissed the suit of plaintiff and decreed that of defendant---Validity---

Plaintiff could succeed only on the basis of oral agreement to sell if he had pleaded the same 

specifically in the plaint keeping in view the specific date, time and place of agreement 

arrived at between the parties and the witnesses of the same as well as earnest money paid 

under such agreement and had also pleaded the full terms of agreement as in oral agreement 

there was no document in support of version of the plaintiff---First thing on the basis of oral 

agreement to sell which would come in the shape of writing according to the version of 

plaintiff was his plaint and whole building on the basis of oral agreement to sell was built 

upon such foundation which was made in the same---Plaintiff could not succeed if nothing 

was pleaded in the plaint---Plaintiff would be at liberty to introduce through evidence at 

every stage the new terms of agreement favourable to him or proof thereof if in general 

language the oral agreement was pleaded in the plaint---Oral agreement must be pleaded in 

the plaint in full details so that the other party might defend the suit if same was denied by 

such party---Previous suit filed by a party even withdrawn subsequently could not be 

presumed to have never been brought before the court and pleadings therein could be used 

against the party filing the same---Claim as well as agreement of defendant had been 
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admitted by the original owners---When there were two parties pressing their agreement to 

sell of immovable property against the same property as well as owner and if original owner 

had admitted the claim of one party and contested the claim of other party then the party 

whose claim was denied by the original owner if succeeded to prove his agreement to sell 

then the agreement in favour of other party which was later in time if admitted by the owner 

had to be proved against the first party by producing marginal witnesses of such agreement--

-Plaintiff had failed to prove his oral agreement to sell in accordance with law---Claim of 

defendant had been admitted by the plaintiff and he was not bound to produce the witnesses 

to prove his claim against him---Whole of the statement of witness was to be considered and 

parts of statement supporting the plaintiff could not be used against the defendant---Plaintiff 

had failed to prove his case whereas defendant had proved his case in accordance with law--

-Appellate Court had rightly dismissed the suit of plaintiff and reversed the findings of Trial 

Court and granted the decree for specific performance in favour of defendant---Findings 

recorded by the Appellate Court were in accordance with law---Appeal was dismissed with 

costs throughout.  

Ghulam Nabi and others v. Seth Muhammad Yaqub and others PLD 1983 SC 344; Abdullah 

and 8 others v. Bashiran Bibi and 4 others PLD 1981 Lah. 336; Mushtaq Ahmad and others 

v. Muhammad Saeed and others 2004 SCMR 530; Mrs. Mussarat Shaukat Ali v. Mrs. Safia 

Khatoon and others 1994 SCMR 2189; Rasool Bakhsh Naich thorugh L.Rs. and others v. 

Syed Rasool Bakhsh Shah through L.Rs. 2010 SCMR 988; Mst. Khair-ul-nisa and 6 others 

v. Malik Muhammad Ishaque and 2 others PLD 1972 SC 25; Muhammad Tufail and others 

v. Kafiat Ullah and others 2000 YLR 594; Haji Hakimullah v. Saghiruddin and 2 others 

PLD 1975 Kar. 509; Muhammad Sharif and others v. Nabi Bakhsh and others 2012 SCMR 

900; Muhammad Nawaz through L.Rs. v. Haji Muhammad Baran Khan through L.Rs. and 

others 2013 SCMR 1300 and Abbas Ali v. Liaqat Ali 2013 SCMR 1600 ref.  

Muhammad Nawaz through L.Rs. v. Haji Muhammad Baran Khan through L.Rs. and others 

2013 SCMR 1300 rel.  

Abdullah and 8 others v. Bashiran Bibi and 4 others PLD 1981 Lahore 336; Mushtaq 

Ahmad and others v. Muhammad Saeed and others 2004 SCMR 530; Mrs. Mussarat 

Shaukat Ali v. Mrs. Safia Khatoon and others 1994 SCMR 2189; Rasool Bakhsh Naich 

thorugh L.Rs. and others v. Syed Rasool Bakhsh Shah through L.Rs. 2010 SCMR 988; Mst. 

Khair-ul-nisa and 6 others v. Malik Muhammad Ishaque and 2 others PLD 1972 SC 25 and 

Muhammad Tufail and others v. Kafiat Ullah and others 2000 YLR 594 distinguished.  

(b) Civil Procedure Code (V of 1908)---  
----O. XXIII, R. 1---Withdrawal of suit---Filing of fresh suit---Bar---Applicability---When 

second suit was filed on same cause of action during pendency of first suit which was 

subsequently withdrawn then bar of O. XXIII, R. 1, C.P.C. was not applicable.  

Ghulam Nabi and others v. Seth Muhammad Yaqub and others PLD 1983 SC 344 and 

Abdullah and 8 others v. Bashiran Bibi and 4 others PLD 1981 Lah. 336 rel. 

Ch. Mushtaq Ahmad Khan and Ishfaq Qayyum Cheema for Appellant.  

Sh. Naveed Shehryar and Miss Humera Bashir for Respondents.  

Date of hearing: 7th March, 2014.  

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this single judgment I intend to decide the above 

captioned R.S.A.No.99 of 2009 as well as R.S.A.No.101 of 2009, as common question of 

law and fact is involved in both the appeals.  
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2. Through the appeals, appellant (Liaqat Ali) has challenged the judgment and decree dated 

30.06.2009 passed by the learned Addl: District Judge, Jaranwala, whereby the appeal filed 

by Nawab Din (respondent No.15) against the consolidated judgment and decrees dated 

29.06.2006 passed by the learned Civil Judge 1st Class, Jaranwala was accepted, by way of 

which, suit of Nawab Din for specific performance with regard to the suit property which is 

subject matter of R.S.A.No.101 of 2009 was decreed and suit of present appellant (Liaqat 

Ali) for specific performance was dismissed by setting aside the judgment and decrees dated 

29.06.2006 whereby the suit of appellant was decreed, whereas in the suit of Nawab Din 

decree for specific performance was refused but the original owners, defendants Nos.1 to 4, 

were directed to return the earnest money amounting to Rs.5,00,000/- received by them and 

they were also directed to compensate Nawab Din by paying Rs.2,50,000/-. The dismissal of 

suit of appellant is subject matter of R.S.A.No.99 of 2009.  

3. The facts are that on 13.07.1995 the appellant-plaintiff (Liaqat Ali) filed a suit for specific 

performance against defendants Nos.1 to 4 claiming an oral agreement to sell dated 

20.02.1995 in his favour. Subsequently Nawab Din was also impleaded as defendant No.5 in 

the suit. Nawab Din, the rival claimant also filed his suit for specific performance on 

28.02.1996 on the basis of written agreement to sell dated 06.05.1995. Both the suits were 

consolidated on 02.10.1996. The plaintiff of first suit i.e. Liaqat Ali was presumed as 

plaintiff and the proceedings were ordered in his suit. Along with the original owners as well 

as their Attorney and the rival plaintiff Nawab Din were presumed as defendants and suit of 

Nawab Din was consolidated with the suit of Liaqat Ali. Learned trial court after framing of 

consolidated issues invited the parties to produce their respective evidence. Both the parties 

produced oral as well as documentary evidence in support of their versions. After the 

completion of trial, vide consolidated judgment and decrees dated 29.06.2006 the suit filed 

by Liaqat Ali was decreed, whereas in the suit filed by Nawab Din the decree for specific 

performance was refused but the original owners, defendants Nos.1 to 4, were directed to 

return the earnest money amounting to Rs.5,00,000/- received by them and to compensate 

him by paying additional amount of Rs.2,50,000/-. The defendant Nawab Din filed appeal 

against the consolidated judgment and both the decrees. The defendants Nos.1 to 4, the 

original owners, as well as their Attorney also filed an appeal. Learned first appellate court 

decided both the appeals through a consolidated judgment dated 30.06.2009 but the separate 

decree sheets have been prepared, whereby while accepting the appeal filed by Nawab Din 

his suit has been decreed subject to payment of remaining amount of Rs.2,50,000/- to the 

original owners and by setting aside the decree passed by learned trial court in the suit for 

specific performance filed by Liaqat Ali, his suit was dismissed and suit of Nawab Din was 

decreed. In this way, the decree for return of money passed against the original owners was 

also reversed and grievance of original owners redressed. As such both the appeals, one filed 

by Nawab Din and the other by original owners, were accepted. Regular Second Appeal 

No.99 of 2009 has been filed against the acceptance of appeal of Nawab Din, whereas 

Regular Second Appeal No.101 of 2009 has been filed against the acceptance of appeal of 

original owners, defendants Nos.1 to 4. 

4. Learned counsel for the appellant argues that though the appellant-plaintiff filed the first 

suit on the basis of oral agreement to sell in question dated 20.02.1995 on 03.07.1995, copy 

of said plaint has been produced by the defendants as Ex.D-3, but the second suit which is 

subject matter of this appeal was filed on 13.07.1995 on the basis of same cause of action 

and oral agreement to sell dated 20.02.1995 and first suit was withdrawn on 16.07.1995; that 
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as the first suit was withdrawn after the filing of second suit, therefore, the bar contained 

under Order XXIII, Rule 1 of the C.P.C. is not applicable. Learned counsel has advanced 

lengthy arguments on this point and also referred to the case law to satisfy the Court that 

filing of second suit, when first suit was still pending, is not hit under Order XXIII, Rule 1 

of the C.P.C. and is not barred; that as in a suit for specific performance cause of action is 

reoccurring, therefore, there was no bar for filing the second suit when the first suit was still 

pending and subsequently withdrawn. 

5. Learned counsel for the respondents frankly stated that he does not press this objection, as 

the learned counsel for the appellant is arguing the matter on merits but his objection is not 

of Order XXIII, Rule 1 of the C.P.C., therefore, need not be dilated upon much on this point 

and he will argue his objection on his turn. In these circumstances, I am clear in my mind 

that when the second suit is filed on the same cause of action, yet the first suit is still 

pending which was subsequently withdrawn, in the light of law laid down in "PLD 1983 

Supreme Court 344 (Ghulam Nabi and others v. Seth Muhammad Yaqub and others)" and 

PLD 1981 Lahore 336 (Abdullah and 8 others v. Bashiran Bibi and 4 others)", the bar of 

Order XXIII, Rule 1 of the C.P.C. is not applicable to such suits.  

6. On merits learned counsel for the appellant argued that the appellant-plaintiff has fully 

proved his case by producing evidence and the findings recorded by the learned trial court 

were on the basis of evidence, oral as well as documentary, but the learned first appellate 

court fell in error while reversing the well reasoned findings of trial court. Learned counsel 

has referred the statement of DW-5 (Muhammad Ali) to argue that this witness admits that 

there was some agreement with Liaqat Ali about the suit property, therefore, this portion of 

statement is binding upon the person who has produced him as witness; that when the 

agreement of suit property with Liaqat Ali was in the knowledge of Nawab Din, his suit on 

the basis of even written agreement to sell cannot be decreed. Further argued that on the 

basis of oral agreement to sell the decree for specific performance can be granted. He has 

relied upon "2004 SCMR 530 (Mushtaq Ahmad and others v. Muhammad Saeed and others) 

and 1994 SCMR 2189 (Mrs. Mussarat Shaukat Ali v. Mrs. Safia Khatoon and others)". 

It has been further argued by the learned counsel for the appellant that even if the original 

owner has admitted the agreement of Nawab Din but when the rights in the property have 

been claimed by the appellant, Nawab Din (defendant No.5) was required to prove his 

agreement against the appellant. Relies upon "2010 SCMR 988 (Rasool Bakhsh Naich 

through L.Rs. and others v. Syed Rasool Bakhsh Shah through L.Rs. and others)". With 

regard to filing of previous suit and admission of plaintiff Liaqat Ali when he appeared as 

PW-4 and filing of plaint Ex.D-3, learned counsel states that the contents of previous plaint 

have not been specifically admitted by the said witness, therefore, in the light of judgments 

"PLD 1972 Supreme Court 25 (Mst. Khair-ul-Nisa and 6 others v. Malik Muhammad 

Ishaque and 2 others)" and 2000 YLR 594 (Muhammad Tufail and others v. Kafiat Ullah 

and others)", the same cannot be used against the plaintiff-appellant.  

7. On the other hand, learned counsel for respondent No.15, Nawab Din argues that the 

filing of previous suit, the plaint of which was confronted to Liaqat Ali when he appeared as 

PW-4, the plaint has been produced by the defendant No.5 in his evidence as Ex.D-3; that on 

the basis of oral agreement to sell both the suits were filed and the agreement alleged in the 

previous suit as well as in the present suit materially contradict with each other, therefore, 

these contradictions have been pressed by defendant No.5 Nawab Din and the same have 

been noted by the learned first appellate court which were ignored by the learned trial court 
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and the learned first appellate court has rightly passed a decree in his favour and rightly 

dismissed the suit filed by the appellant Liaqat Ali. While referring "PLD 1975 Karachi 509 

(Haji Hakimullah v. Saghiruddin and 2 others)" learned counsel argues that the previous suit 

even if permitted to be withdrawn, the admissions made therein or the pleadings are binding 

upon the plaintiff, even otherwise the same have been confronted to him when he appeared 

as a witness. While referring "2012 SCMR 900 (Muhammad Sharif and others v. Nabi 

Bakhsh and others)" learned counsel argues that it is a discretionary relief and the learned 

first appellate court has rightly exercised discretion in favour of Nawab Din. Further while 

referring "2013 SCMR 1300 (Muhammad Nawaz through L.Rs. v. Haji Muhammad Baran 

Khan through L.Rs. and others)" argues that in case of suit on the basis of oral agreement to 

sell, plaintiff Liaqat Ali was required to plead and prove the event of agreement to sell with 

full details by stating time, date and place of agreement as well as consideration amount and 

the terms of agreement, all the three ingredients are missing, therefore, no decree could have 

been passed which has rightly been set aside by the learned first appellate court. Further 

while relying upon "2013 SCMR 1600 (Abbas Ali v. Liaqat Ali)" argues that when the 

agreement in favour of plaintiff Liaqat Ali was admitted by the original owner, there was no 

need to produce the marginal witnesses. It has been further argued by the learned counsel for 

the respondent that admittedly Nawab Din is in possession of suit property which also 

negates the oral agreement to sell in favour of appellant Liaqat Ali. Further states that the 

statement of DW-5 is to be read as a whole and portions of his statement in isolation cannot 

be used against the respondent Nawab Din. Lastly argues that two witnesses of agreement to 

sell have been produced and further that the findings of learned Addl: District Judge require 

that preference should be given to the findings which are in accordance with the evidence as 

well as the prevailing law. Learned counsel for the respondent Nawab Din has also argued 

that the objection has been raised by the learned counsel for the appellant that one appeal 

was filed against the consolidated judgment and decrees. At this stage, learned counsel for 

the appellant states that he does not press this objection as one appeal was competent against 

the consolidated judgment and decrees.  

8. I have heard the learned counsel for the parties at full length and also gone through the 

record as well as the findings of two courts below with the able assistance of learned counsel 

for the parties.  

9. So far as the objection of Order XXIII, Rule 1 of the C.P.C. is concerned, it has not been 

pressed by the learned counsel for the respondent Nawab Din. The objection of learned 

counsel for the appellant that one appeal was filed against the consolidated judgment and 

decrees, the same has also not been pressed by the learned counsel for the appellant, 

therefore, there is no need to further dilate upon these objections. 

10. No doubt a suit for specific performance is competent on the basis of an oral agreement 

to sell with regard to immovable property but equally there must be no doubt in the mind of 

anyone that the plaintiff of such suit can succeed only, if he pleads the agreement 

specifically in the suit keeping in view the specific date, time and place of agreement arrived 

at between the parties and the witnesses of agreement as well as earnest money passed under 

the agreement and also plead the full terms of agreement because in an oral agreement to 

sell there is no document in support of version of the plaintiff. When the plaintiff comes to 

the court, at least he must canvas his version of oral agreement to sell agreed between the 

parties by specifically pleading the same and must plead his case with full details. In my 

view the first thing on the basis of an oral agreement, which comes in shape of writing 
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according to the version of plaintiff, is his plaint because whole the building on the basis of 

oral agreement to sell is built upon that foundation which is made in the plaint. If in the 

plaint nothing is pleaded, the plaintiff cannot succeed. It is important because if in general 

language the oral agreement is pleaded in the plaint, plaintiff will be at liberty to introduce 

through evidence at every stage the new terms of agreement favorable to him or proof 

thereof as he wants, therefore, when he comes to the court, his agreement must be pleaded in 

the plaint with full details so that the other party may defend the suit if it is denied by it and 

for the adjudication and consideration of court, the agreement must be pleaded with full 

details in the plaint. I am fortified by the judgment of august Supreme Court of Pakistan 

reported as "2013 SCMR 1300 (Muhammad Nawaz through L.Rs. v. Haji Muhammad 

Baran Khan through L.Rs. and others)". 

11. Now I come to the important point that the plaintiff-appellant Liaqat Ali earlier filed the 

suit for specific performance on 03.07.1995 and subsequently withdrew the same on 

16.07.1995 filed by him. The defendants have produced certified copy of previously filed 

suit as Ex.D-3, wherein the case of appellant-plaintiff Liaqat Ali was that defendant No.1 

(Ali Muhammad) is the owner of suit property and through oral agreement to sell dated 

20.02.1995 he agreed to sell the suit property and defendant No.2 (Muhammad Ashraf) was 

impleaded being Attorney of defendant No.1. Nawab Din was impleaded as defendant No.3 

in the said suit. In the suit in hand the original owners of suit property have been stated as 

original defendants Nos.1 to 3 i.e. Ali Muhammad, Muhammad Rafique and Mst. Khudija 

Bibi, whereas said Muhammad Ashraf has been impleaded as defendant No.4 and Nawab 

Din as defendant No.5. The same oral agreement to sell dated 20.02.1995 has been claimed 

and even the payment of consideration amount is the same. This fact of pleading by the 

plaintiff in his previously filed suit, copy of which is available on record as Ex.D-3, is 

sufficient to hold that the plaintiff is telling a lie. I have noticed that the claim of plaintiff 

was that for some time he remained tenant over the suit property, this version of plaintiff has 

not been proved but on the basis of two plaints it is sufficient to hold that he never remained 

tenant when he does not know that who are the owners of suit property. The previous plaint 

was confronted to the plaintiff when he appeared as a witness. He has not denied from the 

filing of said suit. In this way, on the basis of judgment reported as "PLD 1975 Karachi 509 

(Haji Hakimullah v. Saghiruddin and 2 others)" the previous suit filed by a party even 

withdrawn subsequently, cannot be presumed to have never been brought before the court, 

therefore, pleadings therein can be used against the party filing the same. In case in hand, 

when the plaint of previous suit was confronted to the plaintiff, who has not denied from 

filing the same and the contents of previous plaint are evidence consisting upon the 

admissions at least of plaintiff which contradict his claim through the present suit, therefore, 

that document which is Ex.D-3 is fatal for the claim of plaintiff Liaqat Ali. Learned first 

appellate court has rightly dismissed the suit of Liaqat Ali and reversed the findings of 

learned trial court while granting a decree for specific performance in favour of respondent 

No.15 Nawab Din. 

12. The claim as well as agreement of Nawab Din has been admitted by the original owners. 

The argument of learned counsel for the appellant that Nawab Din was bound under the law 

to prove his agreement by producing two marginal witnesses against the appellant. Even the 

original owners i.e. defendants Nos.1 to 4 and their Attorney have admitted his claim. I am 

of the view that when there are two parties pressing their agreements to sell of immovable 

property against the same property as well as owner and if the original owner admits the 
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claim of one party and contests the claim of other party, the party whose claim is denied by 

the original owner if succeeds to prove his agreement to sell, then the agreement in favour of 

other party which is later in time if admitted by the owner has to be proved against the first 

party by producing marginal witnesses of the agreement in accordance with the required 

standard of proving a document keeping in view the Articles 17 and 79 of the Qanun-e-

Shahadat Order, 1984. In this case, the appellant failed to prove his oral agreement to sell in 

accordance with the settled standard of proving the oral agreement to sell. When the claim 

of Nawab Din has been admitted by the plaintiff, therefore, he was not bound to produce the 

witnesses to prove his claim against the appellant. Even otherwise I have noticed that Nawab 

Din (defendant No.5) produced Muhammad Yaqoob as DW-3 who is marginal witness of 

the agreement to sell (Ex.D-3), he himself appeared as DW-4 and the other marginal witness 

was produced as DW-5. In this way, both the marginal witnesses have been produced and 

the objection raised with regard to non production of two witnesses raised by the learned 

counsel for the appellant is factually incorrect.  

13. On the statement of DW-5 as learned counsel for the appellant has agued that there are 

some admissions on the part of this witness with regard to the agreement to sell of appellant, 

the contention of learned counsel for the respondent is correct that whole of the statement of 

witness is to be considered and the parts of statement supporting the appellant, same cannot 

be used against Nawab Din. The whole of his statement shows that he has admitted to this 

extent that there is a claim of appellant Liaqat Ali with regard to the suit property and no 

agreement of appellant prior to the agreement of Nawab Din has been admitted by the said 

witness. In this view, statement of that witness is not against the case of respondent Nawab 

Din.  

14. The case law referred to by the learned counsel for the appellant "2004 SCMR 530 

(Mushtaq Ahmad and others v. Muhammad Saeed and others)" to argue that the oral 

agreement to sell previous in time has preference over the subsequent written agreement in 

favour of any other party. This case law is not with regard to any oral agreement to sell, 

therefore, is not applicable to this case as well as not helpful for the appellant.  

15. The case law cited by the learned counsel for the appellant "PLD 1972 Supreme Court 

25 (Mst. Khair-ul-Nisa and 6 others v. Malik Muhammad Ishaque and 2 others)" and "2010 

SCMR 988 (Rasool Bakhsh Naich through L.Rs. and others v. Syed Rasool Bakhsh Shah 

through L.Rs. and others)" relate to the Section 27 of the Specific Relief Act, 1877. In this 

case, the claims of both the claimants were not matured to the standard of proof 

simultaneously to judge the right of either of the parties on the basis of Section 27 of the Act 

ibid. The appellant-plaintiff failed to prove his case and the agreement of Nawab Din was 

not only admitted by the original owners but he also proved his case in accordance with law, 

therefore, the case law referred supra by the learned counsel for the appellant is not 

applicable herein and not helpful for the appellant. The other case law referred to by the 

learned counsel is also not applicable in the circumstances of this case, as such, not helpful 

for the appellant.  

16. The crux of above discussion is that the learned first appellate court has rightly granted 

the decree for specific performance in favour of respondent No.15 Nawab Din and 

dismissed the suit of the appellant-plaintiff for specific performance. Therefore, the findings 

recorded by learned first appellate court are in accordance with law. In this view of the 

matter, both the appeals filed by the appellant stand dismissed with costs throughout.  

ZC/L-7/L         Appeal dismissed.  
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2016 Y L R 1778 

[Lahore] 

Before Amin-ud-Din Khan and Shahid Waheed, JJ 

COLONY SUGAR MILLS LTD.---Appellant 

Versus 

DIRECTOR GENERAL, PUNJAB ENVIRONMENTAL PROTECTION AGENCY 

and others---Respondents 
 

I.C.A. No.221 of 2014, decided on 6th March, 2014.  

Constitution of Pakistan---  
----Art.199---Punjab Local Government Act (XVIII of 2013), S. 143----Punjab Local 

Government Ordinance (XIII of 2001), S. 190---Constitutional jurisdiction of High Court---

Scope---High Court under Art. 199 of the constitution could not comment upon the validity 

of, or the defects in, the impugned order, even if the order was defective, as the petitioner 

had the right of appeal against the same before the forum provided under S. 190 of Punjab 

Local Government Ordinance, 2001 and S. 143 of Punjab Local Government Act, 2013---

Constitutional petition was, therefore, not competent.  

Jamal Mamdot for Appellant.  

Iftikhar-ur-Rasheed, AAG.  

Zamir Hussain, A.C. Phalia.  

Rizwan Bashir, T.O. (R), Phalia.  

 

ORDER  
Through this appeal, appellant has challenged the judgment dated 26.02.2014 passed by 

learned Single Judge of this Court whereby Writ Petition filed by the appellant was 

dismissed. 

2. Learned AAG at the very outset has raised the objection that the appeal is not 

maintainable as the order impugned in the Writ Petition is appealable under section 190 of 

the Punjab Local Government Ordinance, 2001 and the same right of appeal has been 

provided under section 143 of the Punjab Local Government Act, 2013. Argues that the 

order of sealing of the premises of the appellant has been passed by the Tehsil Office 

Regulation on 24.2.2014, therefore, the instant appeal is not competent in the light of 

proviso to section 3 of the Law Reforms Ordinance, 1973.  

3. Learned counsel for the appellant argues that no order has been passed or at least no 

notice of passing of order has been issued to the appellant, therefore, if there is any order 

that has not been passed in accordance with law and no order has been communicated to the 

appellant, therefore, if there is any verbal order it is not an order in the eye of law and states 

that this appeal is competent. 

4. On 5.3.2014, we directed respondents Nos. 3 and 4 to appear in person along with record. 

Both are present along with the record. We have gone through the original record where 

there is an order of sealing the distillery of the appellant-Mill by the Tehsil Officer, 

Regulations. The stance of the learned counsel for the appellant that the order has not been 

passed in accordance with law, we do not want to comment upon the validity of the order on 

the defects therein. As, even if, the order is defective one, appellant has right of appeal 

against the said order before the forum provided under the Punjab Local Government 

Ordinance, 2001 as well as the Punjab Local Government Act, 2013 and the fact that remedy 
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of appeal was available to the writ petitioner has been noted by the learned Single Judge of 

this Court, therefore, for the purposes of ascertaining the jurisdiction, we are intentionally 

not going into the merits of the order, so it may not prejudice the case of anyone before the 

proper forum.  

5. In this eventuality, when the appellant was having the right of appeal before the forum 

provided under the law, this ICA in the light of proviso to subsection (2) of section 3 of the 

Law Reforms Ordinance, 1973 is not competent, therefore, same stands dismissed.  

SL/C-10/L         Appeal dismissed.    

 

2016 Y L R 2355 

[Lahore (Multan Bench)] 

Before Amin-ud-Din Khan, J 

FAQIR MUHAMMAD and 6 others---Petitioners 

Versus 

FERHAT HUSSAIN and others---Respondents 
 

Civil Revision No. 497 of 1998, heard on 11th May, 2015.  

(a) Specific Relief Act (I of 1877)--- 
----S. 31---Suit for rectification of decree and sale deed---Maintainability---Limitation---

Decree was passed on the basis of compromise of the parties---Suit was not competent on 

the ground that statement of defendant was not correct---Concurrent findings of facts were 

recorded by the courts below and had reached to a right conclusion---Suit was time barred---

Court was bound to check whether a lis had been initiated within the prescribed period of 

limitation even if no evidence had been produced---When matter had been resolved through 

compromise then suit was not competent to set aside the same---Revision was dismissed in 

circumstances.  

Haji Muhammad Din v. Malik Muhammad Abdullah PLD 1994 SC 291; Mst. Rashida 

Hussain v. Qazi Aslam Hussain and 8 others PLD 1983 Lah. 687 and Ghulam Muhammad 

v. Malik Abdur Rashid and 2 others 2002 CLC 295 rel.  

(b) Civil Procedure Code (V of 1908)---  
----S. 12(2)---Fraud and misrepre-sentation---Decree, setting aside of---Scope---Application 

under S. 12(2), C.P.C. would lie only when misrepresentation or fraud had been committed 

with the court by any of the parties or order of the court was without jurisdiction.  

(c) Specific Relief Act (I of 1877)---  
----S. 42---Limitation Act (IX of 1908), Art. 120---Suit for declaration---Limitation---Period 

of three years had been provided for filing a suit for declaration from the date of accrual of 

cause of action.  

Muhammad Masood Bilal for Petitioners.  

Ex parte for Respondents.  

Date of hearing: 11th May, 2015.  

 

JUDGMENT  
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners/plaintiffs have 

challenged the judgment and decree dated 06.07.1998 passed by the learned Additional 

District Judge, Lodhran, whereby the appeal filed by them was dismissed, and the judgment 
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and decree dated 11.07.1996 passed by the learned Civil Judge 1st Class, Lodhran, whereby 

the suit for rectification of sale deed as well as rectification of decree was dismissed.  

2. The brief facts of the case are that the petitioners-plaintiffs on 16.11.1983 filed a suit for 

rectification of sale deed registered on 15.03.1979 with the prayer that Khasra No.357/13, 

404/10, 415/5-min Janubi, 6-min measuring 51-kanals 11 marlas and 5/39 share of Khewat 

No.503 measuring 10-marlas, total area measuring 52-kanals 1-marla be included in the sale 

deed, as well as a decree dated 25.11.1979 by inclusion of 34/594 share of Khewat No.288 

measuring 34-kanals, entire total area 86-kanals 1-marla situated in Village Rajapur Tehsil 

Lodhran District Multan. The written statement was filed and suit was contested. Learned 

trial Court framed the issues and invited the parties to produce their respective evidence. 

Both the parties produced oral as well as documentary evidence in support of their versions. 

After the completion of trial vide judgment and decree dated 11.07.1996 suit was dismissed 

by the learned trial Court. An appeal was preferred before the learned first appellate Court, 

which also met with the same fate vide judgment and decree dated 06.07.1998. Hence, this 

civil revision.  

3. Learned counsel for the petitioners/plaintiffs argues that respondent No.1 was owner of 

910-kanals 16-marlas and respondent No.2 was owner of 592 kanals of land fully described 

in the plaint; that the land was with the plaintiffs under the tenancy by defendant No.1, who 

was also attorney of defendant No,2 from Khareef 1978 and at the time of realization of crop 

04 kanals land was orally gifted to the plaintiffs on 15.09.1978; that an agreement was 

arrived at between the parties for transfer of whole of the land i.e. 1500-kanals 16-marlas for 

a consideration of Rs.22,34,000/- and the defendants received an amount of Rs.3,00,000/- as 

earnest money through drafts dated 16.09.1978 and 17.09.1978 and an agreement to sell was 

executed on 19.09.1978 as well as a receipt of Rs.3,00,000/- also; that by procuring wrong 

document from the Patwari instead of 187-acres 04-kanals and 16-marlas, the defendants 

procured the document for alienation describing their ownership of 182-acres, therefore, 

defendant No.1 alienated his property measuring 856-kanals through registered sale deed 

instead of 910-kanals 16-marlas, after that the defendants backed out from their transaction 

and as such the plaintiffs were forced to file the suit for specific performance on 30.06.1979; 

that defendant No.1 also filed a suit to declare the transfer of his land through the above 

mentioned sale deed as null and void; that the parties entered into a compromise on 

25.11.1979 and it was agreed that on further payment of Rs.7,51,003/- including the sum 

already paid, the suit for specific performance was decreed to the extent of 70-acres and suit 

filed by defendant No.1 was withdrawn. Learned counsel for the petitioners states that both 

the courts below fell in error while dismissing the present suit of petitioners/plaintiffs, which 

was liable to be decreed; that both the courts below finding that full particulars of fraud have 

not been given and further it has been held that an application under section 12(2) of the 

C.P.C. should have been filed when fraud has been alleged.  

4. For the service of respondents it was ordered that notice be sent to them through 

publication in the newspaper. The publication as well as postal certificate has been received 

but no one is present on behalf of the respondents, therefore, they are proceeded against ex 

parte.  

5. I have heard the learned counsel for the petitioners at full length and also gone through 

the concurrent findings recorded by two courts below as well as the evidence led by the 

parties.  
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6. The case of petitioners/plaintiffs is of two independent reliefs. One prayer is for 

rectification of sale deed and the other is for rectification of the judgment and decree passed 

by the learned trial Court on the basis of compromise statement of the parties dated 

25.11.1979. If the argument advanced by the learned counsel for the petitioners and the story 

narrated by him is entirely accepted to be true, even then I am unable to understand that how 

it is a case of rectification of sale deed and rectification of the decree. If there was an 

agreement to sell with the plaintiffs by defendants for whole of the property as claimed by 

them of respondent No.1 measuring 910-kanals 16-marlas and owned by respondent No.2 

measuring 592-kanals, even then after the agreement the plaintiffs opted to get the property 

of defendant No.1 measuring 856-kanals through registered sale deed without intervention 

of the court, which act of transfer through registered sale deed shows that the present 

plaintiffs were satisfied with the transfer of property by defendant No.1 through registered 

sale deed in their favour for their entire satisfaction with regard to respondent No.1.  

7. So far as the second part is concerned, property of defendant No.2 measuring 592-kanals 

was to be transferred, whereas 560-kanals has been transferred and to the extent of 32-kanals 

defendant No.2 in suit in hand made a statement in the previous suit that he has already 

transferred part of the suit property measuring 32-kanals to Bakhoo etc. before entering into 

an agreement to sell, which statement has been produced by the plaintiffs themselves as 

Ex.P-7 in the instant suit and on the basis of compromise statement of the parties a decree 

was passed, how afterwards the present suit was competent on the ground that the statement 

of defendant No.2 was not correct. There are concurrent findings of fact recorded by two 

courts below. There is no need to further dilate upon the oral as well as documentary 

evidence and reinterpret the same while exercising jurisdiction under section 115 of the 

C.P.C., which has already been interpreted and both the learned courts below reached to a 

right conclusion, as the sale deed and compromise decree are of the year 1979, whereas the 

present suit was filed on 16.11.1983, therefore, it was certainly time barred. The argument 

that the onus of issue No.5 was on the defendant and no evidence was produced, even then 

under section 3 of the Limitation Act, 1908 it is the basic duty and responsibility of the 

Court to check that a lis has been initiated within the prescribed period of limitation. For 

filing a suit for declaration the limitation under Article 120 of Schedule-II of the Limitation 

Act is three years from the date of accrual of cause of action. There is no dispute about the 

accrual of cause of action when the documentary evidence has been produced which relates 

to the previous litigation between the parties. Therefore, the finding that suit has been filed 

after the prescribed period of limitation is correct.  

8. So far as the finding of Court that the application under section 12(2) of the C.P.C. should 

have been filed is concerned, I do not agree with the same, as the application under section 

12(2) of the C.P.C. lies only when misrepresentation or fraud has been committed with the 

Court by any of the parties or the order of Court is without jurisdiction. No such eventuality 

is available in this case. The case of petitioners/plaintiffs is that by giving them wrong 

information with regard to their title at the time of compromise they have been defrauded. 

This contention is not borne out from the record. It seems that consciously the parties 

entered into a compromise to settle the matter, otherwise there was no occasion to enter into 

a compromise and when the matter was resolved through compromise, this suit was not 

competent to set aside the same in the present suit. In this view of the matter, the concurrent 

findings of two courts below cannot be set aside in the light of judgments reported as "PLD 

1994 SC 291 (Haji Muhammad Din v. Malik Muhammad Abdullah), PLD 1983 Lahore 687 
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(Mst. Rashida Hussain v. Qazi Aslam Hussain and 8 others) and 2002 CLC 295 (Ghulam 

Muhammad v. Malik Abdur Rashid and 2 others)". I am unable to disagree with the 

concurrent findings recorded by both the courts below. No case for interference by this 

Court while exercising jurisdiction under section 115 of the C.P.C. has been made out. 

Therefore, this civil revision being devoid of any substance is hereby dismissed.  

ZC/F-32/L         Revision dismissed.  

 

PLJ 2016 Lahore 56 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

KHADIM HUSSAIN & another--Petitioners 

versus 

ABDUL HAMEED--Respondent 

 

C.R. No. 625-D of 2004, heard on 8.5.2015. 

Civil Procedure Code, 1908 (V of 1908)-- 
----S. 115--Suit for preemption--No time of knowledge of sale was mentioned in paint--

Validity--As a plaintiff of pre-emption suit under law has to plead and prove date, time and 

place of knowledge of impugned sale and till time he is not able to prove specific date, time 

and place of knowledge of impugned sale, he cannot succeed in a pre-emption suit--

Acknowledgement due has been produced in statement of plaintiff under objection and 

further that postman has not been produced to prove service of notice of talb-e-ishhad upon 

defendant--Therefore, talb-e-ishhad has not been proved in accordance with law--Therefore, 

no case for interference by High Court while exercising jurisdiction under Section 115 of 

CPC has been made out--Revision dismissed. [Pp. 57] A, B & C 

Mian Arshad Ali, Advocate for Petitioners. 

M/s. Bashir Ahmad Chaudhry and Faisal Bashir Chaudhry, Advocates for 

Respondent. 

Date of hearing: 8.5.2015. 

 

JUDGMENT 

Through this civil revision the petitioners/plaintiffs have challenged the judgment 

and decree dated 04.03.2004 passed by the learned Additional District Judge, Jampur, 

whereby the appeal filed by the respondent-defendant was accepted, by way of which, the 

judgment and decree dated 21.10.2003 passed by the learned Civil Judge, Jampur decreeing 

the suit for pre-emption filed by the petitioners/plaintiffs, were set aside. 

2.  The brief facts of the case are that on 22.02.2003 the petitioners/plaintiffs filed a 

suit to pre-empt the sale of land in favour of respondent/defendant through Mutation No. 

1718 attested on 24.10.2002. The written statement was filed and suit was contested. Issues 

were framed and the parties were directed to produce their respective evidence. Both the 

parties produced oral as well as documentary evidence in support of their versions. After the 

completion of trial suit was decreed by the learned trial Court vide judgment and decree 

dated 21.10.2003. Feeling aggrieved thereby an appeal was preferred by the 

respondent/defendant-judgment debtor before the learned first appellate Court, which was 

accepted vide judgment & decree dated 04.03.2004, whereby suit for pre-emption filed by 

the petitioners/plaintiffs was dismissed. Hence, this civil revision. 
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3.  I have heard the learned counsel for the parties and gone through the record 

minutely with their able assistance. 

4.  I have noticed that in Para 3 of the plaint no time of knowledge of impugned sale 

has been mentioned. One of the plaintiffs appeared as PW-1, who has not stated the time of 

knowledge of impugned sale. PW-2 has stated the time as 9:30/9:45 a.m, there is a 

difference of 15 minutes. PW-3 the Informer has stated the time as 10:00 a.m. In the light of 

celebrated judgment of august Supreme Court of Pakistan reported as ―PLD 2007 Supreme 

Court 302(Mian Pir Muhammad and another vs. Faqir Muhammad through L.Rs. and 

others)” the petitioners/plaintiffs have not been able to prove their case pleaded by them, as 

a plaintiff of pre-emption suit under the law has to plead and prove the date, time and place 

of knowledge of impugned sale and till the time he is not able to prove the specific date, 

time and place of knowledge of impugned sale, he cannot succeed in a pre-emption suit. 

Furthermore, the acknowledgement due has been produced in the statement of plaintiff 

under objection and further that the Postman has not been produced to prove the service of 

notice of Talb-e-Ishhad upon the defendant. Therefore, Talb-e-Ishhad has not been proved 

in accordance with law. I would like to take light from the judgment of august Supreme 

Court reported as ―2013 SCMR 866 (Allah Ditta through L.Rs. and others Vs. Muhammad 

Anar)‖. In this view of the matter, the findings recorded by the learned first appellate Court 

are in accordance with law, as no any illegality or material irregularity has been shown by 

the petitioners/plaintiffs. Therefore, no case for interference by this Court while exercising 

jurisdiction under Section 115 of the, CPC has been made out. Resultantly, this civil revision 

having no force stands dismissed. 

(R.A.)           Revision dismissed 

 

PLJ 2016 Lahore 118 

[Bahawalpur Bench Bahawalpur] 

Present: AMIN-UD-DIN KHAN, J. 

GHULAM BARI--Petitioner 

versus 

HAJI BASHER AHMAD through L.Rs. & others--Respondents 

 

C.R. Nos. 619 & 618 of 2011, heard on 30.3.2012. 

Agreement to sell-- 
----Power of attorney--Principle--Beneficiary of documents--Proof of--Given power of 

attorney only with regard to administration of suit land--Power of--Power of attorney was 

deemed to have not been proved in accordance with law--Validity--Agreement to sell is 

registered one, which is based upon a power of attorney by principal in favour of agent--If 

such power of attorney is taken as registered document, then powers to sell property or to 

mortgage property--There are no powers to enter into an agreement to sell with regard to suit 

property.  [P. 122] A & B 

 

Power of Attorney-- 
----Agreement to sell--Powers to entering into agreement to sell--Not given alleged power of 

attorney--Validity--Agent cannot enter into an agreement to sell with regard to property, as 

in an agreement there are conditions imposed upon both parties--In case of default by party 

there is ever a penalty clause in agreement to sell--When a person has given powers to sell 
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his property, that does not automatically give powers to agent to enter into an agreement to 

sell property of Principal--In power of attorney when powers are not given to an Agent to 

enter into an agreement to sell, then he cannot do so--Thus, has not proved validity of 

agreement to sell by principal and he was not entitled to decree for specific performance--

When clog of agreement to sell on property of plaintiff is vanished, then there is no other 

defence with defendants to defend suit filed by plaintiff for possession of suit property.      

[P. 123] C & D 

 

Court Fee-- 
----Order of trial Court with regard to payment of Court fee was challenged--Court fee was 

not paid--Ready to pay Court Fee on plaint--Validity--Petitioner-plaintiff is ready to pay 

Court fee in accordance with price of land determined by trial Court--Though it is not in 

accordance with law but to resolve controversy and to shorten litigation and when petitioner 

has himself offered for payment of more Court fee, petitioner is ready to pay Court fee on 

plaint, appeal and on that civil revision--Petitioner-plaintiff is directed to deposit Court fee 

in trial Court for plaint, Rs. 4950/- in first appellate Court for appeal and Rs. 4950/- in High 

Court for civil revision, within a period of two months and will also submit requisite stamp 

papers of Court before Courts. [P. 123] E & F 

Mr. Muhammad Mehr Hussain Khan Dharija, Advocate for Petitioner. 

Mr. Muhammad Farooq Warind, Advocate for Respondents. 

Date of hearing: 30.3.2012. 

 

JUDGMENT 

Through this single judgment I intend to decide the above captioned civil revisions, 

as the same are directed against the impugned judgments and decrees passed by two Courts 

below. 

2.  The petitioner (Ghulam Bari) has impugned the judgment and decrees dated 

25.07.2011 passed by the learned Addl: District Judge, Rahim Yar Khan, whereby the 

appeals filed by him were dismissed, and the judgment and decrees dated 29.07.1986 passed 

by the learned Senior Civil Judge, Rahim Yar Khan, whereby suit for possession filed by the 

petitioner was dismissed and suit for specific performance filed by Muhammad Younas was 

decreed. 

3.  Briefly, the fact are that on 14.12.1978 petitioner-plaintiff (Ghulam Bari) filed a 

suit for possession of suit land mentioned in the plaint. Muhammad Younas also filed a suit 

for specific performance of the same suit land on 08.03.1979 on the basis of an agreement to 

sell dated 20.01.1979 allegedly on behalf of Ghulam Bari by his Attorney Ahmad Din. Both 

the suits were consolidated and out of the divergent pleadings of the parties consolidated 

issues were framed. In support of their versions both the parties adduced their oral as well as 

documentary evidence. After the close of trial, vide judgment and decree dated 29.07.1986, 

suit of petitioner-plaintiff (Ghulam Bari) was dismissed, whereas suit filed by Muhammad 

Younas for specific, performance was decreed. The petitioner-plaintiff filed two appeals 

before the first appellate Court. 

There is checkered history of appeals, revisions and remand orders. The appeals of 

petitioner-plaintiff were dismissed by the learned Addl; District Judge, Rahim Yar Khan on 

16.03.1987, which were challenged before this Court through C.R. No. 249-D-1987 and 

were accepted on 29.08.2002 by this Court. In Paragraph No. 3 of this judgment, this Court 
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issued some directions to the learned first appellate Court to decide the appeals afresh taking 

into consideration the directions of this Court. Vide judgment and decrees dated 22.11.2003, 

learned Addl; District Judge, Rahim Yar Khan, remanded the cases to the trial Court for 

decision afresh. These remand orders were challenged by Muhammad Younas before this 

Court through C.R. No. 71-2004 and C.R. No. 80-2004. Vide judgment dated 23.06.2008 

passed by this Court, remand orders dated 22.11.2003 passed by the learned A.D.J, 

remanding the cases to the trial Court, were set aside and the learned A.D.J was directed to 

decide the appeals himself in the light of directions issued in C.R. No. 249-D-1987. 

It is on the record that another learned Addl; District Judge, Rahim Yar Khan, vide 

remand order dated 7.4.2010 ignoring the directions of this Court, once again remanded the 

cases to the trial Court. Against this order, C.R. No. 450-2010 was filed before this Court, 

which was accepted vide order dated 24.03.2011, whereby learned A.D.J was directed to 

decide the appeals in the light of directions issued by this Court in C.R. No. 249-D-1987 and 

RSA No. 88-1987 on 29.08.2012. Thereafter learned Addl.; District Judge, Rahim Yar 

Khan, vide judgment and decrees dated 25.07.2011 has decided the appeals and dismissed 

the same, which are under challenge before this Court. 

4.  Learned counsel for the petitioner-plaintiff (Ghulam Bari) states that admittedly 

petitioner purchased the suit and jointly with Defendants No. 1 to 4, who were admittedly 

partners of the Firm; that when they were in possession of the suit property, petitioner filed a 

suit for possession on 14.12.1978 and Ahmad Din who was not having any valid registered 

power of attorney by the plaintiff, dishonestly with the connivance of Muhammad Din 

(partner of his Firm) has shown an agreement to sell dated 20.01.1979 in favour of 

Muhammad Younas s/o Muhammad Din, whereas the suit for possession was filed on 

14.12.1978, therefore, the malafide of defendants and Muhammad Younas is visible from 

the circumstances of this case. Further states that Muhammad Younas filed a suit for specific 

performance on 08.03.1979 on the basis of said agreement to sell and in the remand order it 

was directed to the learned first appellate Court to consider the statement of D.W.4 (Nazir 

Ahmad). 

5.  On the other hard, learned counsel for the respondents stated that there are 

concurrent findings of facts in the matter recorded by the Courts below, therefore, these civil 

revisions are liable to be dismissed. 

6.  I have heard the learned counsel for the parties at full length and also gone 

through the record minutely with their able assistance. 

7.  I have gone through the statement of Nazir Ahmad, which is the most important 

piece of evidence to decide the lis in hand coupled with the circumstances noted above. He 

has clearly stated that he never identified the plaintiff (Ghulam Bari) before the Sub 

Registrar, rather it was the signature of Ahmad Din upon the alleged power of attorney and 

on the asking of one Arshad, who was known to him, he identified the person to be Ghulam 

Bari appeared before the Sub Registrar. D.W.5 (Sub Registrar) stated that he has attested 

this document upon the identification of Nazir Ahmad, as he was Bank Official and he was 

known to him. D.W.6 (Petition Writer) says that his Register has been lost. Admittedly, the 

petitioner-plaintiff is owner of the suit property. He has filed the suit for possession against 

Bashir Ahmad, Muhammad Din, Nazir Ahmad and Ahmad Din and after that Muhammad 

Younas also. Admittedly, this property was purchased jointly by the plaintiff with 

Defendants No. 1 to 4 and when he was ousted, therefore, he filed the suit for possession on 

14.12.1978. 
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8.  On the other hand there is an agreement to sell dated 20.01.1979 on the basis of 

which Muhammad Younas filed suit for specific performance on 08.03.1979. The agreement 

is allegedly by the Attorney of plaintiff (Ghulam Bari), namely, Ahmad Din. Muhammad 

Younas was bound under the law to prove this valid agreement to sell in his favour and 

when the alleged agreement is by the Attorney of original owner, he was bound under the 

law to prove the valid execution of attorney in favour of person who entered into an 

agreement to sell with Muhammad Younas. The admitted position is that Muhammad 

Younas is son of Muhammad Din, who is a partner of Ahmad Din. First of all, the 

genuineness and proof of correct power of attorney is required, and further, when the 

Attorney is transferring the property of Principal in favour of a person of his close relation, 

then he is bound under the law to seek special permission from the Principal for selling the 

property of Principal. 

9.  First of all, I take the matter of agreement to sell. The agreement to sell is 

registered one, which is based upon a power of attorney by the Principal in favour of Agent. 

The beneficiary of this document i.e. Muhammad Younas is bound urder the law to prove 

the valid execution of power of attorney by the Principal in favour of the Attorney. The 

simple execution of power of attorney has not been denied by the plaintiff (Ghulam Bari). 

He has stated that he was not willing to give the powers to transfer the suit property in 

favour of anyone, therefore, he refused to appear before the Sub Registrar for registration of 

the said document. He has only given the power of attorney with regard to the 

administration of suit land and further to deal with the loan case etc. I have minutely 

scrutinized this document. When the alleged Identifier, before the Sub Registrar, of the 

Principal has denied the identification of Ghulam Bari and the Sub Registrar also states that 

he did not personally know. Ghulam Bari and he has attested this document on the 

identification of D.W.4, who has made statement before the Court that Ghulam Bari was not 

present at the time of attestation of this power of attorney, therefore, the power of attorney is 

deemed to have not been proved in accordance with law. If this power of attorney is taken as 

registered document, then I gives the powers to sell the property or to mortgage the property. 

There are no powers to enter into an agreement to sell with regard to the suit property. When 

the powers to entering into the agreement to sell of suit property and not given in this 

alleged power of attorney, therefore, I am clear in my mind that the Agent cannot enter into 

an agreement to sell with regard to the property, as in an agreement there are conditions 

imposed upon both the parties. In case of default by the party there is ever a penalty clause 

in the agreement to sell. When a person has given powers to sell his property, that does not 

automatically give the powers to the Agent to enter into an agreement to sell the property of 

Principal. As I have earlier observed that in an agreement to sell both the parties are bound 

to the conditions mentioned therein. In this view of the matter, I am of the considered view 

that in the power of attorney when the powers are not given to an Agent to enter into an 

agreement to sell, then he cannot do so. Thus, Muhammad Younas has not proved the 

validity of agreement to sell by the Principal and he was not entitled to the decree for 

specific performance. When the clog of agreement to sell on the property of plaintiff 

(Ghulam Bari) is vanished, then there is no other defence with the defendants to defend the 

suit filed by the plaintiff (Ghulam Bari) for possession of suit property. In these 

circumstances, while reversing the concurrent findings recorded by two Courts below, the 

impugned judgments and decrees dated 25.07.2011 and 29.07.1986 passed by the Courts 

below in favour of Muhammad Younas, are hereby set aside. 
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10.  Learned counsel for the respondents has raised the objection that petitioner 

plaintiff has not paid the Court fee on Civil Revision No. 619 of 2011. Learned counsel for 

the petitioner-plaintiff states that he has challenged the order of trial Court with regard to 

payment of Court fee, as it was payable in accordance with the net profit and not on the 

alleged sale price of suit land. Besides, learned counsel for the petitioner-plaintiff is ready to 

pay the Court fee in accordance with the price of land i.e. Rs. 66,000/- determined by the 

trial Court. Though it is not in accordance with law but to resolve the controversy and to 

shorten the litigation and when petitioner has himself offered for payment of more Court fee, 

learned counsel states that petitioner is ready to pay the Court fee on plaint, appeal and on 

this civil revision. 

In this view of the matter, the petitioner-plaintiff (Ghulam Bari) is directed to deposit 

Court fee of Rs. 4950/- in the trial Court for plaint, Rs. 4950/- in the first appellate Court for 

appeal and Rs. 4950/- in this Court for this civil revision, within a period of two Months 

from 01.04.2012 and will also submit the requisite stamp papers of Court before the Courts, 

respectively. 

11.  In the light of what has been discussed above, both the Civil Revisions are 

allowed. The result would be, the suit for possession filed by the petitioner-plaintiff 

(Ghulam Bari) shall stand decreed, whereas the suit for specific performance filed by 

Muhammad Younas shall stand dismissed. 

(R.A.)          Revisions allowed. 

 

PLJ 2016 Lahore 265 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

Mst. ZAHOOR MAI--Petitioner 

versus 

ALLAH BAKHSH and another--Respondents 

 

C.R. No. 637-D of 2007, heard on 19.5.2015. 

Civil Procedure Code, 1908 (V of 1908)-- 
----S. 115--Civil revision--Sale mutation--Onus to prove valid transaction of sale as well as 

attestation of mutation shifted upon vendee being beneficiary--Failed to prove--Validity--

When oral mutation of sale in favour of defendants i.e. real brothers of plaintiff was 

challenged, it was their duty to plead specifically event of struck of bargain of sale, payment 

of consideration, transfer of possession under sale in their written statement and then to 

prove not only attestation of mutation in accordance with law by solid and convincing 

evidence but also struck of bargain, payment of consideration and transfer of possession 

independent of attestation of mutation--No specific pleading in written statement with regard 

to events of struck of bargain, witnesses before whom bargain struck, payment of 

consideration, delivery of possession under sale nor same have been proved through 

evidence by defendants and even these important facts have not been put to plaintiff when 

she appeared as PW, nor one of defendants when appeared as DW stated said facts in Court-

-Civil revision was allowed.      [Pp. 267 & 268] A, B & D 

Oral Sale-- 
----Documentary evidence--Mutation--Order of revenue officer--Consideration was received 

before khewatdaran and revenue officer--Not proved--Even patwari who entered and got 
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attested mutation appeared as DW, he in his statement in chief did not state that money was 

paid in his presence but in cross-examination stated that in his presence plaintiff received 

consideration amount but his statement was not supported by documentary evidence--

Petition was allowed.                                                                                            [P. 268] C 

Mr. Muhammad Ramzan Khalid Joiya, Advocate for Petitioner. 

Malik Javed Akhtar Wains, Advocate for Respondents. 

Date of hearing: 19.5.2015. 

 

JUDGMENT 
Through this civil revision petitioner has challenged the judgment & decree dated 

14.6.2007 passed by learned Additional District Judge, Lodhran whereby appeal filed by the 

petitioner was dismissed and the judgment & decree dated 09.01.2007 passed by learned 

Civil Judge 1
st
 Class, Lodhran whereby suit filed by the petitioner was dismissed. 

2.  Brief facts of the case are that plaintiff-petitioner on 12.2.2002 filed a suit for 

declaration wherein she challenged the sale Mutation No. 1836 attested on 10.2.2001 in 

favour of defendants who are her real brothers. The case of the petitioner that under the 

mutation of Inheritance No. 1827 attested on 10.2.2001 of her father she received 11 kanals 

11 marlas of land which is suit land and defendants on the same day through the impugned 

Mutation No. 1836 got the said land transferred in their favour, therefore, she challenged the 

same through suit. Written statement was filed, suit was contested. Learned trial Court 

framed the issues, invited the parties to produce their evidence. Both the parties produced 

their respective oral as well as documentary evidence. Learned trial Court vide judgment & 

decree dated 9.1.2007 dismissed the suit. Appeal was preferred, which also met the same 

fate. Hence, this civil revision. 

3.  Learned counsel for the petitioner argues that when plaintiff-petitioner appeared 

in the witness-box and made a statement on oath, before the Court, the onus to prove the 

valid transaction of sale as well as attestation of mutation shifted upon the vendees-

defendants being beneficiaries. States that they miserably failed to prove the event of sale as 

well as valid attestation of mutation, therefore, findings recorded by both the Courts below 

are not sustainable under the law. Prays for acceptance of the civil revision and setting aside 

the impugned judgments & decrees. 

4.  On the other hand, learned counsel for the respondents argues that a valid sale 

was made in favour of the defendants-respondents and there are concurrent findings of fact 

recorded by the two Courts below, therefore, states that it is not a case for interference by 

this Court while exercising jurisdiction under Section 115 of the, CPC. Prays that this civil 

revision be dismissed. 

5.  I have heard learned counsel for the parties at length and gone through the record 

as well as findings recorded by both the Courts below. 

6.  As in the narration of facts it is noted that petitioner-plaintiff received the suit 

property from her father through mutation of Inheritance No. 1827 attested on 10.2.2001, 

which has been produced as Exh.P.1 and on the same day through the impugned mutation, 

which is Mutation No. 1836, whole of the property received by the plaintiff-petitioner in 

inheritance i.e. 11 kanals 11 marlas has been shown to have been transferred in favour of 

defendants, who are real brothers of the plaintiff. Admittedly, plaintiff lady is married one 

having five sons and a daughter and no reason is mentioned why she has sold the suit 

property received through inheritance. When the suit was to challenge oral mutation of sale 
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in favour of defendants i.e. real brothers of the plaintiff, it was their duty to plead 

specifically the event of struck of bargain of sale, payment of consideration, transfer of 

possession under the sale in their written statement and then to prove not only attestation of 

mutation in accordance with law by solid and convincing evidence but also the struck of 

bargain, payment of consideration and transfer of possession independent of attestation of 

mutation. Even at the time of cross-examination plaintiff when she appeared as PW-1 no 

question about the events of struck of bargain, presence of witnesses, payment of money and 

delivery of possession under the sale has been put to the plaintiff. There is no mention that 

what was the need for sale of the property to the plaintiff-petitioner and after receiving the 

consideration amount where she has used the same. It is not on the record that why she was 

selling the property when her husband and children are available. Further no independent 

advice was available to the petitioner-plaintiff who is admittedly an illiterate household lady. 

As defendants were the purchasers of the suit land, therefore, at least her husband or the 

major child, if any, should have been available at the time of alleged sale for giving her 

independent advice. As I have noted supra there is no specific pleading in the written 

statement with regard to the events of struck of bargain, witnesses before whom the bargain 

struck, payment of consideration, delivery of possession under the sale nor the same have 

been proved through the evidence by the defendants and even these important facts have not 

been put to the plaintiff when she appeared as PW-1, nor one of the defendants Muhammad 

Nawaz when appeared as DW-1 stated the said facts in the Court. In the documentary 

evidence, which is the basic document relied by the defendants, the Rapt No. 284 (Exh.D1) 

on the basis of which impugned mutation has been entered. This Rapt does not show 

payment of Rs. 1,00,000/- (Rupees one hundred thousand only) to the plaintiff at the time of 

entrance of this Rapt. Even the order of the revenue officer dated 10.2.2001 whereby the 

mutation has been attested, does not show payment of consideration before the revenue 

officer. In the pleading it is stated by the defendants that the consideration was received by 

the plaintiff before the ―Khewatdaran‖ and revenue officer whereas it is not proved through 

the documentary evidence. Even the Patwari who entered and got attested the mutation 

appeared as DW-5, he in his statement in chief did not state that the money was paid in his 

presence but in the cross-examination stated that in his presence plaintiff received the 

consideration amount but his statement is not supported by the documentary evidence 

Exh.D.1. 

7.  In this view of the matter, the findings recorded by both the Courts below are 

against the evidence available on the file as well as settled principles of law on the subject, 

same are not sustainable, therefore, I set aside the same. Resultantly, this civil revision is 

allowed, judgments & decrees passed by both the Courts below are set aside and suit filed 

by the plaintiff-petitioner stands decreed with costs through out. 

(R.A.)          Petition allowed 

  



 

 

(1029) 

 

PLJ 2016 Lahore 283 

Present: AMIN-UD-DIN KHAN, J. 

QAMAR-UZ-ZAMAN--Petitioner 

versus 

MANSOOR KHAN--Respondent 

 

C.R. No. 460 of 2010, heard on 3.11.2015. 

Talb-e-Muwathibat-- 
----Scope--Specific place of making talb-e-muwathibat was not mentioned--Validity--

Plaintiff has not announced superior right of pre-emption--Talb-e-muwathibat has not been 

proved in accordance with law—Post-man has not/produced to prove service of notice of 

talb-e-ishhad or refusal from receiving same by vendee--Plaintiff/respondent miserably 

failed to prove all talabs in accordance with law.        [P. 284] A 

Mr. Sajjad Bashir, Advocate for Petitioner. 

Nemo for Respondent. 

Date of hearing: 3.11.2015. 

 

JUDGMENT 
Through this civil revision the petitioner/defendant has challenged the ex-parte 

judgment and decree dated 04.10.2006 passed by the learned Additional District Judge, 

Gujranwala, whereby the appeal filed by the respondent/plaintiff was accepted, by way of 

which, the ex-parte judgment and decree dated 18.04.2006 passed by the learned Civil 

Judge, Gujranwala dismissing the suit for pre-emption filed by the respondent/plaintiff, were 

set aside. 

2.  Briefly, the facts of this case are that on 20.04.1998 the respondent/plaintiff filed 

a suit for pre-emption to pre-empt the sale of land in favour of vendee-defendant through 

registered sale-deed dated 14.01.1998. The defendant was proceeded against ex-parte. The 

plaintiff produced oral as well as documentary evidence in support of his versions. After the 

completion of trial vide ex-parte judgment & decree dated 18.04.2006 suit was dismissed by 

the learned trial Court. Feeling aggrieved thereby an appeal was preferred by the 

respondent/plaintiff before the learned first appellate Court, which was accepted vide ex-

parte judgment and decree dated 04.10.2006 and suit was decreed ex-parte. Hence, this civil 

revision by the petitioner/ defendant. 

3.  Learned counsel for the petitioner/defendant argues that the findings of learned 

trial Court are in accordance with law as well as the evidence available on the file, as the 

plaintiff miserably failed to prove all the Talbs in accordance with law but the learned first 

appellate Court without any justifiable reasons erred in law while decreeing the suit filed by 

the respondent/plaintiff, therefore, prays for acceptance of this civil revision. 

4.  The respondent/plaintiff has been proceeded against ex-parte vide order dated 

29.09.2015. 

5.  I have considered the arguments advanced by the learned counsel for the 

petitioner-defendant and also gone through the evidence minutely with his able assistance. 

6.  I have noticed that in Para 4 of the plaint specific place of making Talb-e-

Muwathibat has not been mentioned. The plaintiff when appeared as his own witness as 

PW-1 has also not stated the specific place of performance of Talb-e-Muwathibat. Same is 

the position of PW-2. Khalil-ur-Rehman, who is the informer, appeased as PW-3, stated that 
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on 06.04.1998 at about 4:00 a.m. he went to the plaintiff in his house where Tariq Mehmood 

was present, he informed the plaintiff about the impugned sale of land, then we all the three 

went to the defendant and asked him to hand over the suit property after receiving the 

money and the defendant denied to hand over the suit property. From the statement of PW-3 

it is crystal clear that the plaintiff has not announced the superior right of pre-emption. 

Therefore, Talb-e-Muwathibat has not been proved in accordance with law. Furthermore, 

the postman has not been produced to prove the service of notice of Talb-e-Ishhad or refusal 

from receiving the same by the vendee-defendant. In this view of the matter, the plaintiff/ 

respondent miserably failed to prove all the Talabs in accordance with law laid down in the 

judgments of august Supreme Court of Pakistan reported as ―PLD 2007 Supreme Court 302 

Mian Pir Muhammad and another vs. Faqir Muhammad through L.Rs and others) 2011 

SCMR 762 (Bashir Ahmad vs. Ghulam Rasool, 2007 SCMR 1105) (Muhammad Bashir and 

others vs. Abbas Ali Shah and 2013 SCMR 866 (Allah Ditta through L.Rs. and others vs. 

Muhammad Anar)”. 

7.  In view of the above, the findings recorded by learned first appellate Court are not 

sustainable under the law. Therefore, this civil revision is allowed and the impugned ex-

parte judgment & decree dated 04.10.2006 passed by the learned first appellate Court are set 

aside. The result is that the suit for pre-emption filed by the plaintiff/respondent shall stand 

dismissed. 

(R.A.)           Revision allowed 

 

PLJ 2016 Lahore 474 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

PROVINCE OF PUNJAB through D.O. (Revenue) and another--Petitioners 

versus 

Ch. MUHAMMAD RASHEED AHMAD--Respondent 

 

C.R. No. 264-D of 2010, decided on 9.10.2015. 

Civil Procedure Code, 1908 (V of 1908)-- 
----S. 115--Civil revision--Scheme for allotment of plots--Relinquishment policy of 

allotment of plot of specific quota--If subsequently Government changed policy, that cannot 

effect rights, retrospectively--Question of--Whether earnest money received from plaintiff 

had been returned--Conditions of allotment for specific quota--Validity--When in the first 

scrutiny respondent-plaintiff was declared eligible and plot has been allotted to him, when 

no specific degree or certificate of specific institution has been mentioned in the conditions 

of allotment and there are concurrent findings of Courts below--High Court cannot 

substitute findings of Courts below unless there is some misreading or non-reading of 

evidence on part of Courts below-Therefore, no case for interference has been made out--

Revision was hereby dismissed.                                                         [P. 477 & 478] A & C 

 

Civil Procedure Code, 1908 (V of 1908)-- 
----S. 115--Civil revision--Objection of time barred--Leviable of Court fee of Rs. 15/- upon 

civil revision--Revision was filed without paying a single penny of Court fee--Validity--

Conduct of petitioners is though not appreciable but by non-payment of Court fee within 

limitation does not make revision petition as time barred and further when originally 
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revision petition has been filed within prescribed period of limitation, if extra time is 

consumed for removing office objection, ordinarily consumption of extra time in removing 

office objection also does not make it time barred under Limitation Act.                 [P. 477] B 

Malik Muhammad Bashir Lakhesir, AAG for Petitioners. 

Ch. Anwar-ul-Haq, Advocate and Mr. Muhammad Fahad Anwar, Advocate for Respondent. 

Date of hearing: 9.10.2015. 

 

JUDGMENT 
Through this civil revision petitioner Province of Punjab has challenged the 

judgment & decree dated 02.09.2009 passed by learned Additional District Judge, Sahiwal 

whereby appeal filed by the petitioners was dismissed and the judgment & decree dated 

22.04.2006 passed by learned Civil Judge 1st Class, Sahiwal whereby suit for declaration 

filed by the plaintiff-respondent was decreed. 

2.  Brief facts of the case are that plaintiff-respondent on 3.5.2000 filed a suit for 

declaration and mandatory injunction wherein he pleaded that Defendant No. 2 Secretary 

District Housing Committee Sahiwal launched a Scheme for allotment of plots in the year 

1991. In the scheme there was specific quota for various persons mentioned below:-- 

 انجیئر، ڈاکٹر، مصنفین، ٹیچر، شعرا، فنکبر، سکبلر، علمبء، صحبفی، جرنلسٹ، سربراہ، تجبرتی  قلم، اہل وکالء

 ہیں۔ اہل کے االٹمنٹ کھالڑی کے معیبر قومی اور حبمل﴾ کے تجربہ/حیثیت سبل﴾ ﴿پندرہ اکبئونٹنٹ آرکیٹیکٹ،
Plaintiff-respondent applied on the basis of being Engineer. His application was scrutinized 

and he was declared eligible for the allotment of plot under specific quota of engineers and a 

7 marla Plot Bearing No. 308 in category ―C‖ was allotted to him by the District Housing 

Committee consisting upon 5 members, the allotment was approved by the Chairman i.e. 

Deputy Commissioner. Subsequently, a Letter No. DHC/SWL/2000/528 dated 20.4.2000 

was written to the plaintiff-respondent by the Secretary, District Housing Committee, 

whereby he was directed to supply the attested copy of Engineering Council Registration 

and copy of Engineering degree within 15 days. Respondent was forced to file the suit. 

Written statement was filed, suit was contested. Learned trial Court framed the issues, 

invited the parties to produce their evidence. Both the parties produced their oral as well as 

documentary evidence. Learned trial Court decreed the suit vide judgment & decree dated 

22.4.2006. Appeal was preferred, which was dismissed by the learned first appellate Court 

vide judgment & decree dated 2.9.2009. 

3.  Learned AAG argues that for his entitlement respondent was required to provide 

the above referred documents though admits that before balloting his application was 

scrutinized, he was declared eligible and Plot No. 308 was allotted to him, states that when 

the requisite documents were not produced, therefore, his allotment cannot remain in the 

field and due to the litigation same has not so far been, cancelled. Further argues that 

afterwards the Government of the Punjab has relinquished its policy of allotment of plot of 

specific quota, therefore, the plot cannot be given-to the plaintiff-respondent. 

4.  On the other hand, while relying upon 1997 SCMR 1606 ''Secretary to 

Government of Punjab, Housing, Physical & Environmental Planning Department, Lahore 

versus Mehr Muhammad Amin Advocate and 2 others” and PLJ 2007 SC 811 “Government 

of Punjab through Secretary Housing & Physical Planning & Environmental Planning 

Lahore & others versus Muhammad Ismail Khan Bhatti” learned counsel for the 

respondent/ plaintiff argues that at the time of launching of relevant housing scheme and 

submission of application, the quota was available, therefore, if subsequently the 
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Government has changed its policy that cannot affect the rights of the respondent-plaintiff 

retrospectively when the plot stood allotted to the respondent and allotment is still intact. 

Further argues that when allotment committee has declared the plaintiff-respondent eligible 

for allotment of plot and plot has been allotted and Chairman has approved the same then 

the Secretary Housing Committee has no power to ask the plaintiff-respondent to provide 

the above said documents. Argues that no specific degree of Engineering was mentioned in 

the conditions of allotment and further that admittedly the respondent is Diploma holder in 

engineering from the Board of Technical Education, Lahore in Session 1967 and at the time 

of application for allotment he was serving as SDO in the Water & Power Development 

Authority and states that even further certificates of Diploma and Certificate of Graduation 

issued by the competent forum have been produced in the evidence by the plaintiff from 

Exh. P.1 to Exh.P.18. Learned counsel for the respondent has further raised the objection 

that the revision has been filed after the prescribed period of limitation and further without 

payment of a single penny of Court fee the same was filed which was not competent and 

when the Court fee has been paid only then the revision can be considered to have been 

competently filed. Prays for dismissal of the revision petition on the ground that there are 

concurrent findings of fact recorded against the petitioners and further that revision petition 

is time barred. 

5.  I have heard learned counsel for the parties, gone through the record, evidence 

produced by both the parties as well as findings recorded by both the Courts below. 

6.  When questioned to the learned AAG whether the plot is still vacant, the answer 

is in the affirmative and whether the same has been cancelled from the name of the plaintiff-

respondent, the answer is in the negative and further that whether the earnest money 

received from the plaintiff has been returned to him, the answer of this question is also in the 

negative and whether the plot in question has been allotted to any other person, the answer 

of this question is in negative. It means that the plot is still in the name of the plaintiff-

respondent, his allotment is intact, his earnest money is with the petitioners and never 

returned to him, his allotment has never been cancelled, therefore, no question of return of 

earnest money. 

7.  I have gone through the document produced as Exh.P.1 i.e. the conditions of 

allotment for specific quota which are ambiguous in which no specific degree or certificate 

of any specific institution has been mentioned. Even various categories like 

 انجیئر، ڈاکٹر، مصنفین، ٹیچر، شعرا، فنکبر، سکبلر، علمبء، صحبفی، جرنلسٹ، سربراہ، تجبرتی قلم، اہل وکالء

 کھالڑی کے معیبر قومی اور حبمل﴾ کے تجربہ/حیثیت سبل﴾ ﴿پندرہ اکبئونٹنٹ آرکیٹیکٹ،
have been mentioned and with regard to their credentials no specific institution is mentioned 

that the certificate of which institution will be competent. In these circumstances, when in 

the first scrutiny the respondent-plaintiff was declared eligible and plot has been allotted to 

him, when no specific degree or certificate of specific institution has been mentioned in the 

conditions of allotment and there are concurrent findings of two Courts below, therefore, I 

am unable to disagree with the concurrent findings recorded by the Courts below and further 

I have observed that initially the revision has been filed within the prescribed period of 

limitation vide Diary No. 1154 on 18.12.2009. On 21.12.2009 office raised various 

objections including the objection of 4 days' time barred and same was returned on 

21.12.2009 with a direction to refile the same within seven days, after removing the 

objections. Petitioners opted to refile the same on 11.2.2010 vide Diary No. 118. I am noting 

with concern that a Court fee of Rs. 15/- was leviable upon this civil revision but initially the 
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revision was filed without paying a single penny of the Court fee and the Court fee was paid 

on 11.2.2010. This conduct of the petitioners is though not appreciable but by non-payment 

of Court fee within limitation does not make the revision petition as time barred and further 

when originally the revision petition has been filed within prescribed period of limitation, if 

extra time is consumed for removing office objection, ordinarily consumption of the extra 

time in removing office objection also does not make it time barred under the Limitation 

Act. The time consumed for removing office objection is governed under the Lahore High 

Court Rules and Orders. 

8.  In this view of the matter, when there are concurrent findings of fact recorded by 

both the Courts below after complete and thorough examination of the evidence produced by 

both the parties, this Court cannot substitute the findings of the Courts below unless there is 

some misreading or non-reading of evidence on the part of the Courts below. No such 

misreading and non-reading is visible in the findings of the Courts below, therefore, no case 

for interference has been made out. Resultantly, this revision having no merit is hereby 

dismissed. 

(R.A.)           Revision dismissed 

 

PLJ 2016 Lahore 615 

Present: AMIN-UD-DIN KHAN, J. 

Raja NAZAR HUSSAIN--Petitioners 

versus 

NAWAZISH ALI and another--Respondents 

 

C.R. No. 495-D of 2009, decided on 19.1.2016. 

Gift-- 
----Gift was forged and fictitious--Entitled to inherit property of donor--Question of--

Whether any brother of donor was alive at time of attestation of mutation or at time of death 

of donor--Possession was not transferred--Validity--If any brother of the donor was alive, 

children of other brothers of donor were not entitled to inherit him or challenge the gift--Gift 

from joint khata has been made and no actual physical possession has been delivered, there 

was no need in such circumstances for transfer of actual physical possession. 

                                                                                                                        [Pp. 618] A & B 

2007 CLC 894, 2007 CLC 412, 2007 SCJ 1090 & 2005 SCMR 1344 ref. 

Mr. Muhammad Amir Butt, Advocate for Petitioner. 

Sh. Zamir Hussain, Advocate for Respondents. 

Date of hearing: 19.01.2016. 

 

JUDGMENT 
Through this civil revision petitioner has challenged the judgment & decree dated 

16.4.2009 passed by the learned Additional District Judge, Chakwal whereby appeal filed by 

the respondent-plaintiff was accepted and the judgment & decree dated 18.10.2005 passed 

by learned Civil Judge Class-II, Chakwal dismissing the suit for declaration filed by the 

plaintiff-respondent was reversed. 

2.  Brief facts of the case are that plaintiff-respondent on 28.3.2000 filed a suit for 

declaration that plaintiff and Defendant No. 2 are entitled to inherit Ali Bahadur son of 

Muqarab Khan 2/9 share from his inheritance and challenged mutation of Gift No. 1672 
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attested on 7.1.1992 by the said Ali Bahadur in favour of Defendant No. 1. Written 

statement was filed. Suit was contested. The case as pleaded in the plaint is that the 

grandfather of the parties Muqarab Khan was having four sons namely Athar Khan father of 

Defendant No. 1, Singh Khan, Ali Bahadur and Ghulam Qadir. Ali Bahadur died issueless. 

As he was paternal uncle of the plaintiff and Defendant No. 2, therefore, they were entitled 

to inherit 2/9 share from his inheritance and Defendant No. 1 fraudulently got executed 

mutation of gift in his favour Bearing No. 1672 on 7.1.1992. The reasons for declaring the 

gift as null and void have been stated as the eyesight of Ali Bahadur was very weak, he was 

hard of hearing being of an advanced age. He was chronic patient and was unable to 

understand his rights and that the alleged gift was during ―Marz-ul-Mout‖. The gift is forged 

and fictitious and against the law. The possession has not been transferred. The share of the 

donor was 1/4th whereas 1/3rd share has been transferred. 

In the written statement various preliminary objections with regard to maintainability 

of the suit were raised and on facts the pleadings were denied. Learned trial Court framed 

the issues and invited the parties to produce their evidence. Both the parties produced their 

respective oral as well as documentary evidence. Learned trial Court vide judgment & 

decree dated 18.10.2005 dismissed the suit. Appeal was preferred which was accepted by 

the learned First Appellate Court vide judgment & decree dated 16.4.2009. Hence, this civil 

revision by the petitioner-defendant. 

3.  I have heard learned counsel for the parties at length, gone through the record, 

evidence oral as well as documentary produced by the parties, findings recorded by both the 

Courts below, relevant law and judgments of the august Supreme Court of Pakistan on the 

subject. 

4.  Plaintiff opted to appear as his own witness as PW-1 and produced no other 

witness. In the cross-examination PW-1 admits that Ali Bahadur died in the year 1994 and 

he has admitted that he died his natural death due to fever. He admitted that since attestation 

of mutation till the death of Ali Bahadur no one challenged the impugned mutation. The 

statement of Gul Zaman DW-2 that at the time of gift the possession was transferred to the 

defendant. This portion of statement of the said witness has not been challenged in the cross-

examination. Defendant appeared as DW-1 to support his version and produced Gul Zaman 

DW-2 and states that he was present at the time of attestation of mutation and mutation 

which has been produced as Exh.P.3 as well as Exh.D.1 after attestation was incorporated in 

the revenue record i.e. Jamabandi which carries the presumption of correctness and requires 

strong rebuttal evidence. Reliance can be made on “Ikhtiar Muhammad and another versus 

Haji Abdullah Jan and 4 others” (PLD 2008 Quetta 07), “Abdul Ahad and others versus 

Roshan Din and 36 others” (PLD 1979 SC 890) and “Muhammad Amir and others versus 

Mst. Beevi and others” (2007 SCMR 614). Further attestation of gift mutation is dated 

7.1.1992 whereas according to the entry of death of donor Ali Bahadur he died on 

20.11.1994. He never disputed the impugned mutation of gift and challenged the same 

before any forum even the gift was never challenged till 2000 when the suit subject matter 

of this civil revision has been filed, which is certainly after the prescribed period of 

limitation and when the donor never disputed the gift plaintiff of the suit becomes the 3rd 

person. If the donor has never disputed the gift in his life time, therefore, plaintiff has no 

right to challenge that mutation. The judgment of learned Division Bench of this Court 

reported as “Muhammad Jalil and 4 others versus Muhammad Sami and 8 others” (PLD 

2006 Lahore 619) can be safely relied. Relevant para is reproduced for guidance: 
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―For the arguments that Muhammad Rafi had never gifted the property, mentioned at Serial 

No. (iv), in favour of Mst. Razia Bibi, we do not find any illegality in the judgment and 

decree of the Court below, because the said gift was made as far back as in the year 1974; 

Muhammad Rafi was alive till 1992 and he had never challenged the gift in his lifetime. 

Besides, no evidence has been produced on the record to show that the gift of the suit 

property in favour of Mst. Razia Begum was invalid for any reason whatsoever. Therefore, 

to this extent this appeal (RFA.No. 301 of 1998) is dismissed.‖ 

When respondent-plaintiff failed to produce any evidence to dispute the attestation of 

impugned mutation at public place, therefore, it cannot be said that the gift is invalid. Light 

can be taken from the judgment of august Supreme Court of Pakistan reported as “Abdul 

Mateen etc. versus Mst. Mustakhia” (2006 SCJ 664). Relevant paragraph is reproduced for 

ready reference:- 

―The gift mutation was attested by the revenue officer on 2.5.1973 at a public place and the 

appellants neither could bring any convincing and reliable evidence in proof of lack of 

knowledge nor have been able to establish the invalidity of gift, therefore, the genuineness 

of gift could not be doubted merely on the basis of oral assertion.‖ 

When plaintiff has challenged the gift after 8 years of attestation of the gift mutation and 

further there being fatal defects in the pleadings when case of the plaintiffs is that he is the 

nephew of the donor and the donor was having three brothers and donor died issueless two 

years after the attestation of mutation and plaintiff claiming 2/9 share in the suit land without 

stating that who are the other persons entitled to inherit the property of the donor. It is not 

pleaded in the suit whether any brother of the deceased donor was alive at the time of 

attestation of impugned mutation or at the time of death of the donor. When such facts are 

not pleaded, it is a fatal defect in the plaint. If any brother of the donor was alive, the 

children of the other brothers of the donor were not entitled to inherit him or challenge the 

gift. In this view of the matter while relying upon “Fazal Hanan versus Mukaram Jan and 

others” (2007 CLC 894) it will not be out of place to observe that plaintiff of a suit has to 

stand on his own legs and the donor dying due to fever cannot be said to be suffering from 

―Marz-ul-mout‖. In this regard judgment reported as “Mst. Khairan Bibi, etc. versus 

Ghulam Hussain, etc.” (2007 CLJ 412) can be relied. It is settled principle of law that 

burden of proof is on a party who alleges in the plaint or written statement its claim. 

Reliance can be placed on “Hakim-ud-Din (deceased) through LRs etc. versus Faiz Bakhsh, 

etc.” (2007 SCJ 1090). 

5.  So far as question that gift from joint khata has been made and no actual physical 

possession has been delivered, there was no need in such circumstances for transfer of actual 

physical possession. Light can be taken from “Muhammad Latif versus Ghulam Hussain 

and others” (2005 SCMR 1344). 

6.  In the above circumstances, when plaintiff-respondent has failed to plead a case 

in accordance with law and prove the same through reliable and confidence inspiring 

evidence, the findings of learned first appellate Court are not sustainable under the law, 

same are reversed and suit filed by the respondent-plaintiff stands dismissed. This civil 

revision is allowed and disposed of in the above terms. 

(R.A.)          Revision allowed. 
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K.L.R. 2016 Civil Cases 256 

[Lahore] 

Present: AMIN-UD-DIN KHAN, J.  

Zahur Ahmad (Deceased) through LRs and others 

Versus 

Pakistan Cargo Services (Pvt.) Limited, etc. 

 

Writ Petition No. 4665 of 2006, decided on 7th June, 2016. 

CONCLUSION 

(1) A party cannot take the benefit of his own wrong. 

SETTING ASIDE DECREE --- (Fraud, mis-representation, etc.) 

(a) Constitution of Pakistan, 1973--- 

---Art. 199---Civil Procedure Code, 1908, S. 12(2)---Setting aside decree on basis of fraud, 

misrepresentation, etc.---Revisional Court while upsetting determination of Trial Court 

dismissed such application---Validity---In none of grounds it was mentioned that 

defendants-applicants never appeared before Court on said date and got recorded their 

statement---For pressing fraud the same was to be pleaded with full detail---No detail had 

been mentioned---Not a single word in oral evidence had been uttered by applicants or an 

iota of documentary evidence had been produced to this effect that said decree had been 

procured with alleged connivance of Court---None of necessary ingredients had been 

proved for invoking jurisdiction under Section 12(2), CPC---Revisional Court had 

considered evidence available on file to note that payment made by plaintiff through 

cheques and drafts matched with payment received by the Banking Court on behalf of 

applicants who were defendants/judgment-debtors before Banking Court for release of their 

mortgaged property---Factual findings recorded by revisional Court needed no further 

examination or interpretation---Writ petition dismissed. [INGREDIENTS OF 

APPLICATION U/S. 12(2), CPC.]      (Paras 8, 9, 10) 

Ref: 2004 SCMR 530, 964, PLD 1983 SC 68, PLD 1990 Lah. 582, PLD 1966 SC 461, PLD 

2008 SC 591, 2006 SCMR 531. 

(b) Judicial proceedings--- 

---Presumption of truth is attached to the judicial proceedings---Strongest and 

unimpeachable evidence is required to displace this presumption.    (Para 9) 

Ref: PLD 1980 Lah. 582, PLD 1983 SC 68, 2004 SCMR 964, 530. 

(c) Appreciation of evidence--- 

---A party cannot take the benefit of his own wrong.      (Para 9) 

(d) Civil trial--- 

---Procedure---When a party comes to the Court and asks the Court to adopt a specific 

procedure for determination of a lis before the Court thereafter that party cannot use any 

deviation from the normal procedure saying that it was detrimental to the rights of that 

party. [PROCEDURE]         (Para 9) 
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 ہوئی۔ خبرج پر طور درست تھےجو نہ ثببت ترکیبی اجسائے ضروری کے د ض 22(2) دفعہ زیر درخواست

 دی۔ کر خبرج پٹیشن رٹ نے ہبئیکورٹ

[No ingridinet of application u/s. 12(2), CPC had been proved which was rightly dismissed. 

High Court dismissed writ petition]. 

For the Petitioners: Taki Ahmad Khan, Ch. Ghulam Hussain and Malik Amjad 

Pervaiz, Advocates.  

For the Respondents: Malik Noor Muhammad Awan, Advocate. 

Date of hearing: 7th June, 2016. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this writ petition petitioners have challenged the 

judgment/order dated 31.01.2006 passed by the learned Additional District Judge, Sialkot 

whereby revision petition filed by the respondents was accepted and the order dated 

20.10.2005 passed by learned Civil Judge Class II, Sialkot was set aside whereby 

application under Section 12(2) of the CPC filed by the petitioners was accepted.  

2.  Brief facts of the case are that plaintiff/respondent No. 1 filed a suit for 

declaration with regard to the land measuring 38 kanals, 4 marlas with the assertion that 

through oral sale the suit property has been transferred by the three defendants in their 

favour and decree for declaration of title was sought on the ground that the property is 

situated outside the municipal limits, therefore, Registration Act is not applicable and the 

mutation is to be sanctioned in their favour. As per record of the learned Trial Court on 

9.5.1996 all the three defendants appeared before the Court in person as well as their counsel 

Mr. Aziz Ahmad Khan, Advocate appeared and got recorded a conceding statement and the 

learned Trial Court decreed the suit on the basis of conceding statement of the defendants on 

the same day i.e. 9.5.1996. On 23.4.1999 the defendants filed an application under Section 

12(2) of the CPC against the plaintiff of the suit as well as Mr. Aziz Ahmad Khan, Advocate 

who appeared on their behalf in the suit. The grounds mentioned in the application were that 

a forged and fictitious, based upon fraud suit was filed title of which is “Pakistan Cargo 

Services (Pvt.) Limited v. Zahur Ahmad etc.” It is contended in the application that the 

fictitious and based upon fraud suit was got decreed within a period of 14 days with the 

connivance of the Court on 9.5.1996. The grounds mentioned in the application are that 

Zahoor Ahmad was never appointed Attorney by the other defendants, the suit was fictitious 

and fraudulent and sale in favour of plaintiff has been denied. It is mentioned that in the 

fictitious and based upon fraud suit no summons were received by the defendants/applicants. 

It is further mentioned that after procuring the illegal decree dated 9.5.1996 respondent No. 

1/plaintiff got sanctioned mutation on 6.7.1998 with regard to the suit property in his favour. 

It is further pleaded that after procuring a decree fictitiously decree-holder got filed a suit for 

pre-emption against it by Abdul Razzaq son of Nazar Muhammad Lumberdar with whom 

applicants-defendants have a longstanding litigation as well as rivalry but in the same breath 

it is stated that petitioners came to know about filing of pre-emption suit through children of 
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said Abdul Razzaq. It is further pleaded that mutation in favour of plaintiff-respondent No. 1 

on the basis of fraudulent decree is No. 123 attested on 6.7.1998, it is not binding upon the 

rights of the applicants. It is further stated that when they came to know about the attestation 

of mutation the plaintiff-respondent No. 1 was asked to get the mutation reversed in favour 

of the applicants as they are poor persons and cannot afford the litigation expenses but when 

refused first time on 25.4.1996 and last time one week before filing of the application, 

therefore, the application.  

3.  Reply was filed. In reply case of the plaintiff that there is an agreement to sell 

with regard to the suit property between plaintiff and defendants through Zahoor Ahmad one 

of the defendants dated 5.1.1995 and the agreement was extended vide agreement dated 

8.7.1998 and it is further mentioned that the suit property was pledged with the bank and 

matter was pending before the learned Judge Banking Court. On facts it is stated that since 

the date of decree the delivery of possession and sowing of crop is in the knowledge of the 

applicants. It is further mentioned that applicants appeared in person before the Court and 

their counsel also appeared and their Identity Card numbers were also mentioned when their 

statement was recorded by Malik Ghulam Muhammad, Civil Judge, who passed the decree 

in the suit. It is further mentioned that the power-of-attorney in favour of one of the 

defendants Zahoor Ahmad is registered one and same has not been cancelled, therefore, the 

stance taken by the applicants is absolutely against the law. It is further stated that the part of 

the suit property was exchanged and the pre-emption suit filed by Abdul Razzaq is also in 

the knowledge of the applicants from the day first, therefore, application is barred by time 

and not maintainable and has been filed mala fidely.  

4.  Learned Trial Court framed the issues, invited the parties to produce their 

evidence. Both the parties produced their oral as well as documentary evidence. Learned 

Trial Court not only accepted the application but set aside the judgment and decree passed 

by the learned Trial Court and it was ordered to the DDOR to reverse the mutation in favour 

of the decree-holder. Respondent No. 1 being aggrieved by the judgment passed by the 

learned Trial Court whereby the application filed under Section 12(2) of the CPC was 

accepted, filed a revision petition which has been accepted by the learned revisional Court 

and the order passed by the learned Trial Court accepting the application under Section 

12(2), dated 20.10.2005 has been reversed. Hence, this writ petition by the applicants of 

application under Section 12(2) of the CPC.  

5.  Learned counsel for the petitioners argues that suit was to be filed for specific 

performance on the basis of agreement to sell and further that the application under Section 

12(2) of the CPC has been filed on the basis of misrepresentation and fraud and for want of 

jurisdiction. Learned counsel argues that when the suit property was mortgaged with the 

Bank and matter was pending before the learned Judge Banking Court, therefore, the 

transaction claimed by the plaintiffs-respondents was hit by Section 23 of the Financial 

Institutions (Recovery of Finances) Ordinance, 2001. States that when possession was 

claimed, the plaintiff was required to pay the Court-fee. States that when sale was claimed 
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on the basis of oral agreement to sell, therefore, pleading in detail date, time and place and 

names of the witnesses were necessary. States that when evidence was recorded in the 

application under Section 12(2) of the CPC the case pleaded by the plaintiff-respondent that 

he has purchased the suit property for Rs. 11,50,000/-, therefore, argues that agreement to 

sell dated 22.12.1994 has been produced as Exh.A20 which contains allegedly the signatures 

of Zahoor Ahmad only and does not contain the signature of the purchaser Pakistan Cargo 

Services (Pvt.) Limited. Same is the position of agreement of extension of time Exh.A19. It 

is further argued that the suit was pending before the learned Civil Judge Class-II, who was 

having pecuniary jurisdiction of Rs. 50,000/- at that time. Further argues that Mr. Aziz 

Ahmad Khan, Advocate appeared as RW-2 and he has admitted that he is working with 

Pakistan Cargo Services (Pvt) Limited since the year 1992. Finally argued that when in the 

plaint there is no mention of agreement to sell and payment under the agreement, same 

cannot be considered. Prays for acceptance of the instant writ petition.  

6.  On the other hand, learned counsel for respondent No. 1 argues that as it was 

settled between the parties that through the decree of the Court which was used as a tool, the 

suit property was got transferred with the consent of the writ petitioners, therefore, states 

that there was no need to mention full details in the plaint and when plaint was admitted by 

the defendants and the stance of the plaintiff was accepted, therefore, the learned Trial Court 

has rightly decreed the suit and filing of application under Section 12(2) of the CPC was 

mala fide. Argues that none of the ingredients necessary to prove for invoking jurisdiction of 

the Court under Section 12(2) of the CPC has been proved, therefore, findings of the learned 

revisional Court are in accordance with law and there is no defect in it and learned Trial 

Court fell in error while accepting the application under Section 12(2) of the CPC. Further 

states that the cross-examination upon Zahoor Ahmad is very important who admitted the 

stance of respondent No. 1 with regard to pendency of the suit and states that through the 

pay orders and cheques the payments were made in the Banking Court when the suit 

property was put to auction on the ground that same was mortgaged with the ADBP and in 

execution the Court was going to auction the property. Learned counsel has referred the 

documentary evidence produced by respondent No. 1 in the Trial Court of application under 

Section 12(2) of the CPC to show that the payments were made and the pay orders were 

submitted which match with the order passed by the learned Judge Banking Court dated 

9.6.1995 when the pay order on 14.6.1995 for a sum of Rs. 1,47,281/- was produced which 

shows that the same was paid under the orders of the Court from the account of Pakistan 

Cargo Services. With regard to possession of the suit property refers interim order passed by 

this Court on 5.12.2006 to state that possession of respondent No. 1 has been admitted by 

this Court as well as the writ petitioners. States that respondent No. 1 is a limited company, 

suit has been filed through Chief Executive which was validly filed and writ petitioners have 

no right to challenge the same. States that in the special circumstances of the case the suit 

has rightly been filed for declaration and there was no need to ask for specific performance. 

Prays for dismissal of the writ petition.  
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7.  I have heard learned counsel for the parties at length and gone through the 

record with their able assistance.  

8.  I am clear in my mind that when a party comes to the Court through an 

application under Section 12(2) of the CPC it is the responsibility of that party to prove, one 

of or all the grounds on the basis of which the application under Section 12(2) of the CPC 

has been filed. As in the instant case all the three grounds i.e. fraud, misrepresentation or 

want of jurisdiction have been pressed, therefore, instant matter can be adjudged. Firstly on 

all the three grounds pressed by the applicants-petitioners before the learned Trial Court 

through application under Section 12(2) of the CPC the fact or the Court record is that a suit 

for declaration was filed on 25.4.1996 by respondent No. 1 and defendants/petitioners 

appeared in person as well as counsel filed power-of-attorney on their behalf and got 

recorded the statement on 9.5.1996 and put their signatures in the margin of their statement 

that they admit the suit and they have no objection if the suit is decreed and vide judgment 

and decree of the same date the suit was decreed. Application under Section 12(2) of the 

CPC was filed on 23.4.1999 i.e. about three years after passing of the decree. I have 

minutely gone through the application filed under Section 12(2) of the CPC in which in 

Para-3 the main thrust is that with the connivance of the Court a decree has been procured. I 

quote Para 3 of the application for ready reference:---  

(sic) 

In Para 4 the grounds for acceptance of application under Section 12(2) of the CPC have 

been mentioned. In none of the grounds it is mentioned that defendants-applicants never 

appeared before the Court on 9.5.1996 and got recorded their statement. Needless to state 

that for pressing fraud the same is to be pleaded with full detail, no detail has been 

mentioned, even as I have noted supra appearance before the Court and recording of their 

statement and their signatures upon the order sheet have not been denied by the 

defendants/applicants, therefore, matter of misrepresentation is not even pleaded and fraud 

has not been mentioned, which was required to be pleaded with detail. The third part which 

relates to jurisdiction of the Court, is concerned, when the suit was valued for Rs. 22,000/- 

admittedly the learned Civil Judge Class-II was having the pecuniary jurisdiction of Rs. 

50,000/- at that time, therefore, the suit was within the jurisdiction of the learned Trial Court 

when defendants of the suit have not disputed the jurisdictional value of the suit, and got 

recorded their conceding statement. The main ground of attack through filing application 

under Section 12(2) of the CPC against the judgment and decree dated 9.5.1996 that same 

has been procured with the connivance of Court ( ) not a single word in oral evidence has 

been uttered by the applicants or an iota of documentary evidence has been produced to this 

effect.  

9.  All the other objections which have been argued in detail before this Court 

can be considered if the applicants/petitioners were able to prove the basic ingredients, for 

invoking the jurisdiction of a Court under Section 12(2) of the CPC, none of the necessary 

ingredients has been proved for invoking the jurisdiction under Section 12(2) of the CPC, 



 

 

(1041) 

 

therefore, the other objections now raised or came on the surface during the proceedings and 

recording of evidence on application under Section 12(2) of the CPC on behalf of both the 

parties are not directly relevant in my view in the above circumstances. I am conscious of 

the fact that while exercising jurisdiction under Article 199 of the Constitution of Islamic 

Republic of Pakistan, 1973 this Court cannot afford to go into the factual controversy 

between the parties and matter of interpretation or reinterpretation of evidence of the case 

available on the file. I have to consider the legal points only and nothing more. The learned 

revisional Court had considered the evidence available on the file to note that the payment 

made by the plaintiff through cheques and drafts matches with the payment received by the 

Banking Court on behalf of the applicants who were defendants/judgment-debtors before the 

Banking Court for release of their mortgaged property. The payment was made through 

cheques and drafts by the plaintiff of the instant litigation. To strengthen this fact learned 

counsel for the respondents relies upon ―Subedar Sardar Khan through Legal Heirs and 

others v. Muhammad Idrees through General Attorney and another‖ (PLD 2008 Supreme 

Court 591) and ―Warriach Zarai Corporation v. F.M.C. United (Pvt.) Limited‖ (2006 

SCMR 531). I am of the considered view that when a party comes to the Court and asks the 

Court to adopt a specific procedure for determination of a lis before the Court thereafter that 

party cannot use any deviation from the normal procedure saying that it was detrimental to 

the rights of that party. As I have noted supra that when the applicants-defendants appeared 

before the Court and made a statement that suit be decreed, therefore, now the objection 

does not lie in their mouth that suit should have been for specific performance and property 

was pledged with the Bank and under Section 23 of the Financial Institution (Recovery of 

Finances) Ordinance, 2001 the agreement of sale, transfer of property and suit was not 

competent and saying that the proper Court-fee was not paid, these objections have 

absolutely no value when plaintiff appeared and made a statement before the Court and 

further stating that date, time and place of the agreement and the witnesses were not 

mentioned in the suit and further that when the agreement was for Rs. 11,50,000/-, therefore, 

suit was not competent before the Civil Judge Class-II and the last argument that when 

agreement has not been mentioned in the plaint, therefore, the findings with regard to 

payment of the consideration amount cannot be looked into. I am clear in my mind that these 

objections and arguments raised before this Court have absolutely no value. Light can be 

taken from ―Babu Jan Muhammad and others v. Dr. Abdul Ghafoor and others‖ (PLD 1966 

Supreme Court 461). I am of the further view that a party cannot take the benefit of his 

own wrong. These objections could have been considered only if the petitioners were able to 

prove misrepresentation and fraud committed by the plaintiffs of the suit. As I have noted 

supra that no ingredient of application under Section 12(2) of the CPC has been proved by 

the applicants/petitioners, therefore, all their objections raised are not considerable. Needless 

to state that presumption of truth is attached to the judicial proceedings. Strongest and 

unimpeachable evidence is required to displace this presumption. Light can be taken from 

―Muhammad Zaman v. Abdul Ghaffar and three others‖ 
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 (PLD 1980 Lahore 582), ―Ghulam Muhammad and others v. Malik Abdul Qadir Khan and 

others‖ (PLD 1983 Supreme Court 68) and ―Fayyaz Hussain v. Akbar Hussain  

and others‖ (2004 SCMR 964). So far as question  

that the plaintiff being a company has not produced 

 the resolution, learned counsel states that during the 

 revision petition resolution has been produced  

which shows that the previous proceeding/actions  

by the Chief Executive of the Company have been validated. In this regard judgment of the 

august Supreme Court of Pakistan reported as ―Mushtaq Ahmad and others v. Muhammad 

Saeed and others‖ (2004 SCMR 530) can be relied upon.  

10.  In this view of the matter, the factual findings recorded by the learned 

revisional Court need no further examination or interpretation and legal position has been 

discussed supra. Resultantly, no case for interference by this Court has been made out, 

therefore, this writ petition stands dismissed.  

Petition dismissed. 

 

K.L.R. 2016 Civil Cases 268 

[Rawalpindi] 

Present: AMIN-UD-DIN KHAN and MASUD ABID NAQVI, JJ.  

Gulzar Khan, etc. 

Versus 

Roshan Khan,  etc. 

 

R.F.A. No. 183 of 2014, decided on 6th April, 2016. 

TITLE DISPUTE --- (Documentary evidence) 

Civil Procedure Code (V of 1908)--- 

---S. 96---Specific Relief Act, 1877, Ss. 42, 39, 54---Evacuee Property and Displaced 

Properties Laws (Repeal) Act, 1975---Title dispute---Suit for declaration, cancellation of 

documents, possession, permanent and mandatory injunction---Issues---Trial Court decreed 

suit---Pleadins and evidence---Document transfer order (Exh) had been verified by the 

District Verification Committee that the document was in accordance with record---Trial 

Court was having no jurisdiction to cancel that document only on the basis that some 

procedural deviations were committed by department while issuing the same---Application 

for transfer was moved by mentioned woman, even she passed away during pendency of 

process of transfer of property in her favour, the transfer in her favour could not be 

declared to be null and void as after her death her legal heirs were entitled to inherit the 

same in accordance with law---There was no evidence on file produced by plaintiffs-

respondents that property was relinquished by mentioned woman or she or her legal heirs 

subsequently parted with possession---Findings recorded by Trial Court on said issues were 

not sustainable under law--- Even if plaintiffs had a valid document in their favour even then 
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they could move for partition of property and suit for possession was not competent when 

they had no right to pray for cancellation of said document---Plaintiffs/respondents had 

misearably failed to prove said issue---Impugned judgment/decree was set aside---RFA 

allowed/suit dismissed. [TITLE DISPUTE] 

(Paras 6, 7, 10, 11, 12) 

Ref: 1988 SCMR 1289, 1995 MLD 1121. 

 نبقببل دخلیببی دعوی   تھے۔ سکتے کر استدعب لیے کے جبئیداد تقسیم وہ تھی دستبویس درست پبش کے مدعیبں اگر

 دیب۔ کر خبرج دعوی   ہوئے کرتے منظور اپیل نے ہبئیکورٹ تھب۔ رفتبر

[Even if plaintiffs had a valid document in their favour even then they could move for 

partition of property and suit for possession was not maintainable. High Court while 

allowing appeal dismissed suit]. 

For the Appellants: Rizwan Akhtar Awan, Advocate.  

For the Respondents: Sardar Abdul Aziz Khan Chandio, Advocate. 

Date of hearing: 6th April, 2016. 

 

JUDGMENT 

AMIN-UD-DIN KHAN, J. --- Through this appeal appellants, who are defendants 

in a suit for declaration, cancellation of documents, possession, permanent & mandatory 

injunction filed by the respondents-plaintiffs, have challenged the judgment & decree dated 

23.5.2012 rectified on 13.6.2014 whereby the suit has been decreed.  

2.  Brief facts of the case are that plaintiffs-respondents on 18.07.2002 filed a 

suit for declaration, cancellation of documents, possession, permanent & mandatory 

injunction on the ground that they have Transfer Order No. 26463 dated 28.6.1976 in favour 

of their predecessor and challenged the Transfer Order No. 15108 dated 29.12.1973 in 

favour of Mst. Iqbal Begum, the grandmother of the parties. Written statement was filed. 

Suit was contested on the ground that on the basis of forged and fictitious transfer order the 

suit has been filed and the transfer order in favour of Mst. Iqbal Begum which has been 

challenged and for the cancellation of which prayer has been made, is a valid document. 

Learned Trial Court framed the issues, invited the parties to produce their respective 

evidence. Both the parties produced their oral as well as documentary evidence. Learned 

Trial Court decreed the suit vide judgment & decree dated 23.5.2012 on the basis of findings 

recorded on Issues Nos. 1, 2, 3 and 6. Hence, this first appeal.  

3.  Learned counsel for the appellants argues that the Transfer Order No. 26463 

(Exh.P.5) allegedly issued on 28.6.1976 prima-facie seems to be a forged and fictitious 

document as allegedly the same has been issued by the Deputy Settlement Commissioner. 

States that as at the time of alleged issuance of the said Transfer Order, the Displaced 

Persons (Compensation and Rehabilitation) Act, 1958 was repealed through the 

promulgation of the Evacuee Property and Displaced Persons Laws (Repeal) Act, 1975 

(XIV of 1975) since 28th January, 1975 and according to Sub-section (2) of Section 1 it was 

to take effect on the 1st day of July, 1974, therefore, states that under the repealing Act the 
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powers were to be used by Board of Revenue and further states that the Deputy Settlement 

Commissioner who issued the Transfer Order in favour of predecessor of the appellants-

defendants on 29.12.1973 has been shown to have issued the transfer order (Exh.P.5) in 

favour of predecessor of plaintiffs. Further that the possession of the appellants-defendants 

has been admitted upon the suit property and they are in possession since the time of their 

predecessor. Further states that now under the policy a District Verification Committee has 

been constituted who has verified the transfer order in favour of Mst. Iqbal Begum to be a 

valid and true document. Further that the witness produced by the plaintiffs themselves as 

PW-4 has shattered their case rather he has proved the valid transfer order i.e. 

Exh.P.6/Exh.D.1. States that if any transfer order is to be cancelled that prerogative is with 

the department to move for the same, any third person has no right asking the Court to 

cancel the valid transfer order issued by the department. Relies on ―Faizuddin Ahmad v. 

Muhammad Yousaf and another‖ (1988 SCMR 1289). Further while referring the statement 

of PW-2 and the document produced by the said witness that matter of arbitration shows that 

in the year 1971 the proceeding with regard to allotment of the plot in question and other 

property total measuring 14 marlas, 6 sirsahi from Khasra No. 438 was under process and 

same is the position in the reference of Arbitrator (Exh.P.1) and Award of Arbitration 

(Exh.P2) by the plaintiffs-respondents. Prays for acceptance of appeal and setting side the 

judgment and decree passed by the learned Trial Court in favour of the plaintiffs-

respondents.  

4.  On the other hand, learned counsel for the respondents argues that Mst. Iqbal 

Begum passed away in the year 1967, therefore, transfer order in favour of dead person was 

not possible. The case of learned counsel for the respondents-plaintiffs is that the matter 

with regard to allotment of land in favour of Mst. Iqbal Begum in the year 1961 ended in the 

year 1963 and therefore issuance of alleged transfer order in favour of Mst. Iqbal Begum in 

the year 1973 is forged and fictitious one. He has referred the documentary evidence 

produced by plaintiffs-respondents to state that the case pleaded by the plaintiffs has been 

fully proved, therefore, there is no defect in the judgment & decree passed by the learned 

Trial Court. Prays for dismissal of the appeal.  

5.  We have heard learned counsel for the parties at full length, gone through the 

oral as well as documentary evidence produced by both the parties minutely with the able 

assistance of learned counsel for the parties and the findings recorded by the learned Trial 

Court.  

6.  Plaintiffs-respondents came to the Court with filing a suit for possession and 

permanent injunction initially on 18.7.2002 and subsequently the plaint was amended and it 

was for declaration, cancellation of document, possession, permanent and mandatory 

injunction claiming that they be declared owner on the basis of Transfer Order No. 26463 

dated 28.6.1976 (Exh.P5) and transfer order in favour of Mst. Iqbal Begum Exh.P.6/Exh.D.1 

for land measuring 14 marlas and 6 sirsahi be cancelled. We have gone through the findings 

recorded by the learned Trial Court on Issue No. 6 whereby it is held that transfer order in 
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favour of Mst. Iqbal Begum Exh.D.1 has not been issued in accordance with the requisite 

procedure and same has been issued in favour of dead person, therefore, issue has been 

decided against the appellants-defendants. We are unable to agree with the learned Trial 

Court as the documentary evidence produced by the appellants-defendants as Exh.DA, 

consists upon 16 pages (as mentioned in the statement of learned counsel for the defendants 

recorded on 5.5.2012), fully shows the application moved by Mst. Iqbal Begum in the year 

1961 and departmental proceedings upon that application as well as the payment of 

compensation from the compensation book and the deed of association and settlement. 

Further the document transfer order Exh.D.1/Exh.P.6 has been verified by the District 

Verification Committee that this document is in accordance with the record, therefore, the 

learned Trial Court was having no jurisdiction to cancel that document only on the basis that 

there are some procedural deviations committed by the department while issuing the same. 

We note that said deviations noted by the learned Trial Court are actually not the deviations 

as the application for transfer was moved by Mst. Iqbal Begum, even if, she passed away 

during the pendency of the process of transfer of the property in her favour, the transfer in 

her favour cannot be declared to be null and void as after her death her legal heirs are 

entitled to inherit the same in accordance with law. It is admitted between the parties that 

Khasra No. 438 consists upon about 20 kanals of land. The argument of learned counsel for 

the respondents that the matter of transfer in favour of Mst. Iqbal Begum ended in the year 

1963, is not borne out from the record that even the arbitration proceedings which have been 

produced as Exh.P.1 and Exh.P.2 show that transfer in favour of Mst. Iqbal Begum was 

under process at that time even in the year 1971. Learned counsel for the respondents wants 

to take benefit of this fact interpreting in favour of the plaintiffs-respondents that 

subsequently this process of transfer and allotment was not completed whereas the argument 

of learned counsel for the appellants-defendants that even if the arguments of learned 

counsel for the plaintiffs-respondents are admitted even then the possession by Mst. Iqbal 

Begum since the year 1961 and subsequently by her legal heirs in the year 1971 and till 

today by the appellants-defendants cannot be denied as there is no evidence on the file 

produced by the plaintiffs-respondents that the property was relinquished by Mst. Iqbal 

Begum or she or her legal heirs subsequently parted with the possession.  

7. In this case we have noticed that more than 80% of the amount mentioned in 

Exh.D1 is shown to have been adjusted/paid, therefore, in the light of judgment passed by 

this Court reported as ―Mst. Aziz Bibi v. Karam Din and others‖ (1995 MLD 1121) the 

learned Trial Court has no jurisdiction to declare cancellation of said document for non-

payment of the remaining price in the light of condition No. 8 of Exh.D.1 which is 

reproduced for ready reference:---  

“In case of default in payment, the Board of Revenue, may effect the recovery as arrears of 

land revenue.”  
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Therefore, the findings recorded by the learned Trial Court on issue No. 6 are not 

sustainable under the law in the light of judgment of august Supreme Court of Pakistan 

reported as ―Faizuddin Ahmad v. Muhammad Yousaf and another‖ (1988 SCMR 1289).  

8.  During the arguments we have noticed that at many stages learned counsel 

for the respondents has advanced arguments which were self-contradictory. At one stage his 

arguments were that the property mentioned in Exh.D.1/Exh.D.6 and Exh.D.5 which is in 

favour of the plaintiffs-respondents are separate properties and property in possession of 

appellants-defendants is the same which is of the plaintiffs-respondents, therefore, argues 

that possession has rightly been ordered to be given to plaintiffs. When confronted to the 

learned counsel that if it is so then why plaintiffs have prayed for cancellation of the 

document (Exh.P.6/Exh.D.1) in favour of Mst. Iqbal Begum, the predecessor of the parties 

to the suit, states that as it is a forged document, therefore, the prayer has been made. We are 

unable to understand that when as per the plaintiffs-respondents the property mentioned in 

Exh.D.1 is some other property then the property mentioned in Exh.P.5, transfer order in 

favour of predecessor of plaintiffs why the plaintiffs have prayed for cancellation of the said 

document. Further learned counsel for the respondents at one stage argued that even the 

document Exh.D.1 is a valid document then it will go in the interest of the appellants-

defendants as they are also the legal heirs of Mst. Iqbal Begum and they will get share of 

inheritance. This argument is also against the stance taken by the plaintiffs in their suit. 

When the department issuing the transfer order Exh.D.1 in favour of Mst. Iqbal Begum has 

admitted this document to be true and valid and District Verification Committee in its 

meeting held on 19.3.2011 has approved the same how the plaintiffs were entitled to pray 

for the cancellation of the said document and we hold that in these circumstances the learned 

Trial Court was having no jurisdiction to declare this document invalid or cancel the same.  

9.  We have noticed that Exh.P.5 as claimed by the plaintiffs in favour of their 

predecessor is visibly issued on 28.6.1976 by the same Deputy Settlement Commissioner 

who has issued Exh.D.1 on 29.12.1973 in favour of Mst. Iqbal Begum whereas after the 

repeal of laws through the repealed Act, 1975 the powers were with the Board of Revenue to 

deal with the matters in accordance with Section 4 of the said Act, therefore, this fact goes 

against the case of the plaintiffs. Even we have noticed that Exh.P.8 and Exh.P.9 allegedly 

issued on 9.10.1978 in favour of predecessor of the plaintiffs and Nawab Din are of the 

same officer as signatures are of the same person which are allegedly issued on 9.10.1978 

whereas Exh.P.12 is undated which is with the signatures of the same Deputy Settlement 

Commissioner as claimed by the plaintiffs that this memorandum was issued to Mst. Iqbal 

Begum to deposit the price and if price will not be deposited the reservation of land will be 

withdrawn. Prima-facie this document does not seem to be correct document, therefore, not 

helpful for the plaintiffs/respondents.  

10.  So far as findings on Issues Nos. 1, 2 and 3 are concerned, admittedly Khasra 

No. 438 consists upon 20 kanals as has been admitted by Roshan Khan PW-1, who is one of 
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the plaintiffs, in his cross-examination, therefore, even if the plaintiffs have a valid 

document in their favour even then they can move for partition of the property and suit for 

possession was not competent when they have no right to pray for cancellation of document 

Exh.P.6/Exh.D.1. Plaintiffs pleaded in Para Nos. 5 and 6 that their predecessor permitted his 

younger brother Abdul Rasheed alias Chan Mahi, predecessor-in-interest of the present 

defendants to reside in the suit house. We have noticed that there is no date of said 

permission and possession of defendants given in the suit whereas case of the appellants that 

Mst. Iqbal Begum was in continuous possession since before the year 1961 and after her 

death they are in possession.  

11.  By the scrutiny of evidence produced by the plaintiffs/respondents it is clear 

that they miserably failed to prove issues Nos. 1 to 3.  

12.  In these circumstances the evidence of the plaintiffs-respondents was not 

upto the mark to decide Issues No. 1, 2, 3 & 6 in favour of plaintiffs-respondents. In this 

view of the matter, this appeal is allowed, findings recorded by the learned Trial Court on 

Issues No. 1, 2 & 3 as well as Issue No. 6 are reversed and the judgment & decree passed by 

the learned Trial Court is set aside. Resultantly, suit filed by respondents/plaintiffs stands 

dismissed.  

R.F.A. allowed/Suit dismissed. 
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2017 C L C Note 27 

[Lahore (Multan Bench)] 

Before Amin-ud-Din Khan, J 

Mst. BAKHTAN MAI and 14 others---Petitioners 

Versus 

Mst. ANWAR MAI and 49 others---Respondents 

 

Writ Petition No.5984 of 2004, heard on 2nd April, 2015. 

Civil Procedure Code (V of 1908)--- 
----O. VI, R. 17---Specific Relief Act (I of 1877), S.42---Constitution of Pakistan, Art. 

199--- Constitutional Petition---Amendment in pleadings---Scope---Suit for declaration 

of title of property---Plaintiff sought amendment in plaint by filing an application under 

O. VI, R. 17, C.P.C. regarding the names of his predecessor---Trial Court accepted said 

application but Revisional Court reversed the same---Contention of plaintiff was that 

only correction of name had been sought and nature of suit would remain the same---

Held, that amendment in pleadings could be sought at any stage of proceedings and there 

was no bar under O. VI, R. 17, C.P.C. to allow amendment---Only test was that by 

allowing the proposed amendment, nature of suit would not be changed---Revisional 

Court had no jurisdiction to substitute findings of Trial Court---Findings of Revisional 

Court being not sustainable under the law were set aside---Constitutional petition was 

allowed accordingly. [Para. 5 of the judgment] 

Ch. Muhammad Sharif v. Afsar Textile Mills Limited and another 1985 SCMR 1865; 

Muhammad Sulaiman and another v. Javed Iqbal and others PLD 1982 SC(AJ&K) 64; 

Karim Dad v. Arif Ali and another PLD 1978 Lah. 679; Bibi and another v. Noor 

Muhammad (deceased) through Legal Heirs and another PLD 1991 SC 1007; Mst. Fazal 

Jan v. Roshan Din and 2 others PLD 1992 SC 811; Khurshid Ali and 6 others v. Shah 

Nazar PLD 1992 SC 822; Barkhurdar v. Muhammad Razzaq PLD 1989 SC 749; Mst. 

Sardar Begum v. Malik Khalid Mahmood and others 1986 CLC 2342 and Qamar-ud-Din 

v. Muhammad Din and others PLD 2001 SC 518 rel. 

Mian Habib-ur-Rehman Ansari for Petitioners. 

Malik Tahir Ijaz for Respondents Nos.21 and 22. 

Malik Muhammad Ahsan Karol for Respondents Nos.28 to 33. 

Wazir Ahmad Khan Balouch for Respondent Nos.38 to 49. 

Date of hearing: 2nd April, 2015. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this writ petition petitioners who are plaintiffs of 

a suit for declaration have challenged the order passed by the learned revisional court 

dated 13.9.2004 whereby the revision petition was accepted and the order dated 

26.2.2003 of acceptance of application for amendment of the plaint filed by the 

plaintiffs/appellants was set aside. 

2. Learned counsel for the petitioners argues that in a declaratory suit where a 

declaration of title to the property was sought on the basis of inheritance and through the 

application filed under Order VI, Rule 17 of the C.P.C. the amendment sought in the 

plaint was of a formal nature where some correction of names of predecessor of the 

plaintiffs mentioned in pedigree table in the plaint was sought, therefore, no question of 
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change of nature of suit. While relying upon 1985 SCMR 1865 "Ch. Muhammad Sharif 

v. Afsar Textile Mills Limited and another", PLD 1982 SC (AJ&K) 64 "Muhammad 

Sulaiman and another v. Javed lqbal and others", PLD 1978 Lahore 679 "Karim Dad v. 

Arif Ali and another", PLD 1991 Supreme Court 1007 "Bibi and another v. Noor 

Muhammad(deceased) through Legal Heirs and another", PLD 1992 Supreme Court 811 

"Mst. Fazal Jan v. Roshan Din and 2 others", PLD 1992 Supreme Court 822 "Khurshid 

Ali and 6 others v. Shah Nazar", PLD 1989 Supreme Court 749 "Barkhurdar v. 

Muhammad Razzaq", 1986 CLC 2342 "Mst. Sardar Begum v. Malik Khalid Mahmood 

and others" and PLD 2001 SC 518 "Qamar-ud-Din v. Muhammad Din and others" states 

that the learned trial court has exercised jurisdiction vested in it by law but the learned 

revisional court while reversing the order of the learned trial court has travelled beyond 

the jurisdiction and exercised the jurisdiction not vested in it by law. 

3. One of the learned counsel namely Malik Muhammad Ahsan Karol, Advocate 

representing respondents Nos.28 to 33 states that he has no objection if the writ petition 

is accepted whereas learned counsel representing respondents Nos.21 and 22 and learned 

counsel representing respondents Nos.38 to 49 have contested this writ petition and 

stated that by allowing the amendment, nature of the suit will change, therefore, order of 

revisional court is in accordance with law. 

4. I have heard learned counsel for the parties and gone through the case law referred 

by them. 

5. I am unable to understand the argument of learned counsel for the respondents that 

how by allowing the proposed amendment the nature of the suit will change. I have 

noticed that only correction of name has been sought in Para 1 of the plaint where 

pedigree-table has been mentioned. When there is no bar in accordance with Order VI, 

Rule 17 of the C.P.C. in allowing the proposed amendment and learned trial court has 

exercised jurisdiction vested in it by law, the learned revisional court was having no 

jurisdiction to substitute the findings of the learned trial court while exercising revisional 

jurisdiction, therefore, findings of learned revisional court are not sustainable under the 

law. Furthermore, the findings of the learned revisional court are against the settled 

principles laid down by the august Supreme Court of Pakistan, which has been referred 

by learned counsel for the petitioners referred supra. An amendment in the pleadings can 

be granted at any stage of the proceedings, even if at the stage of August Supreme Court. 

The only test is that by proposed amendment the nature of suit should not change. In 

case in hand by allowing proposed amendment the nature of suit will not change. 

6. In this view of the matter, while allowing this petition, the order passed by the 

learned revisional court is declared to have been passed without jurisdiction and same 

stands set aside. 

RR/B-18/L         Petition allowed. 
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2017 C L C Note 52 

[Lahore (Multan Bench)] 

Before Amin-ud-Din Khan, J 

Mst. FAZLAN MAI through L.Rs---Petitioners 

Versus 

MANZOOR KHAN through LRs. and 2 others---Respondents 
 

C.R. No.1248-D of 2001, decided on 21st April, 2015. 

Specific Relief Act (I of 1877)--- 
----S. 42--- Civil Procedure Code (V of 1908), O. XLI, R. 33--- Suit for declaration--- 

Limitation--- Appeal--- Cross objection---Scope---Person who had come to the court for 

redressal of his/her grievance should show that he/she had knocked the door of the court 

within prescribed period of limitation---If such fact was ignored by the trial court, appellate 

court was not debarred from taking into consideration and decision of such issue in 

accordance with law when same was pressed by the other side---When suit was dismissed 

and no part of the decree was passed in favour of plaintiff, there was no need to the other 

side to file cross objection---If part of a decree was against a party then without filing cross 

objection the finding of Trial Court could not be reversed by the Appellate Court---When no 

part of a decree was against the defendant, Appellate Court could consider such findings 

without challenge from the party against whom those were recorded without filing of cross 

objection---Revision being not maintainable was dismissed in circumstances. [Para. 6 of the 

judgment] 

            Arrab Hassan Asif for Petitioners. 

 

2017 M L D 94 

[Lahore (Multan Bench)] 

Before Amin-ud-Din Khan, J 

MUHAMMAD SADIQ and 3 others---Petitioners 

Versus 

Mst. SEEMI BIBI through Legal Heirs and others---Respondents 
 

C.R. No.1252-D of 2001, heard on 6th May, 2015. 

Punjab Muslim Personal Law (Shariat Application) Act (V of 1962)--- 
----S. 2-A---Inheritance---Limitation---Limited owner, proof of---Suit filed by plaintiff was 

decreed in his favour concurrently by Trial Court and Lower Appellate Court---Validity---

Basis of claim of plaintiff was on the ground that owner of land was written as widow, 

therefore, property she received in claim was on the basis of ownership of the deceased who 

was maternal uncle of plaintiff---Plaintiff was required to prove that property allotted to 

widow was allotted as limited owner and in their family there was custom prevailing and not 

the Shariat in the matters of inheritance---Even if application of Punjab Muslim Personal 

Law (Shariat Application) Act, 1962 was taken into consideration, a specific time was 

provided and further, when case of plaintiff was that from year 1966 to 1980, property was 

transferred in favour of defendants through different mutations and an area of 111 kanal 4 

marlas was transferred, the suit was not within limitation when it was filed on 21-07-1988---

Concurrent findings recorded by both the courts below were not sustainable under the law, 

as the suit was not competent and the same had been filed after the prescribed period of 
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limitation---When other legal heirs challenged the rights of the widow and failed, they used 

present plaintiff to once again attack the rights of widow in the property which was sold by 

her in favour of defendants---High Court, in exercise of revisional jurisdiction set aside 

judgments and decrees passed by both two courts below and suit filed by plaintiff was 

dismissed---Revision was allowed in circumstances. 

 Abadan and others v. Mst. Jannat and another 1987 CLC 1048; Muhammad Hassan v. Syed 

Mumtaz Hussain PLD 1965 (W.P.) Lah. 35; Mst. Zainab v. Mst. Raji and others PLD 1960 

SC 229 and Major Amir Muhammad Khan v. Dr. Faqir Muhammad and others 1983 CLC 

1173 ref. 

Mian Habib-ur-Rahman Ansari and Dilshad Ali Khan Nadim for Petitioners. 

Syed Muhammad Ali Gillani, Mughees Aslam Malik and Mumtaz Hussain Awan, L.Rs. of 

Respondent No. 2 and for respondent No. 13-A-(i),(ii) & (iii). 

Hafiz Muhammad Asghar Bhatti, Respondent Nos. 12 to 18. 

Respondent Nos. 19 to 23 already ex-parte. 

Date of hearing: 6th May, 2015. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this single judgment I intend to decide instant civil 

revision as well as Civil Revision No.1253-D of 2001 as both these matters are inter 

connected. 

2.         Through this civil revision petitioners have challenged the judgment and decree 

dated 18.10.2001 passed by the learned Additional District Judge, Lodhran whereby appeal 

filed by the petitioners was dismissed and the judgment and decree dated 30.9.2000 passed 

by the learned Senior Civil Judge, Lodhran whereby suit filed by respondent No. 1/plaintiff 

was decreed. 

3.         Brief facts of the case are that on 21.7.1988 plaintiff/respondent No. 1 filed a suit for 

declaration that she is owner of the suit land described in the head-note of the plaint, to the 

extent of her share as legal heir of Muhammad Ramzan deceased and challenged the order 

passed by AC-II dated 7.9.1964 and order dated 28.1.1965 passed by the Collector, Multan 

and order dated 17.6.1965 passed by the Additional Commissioner (Revenue), Multan and 

challenged mutation No. 114 sanctioned on 12.1.1966 and mutation No. 452 dated 

15.12.1980 and mutation No. 453 dated 15.12.1980. 

4.         Facts as pleaded by the plaintiff/respondent No. 1 are that plaintiff is daughter of 

Mst. Rehmon who was sister of Ramzan deceased. Case of the petitioners that after the 

death of Ramzan, his widow Mst. Rahiman inherited the property as limited owner in India. 

She came over to Pakistan, submitted claim and got the allotment of land in dispute. Case of 

the plaintiff that after enforcement of West Pakistan Muslim Personal Law (Shariat) 

Application Act (V of 1962) the limited estate of all the widows were terminated by 

statutory provision of law and the property was to be distributed to the legal heirs of the last 

male owner i.e. Ramzan and widow was to inherit only 1/4th share as being issueless and 

other property was to be devolved upon legal heirs of Ramzan. It is the case of the 

plaintiff/respondent No. 1 that she was not shown by the revenue officials in the mutation of 

inheritance while carving out pedigree-table as legal heir of Ramzan, therefore, she was 

deprived. It is the case of the plaintiff that her mother died in Pakistan in 1951. The case of 

the plaintiff that other two brothers of Ramzan deceased namely Muhammad Bakhsh and 

Rahim Bakhsh also died in India, therefore, their legal heirs are not entitled to inherit 
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Ramzan after reversal of the property from Mst. Rahiman, the widow, for distribution to 

legal heirs of Ramzan. It is pleaded that Mst. Rahiman transferred the property in favour of 

defendant Nos. 8 and 9 through sale mutation No. 114 attested on 12.1.1966 for a land 

measuring 11 Kanals 8 marlas and mutation No. 452 sanctioned on 15.12.1980 of sale in 

favour of defendants Nos. 6 and 7 for an area of 2 Kanals and Mutation No. 456 attested on 

15.12.1980 of gift in favour of defendant Nos. 1 to 5 for an area of 111 kanals 4 marlas. It is 

the case of the plaintiff that with the connivance of the field staff all these mutations have 

been sanctioned. 

5.         The facts of the suit which is subject matter of Civil Revision No. 1253-D of 2001 

are that Wahid Bakhsh etc. filed a suit for declaration claiming to be the nephew of Ramzan 

to inherit the property of Ramzan on the same grounds that Mst. Rahiman was his widow 

and was limited owner, therefore, they have claimed that property of Ramzan be distributed 

to his legal heirs. In their suit in the pedigree-table they have shown Mst. Seemi as daughter 

of Ramzan also. Both the suits were consolidated vide order dated 1.3.1990 and proceedings 

were ordered to be conducted in suit titled "Wahid Bakhsh v. Muhammad Sadiq etc". 

Separate written statements were filed by defendant Nos. 1 to 5 and defendant Nos. 6 to 9 

and the suit was contested. Defendant No. 11 filed a consenting written statement. Issues 

were framed. Parties were invited to produce their evidence. Both the parties produced their 

oral as well as documentary evidence. Vide judgment and decree dated 30.9.2000 learned 

trial court decreed the suit. Appeal was preferred, which was dismissed vide judgment and 

decree dated 18.10.2001. Hence, this civil revision. 

6.         Learned counsel for the petitioners, who were defendant Nos. 1 to 4, argues that 

there is no evidence that the property in dispute was allotted to Mst. Rahiman on the basis of 

property in her name in the India as limited owner. Learned counsel argues that there is 

absolutely no evidence that originally Ramzan was owner of the property in India and after 

his death the property devolved upon Mst. Rahiman as limited owner. States that Mst. 

Rahiman was owner in the India and against her claim the property in dispute was allotted to 

her and she was entitled to transfer the same and all the transfers are valid and correct and as 

it was a settlement matter, therefore, suit for declaration was absolutely not maintainable and 

suit is barred by limitation, defective, not proceedable and the judgments and decrees passed 

by both the courts below are against the evidence available on the record, therefore, without 

jurisdiction and liable to be set aside and further that there was an estoppel against the 

plaintiff/respondent No. 1 for filing this suit. The courts below have ignored all these legal 

as well as factual position and wrongly the suit has been decreed and appeal filed by the 

petitioners has been dismissed. 

7.         On the other hand, learned counsel for the plaintiff/respondent No. 1 argues that it is 

not a dispute of settlement, it is a dispute of inheritance. Further that when Mst. Rahiman 

was written as widow, therefore, it will be presumed that property of her late husband was 

devolved upon her as limited owner and in accordance with section 2-A of the West 

Pakistan Muslim Personal Law (Shariat) Application Act (V of 1962) the property is to be 

distributed among the legal heirs of Ramzan, the last male owner, after application of the 

said Act. States that in the matters of inheritance limitation cannot be a bar against the legal 

heirs to press their right of inheritance. States that the suit was rightly filed before the civil 

court as it is the prerogative of the civil court to decide a matter in issue after recording of 

complete evidence and proceeding before the revenue courts are summary in nature. Prays 
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for dismissal of the revision petition on the ground that there are concurrent findings of fact 

recorded by the two courts below. 

8.         I have heard learned counsel for the parties at length and gone through the record, 

evidence produced by both the parties oral as well as documentary, the findings recorded by 

both the courts below and the applicable law and the judgments of the august Supreme Court 

of Pakistan and the High Court relevant with this issue. 

9.         The basis of claim of plaintiff/respondent No. 1 is on the ground that Mst. Rahiman 

was written as widow of Muhammad Ramzan, therefore, the property she received in the 

claim was on the basis of ownership of Muhammad Ramzan, who is maternal uncle of the 

plaintiff. Plaintiff was required to prove that property allotted to Mst. Rahiman was allotted 

as limited owner and in their family there was custom prevailing and not the "Shariat" in the 

matters of inheritance. Though there are concurrent findings of fact recorded by the two 

courts below but I am unable to understand that when both the above noted points have not 

been proved by the plaintiff/respondent, how the decree could have been granted in her 

favour and further the point of limitation has also been ignored by both the courts below. 

Even if application of the West Pakistan Muslim Personal Law (Shariat) Application Act (V 

of 1962) is taken into consideration, a specific time was provided and further when case of 

the plaintiff herself is that in the year 1966 through mutation No. 114 property was 

transferred in favour of defendants Nos. 8 and 9 and through another mutation No. 452 

sanctioned on 15.12.1980 some of the property was transferred in favour of defendant Nos. 

6 & 7 and in favour of defendant Nos. 1 to 5 through mutation No. 456 attested on 

15.12.1980 an area of 111 kanals 4 marlas was transferred, how the suit was within 

limitation when it was filed on 21.7.1988. When in Para 9 of the plaint it is stated that two 

months ago when she came to know about the mutations and when defendants refused to 

accede to the request of the plaintiff, therefore, this also does not show that when the 

property was sold by the lady, who was recorded owner of the property and it is not 

specifically denied the sale transaction by the lady how this suit was within limitation. 

Plaintiff has not produced any evidence to prove that originally the property was owned by 

Muhammad Ramzan and after his death in India the property was transferred in the name of 

his widow as limited owner. As the law does not prohibit a lady from acquisition of 

proprietary rights, in this regard judgment of this Court reported as 1987 CLC 1048 

"Abadan and others v. Mst. Jannat and another" can be safely relied upon. For ready 

reference, I quote paragraph No. 5 of the said judgment:-- 

"There is no doubt that the Courts in this country do not exercise jurisdiction over the lands 

situated in the territories now forming part of Bharat and the land allotted to Mst. Jannat was 

a grant made on the basis of entitlement verified in her name on the basis of revenue record 

received from India and there is no indication available that the relevant land may have been 

held by her there as a limited estate under custom. There has never been a law in existence 

in the subcontinent to debar Muslim widows from acquiring properties in their own names, 

from their own resources or otherwise and the mere fact that Mst. Jannat had been described 

as the widow of Ahmad, in the records received from India, would be too slender a basis to 

assume the existence in her of a mere life-estate. Since no such restriction was added to her 

entitlement, either at the time of its verification or at the time of making the grant in her 

favour by means of allotment dated 7.1.1953, therefore, an addition to or the curtailment of 

those rights is not within the jurisdiction of the civil Courts to make." 
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10.       When the property was evacuee, the decision of the matters under said laws was 

competent and civil court was having no jurisdiction. In this case guidance can be taken 

from the judgment of this Court reported as PLD 1965 (W.P) Lahore 35 "Muhammad 

Hassan v. Syed Mumtaz Hussain". Relevant part of the judgment is reproduced:-- 

"Such being the case, the question of inheritance to the rights of allotment held by the 

deceased was one within the exclusive jurisdiction of the Rehabilitation Authorities, and 

could not be agitated before the civil Courts in view of the provisions of section 18 of the 

Pakistan Rehabilitation Act, 1956, sub-section (1) whereof provides that "subject to the 

provisions of sections 13 and 42 of the Pakistan (Administration of Evacuee Property) Act, 

1956, no order passed by a Rehabilitation Authority under this Act shall be called in 

question in any civil Court, in any suit, appeal, execution application or other proceedings." 

Similarly, subsection (3) of the same section declares that "no civil Court shall be competent 

to adjudicate on the rights of or dispossess a person to whom any immovable property has 

been allotted or leased by a Rehabilitation Authority or by a Custodian or to issue an 

injunction or other order, in relation to any act done or intended to be done by a 

Rehabilitation Authority under the provisions of the Act." 

and with regard to exclusion of jurisdiction of civil Court light can be taken from PLD 1960 

Supreme Court (Pak.) 229 "Mst. Zainab v. Mst. Raji and others". Head-note of the judgment 

is reproduced for ready reference:-- 

"Pakistan Rehabilitation Act (XLII of 1956), Ss. 4(2), 17, 18 read with Rehabilitation 

Resettlement Scheme, Punjab---Declaratory suit to establish title to evacuee lands 

abandoned in India, by a refugee claiming to own such lands---Not competent." 

11.       With regard to competency of declaratory suit a judgment of this Court reported as 

1983 CLC 1173 "Major Amir Muhammad Khan v. Dr. Faqir Muhammad and others" can be 

safely relied and observation made therein is reproduced:-- 

"Needless to say that in a suit for declaration brought under section 42 of the Specific Relief 

Act all other reliefs which are open to a party must be sought otherwise the suit for 

declaration will be barred. If the respondent was desirous to bring a suit for declaration he 

should have asked for specific performance of the contract as consequential relief, or should 

have brought a suit for specific performance of the contract." 

12.       In this view of the matter, the findings recorded by both the courts below are not 

sustainable under the law. The suit was not competent, same has been filed after the 

prescribed period of limitation and it seems that when the other legal heirs challenged the 

rights of Mst. Rahiman and failed, they have used the present plaintiff-respondent to once 

again attack the rights of Mst. Rahiman in the property which was sold by her in favour of 

the defendants. Resultantly, this Civil Revision is allowed and judgments and decrees passed 

by both the courts below are set aside and suit filed by the respondent/plaintiff stands 

dismissed throughout with costs. 

MH/M-234/L                                                                                       Revision allowed.  
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2017 M L D 338 

[Lahore] 

Before Amin-ud-Din Khan, J 

KHALID MEHMOOD---Petitioner 

Versus 

Mst. NASEEM AKHTAR and 9 others---Respondents 
 

C.R. No.2202 of 2006, heard on 5th May, 2016. 

(a) Civil Procedure Code (V of 1908)--- 
----O. VI R. 4---Allegation of fraud---Pleadings---Requirements---Order VI, R. 4, C.P.C. 

required that full particulars of fraud were to be mentioned in pleadings---Plaintiff had to 

plead specifically the particulars of fraud, the circumstances in which plaintiff put thumb 

impression on the mutation and the purpose as to why he appeared before the Revenue 

Officer---In the present case, neither the fraud had been pleaded in the plaint nor satisfactory 

evidence had been produced in such regard---Non-impleading of the Revenue Officials was 

a fatal defect---Plaintiffs had failed to discharge initial onus to prove misrepresentation and 

fraud---Findings of the trial court dismissing the suit of the plaintiff were restored---

Revision was allowed accordingly. 

Mst. Sahib Noor v. Haji Ahmad 1988 SCMR 1703; Muhammad Younas v. Waris Baig and 

2 others 2012 CLC 1846; Rasheeda Begum v. Ghulam Ahmed and another 2007 CLC 172 

and Mst. Nusrat Zohra v. Mst. Azhra Bibi and others PLD 2006 SC 15 rel. 

 

(b) Qanun-e-Shahadat (10 of 1984)--- 
----Art. 133---Cross-examination---Statement not challenged---Effect---Portion of statement 

which remained unchallenged in cross-examination was ordinarily deemed to have been 

admitted by the other side. 

Anwar and others v. Sher Bahadur and others 1990 CLC 274 rel. 

 

(c) Qanun-e-Shahadat (10 of 1984)--- 
----Arts. 91 & 92---Specific Relief Act (I of 1877), S. 42---Suit for declaration---

Presumption as to document kept in official record---Presumption of truth was attached to 

the official record in absence of anything to the contrary---In the present case the original 

mutation deed in favour of defendant was not rebutted by any cogent and confidence 

inspiring evidence---Findings of the trial court dismissing the suit of the plaintiff were 

restored---Revision was allowed accordingly. 

Mst. Nur Begum and another v. Settlement and Rehabilitation Commissioner Multan and 2 

others 2003 SCMR 501 and Hazoor Bakhsh and others v. Abdul Rashid and others 1987 

SCMR 1845 rel. 

 

(d) Specific Relief Act (I of 1877)--- 
----S. 42---Suit for declaration---Legal heirs---Claim of inheritance---Claim of plaintiffs was 

that they were legal heirs of deceased, they had been deprived of the inheritance of 

deceased---Plaintiffs produced two witnesses to prove themselves as legal heirs of deceased 

but oral version had not been proved by any confidence inspiring evidence---Mother of 

plaintiffs was also not produced as witness---Defendant produced Record Keeper who 

brought original register of pert-sarkar of impugned mutation---Tehsildar who attested the 
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mutation was also produced and was not cross examined with regard to affixing of thumb 

impression, identification and receipt of consideration---Possession of defendant was also 

admitted---Allegation of fraud was not pleaded in plaint nor satisfactory evidence was 

produced in such regard---Findings of the trial court dismissing the suit of the plaintiff were 

restored---Revision was allowed accordingly. 

  Mushtaq Mehdi Akhtar for Petitioner. 

  Irshad Ahmad Cheema for Respondents. 

  Date of hearing: 5th May, 2016. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioner/defendant No.4 has 

challenged the judgment and decree dated 02.10.2006 passed by the learned Additional 

District Judge, Wazirabad, whereby the appeal filed by the respondents/plaintiffs was 

accepted, by way of which, the judgment and decree dated 01.07.1999 passed by the learned 

Civil Judge 1st Class, Wazirabad District Gujranwala dismissing the suit for declaration 

filed by the respondents/plaintiffs were set aside and suit was decreed. 

2.         The brief facts of this case are that the respondents-plaintiffs on 30.05.1993 filed a 

suit for declaration wherein they challenged the mutation of inheritance of Muhammad Din 

bearing No.1360 attested on 03.07.1991 in favour of defendants Nos.1 to 3 and also 

challenged mutation of sale No.1363 attested on 31.07.1991 by defendants Nos. 1 to 3 in 

favour of defendant No.4. Defendants Nos.1 to 3 filed conceding written statement, whereas 

defendant No.4 also filed written statement and contested the suit vehemently. Learned trial 

court framed the issues and invited the parties to produce their respective evidence. The 

plaintiffs and defendant No.4 produced oral as well as documentary evidence in support of 

their versions but defendants Nos.1 to 3 have not produced their evidence. After the 

completion of trial vide judgment and decree dated 01.07.1999 suit was dismissed by the 

learned trial court. An appeal was preferred before the learned first appellate court, which 

was accepted and suit was decreed. Hence, this civil revision by the petitioner/defendant 

No.4. 

3.         I have heard the learned counsel for the parties at full length and gone through the 

record, the evidence oral as well as documentary and also the findings recorded by both the 

courts below. 

4.         The claim of plaintiffs is that they are legal heirs of deceased Muhammad Din and 

they have been deprived of from the inheritance of deceased. They have also challenged the 

sale mutation No.1363 attested on 31.07.1991 by defendants Nos.1 to 3 in favour of 

defendant No.4/petitioner. Defendants Nos.1 to 3 have conceded the claim of plaintiffs and 

their case is that they have not alienated the suit property in favour of defendant 

No.4/petitioner. To prove the fact that the plaintiffs are legal heirs of deceased Muhammad 

Din, plaintiff No.1 Naseem Akhter appeared as PW-2 and plaintiff No.2 Khalida Parveen 

appeared as PW-1. This oral version has not been proved by producing any cogent 

confidence inspiring evidence. Therefore, the oral assertion cannot be believed in the above 

circumstances, as the plaintiffs could not prove that the mutation of inheritance was wrongly 

attested, just to challenge the transfer in favour of vendee-petitioner this stance has been 

taken, whereas it has been claimed that Mukhtar Begum is the mother of plaintiffs but she 

has not been produced. Furthermore, defendants Nos.1 to 3 have alleged in the written 

statement that they did not transfer the suit property in favour of defendant No.4/petitioner, 
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whereas the petitioner/defendant No.4 produced DW-1 the Record Keeper, who brought the 

original register of Pert-Sarkar of impugned mutation. Tehsildar Muhammad Mohsin, who 

attested the mutation, was produced as DW-2. The statement of DW-2 Tehsildar is specific 

with regard to affixing thumb impression by the vendors upon the mutation and 

identification by Ch. Irshad Ali Advocate and Muhammad Afzal Pattidar. This witness has 

not been specifically cross-examined with these points. Needless to state that a portion of 

statement which remains unchallenged in the cross-examination is ordinarily deems to have 

been admitted by the other side. Reliance can be placed upon "1990 CLC 274 (Anwar and 

others v. Sher Bahadur and others)". The statement of DW-2 that the vendors admitted the 

receipt of consideration amount, this portion has also not been cross-examined. Further that 

what has not been pleaded, cannot be proved in evidence. Reliance can be placed upon 

"1998 SCMR 593 (Amir Shah v. Ziarat Gul)". DW-3 is Muhammad Ramzan who is special 

attorney of defendant and DW-4 is Muhammad Azam, who identified the vendors before the 

Tehsildar. The possession of petitioner/defendant No.4 has been admitted over the suit 

property. However, defendants Nos.1 to 3 did not bother to produce any evidence in support 

of their version. 

5.         In a suit for declaration when fraud has been alleged, it was the duty of plaintiff to 

plead specifically the particulars of fraud, the circumstances in which he/she put his/her 

thumb impression on the mutation and the purpose as to why he/she appeared before the 

revenue officer. Neither the same has been pleaded in the plaint nor the satisfactory evidence 

has been produced upon this aspect of the case. In accordance with Order VI Rule 4 of the 

C.P.C. full particulars of fraud are necessary to be mentioned in the pleadings. Reliance can 

be placed upon "1988 SCMR 1703 (Mst. Sahib Noor v. Haji Ahmad), 2012 CLC 1846 

(Muhammad Younas v. Waris Baig and 2 others) 2007 CLC 172 (Rasheeda Begum v. 

Ghulam Ahmed and another) and PLD 2006 Supreme Court 15 (Mst. Nusrat Zohra v. Mst 

Azhra Bibi and others)". 

6.         I am of the view that when fraud with regard to attestation of mutation has been 

alleged upon the defendant with the connivance of revenue officials, impleading the revenue 

officials as party as defendants in the suit is necessary because fraud has been alleged 

against the revenue officials, till the time they are not party to the suit, how they can defend 

the same and further when allegation of fraud is upon the transferee of land and the revenue 

officials, they must be impleaded as defendants so that the parties against whom allegation 

has been levelled may defend the suit. Non-impleading the revenue officials as defendants is 

a fatal defect. 

7.         Further that in accordance with Articles 91 and 92 of the Qanun-e-Shahadat Order, 

1984 there is presumption as to document produced in evidence by the person keeping 

official record i.e. the original register of mutation in which the impugned mutation is 

available, therefore, in the light of "2003 SCMR 501 (Mst. Nur Begum and another v. 

Settlement and Rehabilitation Commissioner Multan and 2 others)" the presumption of truth 

attaches to the official record in the absence of any thing to the contrary. As I have earlier 

mentioned that the pleading and statement of plaintiff was not up to the mark to shift onus 

upon the beneficiary. Against the attested mutation in favour of vendee-defendant only oral 

statement of plaintiff is available. In the light of "1987 SCMR 1845 (Hazoor Bakhsh and 

others v. Abdul Rashid and others)" the documentary as well as oral evidence produced by 

the vendee-defendant cannot be brush aside. In the light of judgment of august Supreme 

Court of Pakistan reported as "2009 SCMR 598 (Taj Muhammad Khan through L.Rs. and 
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another v. Mst. Munawar Jan and 2 others)" it can be clearly stated that the plaintiffs had 

failed to discharge initial onus to prove misrepresentation and fraud, therefore, no question 

of shifting of onus upon the other side. 

8.         Admittedly the plaintiffs are neither the recorded owner nor in possession of suit 

land. Without prayer of possession their suit was defective in view of section 42 of the 

Specific Relief Act, 1877 and further they could not plead or state that how the possession 

was transferred to the vendee-defendant as the possession of vendee has been admitted. The 

learned first appellate court has ignored all these important facts and has reversed the well-

reasoned findings recorded by the learned trial court, therefore, the findings recorded by the 

learned first appellate court are absolutely not only against the evidence available on the file 

but also against the law as well as the provision of law annunciated by this court as well as 

the august Supreme Court. 

9.         In the light of what has been discussed above, this civil revision is allowed and the 

impugned judgment and decree dated 02.10.2006 passed by the learned Additional District 

Judge, Wazirabad are set aide and that of the learned trial court are restored. 

WA/K-26/L                                                                                         Revision allowed. 

 

2017 Y L R 942 

[Lahore (Multan Bench)] 

Before Amin-ud-Din Khan, J 

Haji KHAN MUHAMMAD (deceased) through L.Rs. and others---Appellants 

Versus 

MUHAMMAD USMAN and 2 others---Respondents 
 

R.S.A. No.51 of 2004, heard on 9th September, 2015. 

(a) Specific Relief Act (I of 1877)--- 
----Ss. 12, 42 & 39---Suit for specific performance and cancellation of agreement to sell---

Registered document---Proof of---Plaintiffs filed suit for specific performance of agreement 

to sell whereas defendants instituted suit for declaration and cancellation of said agreement 

to sell---Defendants failed to produce their evidence in the suit for declaration and 

cancellation of agreement to sell and their right to produce evidence was closed and suit was 

decreed by the Trial Court but same was dismissed by the Appellate Court---Suit filed by the 

defendants for declaration and cancellation of agreement to sell was dismissed concurrently-

--Validity---Registered document carried presumption of correctness unless the same was 

disputed---Defendants filed suit for cancellation of documents on the ground that agreement 

to sell was forged and fictitious one which had been dismissed---Stance of defendants that 

agreement to sell was forged and fictitious had vanished and presumption of existence 

attached to the agreement to sell would be in favour of said document---Initial onus was on 

the defendants who challenged the execution and registration of agreement to sell and 

thereafter it shifted upon the beneficiaries of said document---When defendants had not 

produced any evidence then execution of registered agreement to sell could not be thrown 

out of consideration on the ground that second witness of the same had not been produced---

Signatures of the vendors upon the documents seemed to be similar---Findings recorded by 

the Appellate Court were not sustainable under the law---Impugned judgment and decree 

passed by the Appellate Court were set aside and that of Trial Court were restored---Second 

appeal was allowed in circumstances. 
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 (Kalakantharam) Rukmani Ammal v. Ka Ki Ankama Naidu and others AIR 1926 Madras 

744 rel. 

(b) Qanun-e-Shahadat (10 of 1984)--- 
----Arts. 90 & 84---Registration Act (XVI of 1908), Ss. 35, 47 & 60---Registered document-

--Scope---Registered document had presumption of correctness unless it was disputed. 

(c) Specific Relief Act (I of 1877)--- 
----S. 12---Agreement to sell---Scope---Agreement to sell was not a document whereby the 

plaintiff of a suit was the beneficiary because it was reciprocal and both the parties were 

required to fulfill their part of contract agreed by them. 

(d) Evidence--- 
----When a portion of statement remained unchallenged or the other side failed to rebut that 

fact then that evidence or statement would be presumed to be admitted one. 

Munir Alam and 2 others v. Mehboob Alam 2015 YLR 500 and Muhammad Ashiq Khan v. 

Muhammad Sharif and 5 others 2014 YLR 767 rel. 

Syed Athar Hassan Shah Bukhari for Appellants. 

Sajjad Hussain Tangra for Respondents. 

Date of hearing: 9th September, 2015. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal appellants, who are plaintiffs of a suit for 

specific performance, have challenged the judgment and decree dated 12.6.2004 passed by 

learned Additional District Judge, Kehror Pacca District Lodhran, whereby appeal filed by 

the respondents-defendants was accepted and the judgment and decree dated 20.2.2001 

passed by learned Civil Judge 1st Class, Kehror Pacca decreeing the suit was set aside. 

2.         Brief facts of the case are that on 7.2.1996 plaintiffs-appellants filed a suit for 

specific performance on the basis of registered agreement to sell document No. 119 

registered on 19.1.1995 for a land measuring 40 kanals 18 marlas in accordance with 

Register Haqdaran Zameen for the year 1992-1993, fully described in the head-note of the 

plaint. Written statement was filed, suit was contested, agreement was denied and it was 

stated that same is forged and fictitious one and it was also pleaded that when defendants 

came to know about the forged and fictitious registered agreement to sell on their behalf in 

favour of plaintiffs-appellants they filed a suit for cancellation of the said document. 

Subsequently both the suits were consolidated in a suit for specific performance filed by the 

appellants-plaintiffs, as the same was prior in time. Record shows that defendants-

respondents filed a suit for declaration and cancellation of document on 12.2.1996. The 

learned trial court framed the consolidated issues, invited the parties to produce their 

respective evidence. Plaintiffs-appellants produced their oral as well as documentary 

evidence. Despite availing sufficient opportunities defendants-respondents failed to produce 

evidence, therefore, their right to produce evidence was closed. Learned trial court decreed 

the suit for specific performance whereas after closing the right to produce evidence of 

defendants, who were also plaintiffs in a suit for declaration and cancellation of documents, 

their suit was dismissed on 20.2.2001. Two appeals were filed by the respondents of the 

instant appeal; one against grant of decree for specific performance and the second against 

the consolidated judgment whereby their suit was dismissed. Learned first appellate court 

accepted the appeal against the judgment and decree whereby suit for specific performance 

was decreed and dismissed the appeal against the consolidated judgment and decree 
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whereby suit for declaration and cancellation of document was dismissed on the ground that 

appeal is barred by time. Respondents have not challenged before this Court the judgment 

and decree whereby their appeal was dismissed. The instant appeal has been filed by the 

plaintiffs of a suit for specific performance. 

3.         Learned counsel for the appellants argues that when agreement to sell is registered 

one and five witnesses have been produced by the plaintiffs and further the circumstances of 

this case are very peculiar when respondents have also filed a suit for declaration and 

cancellation of documents and their suit was dismissed and appeal was also dismissed and 

they have not challenged the same before any higher forum, therefore, prays for acceptance 

of the appeal and restoration of the judgment and decree passed by the learned trial court 

whereby their suit for specific performance was decreed. 

4.         Learned counsel for the respondents argues that findings recorded by the learned first 

appellate court are very exhaustive and well-reasoned. Further argues that though their suit 

for declaration and cancellation of document has been dismissed and dismissal decree is 

intact, states that it makes no difference. Prays for dismissal of the appeal. 

5.         I have heard learned counsel for the parties at length, gone through the record 

appended with this appeal and findings recorded by both the courts below. 

6.         Agreement to sell is registered one. Plaintiffs have produced PW-1 Registry 

Moharrir, PW-2 Qamar Ahmad Petition Writer, PW-3 marginal witness and it is stated that 

the other marginal witness Abdul Hameed is near relative of Vendors-defendants, which fact 

has not been denied by the other side. Alamgir, Lumberdar has been produced as PW-4 and 

Khan Muhammad plaintiff appeared as PW-5. When it is stated that the other marginal 

witness of the document i.e. Abdul Hameed son of Fakhar-ud-Din is near relative of the 

vendors-defendants as stated by PW-3 who is son of the plaintiff and defendants have 

stopped him from appearance as a witness, this fact has not been denied by the other side, 

therefore, same is presumed to be admitted. It is admitted that under the law when a portion 

of the statement which remains unchallenged or the other side fails to rebut that fact that 

evidence or statement is presumed to be admitted one. The fact that Abdul Hameed signed 

this document, who is near relative of the vendors-defendants but if as per the vendors-

defendants this is a forged and fictitious document what was the fun to mention near relative 

of the vendors as a witness upon this document and getting his signatures as a witness upon 

this document, furthermore, respondents have not produced Abdul Hameed as defendants 

witness. Reference can be made to the judgments of this Court reported as 2015 YLR 500 

"Munir Alam and 2 others v. Mehboob Alam" and 2014 YLR 767 "Muhammad Ashiq Khan 

v. Muhammad Sharif and 5 others". 

7.         Another important fact is that a registered document carries presumptions attached to 

it under sections 35, 47 and 60 of the Registration Act, 1908 and under Article 90 of the 

Qanun-e-Shahadat Order, 1984 and the Court will presume correctness of the registered 

document in accordance with the presumption attached unless it is disputed. Though the 

vendors-defendants disputed the document Exh.P.1 (Registered agreement to sell) by filing a 

suit for cancellation of document, certainly a suit for cancellation of document is filed under 

section 39 of the Specific Relief Act, 1877 and if a document is void or voidable the 

cancellation can be ordered and in case of registered document, a copy of the decree is sent 

to the officer in whose office the instrument has been registered so that he may contain copy 

of the decree in his book. I am of the considered view that a suit for cancellation of 

documents is filed by a party when it is admitted that document has been got 
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prepared/executed by the party who is challenging the same and praying that document be 

declared voidable. The vendors-defendants filed a suit for cancellation of the documents 

which was dismissed and appeal thereof also stood dismissed by the learned first appellate 

court and they have not challenged concurrent dismissal judgments and decrees before this 

Court, therefore, their stance that document is forged and fictitious one vanishes and 

presumptions of existence attached to the document are available in favour of the document. 

Light can be taken from the judgment reported as AIR 1926 Madras 744 "(Kalakantharam) 

Rukmani Ammal v. Ka Ki Ankama Naidu and others". I quote relevant observation which 

reads as follows:-- 

"In cases where a document has been executed and registered and the question arises as to 

the date it bears there can be little doubt that the presumption is that the document was 

executed on the date it bears, and the onus is on the contesting party to show that it was not. 

In all such cases lapse of time does strengthen the onus cast. 

8.         It was a case of shifting of onus of proof when registered document was challenged 

by the vendors in their written statement submitted in a suit for specific performance filed by 

appellants and they opted to file a suit for declaration and cancellation of document. Both 

the suits were consolidated and proceedings were ordered in suit for specific performance 

filed by appellants. Appellants produced their evidence and right to produce evidence of 

respondents was closed after applying penal provisions of Order XVII, Rule 3 of the C.P.C. 

Suit of respondents for cancellation of document (agreement to sell) stood dismissed and 

appeal was also dismissed as barred by time and same has attained finality. Now comes the 

second limb of litigation i.e. suit for specific performance. As noted supra when plaintiffs of 

a suit for specific performance produced their voluminous evidence, in rebuttal nothing is 

available on the file as right to produce evidence of respondents was closed and they have 

not tried to get the same set aside from the superior forum. In my considered view when 

registered agreement to sell was having presumptions attached to it under the Registration 

Act, 1908 as well as Qanun-e-Shahadat Order, 1984 mentioned supra, it was a case where 

initial onus was upon the defendants-vendors who challenged the execution and registration 

of the document and thereafter it was a case of shifting of onus upon the beneficiaries of the 

document. When defendants have not produced an iota of evidence and furthermore they 

never appeared before any forum in person right from learned trial court up to this Court 

when they opted to appoint their attorney for pursuing the matter, in these circumstances, by 

no stretch of imagination the validity and execution of registered agreement to sell Exh.P.1 

can be thrown out of consideration on the ground that second witness of the agreement has 

not been produced by the plaintiffs-appellants though the plaintiffs-appellants have 

explained that the said witness is near relative of the vendors-defendants, which part has not 

been denied by defendants. I am of the view that an agreement to sell is not a document 

whereby the plaintiff of a suit is the beneficiary because it is reciprocal it may be that in an 

agreement to sell the vendor be a beneficiary of the document because both the parties are 

required to fulfill their part of contract agreed by them. 

9.         Further very important factor is that vendor never appeared before the learned trial 

court, learned first appellate court or this Court in person to defend the suit for specific 

performance and to pursue their own suit. Record shows that the alleged vendors appointed 

one Abdul Rehman son of Ghulam Rasool as their general attorney through an unregistered 

power of attorney dated 17.10.1996 same is on stamp paper and attested by the Notary 

Public, for pursuing their case before the learned trial court. Even during the first appeal 
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they did not bother to come to the court personally to file appeals. First appeal was filed 

before this Court as R.F.A.No.190 of 2001 subsequently when the jurisdictional value of 

learned District Judges was enhanced the appeal was transmitted to the court of learned 

District Judge, Lodhran and finally heard and decided by the learned Additional District 

Judge, Lodhran. Appeal was filed through another attorney namely Abdul Latif Ghauri son 

of Fakhar-ud-Din. This special power of attorney is dated 2.3.2001. The signatures of all the 

three vendors are available on both these power of attorneys which can be compared with 

the signatures of the vendors available on the registered agreement to sell. I am conscious of 

the fact that if court wants to compare signatures the powers are with the court under Article 

84 of the Qanun-e-Shahadat Order, 1984 but under the law interpreted by this Court and the 

august Supreme Court the comparison must be made in the Court in the presence of the 

parties. I am not relying upon this comparison but noting that by naked eye signatures of the 

vendors upon these three documents seems to be similar. 

10.       In this view of the matter, I am of the considered view that findings recorded by the 

learned first appellate court are not sustainable under the law and court travelled on the 

wrong side and unnecessary lengthy findings have been recorded. 

11.       The upshot of the above discussion is that this appeal is accepted, judgment and 

decree passed by the learned first appellate court is set aside and that of learned trial court is 

restored. 

ZC/K-36/L                                                                                          Appeal allowed. 

 

2017 Y L R 1046 

[Lahore (Rawalpindi Bench)] 

Before Amin-ud-Din Khan and Masud Abid Naqvi, JJ 

KHALIL---Appellant 

Versus 

SHARAFUDDIN MUSLEH SHAMI through Legal heirs and 3 others---Respondents 
 

R.F.A. No.158 of 2012, heard on 24th March, 2016. 

Specific Relief Act (I of 1877)--- 
----S. 12---Contract Act (IX of 1872), 

S.55---Suit for specific performance of contract---Time essence of contract---Scope---

Plaintiff filed suit for specific performance of contract on the basis of agreement to sell 

which was dismissed by Trial Court---Validity---Plaintiff had not paid a single penny at the 

time of agreement nor at the date fixed for performance of his part---No hurdle existed for 

performance of agreement on the last date for performance of agreement---Agreement to sell 

was defective being not signed by one of the alleged sellers and share of said seller was not 

specifically mentioned in the agreement---Time was essence of contract in circumstances---

Plaintiff had withdrawn the amount deposited by him in the Trial Court, without permission 

of the court---Conduct of plaintiff did not entitle him to discretionary relief of specific 

performance---Appeal was dismissed accordingly. 

 

Tanveer Iqbal for Appellant. 

Ch. Tajamul Murad for Respondents. 

Date of hearing: 24th March, 2016. 
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JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this Regular First Appeal, appellant has challenged 

the judgment and decree dated 11.5.2012 passed by learned Civil Judge, Rawalpindi, 

whereby suit for specific performance and permanent injunction filed by plaintiff/appellant 

was dismissed. 

2.         The brief facts of the case are that plaintiff/appellant on 29.3.2007 filed a suit for 

specific performance and permanent injunction on the basis of agreement to sell dated 

23.5.2005. Written statement was filed and suit was contested. Learned trial Court framed 

the necessary issues and invited the parties to produce their evidence. Both the parties 

produced their evidence both oral as well as documentary. Learned trial Court was pleased 

to dismiss the suit vide judgment and decree dated 11.5.2012, hence this appeal. 

3.         Learned counsel for appellant argues that time was not essence of the contract and 

there was previous litigation with regard to suit property, therefore, filing of the suit on 

29.3.2007 was not defective despite the fact that in the agreement date for its performance 

was fixed as 23.8.2005. Learned counsel for appellant has further referred to interim order 

passed by this Court on 7.10.2015, whereby it was noted on the objection of learned counsel 

for respondents that the money deposited by the plaintiff/appellant under the orders of this 

Court which were passed in FAO No.71 of 2008 when the application for temporary 

injunction filed by the plaintiff/appellant was dismissed by the learned trial Court and this 

Court ordered the plaintiff/appellant to deposit a sum of Rs.900,00000/-(rupees nine crores) 

in the trial Court. Same amount was withdrawn after dismissal of the instant suit, learned 

counsel states that it makes no difference. Learned counsel while relying upon "Muhammad 

Iqbal v. Mehboob Alam" (2015 SCMR 21) argues that withdrawal of the amount does not 

disentitle the plaintiff/appellant from granting of relief for specific performance. 

4.         On the other hand, learned counsel for respondents argues that the withdrawal of the 

amount shows the conduct of the appellant. Further states that though the agreement is 

admitted between defendants Nos.1, 2 and plaintiff but time was essence of the contract and 

it was clearly mentioned in the agreement about the previous litigation with regard to the 

suit property and further it was mentioned that if there will be any injunction order by the 

High Court, in the litigation relating to the suit filed by the third party and was dismissed 

prior to the agreement, which was filed for declaration. Further argues that not a single 

penny was received by the defendants/ owners while entering into agreement to sell. 

5.         We have heard the learned counsel for the parties at length, gone through the record 

as well as the findings recorded by the learned trial Court and the case-law referred by the 

learned counsel for parties. 

5A.      So far as question of withdrawal of the amounts deposited by the plaintiff/ appellant 

is concerned, admittedly at the time of entering into agreement to sell (Exh.P.1), not a single 

penny was paid to the owners. During the pendency of the suit when 'plaintiff/appellant 

pressed for grant of temporary injunction and the application was refused by the learned trial 

Court, plaintiff/appellant filed FAO No.71 of 2008 which was decided vide order dated 

02.4.2010. Para No.2 of the order is relevant which is reproduced as under:-- 

"Today when the case came up for arguments, the learned counsel for the petitioner 

expressed his readiness to deposit the sum of Rs.9,00,00,000/- (rupees nine crores) till 15th 

of April, 2010. Both the learned counsel agree that the amount should be deposited in the 

trial Court. The same should be invested in the National Saving Certificates. The money so 

deposited along with the interest would go to the party that ultimately succeeds in the cause. 
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With the concurrence of both the parties, this petition is disposed of with the observation 

that the petitioner should deposit the amount of Rs.9,00,00,000/- (rupees nine crores) in the 

trial Court till 15.4.2010. The learned trial Court shall invest the same amount in National 

Saving Certificates. In case the petitioner makes default in the payment of this amount, the 

injunction granted by this Court vide order dated 14.4.2009 and any injunction issued in 

favour of the petitioner at any level shall automatically stand vacated. With this observation, 

this petition stand disposed." 

6.         It is clearly visible from the order that the order was passed with the concurrence of 

the learned counsel for parties and the money was to be invested in the National Saving 

Certificates and the party entitled to receive the amount deposited was to be given the 

interest. After dismissal of the suit, plaintiff/ appellant withdrew the amount deposited by 

him, though in accordance with the judgment cited by the learned counsel for appellant, 

withdrawal of balance consideration amount makes no adverse effect upon the conduct of 

the plaintiff/ appellant. In the case in hand, the matter is slightly different, when the plaintiff/ 

appellant has deposited the amount with the concurrence of the learned counsel for parties 

and further that the amount was not balance consideration amount, it was even the first 

amount, i.e. part of consideration amount deposited in the trial Court. Therefore, the 

inference with regard to conduct of the appellant can be drawn keeping in view the act of 

withdrawal of the amount after dismissal of the suit without informing the Court. 

7.         We have gone through the agreement which has been produced as Exh. P.3. This 

agreement is between the plaintiff and defendants Nos.1 to 3. Admittedly, defendant No.3 is 

not the signatory to this agreement. The agreement is for the sale of immovable property, i.e. 

House No.96-D, Satellite Town, Rawalpindi. The agreement shows that the first party, i.e. 

defendants Nos.1 to 3 are stated to be the owners of this house. It is stated that one Mr. 

Habib-ul-Wahab-ul-Khairi, Advocate filed a suit regarding property, subject-matter of the 

agreement titled "Al-Jihad Trust v. Sharafuddin Musleh Shami etc." which was dismissed by 

learned Civil Judge, Rawalpindi vide judgment and decree dated 25.4.2005 and it was 

agreed between the parties that total consideration amount of the suit property as agreed 

between the parties would be Rs.14,50,00,000/- (rupees fourteen crores fifty lacs) and not a 

single penny was paid at the time of agreement to the first party who is owner. It was agreed 

that within three months, i.e. till 23.8.2005, the second party, the purchaser, will pay the 

total amount and get the suit property transferred through registered sale deed in his favour 

and will get the possession and the purchaser will be responsible for all the proceedings as 

well as departmental fees with regard to suit property and he himself will defend the same 

and will be responsible for all the benefits and losses. It was agreed that if any injunctive 

order is granted by the Court of Appeal/High Court with regard to transfer of the suit 

property, the second party/purchaser will pay Rs.20,00,000/- (rupees twenty lacs) per month 

for depreciation value with effect from 01.7.2005 till withdrawal of stay order. The 

condition (sic) of the agreement is important, which is reproduced as under:--- 

8.         Admittedly, defendant No.3 is not the signatory to the agreement and further that it is 

not mentioned in the agreement that the first party, i.e. 03 owners; each owner to what extent 

is having share in the suit property. When confronted to the learned counsel that how the 

agreement is enforceable through the Court when one of the parties to the agreement is not 

the signatory to the agreement and other co-owners, i.e. the first party/defendants have not 

been the attorney of the said party. Third owner who is not signatory to agreement has filed 

his written statement whereby denied the agreement with the plaintiff for sale of the suit 
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property, learned counsel lastly argued that to that extent the contract is not enforceable and 

he will press to the extent of 2/3rd for grant of decree afterwards the appellant will get the 

suit property partitioned. We have noticed supra that even none of the three owners is 

mentioned that to what extent each owner is share holders in the suit property, therefore, on 

the basis of presumption only that each owner can be considered 1/3rd share holder of the 

suit property, but not on the basis of any record. 

9.         Now comes the question that whether time was essence of the contract or not. We 

have the honour to go through the judgment of the Hon'ble Supreme Court of Pakistan 

reported as "Liaqat Ali Khan and others v. Falak Sher and others" (PLD 2014 SC 506). The 

relevant para is reproduced as under:-- 

"It is well accepted principle of interpretation of an instrument that for its proper 

comprehension and insight it is to be read as a whole and where its language is simple, 

clearly understandable and capable of no ambiguity, then the intention of the parties to such 

instrument is to be gathered from its contents alone without adverting to any other 

extraneous consideration and in normal course it should have precedence over any other 

option. In the present case, gist of the terms of sale agreed between the parties has already 

been discussed above, as spelt out from the contents of the agreement dated 2.4.1979, which 

reveals that two eventualities were provided in the agreement, which would absolve the 

appellants from their liability for the specific performance of the agreement. First condition 

of such nature was to become operative in case of non-payment of balance sale 

consideration amount to the appellants within the stipulated period fixed under the 

agreement i.e. 10.5.1979, and the other, where for any legal impediment specific 

performance of the agreement as per its terms was not possible between the parties. In this 

background, when we examine the oral as well as documentary evidence produced by the 

parties in the suit, we find that soon after the expiry of timeframe under the agreement for 

payment of balance sale consideration amount, which admittedly respondents Nos.1 to 4 

failed to honour, the appellants had issued the notices dated 13.5.1979 to them. The receipt 

of these notices is not denied by at least three respondents from respondents Nos.1 to 4, but 

still none of them bothered to give its reply. Thus, this document is very material to show 

conduct of both the parties after the execution of agreement dated 2.4.1979, till the 

institution of the suit for specific performance before the civil Court on 7.10.1980. It is quite 

surprising that although the agreement dated 2.4.1979 contained a very clear and 

unambiguous term for payment of balance sale consideration amount to the appellants by 

10.5.1979 and also entitled them for forfeiture of earnest money in case respondents Nos.1 

to 4 failed in making compliance of this condition, still respondents Nos.1 to 4 did not 

bother to make any correspondence with the appellants showing their intention to keep the 

agreement alive for specific performance or to offer any explanation for non-payment of 

balance sale consideration within the agreed time. When respondent No.3 Noor Muhammad 

son of Muhammad Ramzan entered into the witness box in support of his claim and that of 

respondents Nos.1, 2 and 4, in his deposition, again a question as regards the importance of 

timeframe agreed between the two parties for the finalization of this agreement was put to 

him, to which he made a categorical answer that:-- 

Thus, to lay stress upon the terms of the agreement, its language and import, and to hold the 

respondents Nos.1 to 4 defaulter in the fulfillment of their obligations under the agreement, 

no further discussion is necessary." 
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10.       In the case in hand when it was settled between the parties that consideration amount 

will be paid up to 23.8.2005 if any injunctive order was not passed by the appellate 

Court/High Court. Admittedly, no injunctive order was passed by the appellate Court/High 

Court though an appeal was filed by the third party i.e. Al-Jihad Trust, which was ultimately 

dismissed on 29.11.2011 and no injunctive order was issued in the said appeal. Therefore, in 

the light of the judgment of August Supreme Court of Pakistan, we have noted supra, that 

the terms of agreement were specific with regard to non-payment wherein it was mentioned 

that the agreement will stand cancelled. Admittedly, plaintiff/appellant had not paid a single 

penny at the time of agreement nor at the date fixed for performance of his part and there 

was no hurdle on 23.8.2005 for performance of the agreement and when the suit has been 

filed on 29.3.2007, which clearly showed conduct of the appellant. We have further gone 

through the judgment of the August Supreme Court of Pakistan reported as "Adil Tiwana 

and others v. Shaukat Ullah Khan Bangash" (2015 SCMR 828). According to this judgment, 

the wording of agreement to sell showing that the specific date for making payment of 

balance consideration amount is mentioned which date was absolute limit on which payment 

was to be made. In case in hand, we have repeatedly noted that total consideration amount 

was to be made on the specific date and not even a single penny was paid at the time of 

agreement. We have further fortified by the judgment of the apex Court reported as "United 

Bank Limited and others v. Noor-un-Nisa and others" (2015 SCMR 380). The case-law 

referred by the learned counsel for appellant reported as "Fazal-ur-Rehman v. Ahmed Saeed 

Mughal and others" (2004 SCMR 436), "Muhammad Yaqoob and others v. Hakim Ali and 

others" (2004 SCMR 584) and "Muhammad Hussain and others v. Dr. Zahoor Alam" (2010 

SCMR 286) is distinguishable as the seller party was to get his title cleared from any 

Government department, therefore, not applicable to the facts of this case and not helpful to 

the appellant. In the circumstances, when the agreement is defective one being not signed by 

one of the alleged seller and the share of this third seller is not specifically mentioned in the 

agreement and further that in the circumstances we hold that time was essence of the 

contract. Plaintiff/appellant has filed a suit for specific performance, the date for 

performance was 23.8.2005 whereas suit has been filed on 29.3.2007 and further they have 

withdrawn Rs.900,00,000/- (rupees nine crores) deposited in the trial Court, with the 

concurrence of the parties, just after filing of the instant appeal on 26.7.2012 without 

permission of the Court does not entitle him to grant of a decree for specific performance 

which is otherwise a discretionary relief with the Court. 

10(sic). In this view of the matter, we see no merit in this appeal which stands dismissed. 

WA/K-19/L                                                                                         Appeal dismissed. 
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PLJ 2017 Lahore 393 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

MUHAMMAD ABBAS BUKHARI, etc.--Petitioners 

versus 

APPELLATE AUTHORITY/DISTRICT COUNCIL ELECTION, MULTAN, etc.--

Respondents 

 

W.P. No. 17972 of 2016, decided on 20.12.2016. 

Punjab Local Government Act, 2013-- 
----Ss. 34 & 37--Punjab Local Government (Resignation) Rules, 2016, R. 14(8)--

Constitution of Pakistan, 1973, Art. 199--Constitutional petition--Election of Local 

Government--Resignation from chairmanship of union council--Not eligible to contest 

election of chairman Distt. Council--Notification of election--Government has also not 

notified resignation or removal of name from Electoral Rolls prepared for election of seats 

of chairman/vice-chairman--If resignation was not properly addressed, but it was forwarded 

to election commission irregularity was rectified, such finding is also based upon 

misconception as election commission is also not an authority before whom resignation was 

to be tendered--At time of resignation no local government was in existence, even election 

of reserve seats was not yet held at that time, therefore, resignation could have been tendered 

at that time--Resignation admittedly has not been acted upon, name of petitioner exists in 

electoral rolls prepared for election of seats of chairman/vice-chairman--Order passed by 

appellate authority being against law and without jurisdiction, is declared as such, same is 

not sustainable under law.      [Pp. 396, 397 & 398] A, D & E 

 

Electoral Rolls Act, 1974 (XXI of 1974)-- 
----S. 20--Election of chairmanship of Distt. Council--Entries of voter list can be challenged 

before promulgation of schedule of election--Resignation was tendered before assistant 

director but copy was sent to secretary union council--Electoral Rolls list has never been 

challenged before election commission--Election schedule was promulgated on 01.12.2016--

If there was any defect same has been cured when copy has been sent to Union Council.          

[P. 397] B & C 

M/s. Rana Asif Saeed and Arshad Arain, Advocate for Petitioners. 

Mr. Muhammad Naeem Khan, Advocate for Election Commission of Pakistan 

alongwith Ashar Javed, ARO. 

Mian Azhar Saleem Kamlana, Advocate for Respondents Nos. 3 to 7. 

Date of hearing: 20.12.2016. 

 

ORDER 
Through this writ petition petitioners have challenged the order dated 15.12.2016 

passed by the Appellate Authority Election District Council. Multan/District & Sessions 

Judge, Multan whereby appeal filed by Respondents Nos. 3 to has been accepted and order 

of acceptance of nomination papers, filed by the petitioners, passed by the Returning 

Officer/District Council, Multan has been set aside, nomination papers have been rejected. 

2.  Brief facts of the case are that joint nomination papers were filed by the 

petitioners, Petitioner No. 1 filed nomination papers for the office of Chairman and 
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Petitioners Nos. 2 to 5 as Vice Chairman, District Council, Multan before the Returning 

Officer/Respondent No. 2. After scrutiny nomination papers were accepted. It is pleaded that 

after the acceptance of nomination papers and after closing of working hours at 4:40 p.m. 

Respondents Nos. 3 to 7 filed objections to the nomination papers mainly against Petitioner 

No. 1 on the ground that he has resigned from the office of Chairman Union Council on 

18.2.2016 in order to contest the election of National Assembly, as such he was no longer 

the member of Electoral college for the abovesaid reasons, therefore, nomination papers 

filed by the petitioners be rejected. Respondent No. 2 passed an order mentioning that the 

objections have been filed after the prescribed time. The Returning Officer noting that no 

de-notification showing cancellation of Chairmanship of Petitioner No. 1 for Union Council 

No. 180 has been issued by the Election Commission Office, Multan or Election 

Commission of Pakistan and it is further noted that the objector Umar Farooq could not 

substantiate his objection, therefore, the nomination paper were accepted. Respondents Nos. 

3 to 5 opted to prefer an appeal before the appellate authority against the acceptance of 

nomination papers of the petitioners. Appeal has been accepted vide order dated 15.12.2016 

and nomination papers have been rejected. Hence, this writ petition by the petitioners. 

3.  Learned counsel for the petitioners argues that a single question is involved in this 

petition that whether a valid resignation has been tendered before the competent authority. 

States that the order of the appellate authority is absolutely without jurisdiction as the appeal 

has been accepted on the basis of alleged ethical grounds and not on the legal grounds. Prays 

for acceptance of the writ petition while referring various provisions of the Punjab Local 

Government Act, 2013, Punjab Local Government (Conduct of Election) Rules, 2013 and 

the Punjab Local Governments (Resignation) Rule, 2016 as well as case law on the subject. 

4.  On the other hand, learned counsel for the Election Commission of 

Pakistan/Respondents Nos. 1 & 2 as well as learned counsel representing Respondents Nos. 

3 to 7 have vehemently opposed the writ petition and argued that the order passed by the 

appellate authority is in accordance with law, same has been passed rightly and the order of 

Returning Officer accepting the nomination papers of the petitioners has been set aside. 

5.  I have heard learned counsel for the parties at length and gone through the record. 

6.  The objection raised by Respondent No. 3 against the submission of nomination 

papers by the petitioner was that Petitioner No. 1 after he was elected as Chairman Union 

Council No. 180, Alipur, opted to contest the Bye-Election of National Assembly for the 

Constituency NA-153, therefor‖, he resigned from the Chairmanship of the said Union 

Council, therefore, he is not eligible to contest the election of Chairman District Council. 

7.  The Punjab Local Government Act, 2013 will be mentioned as ―Act‖ and Punjab 

Local Government (Conduct of Election) Rules, 2013 will be referred as ―Rules‖ in the later 

part of the order. 

8.  According to the facts surfaced on the record, Petitioner No. 1 on 18.2.2010 

tendered his resignation. As per language of resignation from the office of Union Council, 

the resignation was addressed and presented to Assistant Director, Local Government, 

Multan, which was forwarded in original to the District Election Commission, Multan for 

information and action as per endorsement. The case of the petitioner is that the resignation 

was not addressed nor presented to the proper authority in accordance with Section 34 of the 

―Act‖, therefore, it was having no value and the resignation tendered before a wrong forum 

cannot be considered to be a valid tendering of resignation and when a valid resignation has 

not been tendered before the appropriate forum then no question of effect of resignation. As 
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per learned counsel for the petitioners the resignation was returned by the Government of 

the Punjab, Local Government & Community Development Department vide letter dated 

21.10.2016, before further dilating upon the matter in issue, it will be appropriate to consider 

the relevant provisions of law. 

9.  A list of the elected members eligible to vote is provided by the Election 

Commission to the Returning Officer in accordance with Rule 48 of the Rules, ibid, for the 

election of Chairman and Vice Chairman and in accordance with the list issued by the 

Election Commission of Pakistan the name of Petitioner No. 1 is mentioned at Sr. No. 112 

for the Electoral rolls for the election of seats of Chairman/Vice Chairman, District Council, 

Multan. In accordance with sub-rule (8) of Rule 14 the Returning Officer has no authority to 

inquire into the correctness or validity of the entry in the electoral roll. At this stage it will 

be appropriate to observe that the Punjab Local Government (Resignation) Rules, 2016 have 

been promulgated on 4th of August, 2016, whereas, the event of tendering resignation is 

dated 18.2.2016. It is consensus between learned counsel for both the parties that these rules 

do not apply on the matter in issue, therefore, it is the consensus that Section 34 of the Act 

governs the matter in issue. It will be appropriate to note here that the qualifications and 

disqualifications for candidates and elected members are mentioned in Section 27 of the Act, 

the case of the petitioners does not fall in the disqualification mentioned in section. The 

attack by the respondents was about the fact that Petitioner No. 1 is no more a voter member 

but it has been admitted that it was never moved by the objector/respondent before the 

Election Commission for removal of the name of Petitioner No. 1 From the Electoral Rolls 

prepared for the election of seats of Chairman/Vice Chairman District Council, Multan. 

There is a specific provision available in the Act for notification of election, resignation and 

removal under Section 37 of the Act. Admittedly, the resignation of Petitioner No. 1 has 

never been notified by the Election Commission and his name has not been removed from 

the list of Electoral Rolls prepared for the election of seats of Chairman/Vice Chairman 

District Council, Multan. In accordance with sub-section (2) of the said section whereby the 

Government has to notify the same. Admittedly, the Government has also not notified the 

resignation or removal of name of Petitioner No. 1 from the Electoral Rolls prepared for the 

election of seats of Chairman/Vice Chairman District Council, Multan. Needless to state that 

in accordance with Section 20 of the Electoral Rolls Act (XXI) of 1974 the entries of the 

voter list can be challenged before the promulgation of the schedule of election. In the 

instant case the Electoral Rolls list has never been challenged before the Election 

Commission. The election schedule was promulgated on 01.12.2016. In accordance with 

sub-rule (5) of Rule 4 of the Punjab Local Government (Resignation) Rules, 2016 the 

Government shall, notify the vacation of the office owing to resignation under sub-section 

(2) of Section 37 of the Act. Admittedly, there is no such notification of the vacancy. The 

argument that at the time of participating in the reserved seats by Petitioner No. 1 on 

12.11.2016 no one has raised the objection with regard to eligibility of Petitioner No. 1 for 

casting the vote has value. The argument of learned counsel for the contesting Respondents 

Nos. 3 to 7 that the resignation was though tendered before the Assistant Director, Local 

Government but copy was sent to the Secretary Union Council, therefore if there was any 

defect same has been cured when the copy has been sent to the Secretary Union Council, I 

am unable to agree with these arguments on the basis of the judgment of the august Supreme 

Court of Pakistan reported as “Mian Muhammad Nawaz Sharif versus President of Pakistan 

and others'' (PLD 1993 Supreme Court 473) because a resignation tendered before the 
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wrong forum should not have been received and in the instant ease the resignation has not 

been acted upon and it never reached to the forum where it was to be tendered. 

10.  As per the learned appellate authority the resignation has been tendered before 

the Returning Officer, I am unable to understand that how it was a valid tender in 

accordance with Section 34 of the Act. The discussion of the fact of submission of 

nomination papers by Petitioner No. 1 for Bye-Election of N.A.153 Multan VI is not directly 

relevant and the learned appellate authority on the basis of presumptions non-suited the 

Petitioner No. 1 which is not permissible under the law. Even otherwise case of Petitioner 

No. 1 is that he opted to retire from the election of NA-153 on 11.3.2016 whereas polling 

day was 17.3.2016. The findings of learned appellate authority that if the resignation was not 

properly addressed, but it was forwarded to Election Commission of Pakistan, the 

irregularity was rectified, this finding is also based upon misconception as Election 

Commission of Pakistan is also not an authority before whom the resignation was to be 

tendered. There comes another important question that at the time of resignation no local 

government was in existence, even the election of reserve seats was not yet held at that time, 

therefore, I have a doubt in my mind that resignation could have been tendered at that time. 

11.  In view of the above discussion, the order passed by the learned Appellate 

Authority by ignoring the provisions of law referred supra, when name of Petitioner No. 1 is 

available in the Electoral Rolls prepared for the election of seats of Chairman/Vice 

Chairman District Council, Multan, the resignation has not been tendered before the Local 

Government of which he is a Chairman. Unless a resignation is tendered in accordance with 

sub-section (1) of Section 34 no question of deeming clause of sub-section (2) of Section 34 

of the Act arises. The resignation admittedly has not been acted upon, the name of Petitioner 

No. 1 exists in the Electoral Rolls prepared for the election of seats of Chairman/Vice 

Chairman District Council, Multan. In this view of the matter, the order passed by the 

appellate authority dated 15.12.2016 being against the law and without jurisdiction, is 

declared as such, same is not sustainable under the law. In view of the above, instant writ 

petition is accepted and the result would be that the order dated 10.12.2016 passed by the 

Returning Officer regarding acceptance of the nomination papers of Petitioner No. 1 as well 

as Petitioners Nos. 2 to 5 will hold the field. 

(R.A.)           Petition accepted. 
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2018 C L C 129 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD IDREES and 12 others----Petitioners 

Versus 

MUHAMMAD YAMIN and others----Respondents 
Civil Revision No.1058 of 2017, heard on 19th June, 2017. 

(a) Punjab Muslim Personal Law (Shariat) Application (Removal of Difficulties) Act 

(XXV of 1975)--- 
----Ss. 2 & 3---Limitation Act (IX of 1908), Art.120---Suit for declaration--- Ownership of 

property declared by Consolidation Officer--- Inheritance--- Custom--- Scope--- Subsequent 

suit after withdrawal of earlier one---Limitation---Trial Court dismissed the suit holding that 

same was barred by time, bad for mis-joinder and non-joinder of necessary parties but 

Appellate Court decreed the same---Validity---Plaintiffs could not succeeded on the revenue 

side for their claim---Revenue officials as well as province of the Punjab having not been 

impleaded as defendants in the suit, order of consolidation officer could not be challenged 

without impleading Province of Punjab in the suit as party---Evidence of earlier suit which 

was with drawn as well as pleadings and judgment and decree passed could not be used in 

subsequent suit unless produced in evidence and proved in accordance with law---Certified 

copies of said record had been produced without their formal proof---Certified copy could 

not be read in favour of plaintiffs of subsequent suit when earlier suit was withdrawn by the 

plaintiffs of said suit---Allotment of land was made in the year 1951 and first suit was filed 

on 14-10-1980---Suit for declaration of title could be filed within a period of six years---

When plaintiffs of the present suit joined the proceedings of earlier suit then filing of 

subsequent suit on 04-09-2002 was barred by time---Persons who were unable to challenge 

alienation of suit land for variety of reasons and legal objections including the one that suit 

was barred by limitation were given opportunity to file fresh suit within a period of one 

year---Present suit was barred by time---Suit even in the matter of inheritance must be filed 

within prescribed period of limitation---Question of limitation could not be considered a 

technicality in the matter of inheritance---Neither Provincial Government nor its officials 

had been impleaded as defendants in the present case---Act done by the said officials in their 

official capacity could not be set aside when Province of the Punjab had not been impleaded 

as party---Some portion of suit property was transferred through mutation of exchange and 

property received in exchange was further mutated through gift mutation and rest of the land 

was transferred through sale deed but sale deed had not been challenged in the present suit---

Findings recorded by the Appellate Court were against record which were result of mis-

reading and non-reading of evidence---Impugned judgment and decree passed by the 

Appellate Court were set aside and those of Trial Court were restored---Revision was 

allowed in circumstances. 

  Ghulam Haider and others v. Murad through Legal Representatives and others PLD 2012 

SC 501; Faqir Hussain and others v. Ibrahim and others; PLD 2011 SC 648; Mst. Salamat 

Bibi through L.Rs. v. Yameen through L.Rs. and others 2006 CLC 726 and Riaz Hussain 

and others v. Mst. Aisha Bibi and others 2015 YLR 1903 rel. 

(b) Limitation Act (IX of 1908)--- 
----Art. 120---Specific Relief Act (I of 1877), S.42---Suit for declaration---Limitation---Suit 

for declaration of title could be filed within a period of six years. 
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 Inam Ullah Hashmi for Petitioners. 

            Ghulam Farid Sanotra for Respondents. 

            Ch. Muhammad Ishaq Sipra for Applicants (in C.M. 2/C of 2017). 

            Imtiaz Hussain Khan Baloch for Applicants (in C.M.2/C of 2017). 

            Date of hearing: 19th June, 2017. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.--- Through this civil revision the petitioners have challenged 

the judgment and decree dated 02.3.2017 passed by the learned Additional District Judge, 

Bhakkar whereby the appeal filed by the respondents-plaintiffs was accepted, by way of 

which, the judgment and decree dated 27.6.2016 passed by the learned Civil Judge 1st Class, 

Kallor Kot District Bhakkar dismissing the suit, were set aside. 

2.         The brief facts are that the respondents/plaintiffs on 02.9.2002 filed a suit for 

declaration that they be declared owner of 2/3 share of land measuring 518-kanals 10-marlas 

out of total land measuring 777-kanals 16-marlas and the defendants have no concern with 

the suit property. The respondents claiming to be collateral of the last male owner had 

challenged the order-passed by the Consolidation Officer dated 08.2.1986 whereby Mst. 

Sharifan was declared full owner. The case as pleaded by the plaintiffs/respondents that 

Abdul Razzaq was the original owner and he was governed in matters of inheritance through 

custom. It is pleaded that the property was transferred in the name of Mst. Sharifan as 

mother of the deceased who passed away long before the application of Shariat Act, 

therefore, she was limited owner and was entitled to receive 1/3rd share from the legacy of 

her son Abdul Razzaq and the plaintiffs are entitled to receive 2/3 share. It is the case of 

plaintiffs that mutation No.2689 was entered in favour of collaterals to receive 2/3rd share 

and in this regard, there was a suit pending in the civil court of Kallor Kot filed by Fakhar-

ud-Din to challenge the distribution of assets through mutation of inheritance and therefore 

the Consolidation Officer was having no authority to declare Mst. Sharifan as full owner 

vide order dated 04.7.1987. 

            The written statement was filed and suit was contested. Learned trial court framed 

the issues and invited the parties to produce their respective evidence. Both the parties 

produced oral as well as documentary evidence. Vide judgment and decree dated 27.6.2016 

suit was dismissed by the learned trial court while holding that suit is barred by time, bad for 

non-joinder and mis-joinder of necessary parties and the plaintiffs also failed to seek 

consequential relief, therefore, issue No.2 was also decided against them but decided issue 

No.11, which relates to the fact that whether Mst. Sharifan was limited owner, and issue 

No.13 qua legal heirs in favour of plaintiffs. The plaintiffs-respondents preferred an appeal, 

whereas the petitioners/ defendants preferred cross-objections and another appeal was 

preferred by Ghulam Mustafa. Both the appeals as well as the cross objections were decided 

vide consolidated judgment and decree dated 02.3.2017 whereby the appeal filed by 

Muhammad Yamin etc was accepted and the cross objections were dismissed. Hence, this 

civil revision by the legal heirs of Mst. Sharifan. 

3.         I have heard the learned counsel for the parties at full length and gone through the 

record minutely. I have also heard the learned counsel for the applicants of CM No.2-C of 

2017 which has been filed by Muhammad Idrees father of Ghulam Mursaleen etc. the 

purchaser of part of the suit land through registered sale deed No.237 registered on 

04.9.2002 as well as another application, again numbered as CM No.2-C of 2017 by the 
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office, under Order I, Rule 10 of the C.P.C. moved by the legal heirs of Fakhar-ud-Din the 

person who previously filed suit. Both these applications are also being decided through this 

judgment. 

4.         The document RL-II No.100 issued in favour of Mst. Sharifan mother of Abdul 

Razzaq does not show that it was issued as a limited owner and further it is mentioned the 

name of Aziz-ud-Din who is husband of Mst. Sharifan. It has been produced as mark "A". 

As admittedly previously one Fakhar-ud-Din filed a suit in which the predecessor of present 

plaintiffs namely Niaz Muhammad was defendant No.1 and the suit was filed on 14.10.1980 

copy of which has been produced as Exh.P-1. Fakhar-ud-Din also claimed to be the 

collateral of Abdul Razzaq and claimed 2/3 share in the same suit land, which has been 

claimed now by the plaintiffs of present suit. The said suit was resisted by the present 

petitioners through filing written statement, which has been produced as Exh.P-4, stating 

that the matter is pending before the Board of Revenue, therefore, the civil court has no 

jurisdiction. The suit was dismissed vide judgment and decree dated 04.07.1987. Against the 

dismissal of said suit Fakhar-ud-Din preferred an appeal and Niaz Muhammad also filed 

cross objections. The appeal was dismissed while upholding the judgment and decree passed 

by the learned trial court, against which Fakhar-ud-Din preferred Civil Revision 

No.281/1992, which was withdrawn on 08.5.2002 and the prayer was made that suit be also 

dismissed as withdrawn and the prayer was accepted and suit as well as revision were 

dismissed as withdrawn. Against said order of dismissal of revision and the suit, it is stated 

that Niaz Muhammad filed some review petitions before this court and even they 

approached the august Supreme Court of Pakistan through Civil Petition No.2793-L of 

2002, the leave was granted on 31.10.2006, same was converted into Civil Appeal 

No.2040/2006, which was dismissed on 16.3.2010. 

5.         Learned counsel for the respondents states that as mutation No.2689 was cancelled, 

therefore, the revision as well as the suit were withdrawn by the counsel representing 

Fakhar-ud-Din which order was challenged by the predecessor of plaintiffs of present suit 

but failed, therefore, they were forced to file the suit. I have noticed that through Exh.P-5 

vide order dated 08.2.1986 the mutation was cancelled and thereafter the matter was 

remanded by the Board of Revenue on the ground that RL-II in favour of Mst. Sharifan, 

whereby she was recorded as owner and the disputed mutation in favour of Niaz 

Muhammad etc was passed behind the back of Mst. Sharifan and without any backing of 

fact that she was the limited owner. This order was passed on 08.2.1986. The plaintiffs of 

above-stated suit never succeeded in the revenue side for their claim and further even in the 

instant suit the revenue officials as well as province of Punjab have not been impleaded as 

defendants. Needless to state that without impleading the province of Punjab, the order of 

Consolidation Officer dated 08.2.1986, whereby the revenue record was maintained in 

accordance with RL-II in favour of Mst. Sharifan could not have been challenged. When the 

civil revision filed by Fakhar-ud-Din was withdrawn and the suit was also withdrawn, the 

evidence of said suit as well as pleadings and part of judgment and decree passed in favour 

of Fakhar-ud-Din or the predecessor of present plaintiffs cannot be used unless produced in 

evidence and proved in accordance with law. The certified copies of said record have been 

produced without formal proof of said documents, the certified copy cannot be read in 

favour of the respondents/plaintiffs of the present suit when the earlier suit was withdrawn 

by the plaintiffs of said suit. The matter of limitation was of great importance. The allotment 

in favour of Mst. Sharifan was made in the year 1951. The first suit was filed by Fakhar-ud-
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Din on 14.10.1980. A suit for declaration of title can be filed within a period of six years 

under Article 120 of the Limitation Act, 1908. When the plaintiffs of present suit joined the 

proceedings of suit filed by Fakhar-ud-Din on 14.10.1980, then the filing of instant 

subsequent suit on 04.9.2002 is certainly barred by time. In this context, reliance can be 

placed upon the judgments reported as "Ghulam Haider and others v. Murad through Legal 

Representatives and others" (PLD 2012 Supreme Court 501) and "Faqir Hussain and others 

v. Ibrahim and others" (PLD 2011 Supreme Court 648)". Further the persons who were 

unable to challenge alienation for variety of reasons and legal objections including the one 

that suit was barred by limitation were given opportunity to file fresh suit by Sections 2 and 

3 of the Punjab Muslim Personal Law (Shariat) Application (Removal of Difficulties) Act 

(XXV of 1975), the period is one year to file a fresh suit. Therefore, by the principle under 

the said law the suit is also barred by time. Further reliance can be placed upon "Mst. 

Salamat Bibi through L.Rs. v. Yameen through L.Rs. and others" (2006 CLC 726)" where a 

maximum period of one year to file fresh suit has been provided under section 3 of the 

Punjab Muslim Personal Law (Shariat) Application (Removal of Difficulties) Act (XXV of 

1975). Even in the matter of inheritance the suit must be filed within the prescribed period of 

limitation and further the question of limitation cannot be considered a technicality in the 

matter of inheritance. With this regard reliance is placed upon "Riaz Hussain and others v. 

Mst. Aisha Bibi and others" (2015 YLR 1903)". 

6.         There is yet another defect in the suit, as neither the provincial government nor its 

officials have been impleaded as defendants in the suit, therefore, the act done in the official 

capacity in performance of their duties i.e. correcting the record showing Mst. Sharifan as 

full owner of suit property cannot be set aside when the province of Punjab has not been 

impleaded as party. 

            Moreover, there is also another defect in the suit that some portion of suit property 

was transferred through mutation of exchange with Muhammad Idrees bearing No.284 

attested on 24.8.1960 and the property received in exchange was further mutated in the 

name of Ghulam Mursaleen through gift mutation No.1369 attested on 21.8.1985, which has 

been produced as Exh.P-22 and rest of the land was transferred through registered sale deed 

dated 04.9.2002 in favour of Abdul Latif etc, though on the basis of said sale deed mutation 

No.3655 was attested on 30.12.2004 which is Exh.P-28 but the sale deed has not been 

produced and the said sale has not been challenged in the suit. In these circumstances, the 

findings recorded by the learned first appellate court are absolutely against the record, which 

are result of misreading and non-reading of evidence available on the file and the law 

declared by this court as well as the august Supreme Court of Pakistan. 

7.         For what has been discussed above, this civil revision is accepted and the impugned 

judgment and decree dated 02.3.2017 passed by the learned Additional District Judge, 

Bhakkar are set aside and those of the learned trial court dated 27.6.2016 dismissing the suit 

filed by the respondents-plaintiffs are restored. 

8.         In the above circumstances, when the revision has been accepted and the suit stands 

dismissed, there is no need to further dilate upon the applications for impleading the 

applicants as party in the instant civil revision. Therefore, both the applications stand 

disposed of as such. 

ZC/M-156/L                                                                                        Revision allowed. 
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2018 C L C 814 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD RAMZAN----Petitioner 

Versus 

MUHAMMAD BASHIR and another----Respondents 
 

Civil Revision No.3287 of 2010, heard on 12th October, 2017. 

Civil Procedure Code (V of 1908)--- 
----S. 115---Revision, filing of---Requirements---Petitioner had not appended the complete 

documentary evidence with the present revision petition---Petitioner was bound to append 

certified copies of all the documents available on the file of Trial Court with the revision 

petition---Petitioner had not appended with all the documents with the revision petitions 

which were produced in the Trial Court---Revision petition could not be allowed due to fatal 

defect in filing the same---Revision was dismissed being not maintainable in circumstances. 

 

Muhammad Mal Khan v. Allah Yar Khan 2002 SCMR 235; Noor and others v. Mst. Sattan 

through Legal Representatives and others PLD 2013 Lah. 30; Mehmood Ahmad and 12 

others v. Aziz and 2 others 1997 CLC 1163 and Sher Muhammad v. Muhammadi and others 

1981 Law Notes (N.U.C.) (S.C.) 214 ref. 

Mst. Banori v. Jilani through Legal Heirs and others PLD 2010 SC 1186 rel. 

Muhammad Ikram Sheikh for Petitioner. 

Naveed Shehryar Sheikh and Ms. Unaiza Siddiqui for Respondents. 

Date of hearing: 12th October, 2017. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.--- Through this civil revision the petitioner, who is one of the 

vendees-defendants, has challenged the judgment and decree dated 09.04.2010 passed by the 

learned Additional District Judge, Mankera whereby the appeal filed by the respondent/ 

plaintiff was accepted, by way of which, the judgment and decree dated 18.06.2008 passed 

by the learned Civil Judge 1st Class, Mankera dismissing the suit for pre-emption were set 

aside. 

2. Learned counsel for the petitioner argues that the well-reasoned findings of learned trial 

court whereby the suit for pre-emption filed by the respondent/plaintiff was dismissed have 

been reversed by the learned first appellate court, therefore, prays for setting aside of the 

judgment and decree of learned appellate court and restoration of judgment and decree dated 

18.06.2008 passed by the learned trial court. Relies upon "Muhammad Mal Khan v. Allah 

Yar Khan" (2002 SCMR 235) to argue that the plaintiff/respondent had to produce the 

complete evidence of Talb-e-Muwathibat. 

3. On the other hand, learned counsel for the respondent/plaintiff has raised the legal 

objection that there were two vendees-defendants and one is the petitioner Muhammad 

Ramzan, whereas the other vendee was Riaz ul Haq who compromised with the 

plaintiff/appellant on 23.07.2009 during the pendency of appeal and he made a statement 

that he has no objection if the appeal is accepted to his extent. Learned counsel has relied 

upon "Noor and others v. Mst. Sattan through Legal Representatives and others" (PLD 2013 
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Lahore 30) "Mehmood Ahmad and 12 others v. Aziz and 2 others (1997 CLC 1163) and 

"Sher Muhammad v. Muhammadi and others" (1981 Law Notes (N.U.C.) (S.C.) 214). 

4. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely with their able assistance. 

5. The petitioner has not appended the complete documentary evidence along with the 

instant revision petition. The revision petitioner was bound under the law to append with this 

civil revision the certified copies of all the documents available on the file as the same are 

the part of trial court record. As per learned counsel for the respondent/plaintiff the 

transaction through the impugned mutation is not divisible when the compromise with one 

of the vendees was recorded by the learned first appellate court on 23.07.2009 which was 

not challenged any further by the present petitioner i.e. the other vendee, therefore, the 

judgment and decree passed by the learned first appellate court dated 09.04.2010 cannot be 

assailed by the present petitioner in the light of the judgments referred supra by the learned 

counsel for the respondent/plaintiff, which I have gone through. 

6. The copy of impugned mutation has not been appended with the revision petition, 

therefore, the matter as argued by the learned counsel for the respondent/plaintiff that the 

transaction is indivisible, which cannot be disbelieved when due to the fatal defect 

committed by the petitioner qua non appending the copy of impugned mutation which was 

produced in evidence as Exh.P-1. From the perusal of learned trial court judgment it appears 

that the mutations were produced from Exh.P-8 to Exh.P-11. Even the statement of learned 

counsel through which the said mutation as well as the other documents which are up to 

Exh.P-15 were produced have also not been appended with this civil revision. Therefore, in 

the light of judgment "Mst. Banori v. Jilani through Legal Heirs and others" (PLD 2010 

Supreme Court 1186) this revision petition is liable to be dismissed on this score only. 

7. In this view of the matter, when the transaction is not divisible and one of the vendees has 

admitted the claim of plaintiff/respondent of pre-emption and suit to the extent of one of the 

vendees was decreed on the basis of compromise and the petitioner who is the other vendee 

has challenged the judgment of learned appellate court through this revision petition, the 

other vendee has been arrayed as respondent No.2 in the instant revision petition, therefore, 

this revision petition cannot be allowed on the basis of a fatal defect in filing the revision as 

well as the legal infirmity attached to the petition in the light of case law cited by the learned 

counsel for the respondent/plaintiff. 

8. In view of the above discussion, this civil revision being not maintainable stands 

dismissed. 

ZC/M-196/L         Revision dismissed. 
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2018 C L C 1195 

[Lahore] 

Before Amin-ud-Din Khan, J 

BAHADAR ALI---Appellant 

Versus 

DARAY KHAN through L.Rs. and another---Respondents 
 

R.S.As. Nos.97 of 2009, heard on 2nd October, 2017. 

(a) Specific Relief Act (I of 1877)--- 
----S. 12---Suit for specific performance of agreement to sell---Suit filed in the last days of 

permissible period of limitation---Withdrawal of claim of specific performance by one of the 

vendees---Effect---Agreement having no bifurcation of property---Scope---One of the 

vendees during pendency of the suit withdrew his claim of specific performance and his 

name from the array of plaintiffs was deleted---Suit was dismissed by the Trial Court but 

Appellate Court decreed the suit to the extent of other vendee-plaintiff---Validity---One of 

the marginal witnesses of agreement to sell had not been produced---Lease agreement was 

prepared between the parties and not the agreement to sell---Nothing was on record that 

plaintiff purchased any land and sale consideration was paid---Present suit was filed in the 

last days of permissible period of limitation of three years---When time was permitted for 

filing a suit under Limitation Act, 1908, that did not mean that plaintiff must wait till the last 

day of limitation to file the suit---Period of limitation was permissive one and its use as a 

device to get benefit from the transaction by filing and lodging any suit or claim in the end 

of permissive period of limitation would speak against the plaintiff if no valid reason was 

advanced---No valid reason having been given by the plaintiffs as to why they waited till the 

end of period of limitation---When property as well as consideration amount in favour of 

each vendee was not mentioned with bifurcation, suit was not further proceedable---

Impugned judgment and decree passed by the Appellate Court were set aside and suit was 

dismissed---Second appeal was allowed in circumstances. 

Farzand Ali and another v. Khuda Bakhsh and others PLD 2015 SC 187; Khalil-ur-Rehman 

and others v. Mst. Vakeelan and another PLD 2006 Kar. 267; Samar Ali through his Legal 

Heirs and 3 others v. Muhammad Malik and 4 others 1995 CLC 1751; Wali Jahania and 

Allah Dad v. Manak Ali, Lal and Murad PLD 1965 SC 651; Muhammad Ishaq and another 

v. Mst. Sufia Begum 1992 SCMR 1629; Haji Muhammad Sadiq v. Haji Syed Muhammad 

Sadiq Sharif and others 1997 SCMR 1994 and Razia Sultana Bano and 4 others v. 

Muhammad Sharif and 9 others 1993 SCMR 804 ref. 

Abid Mehmood and others v. Noor Muhammad and others 2016 SCMR 1831 distiguished. 

(b) Limitation Act (IX of 1908)--- 
----Preamble---When time was permitted for filing a suit under Limitation Act, 1908, that 

did not mean that plaintiff must wait till the last day of limitation to file the suit---Period of 

limitation was permissive one and its use as a device to get benefit from the transaction by 

filing and lodging any suit or claim in the end of permissive period of limitation would 

speak against the plaintiff if no valid reason was advanced. 

Rana Zia Abdul Rehman Abdul Waheed, M. Atif Ahsan and Nawab-ur-Rehman for 

Appellant. 

Ahmad Waheed Khan and Mian Hameed-ud-Din Kasuri for Respondents. 

Date of hearing: 2nd October, 2017. 
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JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this single judgment I intend to decide the above 

captioned Regular Second Appeal as well as Regular Second Appeal No.98 of 2009 as 

common questions of law and fact are involved. 

2. Through this appeal Judgments and decrees dated 19.03.1996 and 09.07.2009 of both the 

Courts below have been challenged. 

3. The brief facts are that the plaintiffs/respondents, Darey Khan as well as Abdul Sattar, 

filed a suit for specific performance on 16.5.1985 on the basis of registered agreement to sell 

dated 15.11.1981 titled Abdul Sattar and another v. Bahadar Ali. The written statement was 

filed and suit was contested mainly on the ground that no agreement to sell was arrived at 

between the parties and the defendant received no consideration amount for sale of suit 

property. It was pleaded that the suit property was procured by plaintiff No.2 on five years 

lease through registered lease deed dated 08.10.1978 for the period of Khareef 1980 to 

Rabee 1985. Subsequently plaintiff No.2 asked the defendant that he wants to include his 

brother plaintiff No.1 in the lease agreement, therefore, it was settled that two years fresh 

lease agreement be prepared and got registered. An amount of Rs.8000/- out of the lease 

amount was paid. Learned trial court framed the issues on 08.03.1989, which are as 

follows:- 

1. Whether the defendant has entered into a valid contract of sale on 15.11.1981 in respect of 

the suit land, received Rs.800,000/- as earnest money and as such the plaintiffs are 

entitled to specific performance thereof? OPP 

2. Whether the alleged contract of sale is based on fraud, without consideration, void and 

ineffective qua the rights of the defendant? OPD 

3. Relief. 

The statement of Malik Khan Muhammad EAC was got recorded on 03.09.1989, thereafter 

plaintiff No.1 on 11.06.1991 moved an application that actually there was an agreement of 

lease between the parties and not the agreement to sell. In the light of decision of 'Punchait' 

the applicant wants to withdraw the suit where the next date of hearing was 17.06.1991. The 

record shows that his statement was recorded on 11.06.1991 and the file was ordered to be 

placed before the court on the date fixed. Before the fixed date of hearing learned Presiding 

Officer was transferred. It was adjourned for 27.4.1991, then for 24.9.1991 which was fixed 

before the transferee court and was adjourned for 12.10.1991 when the learned Duty Judge 

recorded that statement of plaintiff No.1 which was already recorded on 11.06.1991, 

therefore, the suit to his extent was dismissed as withdrawn. Therefore, his name from the 

array of plaintiffs was deleted. Thereafter the remaining evidence of the sole plaintiff was 

recorded and the defendant also got his evidence recorded. Vide judgment and decree dated 

19.03.1996 the suit for specific performance of contract was dismissed, however, a decree 

for grant of Rs.400,000/- was passed in favour of plaintiff and against the defendant. Both 

the parties went in appeals. Learned first appellate court vide judgment and decree dated 

09.07.2009 accepted the appeal preferred by the plaintiff/respondent and granted a decree 

for land measuring 257-kanals 2-marlas out of the disputed land subject to deposit of 

Rs.300,000/- the remaining consideration amount and the defendant was directed to return 

the possession of half portion of the suit land to the legal heirs of Daray Khan plaintiff. The 

appeal preferred by the Defendant Bahadar Khan was dismissed. Therefore, these two 

appeals by the defendant. 
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4. Learned counsel for the appellant argues that the plaintiffs/ respondents failed to prove the 

execution of agreement to sell in their favour and payment of earnest money. States that 

without any reason one of the alleged marginal witnesses Muhammad Iqbal was not 

produced. Further that one of the proposed vendees withdrew from the claim of specific 

performance stating that there was no agreement to sell between the parties. When the 

agreement does not contain the bifurcation of property between the proposed vendees and 

the consideration amount, therefore, in accordance with Section 17 of the Specific Relief 

Act (I of 1877) the suit was liable to be dismissed. Relies upon "Farzand Ali and another v. 

Khuda Bakhsh and others" (PLD 2015 Supreme Court 187), "Khalil-ur-Rehman and others 

v. Mst. Vakeelan and another" (PLD 2006 Karachi 267), "Samar Ali through his Legal Heirs 

and 3 others v. Muhammad Malik and 4 others" (1995 CLC 1751), "Wali, Jahania and Allah 

Dad v. Manak Ali, Lal and Murad" (PLD 1965 Supreme Court 651), "Muhammad Ishaq and 

another v. Mst. Sufia Begum" (1992 SCMR 1629), "Haji Muhammad Sadiq v. Haji Syed 

Muhammad Sadiq Sharif and others" (1997 SCMR 1994) and Razia Sultana Bano and 4 

others v. Muhammad Sharif and 9 others (1993 SCMR 804). 

5. On the other hand, learned counsel for the plaintiffs argue that there are concurrent 

findings about the existence of agreement between the parties and no fraud or 

misrepresentation has been alleged. Argue that even in the appellate court an application 

was filed by the plaintiff that he wants to get the whole of property by payment of remaining 

consideration amount. He moved an application for amendment of plaint on 07.10.2008, 

unfortunately the application was dismissed on 26.02.2009. Argue that even the case of 

respondent before this court is that with regard to the all properties subject matter of the 

agreement a decree for specific performance in favour of respondent be passed. 

6. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely with their able assistance. 

7. One of the marginal witnesses of agreement has not been produced when the agreement 

was denied by the appellant-defendant. Even in the statements of witnesses, none of the 

witness including the Sub-Registrar had stated that the payment of earnest money was made 

before him. No separate receipt of payment of earnest money was produced. PW-2 Munir 

Ahmad claims to be the witness of document as well as identifier being Lumberdar at the 

time of attestation of agreement Exh.P-1. He also stated that it was admitted by the proposed 

vendee-plaintiff that he has received the earnest money but no money was paid in his 

presence. PW-3 is the person claiming to be the witness of payment of earnest money on 

14.11.1982. I have noticed that the figure "2" in the year 1982 has been disfigured 

afterwards by putting extra ink to disfigure this word. Mentioning of year 1982 is not in the 

cross-examination. He stated that it is wrong that in the year 1982 forged and fictitious 

agreement was prepared, whereas the date of writing of agreement is 15.11.1981 and it was 

registered on the same date. PW-4 claims to be the deed writer. He also stated that no money 

was paid in his presence. The other important fact that in the agreement at page No.2, figure 

8000/- was written which was subsequently substituted with the 800,000/- by making cutting 

in that agreement and further as per PW-3 the money was paid at his Dera, whereas in the 

agreement it has been stated on behalf of the vendor that he has received the money in his 

house. PW-5 is a witness of payment of money. He stated that on the Dera of PW-3 and his 

Dera the earnest money of Rs.800,000/- was paid. 

8. The important notable facts are that as per the story of plaintiff the money was paid one 

day prior to the writing and registration of the agreement to sell Exh.P-1. The amount of 
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Rs.800,000/- was a huge amount in the year 1981 and there is no record that whether this 

amount was withdrawn by two original plaintiffs from the Bank or by sale of their any other 

property or further that after receiving the said amount whether the said amount was used or 

utilized by the defendant. The further astonishing fact is that even no receipt of payment of 

money was prepared at the time of payment of money. Therefore, the version of the 

appellant/defendant gets support from these facts that actually the property was already 

under lease with one of the plaintiffs when he said that his other brother also wants to join 

the lease agreement and in the garb of preparation of lease agreement this agreement Exh.P-

1 has been prepared. 

9. I am further of the view that in the agreement it is written, the important part is 

reproduced as under:- 

 
There is no evidence that the appellant/defendant purchased any land in the said Chak 

that the alleged amount received by the plaintiffs. 

10. The further notable fact is that in accordance with the agreement the date of 

performance was 15.06.1982 whereas the suit in hand was filed on 16.05.1985 i.e. in the 

last days of permissible period of limitation of three years. When in a civil matter the 

time is permitted for filing a suit under the Limitation Act, it does not mean that the 

plaintiff must wait till the last day of limitation and then to file the suit. The period of 

limitation is permissive one and its use as a device to get the benefit from the transaction 

by filing and lodging any suit or claim in the end of permissible period of limitation 

speaks against the plaintiff if no valid reason is advanced for filing the claim in the last 

days of permissible period of limitation. In the circumstances of this case when 

admittedly the suit property was under lease with one of the plaintiffs from Khareef 1980 

to Rabee 1985 and as per the claim of plaintiffs they have paid an amount of 

Rs.800,000/- and remaining amount was Rs.600,000/- which was to be paid on 

15.06.1982 and the defendant was to execute an instrument of sale deed in favour of the 

plaintiffs, why they waited till the end of period of limitation and in this respect had no 

valid explanation had been given by them except that they were asking the 

defendant/appellant for performance of his part but he was reluctant. These grounds are 

general in every suit. Therefore, by considering all these facts in series speak against the 

plaintiff. 

11. So far as the of application of section 17 of the Specific Relief Act (I of 1877) is 

concerned, admittedly one of the plaintiffs made a statement before the court on 

11.06.1991 and also filed an application supported by an affidavit wherein it is 

mentioned, para 2 of the application is reproduced as under:- 
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Though in the receipt it is recorded that he has received his earnest money of Rs.400,000/- 

and on 12.10.1991 upon recording of his statement the suit to his extent was dismissed. It 

seems that this portion of statement was recorded as precautionary measures so that any of 

the parties may not misuse the said amount. Actually the statement of one of the plaintiffs 

Abdul Sattar was that no agreement to sell was arrived at between the parties, only an 

agreement of lease was constituted and on the basis of decision of "Punchait" he has 

withdrawn from the suit. Though learned counsel for the respondent moved an application 

before the learned appellate court in the year 2008 that he be permitted to amend the plaint 

and he wants whole property on payment of total consideration amount, his application was 

dismissed on 26.02.2009. When confronted to the learned counsel that whether the said 

order was challenged before this court; the answer is in the negative. Moreover, Abdul 

Sattar made a statement on 11.06.1991 qua his settlement with the defendant and withdrew 

his suit on 12.10.1991. The defendant was present in the Court. Furthermore, filing of 

application before the learned first appellate court in the year 2008 was otherwise barred, as 

Abdul Sattar was removed from the array of plaintiffs in the year 1991 and after more than 

17 years the application was moved showing willingness by Daray Khan the other plaintiff 

to get the whole of property. When the property as well as consideration amount in favour of 

each proposed vendee was not mentioned with bifurcation, therefore, in accordance with 

Section 17 of the Specific Relief Act, 1877 the suit was not further proceedable and no 

decree could be passed in the suit in my view. 

12. Learned counsel for the respondent/plaintiff has relied upon "Abid Mehmood and others 

v. Noor Muhammad and others (2016 SCMR 1831) to state that the suit was competent. I 

am afraid that this judgment is absolutely not applicable to the facts of this case, as noted 

supra that one of the plaintiffs Abdul Sattar withdrew from his claim in the year 1991 and 

stated that it was not an agreement to sell whereas an application was moved in the year 

2008 at the appellate stage. 

13. So far as the findings of learned trial court as well as appellate court that amount of 

earnest money of Rs.8,000/- was paid by each plaintiff is absolutely against the evidence. It 

was never pleaded that each plaintiff paid Rs.400,000/- nor it is mentioned in the alleged 

agreement to sell. Taking this view from the statement of Abdul Sattar that he has received 

Rs.400,000/- does not mean that other amount of Rs.400,000/- was proved to have been paid 

by Daray Khan the other plaintiff/respondent. Even otherwise the property was under lease 

with Daray Khan till Khareef 1985 and admittedly he is enjoying the possession of suit 

property due to the instant litigation. Therefore, the order of return of Rs.400,000/- by the 

learned trial court was also not sustainable. 

14. In the light of what has been discussed above, both the appeals stand accepted and the 

judgment and decree dated 09.07.2009 passed by the learned first appellate court whereby 

the appeal preferred by the appellant was dismissed are set aside and the judgment and 

decree of learned trial court dated 19.03.1996 to the extent of payment of money 

Rs.4,00,000/- is also set aside/reversed. Resultantly, the suit filed by the respondent-plaintiff 

shall stand dismissed with costs throughout. 

ZC/B-18/L         Appeals allowed. 
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2018 C L C 1384 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD MAJEED----Petitioner 

Versus 

ADDITIONAL DISTRICT JUDGE, PASRUR DISTRICT SIALKOT and 2 others----

Respondents 
 

Writ Petition No.15404 of 2010, heard on 26th September, 2017. 

Civil Procedure Code (V of 1908)--- 
----Ss. 152 & 153---Specific Relief Act (I of 1877), S. 12---Suit for specific performance of 

contract---Compromise decree---Execution petition---Sale deed was registered on the basis 

of decree of Court---Correction of error in the sale deed---Limitation---Scope---Sale deed 

was registered on the basis of decree passed by the court---Petition for correction of sale 

deed was moved which was accepted with the direction to the Revenue Official to delete 

Khasra number incorporated in the sale deed---Validity---No Khasra number of suit land 

was mentioned either in the agreement to sell or plaint and decree in favour of plaintiff---

Agreement to sell was with regard to shops jointly owned by the defendants---Decree for 

specific performance of part of suit property was passed without specification of boundaries 

as well as mentioning the area of said property---Sale deed was registered without ensuring 

that it was in accordance with the judgment passed by the Trial Court---Limitation could not 

be a hurdle in the way of dispensation of justice when a wrong had been done by the Court--

-Petitioner for invoking constitutional jurisdiction was bound to show some jurisdictional 

defect committed by the courts below---No such defect had been pointed out in the orders 

passed by the courts below---Constitutional petition was dismissed in circumstances. 

 

Baqar v. Muhammad Rafique and others 2003 SCMR 1401; Ministry of Inter Provincial 

Coordination v. Major (R) Ahmad Nadeem Sadal and others 2014 CLC 600; Syed Saadi 

Jafri Zainabi v. Land Acquisition Collector and Assistant Commissioner PLD 1992 SC 472; 

Muhammad Yousaf v. Manzoor Ahmad and another PLD 2006 Lah. 738; Mst. Sakko and 

others v. Mst. Sharifan 2011 YLR 2815; Avari Hotels Limited through Chairman and Chief 

Executive v. Investment Corporation of Pakistan through Managing Director/Principal 

Officer and 6 others 2002 CLC 1889 and Muhammad Anwar and 8 others v. Muhammad 

Ashraf PLD 2001 SC 209 ref. 

Malik Ghulam Hussain Awan for Petitioner. 

Tariq Mehmood Bhalli for Respondents. 

Dates of hearing: 25th and 26th of 2017. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.----Through this writ petition petitioner who is decree-holder of 

part of the suit property, on the basis of compromise in a suit for specific performance, has 

challenged the order passed by the learned trial court dated 11.12.2009 whereby an 

application filed by one of the judgment-debtors/respondent No. 3 under sections 152 and 

153 of the C.P.C. was accepted whereby it was ordered to the concerned revenue officials to 

correct the record after deleting Khasra Nos. 648 and 649 and the order of learned revisional 
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court dated 4.7.2010 has been challenged whereby revision petition filed by the petitioner 

was dismissed. 

2. I have heard learned counsel for the parties at length on 25.9.2017 and 26.9.2017 and 

gone through the record appended with this writ petition. 

3. Learned counsel for the petitioner argues that the judgment and decree dated 08.11.2000 

attained finality when no appeal against the said judgment and decree was filed and further 

the respondent and others filed objection petition against the execution of decree, they also 

filed an application under section 12(2) of the C.P.C., a review petition, a suit, a complaint 

under section 420 of P.P.C. and when all the abovesaid proceedings ended in dismissal, they 

filed an application under sections 152 and 153 of the C.P.C., which is subject matter of this 

writ petition, with a delay of about 8 years, therefore, states that the application was not 

competent. Prays for acceptance of the instant writ petition. 

4. On the other hand, learned counsel for the respondent while relying upon "Baqar v. 

Muhammad Rafique and others" (2003 SCMR 1401) and "Ministry of Inter Provincial 

Coordination v. Major (R) Ahmad Nadeem Sadal and others" (2014 CLC 600) states that the 

application was competent when the applicant one of the judgment debtors wanted that from 

the sale deed executed through the representative of the Court for execution of the decree for 

specific performance, the Khasra numbers as well as specification of the property have been 

deleted on the ground that same have been dishonestly mentioned against the judgment and 

decree. Learned counsel for the respondent further states that the earlier proceedings 

initiated in the shape of review, suits, application under section 12(2) of the C.P.C., were not 

competent, therefore, they have no adverse effect against their rights. Argues that there are 

concurrent findings of fact by the two courts below and further the learned revisional court 

has dismissed the revision petition filed by the petitioner, therefore, in the civil matters there 

is no scope of interference by this Court while exercising jurisdiction under Article 199 of 

the Constitution of Islamic Republic of Pakistan, 1973. While relying upon "Syed Saadi 

Jafri Zainabi v. Land Acquisition Collector and Assistant Commissioner" (PLD 1992 

Supreme Court 472) further argues that in the Sale Deed khasra numbers and specification 

of property has been mentioned without the permission of the court, this specification was 

even not the part of the judgment and decree, therefore, the application moved by the 

respondent-applicant was absolutely in accordance with law as the registration of sale deed 

is outcome of order of the court and said order is to be corrected under the powers available 

with the court under sections 152 and 153 of the C.P.C. Further that for correction of the 

order limitation is not a bar. Moreover while relying upon "Muhammad Yousaf v. Manzoor 

Ahmad and another" (PLD 2006 Lahore 738) argues that writ petition is not competent 

against the revisional court's order and also while referring "Mst. Sakko and others v. Mst. 

Sharifan" (2011 YLR 2815) states that application was competently filed and rightly 

accepted. While relying upon "Avari Hotels Limited through Chairman and Chief Executive 

v. Investment Corporation of Pakistan through Managing Director/Principal Officer and 6 

others" (2002 CLC 1889) and "Muhammad Anwar and 8 others versus Muhammad Ashraf" 

(PLD 2001 SC 209) argues that limitation was not a hurdle in the case in hand, therefore, the 

view taken by the two courts below is in accordance with law. Prays for dismissal of the 

instant writ petition. 

5. I have heard learned counsel for the parties at length and gone through the record as well 

as case law. 
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6. Admittedly with regard to four shops owned by respondent No.3, his brother and three 

sisters a suit for specific performance was filed by the writ petitioner and on the basis of 

compromise the suit was decreed to the extent of respondent No. 3, his brother Frances 

Hayat was directed to return the money received by him whereas to the extent of defendants 

Nos. 3, 4 and 5 the suit was dismissed. Admittedly in the agreement or in the plaint no 

khasra number of suit land as well as specification decreed in favour of plaintiff-petitioner 

was mentioned. Actually the agreement was for four shops, admittedly, jointly owned by all 

the defendants and a decree for specific performance of part of the suit property was passed 

against one of the defendants without specification of the boundaries of the shop decreed as 

well as mentioning the area of the said shop, therefore, the application moved by respondent 

No.3/judgment-debtor under sections 152 and 153 of the C.P.C. was competent to correct 

the error in the sale deed which was registered under the order passed by the learned 

executing court without scrutinizing the said document ensuring that it is in accordance with 

the judgment passed by the learned trial court while decreeing the suit, therefore, in the light 

of the judgment of the august Supreme Court of Pakistan limitation cannot be a hurdle in the 

way of dispensation of justice when a wrong has been done by the Court, therefore, the view 

taken by both the courts below is in accordance with law. I am clear in my mind that while 

invoking jurisdiction under Article 199 of the Constitution of Islamic Republic of Pakistan, 

1973 petitioner was bound to show some jurisdictional defect committed by the courts 

below but no such defect has been pointed out in the orders passed by the learned courts 

below. In this eventuality, against an order of the revisional court in civil matters the 

jurisdiction conferred upon this Court under Article 199 of the Constitution of Islamic 

Republic of Pakistan, 1973 can be exercised rarely in exceptional circumstances when the 

petitioner is able to show some jurisdictional defect committed by the courts below while 

passing the impugned order but no such defect has been highlighted. In this view of the 

matter, I see no force in the instant writ petition, therefore, same stands dismissed. 

ZC/M-197/L         Petitioner dismissed. 

 

2018 C L C 1782 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD FAISAL SULTAN and another----Petitioners 

Versus 

MUHAMMAD AJMAL through his Legal Heirs----Respondent 
 

Civil Revision No.1453 of 2010, heard on 24th May, 2018. 

(a) Civil Procedure Code (V of 1908)--- 
----O. VI, R.4---Allegation of fraud---Plaintiff was duty bound to specifically plead the fraud 

in accordance with O.VI, R.4, C.P.C. 

Messrs Lanvin Traders, Karachi v. Presiding Officer, Banking Court No.2, Karachi and 

others 2013 SCMR 1419 rel. 

 

(b) Qanun-e-Shahadat (10 of 1984)--- 
----Art.117---Document---Burden of proof, discharge of---Scope---Burden of proof was 

upon the party making claim---If a party had made a claim and failed to produce evidence to 

support the same, such claim would fail---When party challenging the validity of a 
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document was able to discharge part of his onus, only then the burden to prove the validity 

of document shifted upon the beneficiary. 

Liaqat Ali and another v. Col. (Retd.) Akhtar Sultan PLD 2014 Sindh 78 rel. 

 

(c) Qanun-e-Shahadat (10 of 1984)--- 
----Art.72---Civil Procedure Code (V of 1908), O.I, R.10---Contents of documents---Proof--

-Necessary parties, impleading of---Scope---Where the document had been challenged on 

the basis of connivance, fraud, forgery and misrepresentation then all the persons who 

participated in the preparation of the document were necessary parties---When a registered 

document was challenged the Registrar who registered the document in question (Provincial 

Government) was necessary party and thereafter the officials of the Provincial Government--

-Question of connivance with the defendants could not be proved without impleading the 

officials (Registrar) as well as witnesses and the identifier of the maker of the document at 

the time of registration of the document. 

Abdul Qadus Rawal for Petitioners. 

Ex-Parte for Respondent. 

Date of hearing: 24th May, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners, who are 

defendants in a suit for declaration, have challenged the judgment and decree dated 

22.02.2010, passed by the learned Additional District Judge, Nankana Sahib, whereby the 

appeal filed by the petitioners was dismissed and the judgment and decree dated 15.06.2004, 

passed by the learned Civil Judge Class-II, Nankana Sahib, whereby the suit filed by the 

plaintiff/respondent was decreed. 

2. The respondents were proceeded against ex parte vide order dated 04.02.2016. Thereafter, 

the respondents moved an application (C.M.No.01/2016) for setting aside the ex parte 

proceedings. Notice was issued on that application to the other side. After that neither the 

applicants nor their learned counsel appeared before this Court, therefore, again they were 

proceeded against ex parte vide order dated 23.10.2017. Even, today, no one is present on 

behalf of the respondents; therefore, ex parte arguments of learned counsel for the 

petitioners have been heard. 

3. Brief facts are that the plaintiff/predecessor-in-interest of the respondents, on 08.07.2000, 

filed a suit for declaration to the effect that he be declared owner of the suit property seeking 

declaration that General Power of Attorney, registered on 27.06.1995 at Serial No.162, on 

behalf of the plaintiff in favour of defendant No.1 and registered Exchange Deed No.725, 

registered on 17.10.1995, on behalf of defendant No.1 in favour of defendant No.2 as well 

as mutation No.933, attested on 26.12.1995 on the basis of Exchange Deed and the entries in 

the revenue record in favour of defendant No.1 be declared illegal, fictitious, against the law 

and facts, based on fraud and cheating and are liable to be cancelled being without 

jurisdiction, without authority and being collusive. 

Written statement was filed by the petitioners/defendants and contested the suit. Learned 

trial court framed the issues and invited the parties to produce their evidence. Both the 

parties produced their respective oral as well as documentary evidence. The learned trial 

court decreed the suit filed by the plaintiff vide judgment and decree dated 15.06.2004. The 



 

 

(1087) 

 

appeal thereagainst preferred by the petitioners was dismissed by the learned first appellate 

court vide judgment and decree dated 22.02.2010. Hence, this civil revision. 

4. I have heard the learned counsel for the petitioners at length and gone through the 

available record with the able assistance of learned counsel for the petitioners as well as the 

case law referred to by the learned counsel for the petitioners. 

5. The plaintiff/predecessor-in-interest of the respondents produced General Power of 

Attorney as Exh.P-1, registered Exchange Deed as Exh.P-2, copies of Jamabandi as Exh.P-3 

and Exh.P-4 as well as khasragirdawri as Exh.P-5 and Exh.P-6 and the plaintiff himself 

appeared as his own witness as PW-1. When Ajmal, plaintiff appeared as PW-1, original 

Power of Attorney was put to him and it was exhibited as Exh.P-1 and original Exchange 

Deed was also put to him and it was exhibited as Exh.P-2. The plaintiff in his statement 

stated that he is ready to get his signatures comparison with the disputed documents but he 

never moved for comparison of his alleged thumb impressions and signatures. Light in this 

regard can be taken from the case of Syed Hussain Naqvi and others v. Mst. Begum Zakara 

Chatha through LRs and others (2015 SCMR 1081). 

6. In the suit, the plaintiff has alleged that both registered documents are the result of 

connivance of the defendants and are forged, fictitious, result of misrepresentation and 

fraud. In that eventuality, I am clear in my mind that it was the duty of the plaintiff to 

specifically plead the fraud in accordance with Order VI, Rule 4 of the C.P.C. In this regard, 

reliance can be placed upon the case of Messrs Lanvin Traders, Karachi v. Presiding Officer, 

Banking Court No.2, Karachi and others (2013 SCMR 1419). 

7. Further, when the documents which have been challenged on the basis of connivance, 

fraud, forgery and misrepresentation and in this regard all the persons, who participated in 

the preparation of those documents whether these are fictitious, forged or valid documents, 

were necessary party in the suit, viz. the Sub-Registrar, the witnesses to the documents, 

Scribe, maker or the identifier. 

8. Moreover, the plaintiff/respondent avoided to produce his Identity Card on the ground 

that the same has been misplaced and no new Card was applied. When a person challenges 

the validity of a registered document, he is duty bound to discharge his onus to prove the 

case pleaded by him. If he fails to prove the case pleaded, no question of shifting of onus to 

the other party, in my considered view, because regarding the registration of the document 

some presumptions are attached with the document. Reliance is placed upon the case of 

Mehr Muhammad Hayat and others v. Tahir Hanif and others (2015 YLR 789). 

9. The presumption that the public functionaries, who registered a document is registered in 

accordance with law, unless it is proved otherwise. In the case in hand, the basic document 

challenged through a suit by the plaintiff/respondents is a registered General Power of 

Attorney (Exh.P-1). As I have discussed supra that in the case in hand, Province of Punjab 

was necessary party and thereafter the officials of the Province discharging the duty as Sub-

Registrar while registering the document(s) and the others relevant, who have not been 

impleaded as defendants. Therefore, no question of connivance with the defendants can be 

proved without impleading the officials as well as the witnesses and the identifier of the 

maker of the document at the time of registration of the document. 

10. Further when the prayer of the plaint or the head note of the suit is minutely scrutinized, 

all grounds of attack upon the documents challenged through the suit are self-contradictory. 

Both the learned courts below have absolutely not considered the legal aspect of the case 

simply on the ground that the plaintiff appeared in the Court and made statement which 
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discharges the onus, this is a wrong view being against the law, therefore, both the learned 

courts below reached to a wrong conclusion. The evidence of defendant in shape of 

witnesses, scribe and identifier, who is attorney appeared as DW-4 proves the stance of 

defendant. In these circumstances, the findings recorded by the learned courts below are 

absolutely wrong. 

11. I am of the considered view that burden of proof is always upon the party who claims, 

therefore, if a party makes a claim and does not produce evidence to support its claim, such 

claim would fail. If the party challenging the validity of a document is able to discharge part 

of his onus, only then the burden to prove the validity of document shifts upon the 

beneficiary. In this regard, light can be taken from the judgment in the case of Liaqat Ali and 

another v. Col. (Retd.) Akhtar Sultan (PLD 2014 Sindh 78). 

12. In this view of the matter, this civil revision is allowed; the judgment and decree dated 

15.06.2004, passed by the learned Civil Judge Class-II, Nankana Sahib and the judgment 

and decree dated 22.02.2010, passed by the learned Additional District Judge, Nankana 

Sahib, respectively, are set aside and as a result, the suit filed by the plaintiff stands 

dismissed, with costs throughout. 

SA/M-102/L         Revision allowed. 

 

2018 C L C 1811 

[Lahore] 

Before Amin-ud-Din Khan, J 

RASHEED AHMAD (DECEASED) through L.Rs.----Petitioner 

Versus 

NAZAR HUSSAIN MALIK and another----Respondents 
Civil Revision No.4900 of 2016, heard on 21st February, 2018. 

Contract Act (IX of 1872)--- 
----Ss. 133, 134 & 135---Civil Procedure Code (V of 1908), O.VII, R.2 & O. XXI, R. 58---

Money suit---Statement of surety that if decretal amount was not paid by the defendant, he 

would satisfy the same---Compromise between the parties without consent of surety---

Compromise decree---Execution petition---Objection petition---Discharge of surety due to 

variation of agreement by the parties without consent of surety---Scope---Plaintiff and 

defendant made settlement through compromise that properties mentioned in the 

compromise deed would be transferred in favour of plaintiff---Plaintiff moved execution 

petition wherein surety submitted objection petition but same was dismissed---Contention of 

surety was that decree was passed with regard to the properties which were not subject 

matter of the suit and he was not bound to satisfy the decree---Validity---Decree was passed 

on the basis of compromise with regard to properties which were not subject matter of the 

suit---Said decree could not be executed against the surety---Surety never consented for 

satisfaction of decree regarding the properties which were not subject matter of the suit---

Suit was not decided on merits---Parties had agreed that if properties mentioned in the 

compromise deed were not transferred in favour of decree-holder then decretal amount 

would be recovered after auction of the properties---Surety was not bound to satisfy the 

decree of the Court passed on the basis of compromise deed when he was not privy to the 

contract of compromise---When terms were settled between the parties to the suit through a 

compromise then surety would be discharged---Findings recorded by the Courts below were 
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nullity in the eye of law---Impugned orders passed by the Courts below were set aside---

Revision was allowed in circumstances. 

Shahamad Khan v. Sh. Muhammad Akbar and others 2005 CLC 641; Messrs Asim Traders 

through Sole Proprietor and others v. National Bank of Pakistan through Manager 2016 

CLD 1654; Industrial Development Bank of Pakistan v. Hyderabad Beverage Company 

Private Limited and others 2016 CLD 560 and Industrial Development Bank of Pakistan v. 

Hyderabad Beverage Company Private Limited and others 2016 SCMR 451 distinguished. 

M.C.B. Bank Ltd. v. Deputy Free Shop Ltd. PLD 2011 Kar. 586; Narsingh Mahton and 

others v. Nirpat Singh and others A.I.R. 1932 Patna 313; Muhammad Yusaf v. Ram 

Govinda Ojha A.I.R. 1928 Calcutta 177(2); National Coal Co., Ltd. v. Kshitish Bose and 

Co. A.I.R. 1926 Cal. 818; Mahomedalli Ibrahimji v. Lakshmibai Anant Palande A.I.R. 1930 

Bom. 122 and N.D. Leasing Corporation v. National Fibers Ltd. 2002 CLD 643 rel. 

Sh. Usman Karim-ud-Din for Petitioners. 

Sh. Naveed Shahryar, Shahid Mehmood Khan Khilji and Ms. Fatima Malik for Respondent 

No.1. 

Date of hearing: 21st February, 2018. 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Despite service, no one has shown appearance on behalf of 

respondent No. 2 and as such he is proceeded against ex parte. 

2. Through this single judgment, I intend to decide the instant Civil Revision as well as Civil 

Revision No. 4949 of 2016. Through the revision petitions, the order dated 23.11.2016 

passed by a learned Additional District Judge, Faisalabad whereby the appeal filed by the 

petitioners was dismissed and the judgment/order dated 09.03.2016 handed down by a 

learned Civil Judge 1st Class, Faisalabad whereby objection petition filed by the petitioners 

was dismissed have been called in question. 

3. Brief facts of the case are that on 08.03.1999, respondent No.1 filed a suit against 

respondent No. 2 for recovery of Rs.80,00,000/- through auction of property of defendant 

(mentioned in the agreement) on the basis of agreement to sell dated 17.12.1996 before 

learned Senior Civil Judge, Faisalabad. During pendency of the suit, petitioners in both the 

revision petitions stood sureties for satisfaction of the decree. On 14.10.1999, statement was 

recorded in the Court that in case of decree against Latif Ahmad, if he does not pay the 

decretal amount, petitioners will abide by the orders of the Court. Subsequently, matter 

between the parties to the suit was settled through written compromise dated 01.03.2001 

exhibited as Ex.C-1. Statement of the parties to the suit was recorded on 22.03.2001 and 

learned trial Court decreed the suit in the light of Ex.C-1, i.e. the compromise effected 

between the parties. Decree sheet was prepared in accordance with the compromise. 

4. It will not be out of place to mention here that in the original suit, claim for recovery of 

Rs. 80,00,000/- was made on the basis of agreement dated 17.12.1996 and it was sought that 

the said amount be paid to the plaintiff after auction of the property of defendant mentioned 

in the headnote of plaint situated in Chak No. 229-RB Tehsil Jaranwala District Faisalabad 

in accordance with Jamabandi for the year 1994-1995 measuring 24-kanals 17-marlas 6-

sarsai whereas through the compromise, it was settled between the parties to the suit that 

defendant (Latif Ahmad) will get the property mentioned in Ex.C-1 situated in Chak No. 

109-RB Tehsil Jaranwala District Faisalabad transferred in the name of plaintiff (Nazar 

Hussain) from the name of Mst. Parveen Akhtar who is owner of the property and wife of 

defendant. It was further settled that the other property situated in Chak No. 216-W owned 
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by Mst. Parveen Akhtar will also be got transferred in the name of plaintiff and further, the 

property situated in Chak No. 216-W mentioned in Ex.C-1 owned by Latif Ahmad 

(defendant) will also be transferred in the name of plaintiff. As per compromise deed, the 

property owned by the defendant measuring 32-kanals 16-marlas Khewat No. 1, Khatooni 

No.1 situated at Tehsil Nankana Sahib District Sheikhupura shall also be transferred in the 

name of plaintiff. It was further stated in Ex.C-1 that an amount of Rs. 2,00,000/- will be 

paid to the plaintiff on 01.10.2001 and four shops situated in Chiniot will be given to the 

plaintiff. Compromise deed further contains the term that if there will be any defect or 

hurdle in the transfer of the properties mentioned therein in favour of plaintiff, defendant 

will be bound to pay Rs. 5,000/- per marla of the property situated in Chak No. 109-RB and 

Rs. 8,000/- per marla regarding the property situated in Chak No. 216-RB to the plaintiff. It 

was further written in the compromise deed that a promissory note of Rs.6,00,000/- will also 

be given to the plaintiff by defendant. 

The compromise deed referred to (Ex.C-1) was also thumb marked by Mst. Parveen Akhtar 

and decree was passed in accordance with the terms of said document. 

5. Lengthy arguments have been advanced by both the learned counsel. I have heard learned 

counsel for the parties and examined the record appended with both the revisions petitions 

with the able assistance of learned counsel for the parties. 

6. It is on the record that subsequently, Mst. Parveen Akhtar filed an application under 

section 12(2) of the C.P.C. and challenged the judgment and decree passed with regard to 

the properties owned by her. On 30.10.2003, learned counsel for the decree holder made a 

statement that decree holder has no objection if name of Mst. Parveen Akhtar is deleted 

from the decree. In the opinion of learned counsel for the respondent No. 1 (decree holder), 

according to para-8 of the compromise deed (Ex.C-1), the amount is to be recovered from 

the judgment debtor and handed over to the decree holder, therefore, the persons who stood 

sureties are also obliged to satisfy the decree. 

7. Execution petition was filed on 25.10.2001. In the previous round of litigation, when the 

property was attached, the sureties filed an appeal before this Court in shape of F.A.O. No. 

87 of 2012 to challenge the order qua attachment of property. The appeal was though 

dismissed but with an observation that the appellant will be at liberty to raise all the 

objections before the learned executing Court. Thereafter, revision petitioners filed 

objections before the learned executing Court which were dismissed and appeal preferred 

thereagainst was also dismissed. Hence the instant Civil Revision as well as Civil Revision 

No. 4949 of 2016. 

8. Learned counsel for the petitioners has pressed that the suit had not been decided on 

merits after recording evidence regarding the subject matter but it was a result of 

compromise between the parties and that too decree was granted with regard to the property 

which was not subject matter of the suit. Therefore, petitioners are not bound by the decree 

and they cannot be compelled to satisfy the decree. 

9. On the other hand, learned counsel for the respondent No.1 (decree holder) argues that 

objection under Order XXI Rule 58 of the C.P.C. must be within reasonable time but the 

objection was filed after a long delay, therefore, prays for dismissal of both the revision 

petitions. 

10. When a decree was granted on the basis of compromise with regard to the property 

which was not subject matter of the suit, I am afraid that the decree cannot be executed by 

the Court. Admittedly, petitioners never consented for satisfaction of the decree regarding 
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the properties which were not subject matter of the suit. The suit was not decided on merits 

and decree was passed on the basis of compromise with regard to the properties which were 

not subject matter of the suit. Even the decree for recovery of money was granted in 

accordance with Ex.C-1 with the understanding that in case of non-transfer of the properties 

mentioned therein in the name of decree holder, money would be recovered in accordance 

with the ratio settled therein after auction of the subject properties. Therefore, by no stretch 

of imagination, it can be said that sureties are bound to satisfy the decree of the Court 

granted on the basis of compromise deed, especially when they were not privy to the 

contract of compromise. 

11. To strengthen the view taken by this Court, reliance can be placed upon "M.C.B. Bank 

Ltd. v. Deputy Free Shop Ltd." (PLD 2011 Karachi 586). I quote paragraphs Nos. 13 and 14 

of the judgment:- 

"13. The other point to be noted with regard to the substituted proviso (i.e., as presently 

applicable) is that it expressly refers to the sale of the attached property, a reference missing 

entirely in the sub-rule prior thereto. It appears that earlier there was a divulgence of opinion 

as to whether objections under Rule 58 could only be taken upon attachment but before sale 

or whether, even if they could be taken after sale, the application under Rule 58 had to be 

filed prior to the confirmation of the sale. In my view, the express reference to the sale of the 

attached property sets this controversy at rest, and this is all the more so given that the only 

remedy now available to the objector is by way of an application under Rule 58 and not by 

means of a separate suit. It therefore follows that an objection or claim as now envisaged in 

Rule 58 can be taken (subject to the terms thereof) at any time after attachment and may 

even be taken after confirmation of the subsequent sale. 

14. The next point to be noted with regard to the proviso is that the "first attachment" 

referred to therein (which, in my view, continues to have the same meaning as in the original 

Lahore High Court amendment) must comply with the requirements in relation to 

attachment. Of these, the most important is the well settled proposition that an attachment is 

not effective simply on the making of the attachment order, but only when it has been given 

effect to in the prescribed manner, namely as per the requirements of Rule 54. Now, it is 

well settled that substantial compliance of Rule 54 is sufficient for the attachment to become 

effective. However, in my respectful view, when the question of whether the modalities of 

Rule 54 have been complied with or not arises in the context of considering an objection 

under Rule 58, a substantial gloss must be placed on the case-law, and even greater care 

must be taken to ensure that there has been such sufficient compliance of Rule 54 as meet 

the ends of justice. This is so because once it is held that attachment has been properly 

effected, then the proviso of Rule 58(1) may become engaged in appropriate circumstances 

and that can, for the reasons given above, have materially adverse consequences for the 

objector, up to and including completely shutting out his objection or claim altogether, 

which would effectively leave him remediless." 

12. I can further rely upon "Narsingh Mahton and others v. Nirpat Singh and others" (AIR 

1932 Patna 313). I quote the relevant extract therefrom:- 

"A term in a contract of suretyship was as follows: If the suit is decided against the 

defendants and a decree for mesne profits is passed in favour of the plaintiffs, the plaintiffs 

would realize the amount of decree of mesne profits from the property mentioned in this 

deed. The suit with regard to claim of possession was decided against the defendants and the 

plaintiffs and the defendants compromised their dispute as to the mesne profits and agreed 
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upon a definite sum exceeding the amount for which surety was given and a certain time 

was given to defendants within which to make the payment. 

Held: that both by the making of the compromise and the granting of time the surety was 

discharged. (P-315 C-1)" 

13. Light can also be taken from the rule of law enunciated in "Muhammad Yusaf v. Ram 

Govinda Ojha" [AIR 1928 Calcutta 177(2)] wherein it was concluded as under:- 

"When a surety agrees that if the creditor is unable to obtain payment of the decretal amount 

from the debtor, to liquidate any sum which the Court after contest should hold payable by 

the debtor to the creditor but the suit was compromised and decree was obtained on the basis 

of the award of the arbitrator: 

Held: that such an arrangement operated as a discharge of the surety. (P 178 C2)" 

14. Reliance can be placed upon "National Coal Co., Ltd. v. Kshitish Bose and Co." (AIR 

1926 Calcutta 818) and relevant portion of the judgment is reproduced below:- 

"If a consent decree is passed without the knowledge and consent of the surety for judgment 

debtor, the surety is discharged. (P-818 C-2)" 

15. The rule of law expounded in "Mahomedalli Ibrahimji v. Lakshmibai Anant Palande" 

(AIR 1930 Bombay 122) can also be relied upon wherein it was held that surety for 

defendant is discharged if suit is compromised and if compromise is not contemplated by 

surety and is prejudicial to his rights. 

16. I would further like to rely upon "N.D. Leasing Corporation v. National Fibers Ltd." 

(2002 CLD 643) and to quote the relevant portion thereof as follows:- 

"The principle underlying the revocation or discharge of guarantee are provided in sections 

133 to 141 of the Contract Act. Under section 133 a variance, made without the surety 

consent, discharge a surety in respect of transactions subsequent to the date of the variance. 

Under section 134 the surety is discharged by any contract between the Creditors and 

Principal by which Principal debtor is released or by any act or omission by the Creditor, the 

legal consequence of which is the discharge of the Principal debtor. These provisions clearly 

state that the surety could be discharged of their liability in the event of any occurrence as 

mentioned therein." 

17. The case law referred to by learned counsel for the respondent No. 1 in shape of 

"Shahamad Khan v. Sh. Muhammad Akbar and others" (2005 CLC 641), "Messrs Asim 

Traders through Sole Proprietor and others v. National Bank of Pakistan through Manager" 

(2016 CLD 1654), "Industrial Development Bank of Pakistan v. Hyderabad Beverage 

Company Private Limited and others" (2016 CLD 560) and "Industrial Development Bank 

of Pakistan v. Hyderabad Beverage Company Private Limited and others" (2016 SCMR 

451) is absolutely not applicable to the facts of the case, therefore, not helpful for respondent 

No.1. 

18. I am of the further view that when terms were settled between the parties to the suit 

through a compromise, surety is discharged in the light of sections 133, 134 and 135 of the 

Contract Act, 1872. 

19. Pursuant to above, the findings recorded by both the learned Courts below are nullity in 

the eye of law and as such not sustainable. Hence, both the revision petitions are allowed 

and resultantly, the order dated 09.03.2016 as well as judgment dated 23.11.2016 passed by 

learned Civil Judge, Faisalabad and learned Additional District Judge, Faisalabad 

respectively are set aside. 

ZC/R-4/L Revision allowed. 
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2018 C L C Note 1 

[Lahore] 

Before Amin-ud-Din Khan and Tariq Iftikhar Ahmed, JJ 

MUHAMMAD RAFIQUE and others---Petitioners 

Versus 

MEMBER FEDERAL LAND COMMISSION and others---Respondents 
 

W. P. No. 1961 of 2002, heard on 11th April, 2017. 

Land Reforms Regulation, 1972 [MLR No. 115]--- 
----Para. 7---Surrender of land---Surrender of lands in favour of sisters by declarant through 

gift mutations---Validity---Federal Land Commission noted that one of the brothers of 

declarant received 72 squares of land whereas other two brothers received 64 squares of land 

each---Declarant did not transfer disputed land through gift mutations in favour of donees, 

his sisters, to compensate them as they had not received due share of inheritance--- Ground 

for declaring transfer as valid was incorrect at the face of it---Nothing was available on 

record that donees were unmarried or widowed at time of transfer of land through gift 

mutations under challenge---High Court while declaring the findings of Federal Land 

Commission regarding one mutation to the extent of 800 kanals Land and the other mutation 

as a whole as without jurisdiction, upheld the rest of the mutations in the circumstances---

Constitutional petition was disposed of accordingly. [Paras. 12 & 13 of the judgment] 

            

 Begum Nusrat Ali Gonda v. Federation of Pakistan and others PLD 2013 SC 829 rel. 

Mian Khalid Habib Elahi, Miss Shazia Malik and Mian Muhammad Saeed for Petitioners. 

Khawaja Salman Mehmood, Assistant Advocate-General Punjab for Respondents Nos 1 - 8. 

Syed Muhammad Kaleem Ahmad Khurshid for Respondent No.9. 

Respondents Nos. 10, 11(a) to 11(c): Ex parte. 

Tahir Munir Malik for Respondents Nos. 12 - 17 and for Petitioners (in W.P. No.499 of 

2002). 

Abdul Majeed Iftikhar Janjua for Applicant (in C.M. No. 1 of 2005). 

Date of hearing: 11th April, 2017. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this single judgment we intend to decide the above 

captioned writ petition as well as Writ Petition No. 416 of 2002 (Muhammad Ali v. Member 

Federal Land Commission etc.) and Writ Petition No.499 of 2002 (Muhammad Yar 

deceased through his legal heirs v. Member Federal Land Commission etc.). The instant writ 

petition as well as Writ Petition No.416 of 2002 have been filed by the tenants/allottee of the 

resumed land, whereas Writ Petition No.499 of 2002 has been filed by Muhammad Yar 

deceased (maternal grandfather of declarant) through his legal heirs claiming to be the 

transferee of land from declarant Syed Muhammad Mujahid Hussain Shah through tamleek 

mutation No.25 attested on 17.1.1971 of Mouza Fidai Shah and part of land through tamleek 

mutation No.228 attested on 27.2.1971 of Mouza Chakoka Minchin Abad District 

Bahawalnagar. Through all the writ petitions the order passed by the Federal Land 

Commission dated 23.1.2002 has been challenged. In the writ petitions filed by the 

tenants/allottee, the previous orders dated 15.9.1997 and 26.8.1997 of the Land 

Commissioner and Deputy Land Commission have also been challenged. 
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2.         The necessary facts for determination of the writ petitions in hand are that Syed 

Muhammad Mujahid Hussain Shah was declarant under the Land Reforms Regulation 1972. 

In the declaration form he indicated that he had transferred the property through mutation 

No.25 attested on 17.1.1971 in village Fidai Shah to his two sisters namely Ghulam Sughran 

and Sardar Begum, the land measuring 500-kanals and 300-kanals respectively and 

he/declarant also transferred the land measuring 200-kanals to his maternal grandfather 

namely Muhammad Yar. He also mentioned that he has already gifted the land measuring 

830-kanals, 13-marlas in Mouza Said Ali in favour of his aforesaid two sisters through 

mutation No.30 attested on 17.1.1971. Similarly vide mutation No. 228 attested on 

27.2.1971 he had gilled the 85-kanals 17-marlas of land in favour of his maternal 

grandfather in village Chakoka District Bahawalnagar. The aforesaid mutations were 

scrutinized and declared invalid by the Land Commissioner, Bahawalpur Division, 

Bahawalpur vide his order dated 21.9.1972 holding that since the gifts were made in favour 

of non-heirs, as such were not covered under the exemptions of Paragraph 7 of the Land 

Reforms Regulation 1972. The land transferred through these mutations was calculated in 

the holding of the declarant. The declarant was allowed to retain 12000 PIUs the permissible 

sealing and 2000 PIUs more on the basis of having a Tube Well in accordance with 

Paragraph 8 of the Land Reforms Regulation, 1972. Mst. Ghulam Sughran and Sardar 

Begum filed an appeal before the Chief Land Commissioner against the order dated 

21.9.1972, which was dismissed vide order dated 22.10.1973. A revision petition was filed 

before the Federal Land Commissioner which was also dismissed by the Member Federal 

Land Commission vide order dated 11.3.1975. Along with the above said three mutations, 

mutation No.19 was also declared as invalid, though the said mutation was not under 

scrutiny by any of the Land Reforms Authorities. The declarant as well as the transferees of 

the said mutations filed Writ Petition No.1558 of 1975 against the Federal Land 

Commission as well as the tenants/allottee of the land which was accepted vide order dated 

26.1.1994 and the matter was remanded to the Federal Land Commission after setting aside 

the previous orders passed by the Member Federal Land Commission dated 11.3.1975. The 

order of Additional Chief Land Commissioner dated 22.10.1973 and of Commissioner 

Bahawalpur Division dated 21.9.1972 with an observation that the parties shall be at liberty 

to raise all the questions before the Federal Land Commission. When the parties to the writ 

petition including the Assistant Advocate General Punjab agreed that the decision rendered 

by the Land Reforms Authorities was violative of the principle of natural justice as the 

vendees of the donee was not heard at the time of passing of the order who was initially a 

respondent in the said writ petition, subsequently transposed as petitioner. After remand the 

Federal Land Commission accepted the petition vide order dated 12.6.1996 and declared 

mutation No.30 valid and mutation No.25 as valid to the extent of share of Ghulam Sughran 

and Sardar Begum, while to the extent of Muhammad Yar in response of land measuring 

200-kanals it was declared invalid. Similarly mutation No.228 was held void. This order of 

Member Federal Land Commission dated 12.6.1996 was challenged through Writ Petition 

No.5661 of 1997 filed by Muhammad Ali etc, claiming to be the allottee of the land. This 

court vide order dated 20.3.2001 remanded the case to the Federal Land Commission with 

the direction to re-decide the matter after hearing all the parties and also the legal heirs of 

Muhammad Yar deceased. During the hearing it is noted in the impugned order passed by 

the Member Federal Land Commission that the legal heirs of Muhammad Yar stated that 
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they have also filed writ petition in the High Court and subsequently the same was accepted 

and matter was remanded vide order dated 05.11.2001. 

3.         The Member Federal Land Commission after hearing all the learned counsel for the 

parties representing the declarant, the donees, the transferee from the donees and the 

allottees/tenants decided the case No.RP. 1 (703)/FLC/2001 and case No.RP. 1 

(683)/FLC/2001 in the following way. Para 13 is important which is reproduced:- 

In view of the above findings it is held that mutation No.25 dated 17.01.1971 to the extent of 

800 kanals transferred in favour of Ghulam Sughran and Sardar Begum and mutation No.30 

dated 17.01.1971 as a whole are held valid. The mutation No.19, in favour of the mother of 

the declarant is also held valid. The mutation Nos.228 and 25 to the extent of 200 kanals 

transferred in favour of Muhammad Yar are held invalid. The Deputy Land Commissioner 

concerned is directed to determine afresh the holding of Syed Mujahid Hussain Shah after 

excluding the land involved in the validated alienations in accordance with law." 

4.         We have heard the learned counsel for the parties at full length and also gone 

through the record minutely with their able assistance. 

5.         Learned counsel for the writ petitioners who filed the petition on behalf of tenants 

i.e. Writ Petition No.1961 of 2002 and 416 of 2002 argues that the sisters are not the legal 

heirs in accordance with Paragraph 7 of the Land Reforms Regulation, 1972 and further the 

learned Member Federal Land Commission excluded the transaction from scrutiny on the 

basis that the sisters being unmarried have not received their due share of inheritance of 

ancestral land. 

6.         Learned counsel for the petitioners of Writ Petition No. 499 of 2002 argues that the 

transaction in favour of maternal grandfather was a bona fide transaction, therefore the 

Member Federal Land Commission fell in error while declaring the transactions of gift in 

favour of maternal grandfather as invalid. Learned counsel for the petitioners prays for 

acceptance of their respective writ petitions, setting aside the orders impugned through the 

writ petitions. 

7.         On the other hand, learned counsel for contesting respondents argues that to interfere 

in the orders passed by the Land Reforms Authorities this court has to go into the factual 

controversy, therefore argues that the writ petitions are not competent. Prays for dismissal of 

the writ petitions. 

8.         After thorough hearing the matter we have noted that two questions are involved in 

this matter, requiring consideration and determination by this Court. One is that the Member 

Federal Land Commission has declared that the sisters are also legal heirs, therefore the 

transactions of gift by the declarant are saved in accordance with Paragraph 7 of the Martial 

Law Regulation 115 and further that they being unmarried sisters were compensated through 

the impugned mutations of gift by the declarant as they have not received the due share of 

inheritance of ancestral land. 

9.         So far as the question that the sisters were legal heirs, we are clear in our mind that 

the legislated law is to be read and interpreted as it is legislated, nothing can be read in it 

which is not the part of the legislated law as Explanation I of Para 7 of M.L.R 115 is very 

much relevant which is reproduced as under:- 

"Explanation 1: For the purposes of this sub¬-paragraph and paragraph 10, an heir shall 

mean the owner's wife or wives, sons, daughters, father, mother and sons and daughters of a 

deceased son or daughter." 
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When it is clearly mentioned that the legal heirs for the purposes of preceding paragraphs 

are wife or wives, sons, daughters, father, mother and sons and daughters of a deceased son 

or daughter and no other person is legal heir for the purpose of preceding paragraph. The 

sisters cannot be read in it. It is against the principles of interpretation of statute. In this view 

of the matter, when the legislature has not declared the sisters as legal heirs for the purpose 

of this paragraph, therefore, they cannot be said to be the legal heirs of the declarant. Light 

can be taken from the judgment of august Supreme Court of Pakistan reported as "Begum 

Nusrat Ali Gonda v. Federation of Pakistan and others" (PLD 2013 Supreme Court 829). For 

taking light I quote recognized principles mentioned in Para 69 of the judgment for 

interpretation of the statute, which are (a) to (i) as under:- 

"a.        That the entire Constitution has to be read as an integrated whole. 

b.         No one particular provision should be so construed as to destroying the other, but 

each sustaining the other provision. This is the rule of harmony, rule of completeness 

and exhaustiveness. 

c.         Interpretation to be consistent with the Injunctions of Islam. 

d.         It must always be borne in mind that it is only where the words are not clear, or the 

provision in question is ambiguous, that is, it is fairly and equally open to diverse 

meanings, that the duty of interpretation arises. 

e.         Intention to be gathered from the language of the enactment, otherwise known as the 

'plain meaning rule'. 

f.          it is elementary rule of construction that it is to be assumed that the words and 

phrases of technical legislation are used in their technical meaning, if they have 

acquired one, and otherwise in their ordinary meaning. Critical and subtle 

distinctions are to be avoided and the obvious and popular meaning of the language 

should, as a general rule, be followed. 

g.         It is a cardinal rule of construction of statutes that no words are to be added or 

omitted or treated as surplusage or redundant. 

h.         That the words of written Constitution prevail over all unwritten conventions, 

precedents and practices to the contrary. 

i.          Legislative history is relevant for interpretation constitutional provisions." 

The principle (g) indicates that no words are to be added or omitted or treated as surplusage 

or redundant. In this view the Member Federal Land Commission has added the word 'sister' 

in the provision and then presumed them as legal heirs, which is not permissible under the 

law. 

10.       Now comes the second part of the controversy that whether the sisters of the 

declarant were widowed or unmarried and they have not received their due share of 

inheritance of ancestral land. The Member Federal Land Commission has noted in the 

impugned judgment that along with the declarant and donee sisters they were having 

brothers namely Ghulam Rasool Shah who obtained 72 squares of land, Muhammad Abbas 

Shah and Zain-ud-Din Shah obtained 64 squares of land each, Syed Muhammad Mujahid 

Hussain Shah the declarant obtained 32 squares of land, while Ghulam Sughran and Sardar 

Begum obtained 12 squares of land each vide mutations Nos. 6, 10, 11 and 14 of different 

Mouza through gift from their father and through inheritance. 

11.       Learned counsel for the petitioners/tenants has filed C.M. No.2597 of 2005 for 

permission to produce certified copies of the documents annexed with this petition. Most of 

the documents are the mutations of inheritance as well as gift by Ghulam Ahmad Shah 
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father of the declarant and the donees. Learned counsel has also submitted the resume of 

mutations to show that through the mutation of inheritance as well as through gift the father 

of the parties gifted the land to the declarant and the donees and the land received through 

inheritance in various Mouzas comes to 8410-kanals 17-marlas of Syed Muhammad 

Mujahid Hussain Shah the declarant, whereas the land of Ghulam Sughran and Sardar 

Begum comes to 4185-kanals 17-marlas each. 

12.       At this stage it will be important to note that by perusal of mutation No.4 of 

inheritance of Ghulam Ahmad Shah son of Syed Jalal Shah relating to Mouza Fidai shows 

that at the time of declaration it was noting that he is having three sons and four daughters. 

He married twice. One wife Mst. Sahibzadi passed away in his lifetime, whereas Mst. Nazir 

Begum was divorced. In this view of the matter, when the learned Member Federal Land 

Commission has noted that one of the brothers of declarant received 72 squares of land, 

whereas the other two brothers received 64 squares of land each, how it can be said that the 

declarant has transferred the disputed land through the impugned mutations through gift in 

favour of donees his sisters to compensate them as they have not received due share of 

inheritance of ancestral land. This ground for declaring the transfer as valid is incorrect at 

the face of it. It is also not on the record that the donees were unmarried or widowed at the 

time of transfer of land through gift mutations under challenge. In this View of the matter, 

the findings recorded by the Member Federal Land Commission vide judgment dated 

23.1.2002, whereby the mutation No.25 attested on 17.1.1971 to the extent of 800-kanals 

land declaring valid and declaring mutation No.30 as a whole valid, are absolutely without 

jurisdiction and rest of the findings whereby mutation No.228 was declared invalid and 

mutation No.25 to the extent of 200-kanals transferred in favour of Muhammad Yar 

declared to be invalid by the Member Federal Land Commission are upheld. 

13.       Consequently, Writ Petitions Nos.1961 of 2002 and 416 of 2002 are accepted, 

whereas Writ Petition No.499 of 2002 stands dismissed. 

MH/M-149/L                                                                                            Order accordingly.  

 

2018 C L C Note 49 

[Lahore (Rawalpindi Bench)] 

Before Amin-ud-Din Khan, J 

NOOR MUHAMMAD---Petitioner 

Versus 

SULTAN MUHAMMAD and 2 others---Respondents 
 

Civil Revision No. 662 of 2015, decided on 14th January, 2016. 

Civil Procedure Code (V of 1908)--- 
----S. 115--- Revision--- Competence--- Appellate court through impugned judgment/order 

had directed the Trial Court to decide application, filed by the petitioner for removal of 

hurdle or hindrance in the passage/Pagdandi, afresh after hearing the parties, keeping in 

view the report of Local Commission---Such being not a "case decided", revision was not 

competent. [Paras. 1 & 5 of the judgment] 

 

Man Muhammad Luqman and 5 others v. Farida Khanam and another 1994 SCMR 1991 ref. 

Sardar Abdul Raziq for Petitioner. 

Muhammad Bilal and Abdullah Aleem Qureshi for Respondents. 
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ORDER 
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioner has challenged the 

judgment/order dated 26.08.2015 passed by the learned Additional District Judge, Talagang, 

whereby the appeal filed by the respondents-defendants has been decided. The concluding 

Para 5 of the judgment/order is reproduced as follows:- 

"I have perused the impugned order as well as record available on the file with able 

assistance of the learned counsel for the parties very carefully. Record has been perused 

from root and branches. Impugned order has also been perused minutely. The learned trial 

court is directed to decide the application for removal of hurdle or hindrance in the 

passage/Pagdandi filed by plaintiff Noor Muhammad afresh keeping in view the order dated 

04.06.2013 passed by the learned predecessor of this court as well as keeping in view the 

report of local commission filed before the learned trial court on 10.07.2014 after hearing 

the learned counsel for the parties within the period of one month positively. The parties are 

directed to appear before the learned trial court on 05.09.2015. No order as to costs. Copy of 

this order be sent to the learned trial court for information. The file of this court be 

consigned to the record room." 

2. The brief facts of the case are that the petitioner-plaintiff filed a suit for permanent and 

mandatory injunction that the defendants be restrained from interfering into the passage 

leading towards the property of plaintiff. Along with the plaint an application for temporary 

injunction was filed, which was dismissed by the learned trial court. An appeal was 

preferred before the learned first appellate court, which was accepted. Thereafter an 

application was moved by the petitioner/plaintiff that by throwing bushes etc the defendants 

have interrupted the passage and have closed the same. The application was accepted by the 

learned trial court. The defendants/respondents filed an appeal against the order of 

acceptance of application dated 29.06.2015, which has been accepted vide judgment-order 

dated 26.08.2015 by the learned Additional District Judge. Hence, this civil revision. 

3. At the very outset learned counsel for the respondents states that it is not a "case decided", 

therefore, in the light of judgment of august Supreme Court of Pakistan reported as "1994 

SCMR 1991 (Mian Muhammad Luqman and 5 others v. Farida Khanam and another)" the 

revision petition is not competent. 

4. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely with their able assistance. 

5. The objection raised by the learned counsel for the respondents is correct. When the 

learned Additional District Judge through the impugned judgment/order has directed the 

learned trial court to decide the application afresh after hearing the parties and keeping in 

view the previous order passed by the learned Additional District Judge as well as the report 

of local commission, therefore, it is not a case decided, and as such the instant revision 

petition is incompetent. Even the learned trial court was directed to decide the application 

within one month back on 26.08.2015. The petitioner has without any justifiable reasons 

filed this civil revision and it is not competent being filed against the order which is not a 

case decided. In this view of the matter, this civil revision stands dismissed. 

HBT/N-10/L         Petition dismissed. 
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2018 C L C Note 73 

[Lahore] 

Before Amin-ud-Din Khan, J 

ABDUL KHALIQ through Muhammad Zaman and another---Petitioners 

Versus 

MEMBER (JUDICIAL-V) BOARD OF REVENUE and 13 others---Respondents 
 

Writ Petition No. 40-R of 2010, heard on 7th March, 2018. 

Displaced Persons (Land Settlement) Act (XLVII of 1958)--- 
----Ss. 10 & 11---Fraudulent allotment---Findings of fact---Scope---Petitioners were 

aggrieved of cancellation of allotment by Settlement Commissioner on the ground of 

fraud---Validity---Finding of fact recorded by Chief Settlement Commissioner that land 

allotted to original allottee was cancelled and the same was admitted as bogus---

Petitioners were purchasers from such allottee, whose land was cancelled on the basis of 

that allotment was fraudulent and had no right of confirmation of their sale--- If there 

was any right in favour of petitioners, they could sue their sellers for compensation and 

in the land they had no right---None of the petitioners was original allottee or original 

mukhbir but they were subsequent transferees and had no right to challenge the same---

For invoking jurisdiction of High Court under Art. 199 of the Constitution, petitioners 

were required to show some jurisdictional defect committed by Courts/forums below---

High Court declined to interfere in judgment/order passed by Settlement authorities as 

there was no irregularity or infirmity therein---Constitutional Petition was dismissed in 

circumstances. [Paras. 8, 9 & 10 of the judgment] 

Phullan (deceased) through his Legal Heirs and others v. Muhammad Sarwar and 2 

others 1992 CLC 1975; Raziuddin v. Chairman, Pakistan International Airlines 

Corporation and 2 others PLD 1992 SC 531; Member (S&R)/Chief Settlement 

Commissioner, Board of Revenue, Punjab, Lahore and another v. Syed Ashfaque Ali and 

others PLD 2003 SC 132; Gul Muhammad and others v. The Additional Settlement 

Commissioner and others 1985 SCMR 491; Ejaz Ahmad Khan v. Chahat and others 

1987 SCMR 192 and Khair Din v. Mst. Salaman and others PLD 2002 SC 677 ref. 

Mian Tahir Maqsood Jahangir A. Jhojha and Naveed Shehryar Sheikh for Petitioners. 

Hafiz Muhammad Yousaf for Respondents. 

Date of hearing: 7th March, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this single judgment I intend to decide the above 

captioned writ petition as well as Writ Petitions Nos.53-R of 2010 and 58-R of 2010, as 

the impugned order in all the three petitions is the same which was passed in CSC Case 

No.30 of 2004 titled "Abdul Khaliq and Kafayat Ullah v. Wajid Ali Khan and others" 

dated 31.12.2009 by the Member (Judicial-V) Board of Revenue/Chief Settlement 

Commissioner/Notified Officer, Punjab, whereby it was ordered that the land shall be 

restored in favour of the State. 

2. The petitioners of Writ Petition No.40-R of 2010 claim to be the purchasers of land 

from Sheikh Maqbool Elahi who is purchaser from Nazeer Hussain son of Shams-ud-Din 

who claims to be the purchaser from Wajid Ali Khan the original allottee. Whereas the 
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petitioners of Writ Petitions Nos.53-R of 2010 and 58-R of 2010 claim to be the 

purchasers from Mukhbirs. 

3. The brief and relevant facts are that the land measuring 706-kanals 16-marlas was 

allotted to one Wajid Ali Khan under RL-II No.385. An application for Mukhbari under 

sections 10 and 11 of the Displaced Persons Land Settlement Act was allegedly filed on 

29.03.1974. Vide order dated 12.09.1978 Mukhbari application was accepted and the 

land was cancelled from the name of allottee and allotted to the persons mover of 

Mukhbari application by Mr. M. A. Razzaq, Settlement Commissioner (Land) with the 

powers of Chief Settlement Commissioner (Lands) Punjab Lahore. The purchasers from 

Wajid Ali Khan filed Writ Petitions Nos.590-R of 1979 and 559- R of 1979, which were 

accepted by this Court vide order dated 30.01.1985 and matter was remanded to the 

Board of Revenue/Chief Settlement Commissioner. The Settlement Commissioner 

(Land) again vide order dated 21.05.1991 declared the allotment in favour of Wajid Ali 

Khan as bogus. Even the Settlement Commissioner (Land) noted that the learned counsel 

representing Wajid Ali Khan made a statement accepting the allotment as bogus one. 

The vendees from Wajid Ali Khan again challenged this order of Settlement 

Commissioner (Land) through Writ Petition No.108-R of 1995, which was accepted by 

this Court on 05.08.1998 and matter was again remanded. After remand the Settlement 

Commissioner (Land) dismissed the proceedings for non-prosecution on 27.05.2000 and 

the application moved for restoration was also dismissed on 29.06.2000, which order 

was challenged through Writ Petition No.150-R of 2000, which was accepted and matter 

was once again remanded. The Settlement Commissioner (Land) again vide order dated 

23.07.2003 declared the allotment of Wajid Ali Khan as bogus one. This order was again 

challenged through Writ Petition No.123-R of 2003, which was accepted and matter was 

once again remanded through order dated 27.02.2004. After remand by this Court Chief 

Settlement Commissioner (Land) ordered through decision of CSC Case No.30 of 2004 

that not only the allotment was bogus but the application for Mukhbari was also bogus 

one, therefore, ordered for restoration of land in favour of the State. Hence, these three 

petitions. 

4. Learned counsel for the petitioners have attacked the judgment impugned through the 

petitions on various grounds that they have not been properly heard. Further that one of 

the counsel raised the objection that the matter has been decided by the Member 

(Judicial-IV) Board of Revenue, who was not Notified Officer for Gujranwala. Stated 

that as per their information and copy of notification available with them Member II is 

the Settlement Commissioner for Gujranwala Division, therefore, they have stated that 

the order impugned is null and void in the eye of law and pray for acceptance of these 

petitions. Learned counsel in support of their arguments have also relied upon the 

judgments reported as "Phullan (deceased) through his Legal heirs and others v. 

Muhammad Sarwar and 2 others" (1992 CLC 1975) and "Raziuddin v. Chairman, 

Pakistan International Airlines Corporation and 2 others" (PLD 1992 Supreme Court 

531). 

5. On the other hand, learned counsel representing the Settlement Department has argued 

that it was a remand case by this Court, therefore, the objection that the Chief Settlement 

Commissioner was not Notified Officer for the area is absolutely frivolous objection, as 

none of the parties has challenged the order passed by this Court dated 27.02.2004 in 

Writ Petition No.123-R of 2003 whereby the matter was remanded to the Chief 
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Settlement Commissioner. Further that the petitioners before this Court are purchasers 

from the allottee or from the Mukhbir, they have absolutely no right to challenge the 

order passed by the Chief Settlement Commissioner. 

6. I have heard the learned counsel for the parties at full length and also gone through the 

record as well as the case law referred to by the learned counsel for the parties. 

7. The finding of fact that in previous round of litigation learned counsel for the original 

allottee i.e. Wajid Ali Khan filed written application mark 'A' and made a statement 

whereby the Additional Commissioner Revenue with powers of Settlement 

Commissioner (Land) vide order dated 21.05.1991 in remand case No.ACR/G6/40 of 

1989 remanded in Writ Petition No.590-R of 1979 declared the allotment at Khata RL-II 

No.385 as bogus. Against this finding of fact, which has been confirmed through the 

impugned order in these petitions, there is nothing on record. I am of the considered 

view that shelter of Section 41 of Transfer of Property Act, 1882 is not available to a 

vendee from the allottee whose allotment subsequently stood cancelled on the basis of 

fraud. In this context, reliance is placed upon the judgment of august Supreme Court of 

Pakistan reported as "Member (S&R)/Chief Settlement Commissioner, Board of 

Revenue, Punjab, Lahore and another v. Syed Ashfaque Ali and others" (PLD 2003 

Supreme Court 132). For ready reference Para 6 of the judgment is reproduced as under:- 

"6. Now the next question is as to whether petitioners who are the vendees can enjoy the 

protection as it has been envisaged under section 41 of the Transfer of Property Act 

suffice it to observe that in respect of evacuee property no such protection is available to 

a vendee as it has been held in the judgments (1) Kanwal Nain and 3 others v. Fateh 

Khan and others (PLD 1983 SC 53), (2) Manzoor Hussain v. Fazal Hussain and others 

(1984 SCMR 1027), (3) Gul Muhammad and others v. The Additional Settlement 

Commissioner and others (1985 SCMR 491), (4) Ejaz Ahmad Khan v. Chahat and others 

(1987 SCMR 192), (5) Mst. Resham Bibi v. Mst. Elahi Sain (PLD 1991 SC 1034) and 

(6) Sufi Zaheer Ahmad (deceased) through Legal Heir v. Chief Settlement and 

Rehabilitation Commissioner and others (1993 MLD 195). It is important to emphasis 

that petitioner's entitlement is based upon the entitlement of Syed Nizamuddin, therefore, 

petitioner either to have survive or sink depending upon determination of legal status of 

the property which was transferred to him and as now he has failed to keep his 

entitlement alive, therefore, petitioner's claim is bound to be rejected." 

Further light can be taken from the judgments reported as "Gul Muhammad and others v. 

The Additional Settlement Commissioner and others" (1985 SCMR 491) and "Ejaz 

Ahmad Khan v. Chahat and others" (1987 SCMR 192). Moreover, no benefit can be 

derived by a person claiming proprietary rights in a particular property based on 

fraudulent transaction as it is well settled that fraud if established on record is sufficient 

to vitiate most solemn proceedings. Reliance can be placed upon the judgment of august 

Supreme Court of Pakistan reported as "Khair Din v. Mst. Salaman and others" (PLD 

2002 Supreme Court 677). 

8. It is clear now that the finding of fact recorded by the Chief Settlement Commissioner 

that the land allotted to the original allottee i.e. Wajid Ali Khan was cancelled and even 

the same was admitted as bogus by his counsel as noted supra. The purchasers from the 

said allottee, whose land was cancelled on the basis that the allotment was fraudulent, 

have no right of confirmation of their sale if there is any right in their favour, they can 

sue their sellers for compensation and in the land they have no right. 
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So far as the finding of fact recorded by the Chief Settlement Commissioner that 

initiation of Mukhbari application was fraudulent and antedated as well. Against this 

finding of fact there is absolutely no evidence available on the file produced by the 

petitioners who claim to have purchased the property from Mukhbirs after allotment of 

land in their favour. None of the petitioners is the original allottee or original Mukhbir. 

They are subsequent transferees. They have no right to challenge the same. Even 

otherwise for invoking the jurisdiction of this Court under Article 199 of the 

Constitution of Islamic Republic of Pakistan, 1973 the petitioners are required to show 

some jurisdictional defect committed by the courts/forums below but no such defect has 

been highlighted in the impugned judgment/order nor I have seen any irregularity or 

infirmity therein. 

10. For the foregoing reasons I am constrained to hold that there is no substance in all 

the three writ petitions, therefore, stand dismissed. 

MH/A-31/L         Petitions dismissed. 

 

2018 M L D 1371 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. TAHIRA BATOOL and another---Petitioners 

Versus 

IRSHAD HUSSAIN---Respondent 
 

Civil Revision No.51833 of 2017, heard on 13th April, 2018. 

Civil Procedure Code (V of 1908)--- 
----O. IX, R. 13---Suit for declaration---Ex-parte proceedings, setting aside of---Affidavit---

Scope---Trial Court dismissed application for setting aside ex-parte proceedings without 

framing issues---Contention of applicants was that their predecessor had died and they had 

no knowledge of the suit---Validity---No opportunity had been afforded to the applicants to 

substantiate their version pleaded in the application---Said application was supported by the 

affidavit which was to be accepted by the Court; if Court was of the view that affidavit was 

not worth consideration, applicants must have been afforded an opportunity to substantiate 

their case pleaded in the application---Impugned order for ex-parte proceedings and ex-parte 

judgment and decree passed by the Courts below were set aside---Suit filed by the plaintiff 

was directed to be deemed to be pending before the Trial Court to be decided in accordance 

with law---Revision was allowed. 

National Bank of Pakistan v. The Additional District Judge, Lahore and 2 others PLD 1985 

Lah. 327; Hassan Din and another v. Jalal Din and 2 others 1991 CLC 33; Sajjad Ahmad v. 

Canon How Thomas 2007 CLC 1017(2)) and Qazi Laeeq v. Najeebur Rehman and others 

2012 MLD 50 rel. 

Tariq Masood for Petitioners. 

Khurram Abbas Jafri for Respondent. 

Date of hearing: 13th April, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this Civil Revision, petitioners who are successors of 

defendant-judgment debtor have challenged the judgment dated 04.07.20171 passed by a 
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learned Additional District Judge, Lahore whereby the appeal filed by the petitioner was 

dismissed and the judgment/order dated 03.06.2015 handed down by a learned Civil Judge, 

Lahore whereby an application under Order IX, Rule 13 of the C.P.C. for setting aside the 

ex parte proceedings and judgment and decree was dismissed. 

2.         I have heard learned counsel for the parties at length. Some of the facts of the case as 

well as report of local commission have been referred to but after hearing learned counsel 

for the parties, I am of the view that the facts-in-issue between the parties need not to be 

noted and discussed here so that it may not prejudice the case of any of the parties. 

3.         As per case pleaded by the petitioners, their father appeared in the suit for 

declaration and recovery of possession filed by the plaintiff-respondent. In the suit, it was 

pleaded that defendant-predecessor of petitioners was raising construction over the suit plot 

measuring 3-marlas. 

            Written statement was filed contesting the suit but thereafter, defendant disappeared. 

            The grounds mentioned in the application under Order IX, Rule 13 of the C.P.C. are 

that defendant-predecessor of petitioners became seriously ill and was unable to appear 

before the Court in order to defend the suit and subsequently, he passed away. It was 

contended in the application that filing of the suit and its pendency was not in the knowledge 

of petitioners who are his daughters, one of them was minor at that time and their mother 

who subsequently passed away. 

4.         Learned counsel for the petitioners states that learned trial Court dismissed the 

application for setting aside the ex-parte proceedings and judgment and decree without 

framing issues and giving opportunity to the petitioners to substantiate their pleadings in the 

application. Submits that learned first appellate Court noted in its judgment that "the plea of 

appellants is absolutely baseless that their predecessor was not served properly rather he 

himself avoided his appearance from the court and learned trial Court after adopting proper 

procedure decided the suit upon merits". 

            Argues that it was never the case of petitioners (appellants in the appeal preferred 

before learned Additional District Judge, Lahore) that their father never appeared rather he 

was served, appeared before the Court, filed written statement but subsequently fell 

seriously ill and could not appear before the Court later on. States that the findings recorded 

by learned first appellate Court are absolutely against the record and the case pleaded by 

petitioners-appellants which shows non-application of judicious mind by the learned first 

appellate Court. 

5.         Learned counsel for the respondent has supported the conclusion drawn by both the 

learned Courts below and prayed for dismissal of this Civil Revision. 

6.         I have noticed that both the learned Courts below had not granted opportunity to the 

petitioners to substantiate their version pleaded in the application for setting aside the ex-

parte proceedings as well as judgment and decree after framing issues or at least affording 

an opportunity to submit medical certificates. Further, the application was supported by the 

affidavit of applicants which was to be accepted by the Court. If the Court was of the view 

that the affidavit was not considerable, the applicants must have been afforded an 

opportunity to substantiate their case pleaded in the application. I am fortified by the law 

laid down in "National Bank of Pakistan v. The Additional District Judge, Lahore and 2 

others" (PLD 1985 Lahore 327), "Hassan Din and another v. Jalal Din and others" (1991 

CLC 33), "Sajjad Ahmad v. Canon How Thomas" (2007 CLC 1017(2)) and "Qazi Laeeq v. 

Najeebur Rehman and others" (2012 MLD 50). 
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7.         In this view of the matter, while accepting this Civil Revision and setting aside the 

ex-parte proceedings initiated through order dated 15.06.2010, the ex-parte judgment and 

decree dated 20.04.2011 passed by learned Civil Judge 1st Class, Lahore as well as order of 

dismissal of application passed on 03.06.2015 by learned trial Court and order dated 

04.07.2017 regarding dismissal of appeal are set aside. The suit titled "Irshad Hussain v. 

Syed Muzammal Hussain Shah" shall be deemed to be pending before learned trial Court 

after submission of amended plaint and impleading the applicants as defendants in the suit. 

Learned trial Court shall proceed with the suit from the stage prior to 15.06.2010 when 

predecessor of petitioners was proceeded against ex-parte. Learned trial Court shall decide 

the suit after complete trial in accordance with law. 

ZC/T-8/L                                                                                             Case remanded. 

 

2018 M L D 1524 

[Lahore] 

Before Amin-ud-Din Khan, J 

ATTA MUHAMMAD through L.Rs. and others---Petitioners 

Versus 

MUHAMMAD KHAN and others---Respondents 
 

C. R. No. 141 of 2008, heard on 15th March, 2018. 

 

(a) Limitation--- 
---Contention that limitation never runs in matter of inheritance is incorrect. 

            Atta Muhammad v. Maula Bakhsh and others 2007 SCMR 1446 rel. 

 

(b) Limitation Act (IX of 1908)--- 
----Art. 120---Specific Relief Act (I of 1877), S. 42---Suit for declaration---Inheritance---

Limitation---Limited owner sold property on 15.06.1923 and died in the year 1938---

Plaintiffs filed suit to challenge such transfer of ownership rights on 14.10.1996---Validity--

-Held, plaintiffs remained silent at the time of attestation of mutation of sale and in the year 

1938 when finally the cause of action accrued to them---Filing the suit 58 years thereafter 

was certainly barred by time and limitation even in the matter of inheritance could not be 

ignored---Revision was allowed in circumstances. 

Muhammad Islam v. Inspector General of Police, Islamabad and others 2011 SCMR 8; 

Farman Ali v. Muhammad Ishaq and others PLD 2013 SC 392; Mst. Grana through Legal 

Heirs and others v. Sahib Kamala Bibi and others PLD 2014 SC 167; Agha Syed Mushtaque 

Ali Shah v. Mst. Bibi Gul Jan and others 2016 SCMR 910; Noor Din and another v. 

Additional District Judge, Lahore and others 2014 SCMR 513; Commissioner of Income 

Tax, Companies Zone-IV, Karachi v. Hakim Ali Zardari 2006 SCMR 170; Hakim 

Muhammad Buta and another v. Habib Ahmad and others PLD 1985 SC 153 and Mst. 

Jannat Bibi v. Sher Muhammad and others 1988 SCMR 1696 rel. 

 

            Malik Noor Muhammad Awan and Ijaz Khalid Khan Niazi for Petitioners. 

            Zubair Ahmad Kundi for Respondents. 

            Date of hearing: 15th March, 2018. 
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JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners have challenged the 

judgment and decree dated 07.02.2008 passed by the learned District Judge, Khushab 

whereby the appeal filed by the petitioners was dismissed and the judgment and decree 

dated 16.05.2002 passed by the learned Civil Judge, Khushab whereby the suit filed by the 

respondents-plaintiffs was partially decreed. 

2.         The brief facts are that the plaintiffs/respondents on 14.10.1996 filed a suit for 

declaration pleading therein that the plaintiff and defendants Nos.20 to 27 being legal heirs 

of Ghulam Muhammad and Hafeeza sons of Phatto are owner of property measuring 115-

kanals 5-marlas out of total measuring 386 kanals 8-marlas according to Register Haqdaran 

Zamin for the year 1993-94 situated in Mouza Utra Janobi Tehsil and District Khushab. It is 

stated that defendants Nos.1 to 19 have absolutely no concern with the suit property and 

challenged attestation of mutation No.1183 attested on 15.06.1923 by Mst. Saban in favour 

of Muhammad Yar, predecessor of defendants Nos.1 to 19 on the ground that Mst. Saban 

was limited owner. The prayer for permanent injunction was also made. It is further pleaded 

that originally Phatto son of Pallu was owner of 13-1/2 Aaney in Zar-Khewat which comes 

to 230-Kanals 10-Marlas, who passed away approximately before 1914. The suit property 

was transferred in the name of his sons Ghulam Muhammad and Hafeeza through mutation 

of inheritance. Both Ghulam Muhammad and Hafeeza sons of Phatto passed away in the 

year 1918 being issueless. The share of Hafeeza son of Phatto was transferred in favour of 

his widow Mst. Khani as limited owner through mutation No.508, whereas share of Ghulam 

Muhammad was transferred in favour of his mother as limited owner through mutation 

No.507. It is pleaded that thereafter Mst. Khani widow of Hafeeza contracted second 

marriage. The property from her name as limited owner was withdrawn and was transferred 

in the name of Mst. Saban, mother of Hafeeza through mutation No.1041. It is pleaded that 

Mst. Saban through mutation No.1183 attested on 15.06.1923 without any authority sold the 

property in favour of Muhammad Yar son of Pallu predecessor of defendants Nos.1 to 19. It 

is pleaded that in the year 1924-25 and thereafter in the year 1967-68 distribution of 

Shamlaat proceedings were initiated and the ownership was recorded, therefore, in 

accordance with Jamabandi for the year 1993-94 identification of property has been 

mentioned. It is pleaded that at the end of extinction of limited ownership, Muhammad Yar 

son of Pallu being brother of last male owner i.e. Phatto, was entitled to retain 1/2 share in 

the suit property. Whereas Noora the predecessor of plaintiffs and defendants Nos.20 to 27, 

the other brother of last male owner, was entitled to get other half of property, therefore, the 

instant suit to challenge mutation No.1183 and claiming 115-Kanals 5-Marlas. The 

subsequent mutations in favour of legal heirs of Muhammad Yar have also been challenged 

and it is further pleaded that attestation of mutation of inheritance of Mst. Saban bearing 

No.4168 attested on 23.09.1938 is a documentary evidence to show that plaintiffs are the 

legal heirs. 

3.         The written statement was filed and suit was contested. Learned trial court framed 

the issues and invited the parties to produce their respective evidence. Both the parties 

produced oral as well as documentary evidence. After the completion of trial suit was 

partially decreed by the learned trial court vide judgment and decree dated 16.05.2002. An 

appeal was preferred before the learned first appellate court, which was dismissed vide 

judgment and decree dated 07.02.2008. Hence, this civil revision. 
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4.         Learned counsel for the petitioners states that he will press only the point of 

limitation and issue regarding limitation for filing the suit. Admittedly Mst. Saban passed 

away in the year 1938 and if the case of plaintiffs as pleaded is admitted to be true, the cause 

of action accrued firstly on 15.06.1923 to the plaintiffs or their predecessor at the time of 

sale of property to the predecessor of petitioners/defendants through mutation No.1183 

attested on 15.06.1923 and lastly in the year 1938 when Mst. Saban passed away and 

mutation of her inheritance No.4168 was attested on 23.09.1938, whereas the suit was filed 

in the year 1996 at least 58 years after the death of Mst. Saban and 73 years after the accrual 

of first cause of action. The limitation provided for suit for declaration is six years according 

to the residuary Article 120 of Limitation Act, 1908. Despite the fact that issue No.4 of 

limitation was framed but both the learned courts below failed to record the findings on this 

issue in accordance with law. Prays for acceptance of instant civil revision. Learned counsel 

for the petitioners has also relied upon the judgments reported as "Atta Muhammad v. Maula 

Bakhsh and others" (2007 SCMR 1446), "Mst. Grana through Legal Heirs and others v. 

Sahib Kamala Bibi and others" (PLD 2014 Supreme Court 167), "Noor Din and another v. 

Additional District Judge, Lahore and others" (2014 SCMR 513) and "Muhammad Amir and 

others v. Mst. Beevi and others" (2007 SCMR 614). 

5.         On the other hand, learned counsel for the respondents states that there are 

concurrent findings of fact recorded by two courts below. States that in the matter of 

inheritance limitation does not apply and it was not a hurdle in filing the suit and both the 

courts below came to a right conclusion while the suit filed by the respondents/plaintiffs was 

decreed and appeal there against was dismissed. 

6.         I have heard the learned counsel for the parties at full length and also gone through 

the record, case law referred supra and the findings recorded by the learned courts below. 

7.         At this stage even the shares pleaded by the respondents/ plaintiffs is not correct. If 

the case of plaintiffs is admitted to be true, Mst. Saban being widow of last male owner was 

also entitled to get share from inheritance. Therefore, stating that Muhammad Yar was 

entitled to 1/2 share and the predecessor of plaintiffs, the other brother Noora, was entitled 

1/2 share is wrong. 

8.         The impression that limitation never runs in the matter of inheritance is not correct 

appreciation of law. I am fortified by the celebrated judgment of august Supreme Court of 

Pakistan reported as "Atta Muhammad v. Maula Bakhsh and others" (2007 SCMR 1446). 

9.         As the property was sold by the limited owner, in this way, it is not a case of 

possession of co-sharer through inheritance upon the suit property, as per version of the 

plaintiffs, Mst. Saban was not entitled to transfer the ownership rights in the suit property 

but through mutation No.1183 attested on 15.06.1923 the property was sold in favour of 

Muhammad Yar the predecessor of defendants and subsequently when Mst. Saban passed 

away in the year 1938 mutation of her inheritance No.4168 was also attested. The 

respondents/plaintiffs or their predecessor remained silent at the time of attestation of 

mutation of sale in favour of predecessor of defendants/petitioners and thereafter as per their 

own pleadings the plaintiffs or their predecessor remained silent in the year 1938 when 

finally the cause of action accrued to them and filing the suit 58 years thereafter was 

certainly barred by time and limitation even in the matter of inheritance cannot be ignored. 

In this context, reliance can be placed upon the judgments reported as "Muhammad Islam v. 

Inspector General of Police, Islamabad and others" (2011 SCMR 8), "Farman Ali v. 

Muhammad Ishaq and others" (PLD 2013 Supreme Court 392), "Mst. Grana through Legal 
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Heirs and others v. Sahib Kamala Bibi and others" (PLD 2014 Supreme Court 167), "Agha 

Syed Mushtaque Ali Shah v. Mst. Bibi Gul Jan and others" (2016 SCMR 910), "Noor Din 

and another v. Additional District Judge, Lahore and others" (2014 SCMR 513), 

"Commissioner of Income Tax, Companies Zone-IV, Karachi v. Hakim Ali Zardari" (2006 

SCMR 170) and "Hakim Muhammad Buta and another v. Habib Ahmad and others" (PLD 

1985 Supreme Court 153)." 

10.       As per the case of petitioners that Mst. Saban was limited owner and admittedly she 

died in the year 1938 and her limited interest in the suit property terminated, therefore, at 

that time under the custom if predecessor of plaintiffs was entitled to inherit, he was 

required to challenge the sale mutation No.1183 within limitation from the attestation of 

mutation or at least in the year 1938, which has not been done. Even with the promulgation 

of West Pakistan Muslim Personal Law (Shariat) Application Act (V of 1962), in 

accordance with Section 3 of the Act at the most termination of limited estate the limitation 

for filing a suit available with the plaintiffs under residuary Article 120 of the Limitation 

Act, 1908 was six years, whereas the suit has been filed on 14.10.1996. Reliance is placed 

upon the judgment of august Supreme Court of Pakistan reported as "Mst. Jannat Bibi v. 

Sher Muhammad and others" (1988 SCMR 1696)." I would like to quote relevant paragraph 

as follows:-- 

"This brings up the particular aspect of this case which seems to have been overlooked by 

the High Court. The plaintiff's suit was based upon right created by the statutory provisions, 

namely, section 3 of the Act of 1962, whereby limited estates of Muslim females under the 

Customary law were terminated and under section 5 such females were entitled to their 

Muslim law share as heirs of the last full owner. It is, therefore, clear that new rights were 

created by operation of law in favour of the appellant in respect of the estate of the deceased. 

Since these rights were not being enjoyed by the appellant prior to 1962, there can be no 

question of her having brought a suit for possession on that basis on a date prior to the 

enforcement of the said Act of 1962. Looking at the matter in this perspective, it becomes 

manifest that the right to possession as full owner as a Muslim heir vesting in the appellant 

having accrued in 1962, the suit filed in 1966 for possession was still within time." 

11.       In the light of what has been discussed above, the findings recorded by both the 

courts below on point of limitation are not sustainable under the law and as such are 

reversed. Resultantly, the instant civil revision is allowed and the impugned judgments and 

decrees dated 07.02.2008 and 16.05.2002 passed by the learned first appellate court and trial 

court, respectively are set aside. The result would be the suit for declaration filed by the 

respondents-plaintiffs shall stand dismissed with costs throughout. 

SA/A-47/L                                                                                           Revision allowed. 
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2018 M L D 1733 

[Lahore] 

Before Amin-ud-Din Khan, J 

SHABBIR HUSSAIN---Petitioner 

Versus 

ADDITIONAL DISTRICT JUDGE, KASUR and 4 others---Respondents 
 

Writ Petition No.214647 of 2018, decided on 25th May, 2018. 

Specific Relief Act (I of 1877)--- 
----Ss.9 & 54---Constitution of Pakistan, Art.199---Constitutional petition---Suit for 

permanent and mandatory injunction by person dispossessed of immovable property---

Scope---Petitioner filed suit for permanent and mandatory injunction while the respondents 

had filed suit for possession---Trial Court dismissed the suit filed by petitioner and decreed 

that of respondents through a consolidated judgment---Petitioner filed revision petition 

against the consolidated judgment, which was dismissed---Validity---Revision was 

competent against the judgment and decree passed in the suit filed by respondents and no 

appeal was competent---Appeal was required to be filed against the dismissal of petitioner's 

suit which was not done---Petitioner having not challenged the judgment and decree of 

dismissal of his suit before appellate forum, same attained finality---Petitioner was required 

to show some jurisdictional defect in the orders impugned but no such defect was pointed 

out---Constitutional petition was dismissed, in circumstances. 

Basharat Ali Janjua for Petitioner. 

 

ORDER 
AMIN-UD-DIN KHAN, J.---Through this writ petition following prayer has been made:-- 

"Under the circumstances, it is very humbly prayed that the impugned judgments and 

decrees dated 2.6.2015 & 13.3.2018 passed by the learned trial and appellate court 

respectively may please be set aside; rather the decrees be reversed i.e. in favour of the 

petitioner." 

2.         I have heard preliminary arguments advanced by learned counsel for the petitioner at 

length and gone through the record. 

3.         According to brief facts of the case plaintiff-petitioner on 27.6.2011 filed a suit for 

permanent and mandatory injunction whereas private respondents Muhammad Ibrahim etc. 

on 3.8.2011 filed a suit for possession under section 9 of the Specific Relief Act, 1877. 

Respective written statements were filed and suits were contested. As per learned counsel 

consolidated issues were framed on 8.2.2013. Petitioner was recorded as plaintiff as his suit 

was prior in time. His oral evidence was recorded as PW and witnesses of the other side 

were recorded as DWs. Same is the position of documentary evidence as Exh.P and Exh.D. 

Learned trial court dismissed the suit filed by the petitioner and decreed that of the 

respondents through a consolidated judgment dated 2.6.2015. As per learned counsel 

revision petition was filed against the consolidated judgment challenging both parts of the 

judgment whereby suit of the respondents was decreed and that of the petitioner was 

dismissed. Revision petition was dismissed vide judgment and decree dated 13.03.2018. 

4.         I have noticed that decree sheet of the suit of the petitioner along with consolidated 

judgment of the learned trial court has been appended with this writ petition. The decree 

sheet of the other case has not been appended. When confronted with the learned counsel 
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that against the decree of the suit filed by the respondents under section 9 of the Specific 

Relief Act, 1877 a revision was competent by the petitioner/judgment-debtor but against the 

dismissal of the suit filed by the petitioner an appeal was required to be filed, admittedly 

which has not been filed and his suit stood dismissed, how he can challenge the judgments 

through this writ petition passed in favour of respondents whereby their suit was decreed 

and revision filed by the petitioner was dismissed, learned counsel states that as the 

judgment was consolidated, therefore, the revision petition was filed. Argues that even if the 

revision was not competent and appeal was competent, the court was competent to convert 

the revision petition into an appeal. I am afraid the principle stated by the learned counsel 

for conversion of revision into appeal and appeal into revision is question of law but that 

principle is not applicable to the facts of this case as against the judgment and decree passed 

in a suit filed by the respondents under section 9 of the Specific Relief Act, 1877 a revision 

was competent and no appeal was competent which was rightly filed by the petitioner but 

against the dismissal of his suit an appeal was required to be filed which was not filed, 

therefore, no question of conversion of revision into appeal is applicable in this case. In 

these circumstances, when petitioner has not challenged the judgment and decree of 

dismissal of his suit before the appellate forum which attained finality and only challenging 

the judgment and decree passed in favour of respondents whereby suit filed under section 9 

of the Act, ibid, was decreed and revision was dismissed the petitioner is required to show 

some jurisdictional defect but the learned counsel for the petitioner could not show any such 

defect in the orders impugned through this constitutional petition nor I have seen any defect 

therein, therefore, indulgence of this Court while exercising powers under Article 199 of the 

Constitution of Islamic Republic of Pakistan, 1973 is not warranted through the 

constitutional petition in hand. In this view of the matter, when the orders have been passed 

in accordance with law, same cannot be declared to be without jurisdiction, hence, this writ 

petition having no force stands dismissed in limine. 

SA/S-31/L                                                                                           Petition dismissed. 

 

2018 M L D 1892 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. BHAGAN and others---Appellants 

Versus 

GHULAM (deceased) through L.Rs. and others---Respondents 
 

R.S.A. No.118 of 2011, heard on 30th May, 2018. 

(a) Islamic law--- 
----Inheritance---Sect---Scope---Contention of plaintiffs was that inheritance mutation had 

been attested presuming the deceased professing shia faith whereby they had been deprived 

from their shares in the suit property---Suit was decreed concurrently---Validity---Plaintiffs 

and their witnesses had stated that deceased and his family were professing sunni faith---

Defendants had neither claimed conversion of the deceased from sunni sect to shia sect nor 

there was any evidence to that effect---Defendants were required to prove conversion of the 

deceased from sunni faith to shia faith---No receipt for payment of contribution to shia 

Anjuman had been produced---Sunni Imam had led the funeral prayer of the deceased---No 
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illegality and material irregularity had been pointed out in the impugned judgments passed 

by the Courts below---Second appeal was dismissed in circumstances. 

 

Pathana v. Mst. Wasai and another PLD 1965 SC 134; Muhammad Bashir and others v. Mst. 

Latifa Bibi through L.Rs. 2010 SCMR 1915; Haji Khuda Bakhsh v. Muhammad Saleem 

Akbar Shah and others 1999 CLC 1608 and Allah Bakhsh and others v. Mst. Bhagan 1994 

CLC 1942; Fazal Dad and others v. Jehandad and others 1991 CLC 1783; Mst. Surayia 

Begum and another v. Sardar Saeed Ullah through L.Rs. 2006 CLC 994; Mst. Sarwar Noor 

v. Ali Haider and another 2009 CLC 400; Mst. Daulan v. Muhammad Hayat 2002 YLR 

3247 and Ghulam Shabbir and others v. Mst. Bakhat Khatoon and others 2009 SCMR 644 

rel. 

 

(b) Civil Procedure Code (V of 1908)--- 
----S. 100---Second appeal---Scope---Concurrent findings recorded by the courts below on 

the basis of evidence available on record as well as on law could not be interfered with in 

second appeal. 

Naseer Ahmed Siddique through Legal Heirs v. Aftab Alam and another PLD 2011 SC 323; 

Bashir Ahmed v. Mst. Taja Begum and others PLD 2010 SC 906 and Amjad Sharif Qazi 

and others v. Salim Ullah Faridi and others PLD 2006 SC 777 rel. 

Ghulam Farid Sanotra for Appellants. 

Ch. Umair Ahmad for Respondents. 

Dates of hearing: 29th and 30th May, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this second appeal the appellants have challenged 

the judgment and decree dated 19.04.2011 passed by the learned Additional District Judge, 

Jhang whereby the appeal filed by the appellants was dismissed and the judgment and 

decree dated 05.06.1995 passed by the learned Civil Judge 1st Class, Jhang whereby the suit 

for declaration filed by the plaintiffs/respondents was decreed. 

2.         The brief facts are that the plaintiffs/respondents on 27.02.1992 filed a suit for 

declaration to challenge the attestation of mutation No.695 attested on 24.07.1990 of 

inheritance of Gull Muhammad son of Walia pleading that the same has been attested 

presuming the deceased professing Sheia Faith and therefore 1/8 share of property was given 

to his widow and 7/8 share to his two daughters as he was having no male issue. The 

plaintiffs being collaterals of deceased claimed that he was Sunny by Faith and mutation is 

wrong. 

3.         The written statement was filed and suit was contested. Learned trial court on 

18.04.1992 framed the following issues:-- 

1.         Whether the suit is collusive with the defendant No.4? OPD 

2.         Whether the plaintiffs have no cause of action and locus-standi to file this suit? OPD 

3.         Whether the plaintiffs are estopped by their own act and conduct to file this suit? 

OPD 

4.         Whether the defendants are entitled to special costs under section 35-A of C.P.C.? 

OPD 

5.         Whether this court lacks jurisdiction to try this suit? OPD 

6.         Whether this suit is bad for non joinder of necessary parties to the suit? OPD 



 

 

(1111) 

 

7.         Whether this suit is not properly valued for the purposes of court fee? OPD 

8.         Whether the late Gul Muhammad son of Wallia was Sunni Muslim by faith, if so, 

whether the Mutation No.695 dated 24.7.90 is void, ineffective and liable to cancellation? 

OPP 

9.         Relief. 

Learned trial court invited the parties to produce their evidence. Both the parties produced 

oral as well as documentary evidence in support of their versions. After the completion of 

trial vide judgment and decree dated 05.06.1995 suit was decreed by the learned trial court. 

In the first round of litigation the appeal preferred by the present appellants was dismissed 

on 14.03.1998, where against R.S.A.No.19 of 1998 was filed, which was accepted by this 

Court on 03.02.2011 and matter was remanded to the learned first appellate court with a 

direction to decide the application filed under Order XLI, Rule 27 of the C.P.C. within one 

month and thereafter decide the appeal. Learned first appellate court accepted the 

application for permission to produce additional evidence filed by the appellants/defendants 

but dismissed the appeal vide judgment and decree dated 19.04.2011. Hence, this second 

appeal before this Court. 

4.         Learned counsel for the appellants/defendants has read the complete oral evidence 

led by the parties and has formulated his points that the oral evidence of 

plaintiffs/respondents is contrary one. Further that the oral evidence against the documentary 

evidence cannot be given more weight. Further that the statements of witnesses of plaintiffs 

to the extent of partial denial of Exh.P-1 is not tenable under the law. The Chowkidar who 

got the death entry of Gull Muhammad deceased entered was not produced. The plaintiffs 

have not proved the pedigree table in accordance with Article 64 of the Qanun-e-Shahadat 

Order, 1984. 

5.         On the other hand, learned counsel for the respondents/plaintiffs argues that there are 

concurrent findings of fact recorded by two courts below and the appellants/defendants 

failed to make out a case in the light of Section 100 of the C.P.C.. Argues that the deceased 

passed away on 08.11.1987, Exh.P-3 his death entry was got entered by Khalil Ahmad 

Chowkidar on 30.11.1987. The mutation was entered by the Patwari on 01.05.1990 and it 

was attested on 24.07.1990. The suit was filed within the period of limitation i.e. on 

27.02.1992. States that all the witnesses produced by the plaintiffs/respondents are of the 

same locality which confirms that all the residents of area profess Sunni Faith, whereas none 

of the witnesses produced by the defendants is resident of village, even none of the 

contesting defendants appeared in the witness box. They preferred to produce their attorney 

who too is the resident of other village. States that the fact, all the family of deceased was 

professing Sunni Faith as the plaintiffs are collaterals, the contesting defendants were bound 

to plead and prove that Gull Muhammad converted his Faith, they were bound under the law 

to plead and prove this fact with full detail but same is missing. Further that when all the 

legal heirs in accordance with Sunni sect have been mentioned in the pedigree table 

prepared on the pert of mutation, which shows that at the time of entry of mutation there was 

no question of deceased being Sheia, subsequently with the connivance of contesting 

defendants the issue of Sheia Faith was introduced and mutation was wrongly attested. 

Further argues that all the witnesses whose signatures are upon the mutation as Lumberdar 

and Pattidar have stated that they attested the only pedigree table and they never stated that 

deceased was professing Sheia Faith. Prays for dismissal of the instant appeal. 
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6.         I have heard the learned counsel for the parties at full length and also gone through 

the record minutely with their able assistance as well as the concurrent findings recorded by 

two courts below. 

7.         In accordance with the prevailing law upon the subject declared by the august 

Supreme Court of Pakistan which start from the judgment reported as "Pathana v. Mst. 

Wasai and another" (PLD 1965 Supreme Court 134) whereby it has been declared that: "In 

the IndoPak Sub-continent there is the initial presumption that a Muslim is governed by 

Hanafi Law, unless the contrary is established by good evidence (vide Mulla's 

Muhammadan Law, Section 28)". I have noticed that one of the plaintiffs as well as the 

witnesses produced by the plaintiffs stated that not only the deceased was professing Sunni 

Faith but also the family of deceased profess Sunni Faith, therefore, the question of 

conversion of faith by the deceased arise as argued by the learned counsel for the 

respondents/plaintiffs that neither the defendants/appellants have claimed conversion of 

deceased from Sunni sect to Sheia sect nor there is any evidence to this effect. In these 

circumstances, I am unable to disagree with the concurrent findings recorded by two courts 

below holding that the deceased was professing Sunni sect. Reliance can be placed upon 

"Muhammad Bashir and others v. Mst. Latifa Bibi through L.Rs." (2010 SCMR 1915), "Haji 

Khuda Bakhsh v. Muhammad Saleem Akbar Shah and others" (1999 CLC 1608) and "Allah 

Bakhsh and others v. Mst. Bhagan" (1994 CLC 1942). 

8.         So far as the objection raised by the learned counsel for the appellants that Exh.P-3 

was not proved by producing Khalil Ahmad Chowkidar who got the entries entered. I have 

noticed that Exh.P-3 is certified copy from the Register of deaths, which shows the death 

entry of Gull Muhammad deceased son of Kalia Sunni Muslim resident of Chak No.256/J 

Union Council No.22 Chak No.250 Tehsil and District Jhang. No objection was raised at the 

time of admission of this document in evidence nor against this entry in death register the 

defendants/appellants claimed any other entry or proved Exh.P-3 to be a wrong document. 

Therefore, the objection raised by the learned counsel for the appellants qua non-

admissibility of this document is not tenable. The witnesses of contesting defendants are 

residents of other area. None of them is the resident of Chak No.256/J.B where the deceased 

was residing. The case pleaded as well as evidence produced by the plaintiffs that 

Lumberdar and the witnesses stated that they have attested pedigree table prepared by the 

Patwari as noted supra that mutation was entered on 01.05.1990 and was attested after a 

period of near about 1-3/4 months of entry of mutation and the argument advanced by the 

learned counsel for the respondents/plaintiffs is near to logic that if the deceased was 

professing Sheia Faith and his legal heirs were widow and two daughters, then there was no 

need to prepare the complete pedigree table showing the collaterals of the deceased. When 

the complete pedigree table was prepared, meaning thereby that at the time of entry of 

mutation there was no dispute about the sect of deceased as Sunni Muslim. This fact is 

further supported by the entering note of Patwari which does not show that the deceased was 

a Sheia Muslim. More so, the defendants have not claimed any other person in the Chak to 

be professing Sheia Faith as no witness from the Chak was produced. When the contesting 

defendants opted not to appear as their own witnesses and produced their attorney without 

any justifiable reasons, then a presumption can be taken against them in the light of Section 

114(g) of the Evidence Act, 1872/ Article 129 Illustration (g) of Qanun-e-Shahadat Order, 

1984. In this regard, reliance can be placed upon the judgments reported as "Fazal Dad and 

others v. Jehandad and others" (1991 CLC 1783), "Mst. Surayia Begum and another v. 
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Sardar Saeed Ullah through L.Rs." (2006 CLC 994) and "Mst. Sarwar Noor v. Ali Haider 

and another" (2009 CLC 400). 

9.         In the circumstances of the case, the defendants were required to prove the 

conversion of deceased Gull Muhammad from Sunni Faith to Sheia Faith in the light of 

"Mst. Daulan v. Muhammad Hayat" (2002 YLR 3247). Even in case in hand the plaintiffs 

fully proved, rather it is admitted position that Hafiz Muhammad Jamal PW-1 who was a 

Sunni Imam had led the funeral prayer of deceased Gull Muhammad. 

10.       Against the concurrent findings recorded by two forums below on the basis of 

evidence available on the file as well as law, second appeal is not maintainable. In this 

context, light can be taken from the judgments reported as "Naseer Ahmed Siddique through 

Legal Heirs v. Aftab Alam and another" (PLD 2011 Supreme Court 323), "Bashir Ahmed v. 

Mst. Taja Begum and others" (PLD 2010 Supreme Court 906) and "Amjad Sharif Qazi and 

others v. Salim Ullah Faridi and others" (PLD 2006 Supreme Court 777). 

11.       Even the receipt was not got admitted for payment of contribution to Sheia Anjuman. 

Therefore, in the light of judgment of august Supreme Court of Pakistan reported as 

"Ghulam Shabbir and others v. Mst. Bakhat Khatoon and others" (2009 SCMR 644) until 

and unless counterfoils of receipts are produced, simple receipts cannot be taken into 

consideration. 

12.       In view of above discussion, learned counsel for the appellants has not been able to 

point out any illegality or material irregularity in the concurrent findings recorded by two 

courts below as well as misreading or non-reading of evidence available on the file. 

Therefore, no case for interference by this Court while exercising jurisdiction under section 

100 of the C.P.C. is made out. Consequently, the instant regular second appeal having no 

force stands dismissed with costs throughout. 

ZC/B-6/L                                                                                             Appeal dismissed. 

 

2018 P L C (C.S.) 96 

[Lahore High Court (Rawalpindi Bench)] 

Before Amin-ud-Din Khan, J 

ARSHAD BASHIR SHAHEEN EST 

Versus 

DEPARTMENTAL PROMOTION COMMITTEE (EDUCATION DEPARTMENT) 

through Chairman, District Coordination Officer, Chakwal and 3 others 
 

W.P. No.3075 of 2014, heard on 17th March, 2016. 

Punjab Service Tribunals Act (IX of 1974)--- 
----S. 4---Punjab Civil Servants Act (VIII of 1974), S. 21---Constitution of Pakistan, 

Arts.199 & 212--- Constitutional petition---Maintainability---Civil service---Promotion---

Terms and conditions of service---Bar on jurisdiction contained under Art.212 of the 

Constitution---Terms "fitness" and "eligibility"---Scope---Matter of fitness was different 

from "eligibility"---Eligibility would relate to the terms and conditions of service whereas 

fitness for promotion was a subjective evaluation on the basis of objective criteria where 

substitution for opinion of the authority was not possible by that of a tribunal or a court---

When award of a grade to civil servant was irregular, it was denial of promotion on basis of 

eligibility of employee for the post for which he was claiming promotion---When eligibility 

of employee was in question for promotion then constitutional petition was barred under 
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Art.212 of the Constitution---Constitutional petition being not maintainable was dismissed 

in circumstances. 

Fazali Rehmani v. Chief Minister, N.W.F.P., Peshawar and others PLD 2008 SC 769 and 

Tasleem Jan and others v. Muhammad Zaman and others 2005 SCMR 695 rel. 

Imran Hassan Ali for Petitioner. 

Khurshid Ahmad Satti, Assistant Advocate-General for Respondents. 

Date of hearing: 17th March, 2016. 

 

JUDGMMENT 
AMIN-UD-DIN KHAN, J.---Through this writ petition following prayer has been made:--- 

"It is therefore, respectfully prayed that instant writ petition may kindly be allowed, denial 

of his right of promotion from EST (BS-15) to SST (BS-16) in DPC meeting held on 

14.10.14 may kindly be declared as illegal, unconstitutional, violation of his legal, basic and 

fundamental rights guaranteed in law and Constitution, unjustified, discriminatory, void, 

coram-non-judice, without lawful authority, of no legal effect and may kindly be set aside 

with consequential mandamus direction to respondents to forthwith grant aforesaid rights to 

the petitioner, with all due benefits and other consequential relief. 

Further prayed that operation of recommendations of the DPC held on 14.10.2014 to the 

extent of all those who are juniors to the petitioner as per seniority list may kindly be 

suspended and issuance of its implementation order may kindly be stayed, pending final 

decision of the main writ petition." 

2.         Comments were called from the respondents, same have been filed. According to the 

respondents, case of the petitioner was considered in the Departmental Promotion 

Committee meeting held on 14.10.2014 but the eligibility of the petitioner was in issue on 

the ground that he was irregularly awarded EST grade. The proceedings of the Departmental 

Promotion Committee were not appended with the comments filed by the respondents, 

therefore, learned Assistant Advocate-General was directed to produce copy of the 

proceedings of the Departmental Promotion Committee, who has submitted the same, which 

have been perused by learned counsel for the petitioner. When the Departmental Promotion 

Committee considered the case of the petitioner for promotion and it was found that he was 

awarded EST grade irregularly, therefore, he was not recommended for promotion. Now the 

question determinable before this Court is whether the writ petition before this Court is 

competent or not as the same has been raised by the learned Assistant Advocate-General. 

3.         I have heard learned counsel for the petitioner as well as learned Assistant Advocate-

General and gone through the case law on the subject after seeking assistance from the 

Research Center of Lahore High Court. 

4.         Learned counsel for the petitioner argues that writ petition is maintainable and 

eligibility and fitness do not come within the definition of terms and conditions of service, 

therefore, no appeal is provided under section 4 before the Tribunal established under the 

Punjab Service Tribunal Act, 1974. Contrary to this, the arguments of learned Assistant 

Advocate-General are that the appeal against the impugned order/action of the Department 

is provided before the Services Tribunal established under Article 212 of the Constitution of 

Islamic Republic of Pakistan, 1973 and this Court has no jurisdiction to exercise the 

constitutional jurisdiction under Article 199 of the Constitution in the matter in issue. In my 

view there is a difference in "fitness" and "eligibility". A matter of fitness is certainly 

different from eligibility. Both these impressions are distinct and separate from each other. 
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Eligibility relates to the terms and conditions of service whereas fitness for promotion is a 

subjective evaluation on the basis of objective criteria, where substitution for opinion of the 

competent authority is not possible by that of a Tribunal or a Court. When award of EST 

grade was irregular, therefore, it is clear denial of promotion on the basis of eligibility of the 

petitioner for the post for which he is claiming the promotion. Light can be taken from the 

judgment of august Supreme Court of Pakistan reported as "Fazali Rehmani v. Chief 

Minister, N.W.F.P., Peshawar and others" (PLD 2008 Supreme Court 769). Further another 

judgment of august Supreme Court of Pakistan reported as "Tasleem Jan and others v. 

Muhammad Zaman and others" (2005 SCMR 695) can also be relied upon wherein it is held 

that fitness to hold an office is altogether different from eligibility to hold an office. 

5.         When eligibility of the petitioner is in question for promotion as prayed for through 

this constitutional petition, the petition is barred under Article 212 of the Constitution of 

Islamic Republic of Pakistan, 1973 as the appeal is provided under section 21 of the Punjab 

Civil Servants Act, 1974 as well as section 4 of the Service Tribunal Act, 1974, therefore, 

this writ petition being not maintainable stands dismissed. 

ZC/A-50/L                                                                                           Petition dismissed. 

 

2018 Y L R 1894 

[Lahore] 

Before Amin-ud-Din Khan and Atir Mahmood, JJ 

Haji KARAM HUSSAIN and 10 others---Petitioners 

Versus 

FEDERAL LAND COMMISSION, ISLAMABAD through Chairman and 13 others---

Respondents 
 

Writ Petition No. 12042 of 2014, heard on 30th May, 2018. 

Punjab Land Reforms Rules, 1972--- 
----R. 12---Review---Scope---Deputy Land Commissioner resumed the land of the declarant, 

predecessor of petitioners, vide orders dated 2.10.1978 and 30.6.1979---On scrutiny, Head 

Inspection Team, Federal Land Commission, vide Inspection Note dated 31.3.1980 observed 

that further land of declarant was resumable in favour of government---Matter was taken up 

by the Land Commissioner, who vide order dated 26.8.1984 had observed that Deputy Land 

Commissioner might review his orders; thereafter, Deputy Land Commissioner never 

decided the matter---Contention of petitioners was that Deputy Land Commissioner's orders 

were set aside, therefore, it was a pending case and no resumption order could have been 

passed after 23.03.1990 in the light of Qazalbash Waqf and others v. Chief Land 

Commissioner, Punjab, Lahore and others PLD 1990 SC 99---Validity---Land 

Commissioner was not competent to grant permission of review rather the permission under 

R. 12 of Punjab Land Reforms Rules, 1972 was required from Additional Chief Land 

Commissioner or Chief Land Commissioner---By no stretch of imagination it could be said 

that matter was reopened by the order of Land Commissioner---Constitutional petition was 

dismissed. 

Qazalbash Waqf and others v. Chief Land Commissioner, Punjab, Lahore and others PLD 

1990 SC 99 distinguished. 
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Muhammad Safdar and others v. Punjab Land Commission through Secretary and others 

2012 SCMR 1725 and Shah Jehan Khan Abbasi v. Deputy Land Commissioner, Bahawalpur 

and another 2006 SCMR 771 ref. 

Ghulam Farid Sanotra for Petitioners. 

Ms. Firdous Butt, Additional Advocate General Punjab for Respondents Nos.1-8. 

Malik Noor Muhammad Awan for Respondents Nos. 9-15. 

Date of hearing: 30th May, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this writ petition the petitioners claiming to be the 

legal heirs of declarant Khuda Bakhsh have challenged the order dated 27.01.2012 passed by 

the Chairman, Federal Land Commission, Islamabad allotting the land in favour of 

respondents being residents of the village/adjoining areas of the District. 

2.         Learned counsel for the petitioners mainly argued that the matter of petitioners was a 

pending case and not a past and closed transaction, therefore, in the light of pronouncement 

of august Supreme Court of Pakistan reported as "Qazalbash Waqf and others v. Chief Land 

Commissioner, Punjab, Lahore and others" (PLD 1990 Supreme Court 99) no new 

resumption order could have been passed and therefore the allotment order is against the 

law. The basis for this argument is that with regard to holding of Khuda Bakhsh declarant 

predecessor of petitioners the orders of resumption dated 02.10.1978 and 30.06.1979 were 

passed by the Deputy Land Commissioner, Mianwali. On the scrutiny of the land of 

declarant Khuda Bakhsh by the Head of Inspection Team, Federal Land Commission, 

Lahore through inspection note dated 31.03.1980 the matter for redetermination of holding 

of Khuda Bakhsh was taken up by the Land Commissioner, Sargodha Division, Sargodha 

and vide order dated 26.08.1984 it was held that: 

"In the light of the advice of the Inspection Officer of the Federal Land Commission, dated 

31.3.1980 read with the statement of Karam Hussain elder son of the declarant, the case is 

remanded to the Deputy Land Commissioner, Bhakkar with the direction that he may revise 

the orders dated 2.10.1978 and 30.6.1979 of the Deputy Land Commissioner Mianwali. He 

may also proceed against the declarant for not filing the declaration form under MLR-115 of 

1972 and resume the excess area after getting the choice from the heirs of the declarant. 

Karam Hussain elder son of the declarant who is present is being directed to appear before 

the Deputy Land Commissioner, Bhakkar on 16.9.1984." 

In this view, learned counsel for the petitioners argues that after that Deputy Land 

Commissioner has never decided the matter and as per learned counsel the previous orders 

passed by the Deputy Land Commissioner dated 2.10.1978 and 30.06.1979 were set-aside, 

therefore, it was a pending case and as such no resumption orders could have been passed 

after 23.03.1990 in the light of case law referred supra. 

3.         On the other hand, learned counsel for the respondents argues that the arguments 

advanced by the learned counsel for the petitioners are absolutely against the record and 

misconceived. The scrutiny committee was of the view that further land of the declarant is 

resume able, the detail of which was given in Annexure-IV of the Note of Head of 

Inspection Team, Federal Land Commission, Lahore and further the orders passed by the 

Deputy Land Commissioner dated 02.10.1978 and 30.06.1979 were never set-aside but for 

further resumption the Land Commissioner observed that Deputy Land Commissioner may 

review the order. Further that it was a past and closed transaction and resumption orders 
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passed by the Deputy Land Commissioner were final, therefore, rightly allotted by the 

Chairman, Federal Land Commission in favour of respondents. Lastly argued that if there 

was any right in the property, that was with the province of Punjab and province of Punjab 

has never disputed the allotment in favour of respondents. 

4.         We have heard the learned counsel for the parties at full length and also gone 

through the record minutely with their able assistance. 

5.         Since a limited question is before us, therefore, we answer only that question through 

our view. The orders dated 02.10.1978 and 30.6.1979 passed by the Deputy Land 

Commissioner to the extent of resumption done through said orders were final. The Head of 

Inspection Team while scrutinizing the land of declarant Khuda Bakhsh observed that 

further land is resume able and the matter was taken up by the Land Commissioner, who in 

its order dated 26.8.1984 has observed that the Deputy Land Commissioner may review the 

orders. Neither the Land Commissioner set-aside the orders passed by the Deputy Land 

Commissioner nor he was competent to do so. There are only observations in the order of 

Land Commissioner dated 26.8.1984 for review. Even the Land Commissioner was not 

competent to grant permission of review, rather the permission under Rule 12 of the Punjab 

Land Reforms Rules of 1972 was required from the Additional Chief Land Commissioner or 

the Chief Land Commissioner and by no stretch of imagination it can be said that the matter 

was reopened by the order of Land Commissioner dated 26.8.1984, therefore, reliance of 

learned counsel for the petitioners upon the judgment of QAZALBASH TRUST case by 

stating that no land was to be resumed after 23.3.1990 of the declarant Khuda Bakhsh is 

absolutely misconceived and not tenable, as after passing of order dated 26.8.1984 the 

petitioners even remained silent as this order was not in their favour rather against their 

rights as further land was to be resumed, first time through the instant writ petition which 

was filed in the year 2014 they want to take benefit of order dated 26.08.1984, that too, by 

misinterpreting the said order according to their own version. 

6.         We are fortified by our view that it was a close and past transaction. Light can be 

taken from the judgment of august Supreme Court of Pakistan reported as "Muhammad 

Safdar and others v. Punjab Land Commission through Secretary and others" (2012 SCMR 

1725). We have further observed that the resumed land vests in the provincial government, 

therefore, in the light of judgment of august Supreme Court of Pakistan reported as "Shah 

Jehan Khan Abbasi v. Deputy Land Commissioner, Bahawalpur and another" (2006 SCMR 

771) it is the provincial government which can agitate against the order impugned through 

this writ petition. 

7.         Though we are not fully satisfied with the powers of Chief Land Commissioner 

directly entertaining the application for allotment of land to the tenant or the persons eligible 

for allotment under the Land Reforms Regulation or Land Reforms Act but the petitioners 

have no locus standi to challenge the allotment in favour of respondents. It will be the 

provincial government or the other claimant or contestant of right of allotment with the 

respondents to challenge that order. We make it clear that if the provincial government or 

any person claiming a right of allotment challenges the order of allotment in favour of 

respondents passed by the Chairman, Federal Land Commission, Islamabad dated 

27.01.2012, this order will not be hurdle in the way. 

8.         The resume of above discussion is that the instant writ petition being not competent 

stands dismissed. 

SA/K-13/L                    Petition dismissed. 
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2018 Y L R 1938 

[Lahore] 

Before Amin-ud-Din Khan and Atir Mahmood, JJ 

SHEHWAAR and 2 others---Appellants 

Versus 

MUHAMMAD RIAZ and others---Respondents 
 

R.F.A. No.95 of 2016, heard on 8th May, 2018. 

(a) Civil Procedure Code (V of 1908)--- 
----O. I, R. 10---Necessary party, impleading of---Scope---Where validity of a registered 

document was challenged and the connivance of officials of Provincial Government was 

pleaded, the Provincial Government in that eventuality became a necessary party. 

 

(b) Civil Procedure Code (V of 1908)--- 
----O.VI, R.4---Pleadings---Fraud must be pleaded. 

 

(c) Qanun-e-Shahadat (10 of 1984)--- 
----Art.118---Execution of document---Burden of proof---Initial onus, discharge of---Scope-

--Where plaintiffs failed to plead fraud and implead necessary parties contributory to fraud, 

the onus to prove the execution of power-of-attorney did not shift upon the 

vendees/transferees, therefore, to produce two witnesses of the power-of-attorney was not 

applicable as the defendants were not obliged to prove valid execution of power-of-attorney-

--When plaintiffs failed to discharge their onus, same did not shift upon defendants. 

 

(d) Public functionaries--- 
----Duty--- Presumption--- Scope--- Where an act was performed by a public functionary in 

performance of his public duty same had presumption that the act was performed in 

accordance with law. 

Haris Azmat for Appellants. 

Muhammad Tahir Chaudhry for Respondents. 

Date of hearing: 8th May, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this appeal appellants have impugned the judgment 

and decree dated 11.11.2015 passed by learned Civil Judge Class-I, Gujranwala whereby 

suit for declaration, possession and permanent injunction filed by the appellants-plaintiffs 

was dismissed. 

2. Brief facts of the case are that appellants-plaintiffs on 24.10.2007 filed suit subject matter 

of this appeal to challenge the validity of registered General Power of Attorney of 

Muhammad Akram, their father, Exh.P.1 in favour of Muhammad Riaz/respondent No. 1 

and Exh.P.2 General Power of Attorney by their father in favour of Muhammad 

Anwar/respondent No. 2 and challenged all the transactions of transfer of land owned by 

their father in favour of the other defendants. On 19.4.2008 Muhammad Riaz filed 

consenting written statement whereas all the other defendants filed contesting written 

statements. Learned trial court on 17.06.2009 framed the following issues:-- 
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1. Whether the plaintiffs are owner in possession of the suit property as mentioned in para 

No. 1 of the plaint? OPP 

2. Whether the disputed mutation and registered sale deeds and general power of attorneys 

are false and frivolous, null void and ineffective upon rights of the plaintiffs? OPP 

3. Whether the plaintiffs are entitled for decree of declaration through possession and 

permanent injunction as prayed for? OPP 

4. Whether the instant suit is false and frivolous hence liable to be dismissed? OPD 

5. Whether the plaintiffs have not come to the court with clean hands and they have no 

locus-standi to file the instant suit? OPD 

6. Whether the plaintiffs are estopped by their word and conduct? OPD 

7. Whether the plaintiffs have concealed material facts from the court? OPD 

8. Relief. 

Issue No. 1 was re-framed on 20.3.2013, same is reproduced as under:-- 

1. Whether the plaintiffs are owner of suit property being legal heirs of Muhammad Akram 

deceased? OPP 

Learned trial court invited the parties to produce their evidence. Both the parties produced 

their oral as well as documentary evidence. Learned trial court dismissed the suit vide 

judgment and decree dated 11.11.2015. Hence, this RFA. 

3. Learned counsel for the appellants argues that Muhammad Shafi, the sole witness of 

Exh.P.1/impugned power of attorney, was not produced. The alleged witness of Exh.P.2 is 

Muhammad Riaz/defendant No. 1, who denied being the marginal witness of the said 

document. Learned counsel for the appellants has relied upon "Muhammad Nawaz v. 

Shahida Perveen and others" (PLD 2017 Islamabad 375), "Bashir Hussain Shah and 3 others 

v. Imdad Hussain Shah and 2 others" (2008 YLR 433), "Noor Hassan and others v. Ali Sher 

and others" (2015 SCMR 452), "Sardar Ali v. Mst. Sardar Bibi alias Sardaran through 

L.Rs." (2010 SCMR 1066) and "Maqsood Ahmad and others v. Salman Ali" (PLD 2003 

Supreme Court 31). It has lastly been argued that even some transactions have fraudulently 

been shown in favour of the plaintiffs/appellants by the said Attorneys and subsequently 

property transferred through the said transactions in favour of the appellants which too were 

further transferred fraudulently in order to cover the fraud committed by the respondents. 

4. On the other hand, learned counsel for the respondents argues that Muhammad Akram 

passed away on 20.5.2005 whereas power of attorney Exh.P.1 is registered one and dated 

14.3.1995 and Exh.P.2 is also registered one and dated 13.09.1997. Muhammad Akram 

never challenged the power of attorney nor disputed the same nor he challenged any 

transaction made by the Attorneys in his life time. Further that complete evidence which was 

in the knowledge and command of the transferees/the defendants was produced in the 

learned trial court. Defendants produced Tehsildar who attested various mutations. Further 

that when fraud was pleaded it was the responsibility of the appellants-plaintiffs to plead and 

prove the fraud in accordance with the standards set by this Court as well as august Supreme 

Court of Pakistan. The appellants-plaintiffs failed to plead and prove the fraud in accordance 

with law, therefore, their suit was rightly dismissed and the suit was time barred also. 

Further that some of the transactions made by the Attorneys were in favour of the 

appellants-plaintiffs. Neither they can deny the knowledge of those transactions nor their 

father challenged the same. Prays for dismissal of the appeal. 

5. We have heard learned counsel for the parties at length and gone through the voluminous 

record with their able assistance as well as findings recorded by the learned court below. 
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6. Pivotal issue is Issue No. 2. The learned trial court while discussing in detail the 

documentary evidence decided the issue against the plaintiffs/appellants. So far as question 

of proving execution of general power of attorneys Exh.P.1 and Exh.P.2 is concerned, we 

bow before the law declared by the august Supreme Court of Pakistan with regard to proving 

a document by the beneficiary but we are equally of the view that the case where validity of 

a registered document is challenged and the connivance of Sub-Registrar as well as officials 

of the Province of Punjab is pleaded, the Province of the Punjab in that eventuality becomes 

a necessary party. Further that fraud must be pleaded under Order VI, Rule 4 of the C.P.C. 

In the case in hand neither the Province of Punjab nor any official whose connivance is 

pleaded regarding fraud has been impleaded as defendant nor the detail of fraud has been 

pleaded in the suit. 

7. We are of the further view and considered opinion that codified law as well as precedents 

of this Court and august Supreme Court of Pakistan are applied on the basis of series of facts 

if the same are similar. 

8. In case in hand which is under discussion what we have gathered is that the principal i.e. 

father of the plaintiffs was having an arrangement with defendants Nos. 1 and 2 his 

attorneys through Exh.D-16 which is a document from the register of the Petition Writer to 

show the agreement between the principal and the agent. It seems that on the basis of that 

agreement (Exh.D.16), Exh.P.1 and Exh.P.2 were executed and the said Attorneys further 

transferred the land in favour of other defendants/transferees. When in series the transactions 

were being made and not challenged for the valuable land, the purchasers were confident 

that a valid attorney entered into the contract of transfer of land of the principal. Even some 

transactions were made by the Attorneys in favour of the plaintiffs through Exh. P.9 which 

is mutation of Gift No. 38868 attested on 2.4.1998 by Muhammad Akram through 

Muhammad Riaz, Attorney in favour of Sana Ullah son of the principal/donor; Exh.P.10 is 

mutation No. 38869 attested on 2.4.1998 by Muhammad Akram/principal through 

Muhammad Riaz General Attorney in favour of Ehsan Ullah appellant and Exh.P.11 is 

mutation No. 38870 attested on 2.4.1998 in favour of Mst. Maryam Bibi wife of Muhammad 

Akram/Principal/ donor. DW-7 Abdul Rauf Awan Tehsildar stated that even in some 

transactions in favour of defendants, Sana Ullah appeared and identified the parties as 

"Pattidar". 

9. In these circumstances of this case, the appellants-plaintiffs when failed to plead the fraud 

in accordance with Order VI, Rule 4 of the C.P.C. and produce evidence requisite by law 

and further to implead the necessary parties allegedly contributory to fraud, the onus to 

prove the execution of power of attorney did not shift upon the vendees/transferees, 

furthermore plaintiffs are third party who challenged the validity of execution of registered 

General Power of Attorneys of the year 1995 and 1997 by their father who remained alive 

till 2005. There is another astonishing fact that even one of the attorneys who is defendant 

No. 1 of the suit and privy to the contract Exh.P.16/ agreement with the original owner has 

denied his position being the attorney and further that he transferred the property of the 

Principal in favour of the transferees/ the defendants. Transferees if wanted to design the 

transfer of property of the principal in their favour through fraud what necessitated them to 

get defendant No. 1 appointed as attorney who is favouring the appellants-plaintiffs. In these 

circumstances of this case when the onus in our view was never shifted upon the transferees, 

therefore, the onus to produce at least two witnesses of the power of attorney in the light of 

judgments of the august Supreme Court of Pakistan as well as of this Court were not 
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applicable as the defendants were not obliged to prove valid execution of power of attorneys 

in the circumstances of this case, when plaintiffs failed to discharge their onus, therefore, the 

onus did not shift upon defendants. The presumption attached to a registered document was 

available in the benefit of defendants and was sufficient in this case to consider a valid 

document. The defendants have discharged the onus with regard to the transactions as we 

are of the view that when an act is performed by a public functionary in performance of his 

public duty it has presumptions that it has been performed in accordance with law unless 

proved otherwise, in the instant case, the registration of document as well as attestation of 

mutations have presumptions unless rebutted. The appellants-plaintiffs failed to rebut the 

presumptions attached to these transactions. Further the suit which has been filed even two 

years after the death of principal i.e. their father and at least 12 years of registration of the 

first power of attorney Exh.P1 and 10 years of attestation of Exh.P.2, thus the suit was 

barred by time also. 

10. In view of what has been discussed above, we have no other option except to dismiss 

this appeal, hence, this appeal is dismissed with costs throughout. 

SA/S-29/L         Appeal dismissed. 

 

2018 Y L R 2383 

[Lahore] 

Before Amin-ud-Din Khan, J 

NAZA and others---Petitioners 

Versus 

ABDUL HAYEE (deceased) through L.Rs. and others---Respondents 
 

Writ Petition No.15971 of 2010, decided on 28th February, 2018. 

(a) Land Reforms Regulations, 1959 (MLR 64 of 1959)--- 
----Para. 22---Land Reforms Regulation, 1972 [MLR 115], Para.8---Notification No.ASP-

2/59/2241-LC dated 02-06-1959---Abolition of Ala Milkiat--- Scope---Plaintiffs being Adna 

Maliks filed suit for allotment of land which was dismissed by the Trial Court but Appellate 

Court decreed the same---Application for implementation of order of Appellate Court was 

moved which was accepted by the Additional Commissioner (Consolidation) who declared 

two mutations as void in toto---Appeal against the said order was filed which was accepted 

by the Member Board of Revenue and said mutations were cancelled partially---Validity---

Property of which there was no Adna Maliks was to be given to the Ala Maliks and they 

would become full owners---Excess land after retaining permissible holding was to be 

resumed by the Land Commission and was to be allotted in accordance with the scheme of 

Land Reforms to the persons entitled for the same---Some land after resumption, was 

allotted to the persons entitled under the Land Reforms and some was given to Pakistan 

Railways and Canal Department---If both the mutations were declared null and void in toto 

then all the legal proceedings and legal transfers of land to the entitled persons as well as 

Railways and Canal Department would be reverted which was not permissible under the 

law---Some land was of non-Muslim owners and after their migration to India the property 

vested to the Custodian and Settlement Department was allotted under their own schemes---

Findings of Additional Commissioner (Consolidation) were against facts as well as law---

Property in dispute in the lis before Civil Court, subject matter of appeal decided by the 

District Judge, was 206 kanals and 15 marlas whereas the property subject matter of both the 
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mutations was 28000 kanals and only 2000 kanals was of Adna Maliks---When Ala Maliks 

made the land of Shamilat cultivable they qualified the definition of Adna Maliks then they 

were to be declared as full owners---Party approaching the High Court by constitutional 

petition must show that order impugned or action taken by the respondents was without 

jurisdiction or contrary to any provision of law or against the notified policy of Government-

--No infirmity or illegality had been pointed out in the impugned order passed by the 

Member (Consolidation) Board of Revenue, constitutional petition was dismissed in 

circumstances. 

            Messrs MFMY Industries Ltd. and others v. Federation of Pakistan through Ministry 

of Commerce and others 2015 SCMR 1550; Muhammad Ovais and another v. Federation of 

Pakistan through Ministry of Works and Housing Pakistan, Islamabad and others 2007 

SCMR 1587 and Syed Iftikhar-Ud-Din Haidar Gardezi and 9 others v. Central Bank of India 

Ltd., Lahore and 2 others 1996 SCMR 669 ref. 

            Ghulam Haider v. Ghulam Raza Shah and 12 others PLD 1979 Lah. 481 rel. 

 

(b) Constitution of Pakistan--- 
----Art. 199---Constitutional jurisdiction of High Court---Invocation of---Requirements. 

            When a party comes to High Court through a constitution petition filed under Article 

199 of the Constitution the party must show the order impugned through the petition or 

action taken by the respondents to be without jurisdiction or contrary to any legislative 

provision of law or at least against the notified policy of the Government. 

Malik Noor Muhammad Awan and Sh. Naveed Shehryar with Miss Saima Hanif and Fatima 

Malik for Petitioners. 

Malik Allah Wasaya and Zafar Iqbal Chaudhry for Respondents Nos. 1 to 12. 

Malik Muhammad Azeem, Additional Advocate General Punjab for Respondents Nos. 13 to 

15. 

Dates of hearing: 24th, 25th, 30th and 31st January, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J. Through this writ petition the judgment dated 20.08.2009 

passed by the Member (Consolidation) Board of Revenue Punjab Lahore in ROR No.904 of 

1996 titled "Abdul Haee etc. v. Consolidation Department etc." has been challenged, 

whereby the revision was accepted and it was declared that:-- 

"The mutations Nos.48 and 49 are not rejected in total but remains void to the extent the 

changes which have already taken place and may undergo further changes through the legal 

orders of competent forums. The Revision Petition No.904/1996 to that extent is accepted. 

The parties are free to establish their specific claims before the revenue authorities. As far as 

challenging the basic impugned mutation is concerned it must stop now for good." 

2.         Learned counsel for the petitioners argues that mutations Nos. 48 and 49 are in issue 

in this litigation. Originally the property subject matter of these mutations was recorded in 

the name of Aala Malkan and Adna Malkan. With the abolition of Aala Malkiat through 

Para 22 of Martial Law Regulation 64 of 1959 the case of petitioners that they being Adna 

Malkan in 'Shamlat Deh' became the owners in accordance with Notification dated 3rd of 

March, 1960. Through mutation No.48 Aala Malkiat was abolished, whereas through 

attestation of mutation No.49 the ownership of land was created. Previously when the matter 

came before this Court through Writ Petition No.683 of 1962 this Court advised the 
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petitioners or their predecessors to approach the civil court in the light of judgment passed 

by the Hon'ble Mr. Justice Karam Elahi Chauhan dated 11.11.1971. Adna Malkan filed a 

suit in the civil court on 21.11.1973, the suit was dismissed on 14.03.1975. An appeal was 

preferred, which was accepted by the learned District Judge, Mianwali vide judgment and 

decree dated 24.09.1975 and both the mutations were cancelled. Second Appeal was filed by 

Aala Malkan bearing RSA No.700 of 1975, which was dismissed on 11.12.1975. Aala 

Malkan went to the august Supreme Court through Civil Appeals Nos.432, 433 and 434 of 

1980, which were dismissed on 05.03.1991. The petitioners filed an application before the 

ADC(C) for implementation of order of learned District Judge. The application was 

accepted on 09.10.1995. The other side went in appeal before the Additional Commissioner 

(Consolidation). The appeal was dismissed vide order dated 04.06.1996, therefore, Aala 

Malkan filed ROR No.904 of 1996 before the Board of Revenue, which was accepted 

through the impugned judgment dated 20.08.2009. 

            The first point raised before this Court is that the judgment was handed down by the 

learned Member (Consolidation) Board of Revenue after about one year of the 

announcement of decision. Learned counsel has referred the judgments reported as "Messrs 

MFMY Industries Ltd. and others v. Federation of Pakistan through Ministry of Commerce 

and others" (2015 SCMR 1550), "Muhammad Ovais and another v. Federation of Pakistan 

through Ministry of Works and Housing Pakistan, Islamabad and others" (2007 SCMR 

1587) and "Syed Iftikhar-ud-Din Haidar Gardezi and 9 others v. Central Bank of India Ltd., 

Lahore and 2 others" (1996 SCMR 669) to state that when the decision was written after 30 

days, same is nullity in the eye of law. States that the counsel who was appearing before the 

Member (Consolidation) Board of Revenue on behalf of present petitioners filed his 

affidavit to this effect, therefore, the first prayer was that after setting aside the order passed 

by the Member (Consolidation) Board of Revenue the matter be remanded back to the 

Member (Consolidation) Board of Revenue. Further learned counsel has argued that when 

there is a judgment passed by the learned District Judge dated 24.09.1975 the Member 

(Consolidation) Board of Revenue cannot declare that the impugned mutations cannot be 

fully cancelled/set-aside. Learned counsel has further referred the order passed in Writ 

Petition No.17270 of 1993 by the Hon'ble Mr. Justice Munir A. Sheikh. Refers Para 3 of the 

judgment whereby as per learned counsel for the petitioners the impugned mutations were 

totally declared to be non-existent. Prays for acceptance of the Writ Petition and declaration 

of the judgment/order passed by the Member (Consolidation) Board of Revenue dated 

20.08.2009 without jurisdiction. 

3.         On the other hand, learned Additional Advocate General Punjab as well as learned 

counsel for private respondents have vehemently opposed the arguments advanced by the 

learned counsel for the petitioners. Argue that there is no solid evidence with regard to the 

fact that order/judgment was written by the Member (Consolidation) Board of Revenue after 

about one year of the announcement of decision and further that there is no illegality or 

infirmity in the order impugned nor the same is without jurisdiction, therefore, if there was 

any delay in writing of the judgment, that is irrelevant when there is no jurisdictional defect 

and even this Court while exercising jurisdiction under Article 199 of the Constitution of 

Islamic Republic of Pakistan, 1973 cannot go into the factual controversy, unless the order is 

without jurisdiction, it is the discretion of court to ignore this point of argument. While 

referring the final Para of the impugned judgment states that even the petitioners approached 

the civil court in the light of judgment passed by this Court in Writ Petition No.683 of 1962 
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and this discretionary jurisdiction is not available with the petitioners to challenge the order 

passed by the Member (Consolidation) Board of Revenue. Further argues that the Member 

(Consolidation) Board of Revenue has decided the matter exactly in accordance with the 

judgment handed down by the Hon'ble Mr. Justice Karam Elahi Chauhan. Finally learned 

Additional Advocate General Punjab supports the judgment passed by the learned Member 

(Consolidation) Board of Revenue dated 20.08.2009. 

4.         I have heard the lengthy arguments of learned counsel for the parties and gone 

through the record as well as the case law with the able assistance of learned counsel for the 

parties and the judgment impugned through this writ petition as well as the voluminous 

record appended with this petition. 

5.         The matter in issue started with the promulgation of Martial Law Regulation 64 of 

1959. Para 22 is relevant, which is reproduced as under:-- 

"22. Intermediary interest.---Ala-Milkiat and similar other interests subsisting 

immediately before the commencement of this Regulation, shall on such commencement, 

stand abolished, and no compensation shall be claimed by, or paid, person affected by the 

abolition." 

To implement Para 22 referred above the Board of Revenue issued various notifications. 

Notification No.ASP-2/59/ 2241-LC West Pakistan Land Commission, Lahore dated the 

20th June, 1959 is relevant, which is reproduced as under: 

            "From 

            Malik Khuda Bakhsh, T.K.(I), P.C.S. 

            Secretary, West Pakistan Land Commission, Lahore. 

            To 

All Deputy Land Commissioners (Deputy Commissioners, Settlement Officers; and Political 

Agents) in West Pakistan, except Kalat Division and Collector, Karachi. 

Subject: Intermediary interests- Abolition of ALA MALKIAT; ESQUIRE, C.S.P., CHIEF 

LAND COMMISSIONER, WEST PAKISTAN LAHORE. 

            Sir, 

I am directed to invite your attention to paragraph 22 of the Martial Law Regulation No.64, 

under which Ala Malkiat and similar other interests subsisting immediately before the 

commencement of the Regulation, shall on such commencement, stand abolished without 

any compensation, and to the replies received from you to letter No.551/59/1266-LR I, dated 

the 17th March, 1959 from the Secretary, Board of Revenue. The matter was considered by 

the West Pakistan Land Commission in its meeting held on the 9th June, 1959, and it was 

decided that:- 

            (a) Adna Maliks should be made full proprietors of land held by them as such; 

(b) Adna Maliks should not pay any compensation to the Ala Maliks or the Commission; 

(c) With effect from Rabi 1959, the Adna Maliks should stop paying anything in cash or 

kind to the Ala Maliks; 

(d) Where a person is entered as Ala Malik and as well as Adna Malik, or where land is held 

only by an Ala Malik and there is no Adna Malik under him, the Ala Malik should be 

considered as a full proprietor and the entries in the revenue records should be corrected 

accordingly; 

(e) No Ala Malik will be entitled to any compensation on account of the extinguishment of 

his rights as laid down in Paragraph 22 of the martial Law Regulation; 
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2. I am to request you that necessary action may be taken in accordance with the above 

decisions of the Commission. 

Your obedient servant, 

ASSISTANT SECRETARY, 

For Secretary Land Commission 

The concluding Para of the judgment dated 11.11.1971 passed in Writ Petition No.683 of 

1962 by the Hon'ble Mr. Justice Karam Elahi Chauhan is as under:-- 

"From what has been written above, it will be evident that this case involves 

dispute/questions of fact which require leading of evidence oral and documentary and going 

through the volumes of revenue records exrending over decades. It is obvious that such a 

question cannot be gone into by this Court, specially, when the persons against whom the 

rights are being claimed have neither, been impleaded in the writ petition nor other vice their 

names have been disclosed in any other form. In cases of the kind in hand, in my opinion, 

the petitioners' have a remedy of approach of the civil Court by making out a proper case for 

the relief desired by them. In this writ petition, no copies of any revenue record have been 

filed and the case of the petitioners' rests solely on their oral averment case on in the writ 

petition. In these circumstances, the writ petition shall have to be dismissed leaving the 

petitioners their rights by an appropriate jurisdiction in accordance with law which I hereby 

do. There shall be no order as to costs." 

6.         I have also gone through the judgment of this Court reported as "Ghulam Haider v. 

Ghulam Raza Shah and 12 others" (PLD 1979 Lahore 481) whereby this judgment was 

handed down by the Hon'ble Mr. Justice Aftab Hussain while deciding Regular Second 

Appeal No.764 of 1967. Paragraphs Nos.28 to 36 of this judgment being relevant are 

reproduced as under:-- 

"28. Even if this provision had not been there the conclusion would not have been different. 

The division of the proprietary rights and consequent rights of superior proprietor and 

inferior proprietors have been dealt with in Punjab Settlement Manual by Sir James M. 

Douic (15th Edn.) in paras, 143, 167, 168, 169 and 171. The origin of the rights may differ 

from district to district but the rights of both types of proprietors are almost uniform. The 

rights of both categories of proprietors in Muzaffargarh District particularly with reference 

to waste as explained by Mr. O'Brien are dealt with in para. 169 of the Settlement Manual. 

The relevant portion of this quotation is as follows:- 

"The superior proprietors claim to be owners of all unappropriated land. The malikan adna 

are full proprietors of the land in their possession subject to the payment of the share of the 

old proprietors, and not liable to eviction on failure to pay it, and are entitled to introduce 

tenants without reference to the superior proprietors……… Their rights (rights of superior 

proprietors) are restricted……..to disposing of the unappropriated waste in the 

village……The unappropriated waste belongs to the superior proprietors…………." 

            In para. 171 it is stated that the title of the superior landlord has been most fully 

preserved in Mianwali and in the Sanawan Tehsil of Muzaffargarh. Reference is made to 

Mr. Tucker's Settlement Report of Dera Ismail Khan. 

29. A copy of this report has been shown to me by the learned counsel for the respondents. It 

is not however necessary to reproduce any portion from this unauthenticated copy since the 

same principles have been evolved by a Division Bench of Lahore High Court in Malik 

Gulzar Haider v. Haider a case of Tehsil Bhakkar. The rules laid down by Mr. Tucker have 

been summed up as follows:-- 
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"(1) The ala malkiyat is not ordinarily to be partitioned, though such partition may be 

allowed for sufficient reasons. In case of partition, the rights of the adna maliks in the 

common lands of the whole village will be continued as before. For instance, an adna malik 

will continue to graze his cattle and to beak up waste in all the pattis into which a Mauzah 

may be divided. 

(2) The ala maliks will have the first right to cultivate waste, and after them the adnas. 

Failing these the ala maliks may give lands to outsiders to cultivate. 

(3) Though the ala maliks have paid no jhuri hitherio, they will pay it in future for any lands 

they may clear. There will, however, be this difference between them and the adna maliks 

that it will be optional with the ala maliks to take jhuri from an adna malik, in which case he 

will remain an occupancy tenant only. The individual ala malik on the other hand, will be 

entitled, if he chooses, to pay jhuri at a fair rate, and to thus become an adna malik. In such a 

case the other ala maliks will not be able to refuse to take jhuri. 

(4) The question as to the taking of jhuri, or as to its amount, will for the future be 

determined by the ala maliks as a body, and the decision come to be recorded by the 

Patwari. 

(5) The lambardar will be entrusted with the power of allotting common waste for 

cultivation. Any person feeling aggrieved at the way in which he exercises such power, must 

put in a complaint at once, otherwise persons clearing jungle, with the lambardar's 

permission, will acquire occupancy rights, and pay rent at the customary village rate to the 

superior proprietary body. 

(6) The right to profits from the produce of common waste lands, other than grazing, has 

been continued to the superior proprietors subject to the right of the adna maliks and 

cultivators to take first what they want for their own requirements. The ala maliks have been 

given the option of taking a third of whatever munj grass there may be, leaving the rest to 

the cultivating body generally or of leaving the whole to the adna maliks till 1st January 

after which the ala maliks are at liberty to sell the remainder. In neither case are the adna 

maliks at liberty to sell any munj grass that they may have out, or dispose of it to outsiders. 

(7) All classes of cultivators are entitled to firewood from the common lands. Non-

cultivators such as traders and artisans, will in future pay 8 annas a year for the privilege of 

taking grass and wood and munj from the common lands. Payment under this head will go to 

meet the grazing jama assessed on such lands, and will not be a pre-requisite of the ala 

maliks. 

(8) In some cases partial partition of the waste may be effected. In such cases, the existing 

waste can be divided among the superior proprietary shares without touching the cultivated 

lands, and it can be provided that the malikana due on the partitioned lands, when these are 

brought under the cultivation, will be paid into the common fund. In this way the right to the 

malikana will continue to be held undivided as before, but each ala malik will be able to 

make his own arrangement for taking jhuri, etc. for the lands that may have fallen to his 

portion. A portion of this sort, though it effectively protects the interests of the shares 

claiming partition, is not generally what the ala maliks care for. The great idea of every ala 

malik is to get patti of his own, with adna maliks over whom he can rule, and a share of the 

lambardari." 

30. After considering the nature of this tenure in detail it was concluded by the Division 

Bench (page102) that:- 

            (1) Ala malkiat means the right to give waste land for cultivation to others. 
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(2) Persons among the body of the ala maliks can bring a portion of the waste under 

cultivation and become the adna malik themselves. This proprietorship is subject to the right 

of ala malik to the payment of jhuri and malikana. 

(3) Where the waste is not common land and the title of the maliks of the village to it and 

not only to ala malkiat in it is recognized by Government, the waste is the property of the ala 

maliks, which they may use in any way they like, and 

(4) If the unappropriated waste is common land (Shamilat-i-deh) it is not the exclusive 

property of any body but the nature and extent of such rights will depend upon the terms of 

the Wajibularz which incorporates the agreement in respect of this land between the 

Government, the ala maliks, the adna maliks and the other representatives of the village. 

31. On the facts of that case it was held that according to the conditions of the Wajibularz 

the ala maliks have the first right to bring the Shamilat land under cultivation. Though it was 

held that ala maliks could not be deemed to be the exclusive owner but a decree for 

ejectment of the defendants, adna malikan, was passed. This case was, as stated above taken 

to the Supreme Court by the defendant but the appeal was not pressed and was dismissed as 

such. 

32. The other case decided by a Division Bench of Lahore High Court is K. B. Muhammad 

Abdul Rahim Khan v. Hussaina (1) This case dealt with the land in villages Hetu and Tinda 

Thal of District Mianwali. On the basis of wajibularz of the village, the ala maliks were held 

entitled to partition of the shamilat deh and were held to be sole owners of it, which means 

that they had full proprietary interest in it to the exclusion of the adna maliks and tirniguzars. 

It was observed that the wajibularz determines the rights inter alia of the two types of 

proprietors. 

33. The view that ala maliks have the right to partition of waste land is thus uniform. 

Similarly position of the wajibularz as a charter of rights of right holders in an estate is 

undisputed. 

34. The Wajibularz in the present case is proved as Exh.P.3. It is the charter of rights. It 

appears from para.2 of this document that the land of the village was governed by Sind 

Sagar Doab Act, 1902 under which the Government had entered into an agreement with the 

ala maliks in their capacity as exclusive owners of the shamilat and had agreed to give to 

them land equivalent to 1/4th of the shamilat taken from them (ala maliks). It was further 

provided that during the currency of this agreement, no other proprietary interest could 

intervene in the shamilat. In para. 3 it was stated that the preferential right to sink well in the 

shamilat would be that of the ala maliks and any right of adna maliks were subject to this 

preferential right and in case the adna maliks were not in a position to sink the well, the ala 

maliks had a right to give the land to others on proper conditions. But in case of reclamation 

of barani area, no right or interest of ownership or of tenancy on the basis of breaking the 

waste would accrue to any person. 

35. This document is of the same pattern as the wajibularz in the case decided in K. B. 

Muhammad Abdul Rahim Khan v. Hussaina and supports the principles laid down in Mr. 

Tucker's report. Another document is Exh.D.2, a judgment between ala maliks and the adna 

maliks of village Daggar Yar Shah dated 10-06-1933 delivered by Mr. P. R. B. May, District 

Judge, Mianwali. The ala maliks were held in that case also to have proprietary rights in the 

shamilat area. As a result of this finding the suit of the adna maliks who had claimed a right 

in the shamilat of village and a right to claim its partition, was dismissed by the said learned 

District Judge. This judgment was confirmed by the High Court in Civil Case No.1863 of 
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1933 on 26-4-1935 (copy Exh.D.3). From the facts as stated above as well as law it is clear 

that: 

(1) Ala maliks bringing any of the area of shamllat under cultivation will also become the 

adna maliks of that area with the result that their right of proprietorship becomes all 

exclusive. 

(2) In case of reclamation of barani area, no right of adna milkiyat can be claimed by the 

person breaking the waste, and. 

(3) The ala maliks have a right to partition of the waste without any interference from the 

adna maliks. 

36. The abolition of ala milkiyat only removes the superior proprietary interest. It does not 

take away the adna milkiyat right or right to exclusive possession of even uncultivated waste 

which once vested in the owners as ala maliks. The effect of para.22 of Martial Law 

Regulation 64 in case of such land is that the danger of the ala maliks ever losing the land to 

adna maliks evaporates and notwithstanding any right given in the wajibularz to persons 

reclaiming the waste by breaking the land, the ala maliks will become exclusive owners of 

that property. The argument of the learned counsel about resumability of the land by the 

Government is, therefore, without merit. 

7.         The copies of suit and judgment of learned trial court are not available on record. 

The appellate judgment is available. No doubt the suit was decreed at appellate stage as the 

prayer was with regard to the specific land by the specific persons and in civil litigation the 

impugned mutations were declared null and void totally, whereas through the judgment 

reported as "Ghulam Haider v. Ghulam Raza Shah and 12 others" (PLD 1979 Lahore 481) 

the ratio of this judgment as well as of the judgment handed down by the Hon'ble Mr. 

Justice Karam Elahi Chauhan passed in Writ Petition No.683 of 1962 dated 11.11.1971 that 

if a person establishes his right through a decree of civil court of Adna Malik, to that extent 

the impugned mutations are not sustainable and in the way of rights created through a decree 

of civil court the impugned mutations will not be a hurdle. If the intention of judgment was 

to declare the impugned mutations null and void in toto, then there was no need to ask the 

claimant of status of Adna Malik for getting a decree for declaration of their status as Adna 

Malik from the civil court. Against the above said judgment no judgment of august Supreme 

Court or of this court has been produced whereby the impugned mutations were declared 

null and void in toto except passing remarks passed by the Hon'ble Mr. Justice Munir A. 

Sheikh in Para 3 of the judgment while dismissing Writ Petition No.17270 of 1993 in limine 

vide order dated 22.2.1994, passing remarks on the basis of assertion of learned counsel for 

the writ petitioner that mutations Nos.48 and 49 have been declared as void by the august 

Supreme Court, no point was decided by the learned Judge of this Court, therefore, the value 

of said judgment of learned single Judge of this Court is not more than passing remarks 

about mutations Nos. 48 and 49. Even the same learned Judge thereafter decided Writ 

Petition No.11126 of 1994 vide order dated 12.02.1995. Para. 5 of the judgment is 

reproduced as under:-- 

"After hearing learned counsel for the petitioner and Syed Jamshed Ali Shah, Advocate 

learned counsel for respondent No.2 at limine stage, I do not find myself in agreement with 

learned counsel for the petitioner that in the said suit mutations 48 and 49 as a whole in 

general were declared to be inoperative and void. The petitioner was declared to be the 

owner of land measuring 206 kanals 15 marlas and qua this land and the petitioner rights of 

ownership in it that mutation Nos.48 and 49 were declared to be ineffective and nothing 
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more. He could not claim that the consolidation in the village qua the other land as a whole 

should be stayed treating the said mutations as a whole inoperative. The petitioner has been 

granted ownership rights in the land measuring 206 kanals 15 marlas through mutation 

No.84 sanctioned on 10.02.1976 therefore he cannot claim any land in excess thereof." 

8.         In the above circumstances, it is clear that the property of which there was no Adna 

Malik was to be given to the Aala Malik and they became the full owner. It will also be 

important to note here that in accordance with Para 18 of the Land Reforms Regulation, 

1972 as well as Para 15 of Martial Law Regulation No. 77, the excess land after retaining 

permissible holding was to be resumed by the Land Commission and was to be allotted in 

accordance with the scheme of Land Reforms to the persons entitled for the same and 

actually after resumption the land was allotted to the persons entitled under the Land 

Reforms, some property was given to the Pakistan Railways and some to the Canal 

Department. If both these mutations are declared null and void in toto, all the legal 

proceedings and legal transfers of land to the persons entitled under the Martial Law 

Regulation of resumed land as well as Railways and Canal Departments will be reversed, 

which is not permissible under the law. The declaration of impugned mutations as null and 

void in toto is not the requirement of any previous judgment passed by this court or the 

intention of any notification issued by the Government. Some property was of non-Muslim 

owners, after their migration to India, the property vested to the Custodian and Settlement 

Department allotted the land under their own schemes. 

9.         The resume of above discussion is that mutations Nos.48 and 49 will be void to the 

extent of decree passed by the civil court in individual suit as held by the Hon'ble Mr. 

Justice Karam Elahi Chauhan in the judgment passed in Writ Petition No.683 of 1962. The 

Additional Deputy Commissioner decided the matter in accordance with the said judgment. 

Against the decision of A.D.C., Writ Petition No.11126 of 1994 was filed, which was 

dismissed in limine on 12.02.1995 by the Hon'ble Mr. Justice Munir A. Shiekh and it was 

held that mutations Nos.48 and 49 as a whole are not void. The Additional Commissioner 

(Consolidation) declared mutations Nos.48 and 49 as void in toto passing his findings that 

learned District Judge has declared as such. The same findings were absolutely against the 

facts as well as law. The property in dispute in the lis routed through the civil court, subject 

matter of appeal decided by the learned District Judge mentioned supra, was 206 kanals 15 

marlas, whereas the property subject matter of the mutations No.48 and 49 was 28000 

kanals and only 2000 kanals was of Adna Malkan. It will not be out of place to mention here 

that none of the parties have disputed the notification issued by the Land Commission as I 

have referred notification dated 20.06.1959. In accordance with Clause (d) of the said 

notification when Aala Malik is in possession and as a whole the Adna Malik who is to be 

treated as full owner, therefore, where Aala Malik made the land of shamilat-i-deh cultivable 

and they qualify the definition of Adna Malik, they were to be declared as full owner and 

mutations impugned through this writ petition have rightly been declared as not come in the 

way of Adna Malik when they established their right in the light of judgment passed by this 

court and through a decree of civil court. 

10.       I am clear in my mind that when a party comes to this court through a constitution 

petition filed under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973 the 

party must show the order impugned through the petition or action taken by the respondents 

to be without jurisdiction or contrary to any legislative provision of law or at least against 

the notified policy of the Govern-ment. None of the above said eventualities could be proved 
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by the learned counsel for the petitioners in case in hand. In these circumstances, I see no 

infirmity or illegality in the judgment passed by the Member (Consolidation) Board of 

Revenue Punjab Lahore, which is in accordance with the previous judgment passed by this 

court. Therefore, very writ petition is not maintainable, same stands dismissed. No order as 

to costs. 

ZC/N-7/L                                                                                            Petition dismissed. 
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Ahmad Waheed Khan for Petitioner. 

Shan Saeed Ghumman for Respondent. 

Date of hearing: 26th April, 2018. 
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JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioner/ defendant has 

challenged the judgment dated 20.12.2011 passed by the learned first appellate court 

whereby the appeal filed by the respondent/plaintiff was accepted and the 

judgment/order of rejection of plaint dated 27.04.2011 passed by the learned Civil Judge 

lst Class, Daska was set aside and case was  remanded  to  the  learned  trial  court. 

2.    The brief facts are that the plaintiff/respondent on 12.11.2010 filed a suit to pre-

empt the sale of land in favour of defendant/petitioner through mutation No.2686 entered 

on 26.08.2009 and attested on 19.07.2010. The plaintiff/ respondent pleaded the date of  

knowledge as well as announcement of Talb-e-Muwathibat on 01.11.2010 and a notice 

was allegedly sent on 02.11.2010 in compliance with Section 13 of the Punjab Pre-

emption Act, 1991. On 19.01.2011 the petitioner/defendant filed written statement and 

stated that he has gifted the suit property to his wife Mst. Uzma through mutation 

No.2804 entered on 19.07.2010 and attested on 23.07.2010. The petitioner/defendant 

also moved an application under Order VII, Rule 11 of the C.P.C.  for  rejection  of  

plaint  on  the  ground  that  last  transaction  has  not been pre-empted, therefore, suit is 

bad  in  law  and  cannot  proceed.  The  reply was filed. The plaintiff/respondent filed  

an  application  under  Order  VI,  Rule 17 of the C.P.C. for permission to amend the 

plaint in order to insert para. 5-A in the plaint, which is as follows:- 

It was further prayed that Mst. Uzma be impleaded as defendant No.2. 

3.         Learned trial court was pleased to accept the application moved under Order VII 

Rule 11 of the C.P.C. and rejected the plaint and declared that the application for 

amendment of plaint has become infructuous, therefore, it was disposed of accordingly. 

4.    Feeling aggrieved by the said judgment, the plaintiff/respondent preferred an 

appeal before the learned first appellate court, which was accepted on the ground that 

last sale transaction was in favour of vendee/defendant and immediately the defendant 

transferred the property in favour of his wife. Learned first appellate court held that it 

appears to be based upon dishonesty and mala fide to avoid and frustrate the respective 

right of pre-emption. Learned first appellate court not only accepted the appeal but also 

accepted the application to amend the plaint regarding impleadment of Mst. Uzma Bibi 

as defendant and remanded the case to the learned trial court. 

5.    Learned counsel for the petitioner argues that admittedly long before filing the 

suit petitioner/defendant transferred the suit property through gift in favour of his wife. 

The findings of learned appellate court are based upon dishonesty, mala fide and are 

without any substance. States that to avoid from pre-emption it is the right of vendee to 

use any device permissible under the law. In this case he has gifted the suit property 

through a valid attestation of mutation. There is no defect claimed in attestation of 

mutation of gift in favour of donee, wife of vendee, therefore, while relying upon "Abdul 

Yameen Khan v. Ashrat Ali Khan" (2004 SCMR 1270), "Din Muhammad v. Abrar 

Hussain and another" (PLD 2009 Supreme Court 93) and "Javaid Iqbal  Rana v. Sarfraz 

Ahmad and others" (PLD 2014 Lahore 14) argues that the use of device was valid and 

the findings of learned first appellate court are absolutely against the law and without 

jurisdiction. Prays for acceptance of instant civil revision. 

6.    On the other hand, learned counsel for the respondent/plaintiff states that facts 

are admitted one. Admits that even device is permissible to avoid pre-emption but in this 

case it is a disguise and that third person can challenge the validity of gift between two 
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parties. Relies upon  "Ajmal Khan v. Mst. Gul Zahira Bibi through Legal heirs and 4  

others" (2016 MLD 1394), "Musali Khan v. Nazir Ahmad and others" (PLD 1952 

Peshawar 1), "Muhammad Irshad and 4 others v. Sardar Khan" (1981 CLC 124) and 

"Ghulam Hussain through Legal Heirs v. Mst. Miraj Bibi" (1995 MLD 435). Prays for 

dismissal of the instant civil revision. 

7.    I have heard the learned counsel for the parties at length and also gone through 

the record minutely with their able assistance. 

8.    In the light of judgment of august Supreme Court of Pakistan reported as "Abdul 

Yameen Khan v. Ashrat Ali Khan" (2004 SCMR 1270) it is clear that when a transfer of 

land was before the filing of suit for pre-emption, no benefit of principle of lis pendens 

can be given to the plaintiff. I am clear in my mind that last sale/transfer is to be pre-

empted and a sale before the announcement of intention to pre-empt and issuance of 

notice in compliance of Section 13 of the Punjab Pre-emption Act, 1991, what to state 

before the filing of suit is to be preempted. I am fortified by the judgment of august 

Supreme Court of Pakistan reported as "Din Muhammad v. Abrar  Hussain and another" 

(PLD 2009 Supreme Court 93). Further reliance can also be placed upon "Javaid Iqbal 

Rana  v. Sarfraz Ahmad and others" (PLD 2014 Lahore 14). 

9.    Admittedly the transfer by the vendee-defendant in favour of his wife through 

mutation of gift of suit land dated 23.07.2010 was much before the announcement of 

intention to pre-empt, which is dated 01.11.2010, and notice in compliance of Section 13 

of the Punjab Pre-emption Act, 1991 was allegedly issued on 02.11.2010, whereas the 

suit was filed on 12.11.2010. In these circumstances, I am clear in my mind that the 

transfer by the vendee in favour of his wife through mutation No.2804 was at the most a 

device to save the property from pre-emption. I am of the considered view that any 

device saving the transaction from pre-emption can be used but disguise is not 

permissible under the law and by no stretch of imagination the transaction in favour of 

his wife through gift of suit property can be said to be disguise when there is no defect in 

the entry and attestation of mutation and nothing has been allegedly pleaded about any 

such defect even through the amendment sought to be incorporated in the suit. 

10.  In this view of the matter, the judgment passed by the learned first appellate court 

is against the settled principles of law, therefore, while agreeing with the findings 

recorded by the learned trial court I am constrained to set aside the impugned judgment 

dated 20.12.2011 passed by the learned first appellate court and confirm the view taken 

by the learned trial court while accepting the application under Order VII Rule 11 of the 

C.P.C. vide judgment and decree dated 27.04.2011. 

ZC/B-5/L                                                                                             Revision allowed. 
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PLJ 2018 Lahore 119 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

MUHAMMAD SHARIF--Petitioner 

versus 

MEMBER (JUDL.II) BOR, PUNJAB, LAHORE and 4 others--Respondents 

 

W.P. No. 5424 of 2005, decided on 7.4.2015. 

Constitution of Pakistan, 1973-- 
----Art. 199--Constitutional petition--Appointment of Lambardar--District officer Revenue 

appointed respondent as permanent Lambardar on death of previous Lambardar, who was 

father of respondent--Petitioner was also contestant--He filed appeal which was dismissed--

Basic thrust of arguments of counsel for petitioner was that ownership of land of respondent 

is very small, therefore, his appointment is not correct as in case of any embezzlement in 

land revenue collected by Lumbardar if he does not deposit same in government treasury; 

for recovery of any such arrears his ownership is inefficient--When questioned to counsel 

that when respondent was appointed as Lumbardar, whether there is any complaint about 

fulfillment of duty against him, answer is in negative--In above circumstances, when it is 

prerogative of revenue hierarchy to appoint any one as a Lumbardar as Lumbardar has to act 

in aid of revenue officials--There are orders of three forums in favour of respondent, for last 

twelve years he is working as Lumbardar and there is no complaint against him--AAG also 

supports decisions of forums below--In above circumstances and attitude of counsel 

appearing on behalf of petitioner, noted supra, no case for interference under Article 199 of 

Constitution of Islamic Republic of Pakistan, 1973, in orders passed by revenue authorities 

has been made out, therefore, petition was dismissed.         [Pp. 121 & 122] A 

Rao Riyasat Ali Khan, Advocate for Petitioner. 

c, AAG for Respondent. 

Mr. Muhammad Jaffar Tayyar, Advocate for Respondent 

No. 4. 

Date of hearing: 7.4.2015. 

 

ORDER 
Through this writ petition, the petitioner has challenged the order dated 1.2.2005, 

passed by the Member (Judicial-II), Board of Revenue, Punjab, order dated 14.04.2004, 

passed by the Executive District Officer (Revenue), Vehari, as well as order dated 

26.08.2003, passed by the District Officer (Revenue), Vehari. The District Officer 

(Revenue) Vehari, appointed Respondent No. 4 as permanent Lumbardar on the death of 

previous Lumbardar, who was father of Respondent No. 4. Petitioner was also contestant. 

He filed an appeal before the Executive District Officer (Revenue), Vehari, which was 

dismissed on 14.04.2004. The matter was agitated before the Board of Revenue through 

ROR No. 1039 of 2004, which was also dismissed on 01.02.2005, hence, the instant writ 

petition. 

2.  Record shows that after filing of the instant writ petition which was fixed for 

hearing five times before today‘s date of hearing on every date of hearing either the learned 

counsel for the petitioner was not available, if available, requested for adjournment to 

prepare the brief. Today learned counsel for the petitioner has advanced arguments. Basic 
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thrust of the arguments of the learned counsel for the petitioner was that the ownership of 

land of Respondent No. 4 is very small, therefore, his appointment is not correct as in case 

of any embezzlement in the land revenue collected by the Lumbardar if he does not deposit 

the same in the government treasury; for recovery of any such arrears, his ownership is 

inefficient. When questioned to the learned counsel that when Respondent No. 4 was 

appointed as Lumbardar vide order dated 26.08.2003, whether there is any complaint about 

fulfillment of duty against him, the answer is in negative. In the above circumstances, when 

it is prerogative of the revenue hierarchy to appoint any one as a Lumbardar as the 

Lumbardar has to act in aid of the revenue officials. There are orders of three forums in 

favour of Respondent No. 4, for the last twelve years he is working as Lumbardar and there 

is no complaint against him. Learned AAG also supports the decisions of the forums below. 

In the above circumstances and the attitude of the counsel appearing on behalf of the 

petitioner, noted supra, no case for interference under Article 199 of the Constitution of the 

Islamic Republic of Pakistan, 1973, in the orders passed by the revenue authorities has been 

made out, therefore, this writ petition stands dismissed. 

(A.A.K.)                  Petition dismissed 

 

PLJ 2018 Lahore 893 

[Multan Bench, Multan] 

Present: AMIN-UD-DIN KHAN, J. 

MUHAMMAD KAMRAN MUNEER--Petitioner 

versus 

UNIVERSITY OF HEALTH SCIENCES through Vice Chancellor/Chairman--

Respondent 

W.P. No. 17389 of 2017, heard on 27.12.2017. 

Constitution of Pakistan, 1973-- 
----Art. 199--Disabled Persons (Employment and Rehabilitation) Ordinance, (XL of 1981), S. 

10--Application for admission in M.B.B.S along with disability certificate--Quota of 

disabled persons--Petitioner neither challenge recommendations of medical board nor said 

recommendations appanded with W.P. Non impleading as party candidates who got 

admission in M.B.B.S--It is an admitted fact that neither petitioner has challenged 

recommendations of Committee of Medical Board constituted by respondent-University nor 

copy of said recommendations has been appended with this writ petition--Even petitioner 

has not claimed any partiality, bias or discrimination against Committee of Medical Board 

examined him--I am conscious of fact that this Court cannot exercise powers of judicial 

review against an expert opinion given by a Committee of Medical Board consisting of three 

Professors and one Assistant Professor--Petition dismissed.                           [P. 897] A & B 

Mr. Muhammad Usman Sharif Khosa, Advocate for Petitioner. 

Mr. M.A. Hayat Haraj, Advocate for Respondent. 

Date of hearing: 27.12.2017. 

JUDGMENT 
Through this writ petition, following prayer has been made: 

―By gracing this petition with acceptance, the list of candidates selected against the disabled 

seats for admission in M.B.B.S. Session 2017-18 issued by respondent on 29.11.2017 and all 

subsequent lists be declared as null and void and the respondent be directed to issue a fresh 
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list after implementing Section 10 of The Disabled Persons (Employment and 

Rehabilitation) Ordinance, 1981. 

It is awfully implored that by gracing this petition with acceptance, the list of candidates 

selected against the disabled seats for admission in M.B.B.S. Session 2017-18 issued by 

respondent on 29.11.2017 and all subsequent lists be declared as null and void and the 

respondent be directed to issue a fresh list after considering the petitioner as a disabled 

person as defined by their own prospectus. 

It is in the alternate implored that a fresh board be constituted consisting of at least three 

medical professionals and the petitioner be re-examined qua his disability. 

Any other writ which this Court may deem appropriate may also be issued in the interest of 

justice.‖ 

2.  I have heard learned counsel for the parties at length. No need to note all the 

arguments advanced by the adversaries which will be a futile exercise as very limited 

question for determination is before this Court. 

3.  Admittedly, petitioner applied for admission in M.B.B.S. Session 2017-18 on the 

basis of disability. Petitioner has appended a Disability Certificate issued by the Chairman 

as well as the Secretary, District Assessment Board, District Layyah according to which type 

of disability of the petitioner is ―Difficult in Speech‖. 

4.  The other ground taken by learned counsel for the petitioner is that as per The 

Disabled Persons (Employment and Rehabilitation) Ordinance, 1981 (XL of 1981), the 

quota of disabled persons must be @ 3%. According to learned counsel for the petitioner, 

total seats for M.E.B.S. are 3405 whereas at least 19 seats are reserved for disabled quota, 

which are much less than the quota. 

Against this argument, learned counsel for the respondent-University of Health 

Sciences has referred the Prospectus of U.H.S. wherein at Page-3 at Sr. No. 1 under the head 

of General Policy Guidelines, it has been written that “The rules, and regulations contained 

in this prospectus are approved by the Government of the Punjab (notified by Specialized 

Healthcare & Medical Education Department, Government of the Punjab, vide Notification 

No. SO(ME)9-4/2017 dated 10th August, 2017). The prospectus is revised on yearly basis to 

update the changes”. 

Learned counsel for the respondent argues that in the instant writ petition, Province 

of the Punjab has not been arrayed as party, therefore, the argument advanced by learned 

counsel for the petitioner is worthless and cannot be attended to by this Court. 

5.  In this view of the matter, the argument of learned counsel for the respondent to 

this effect is valid as without impleading Province of the Punjab/Government of the Punjab, 

the argument of learned counsel representing the petitioner with regard to number of seats 

reserved for disabled quota cannot be entertained and as such the same prayer made through 

this writ petition is not tenable under the law. 

6.  Now coming to the question of disability of the petitioner. As per medical 

certificate appended by the petitioner, at the time of filing the application form for admission 

in M.B.B.S. for the Session 2017-18 against disabled quota, petitioner was medically 

examined by a medical board comprising three Professors of ENT and one Assistant 

Professor Psychiatry. 

7.  Admittedly, the criteria for seats for disabled students in U.H.S. is as follows:-- 

―ii)     Seats for Disabled Students:- 
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a.       The admission against these seats shall be carried out strictly on merit from amongst 

the Punjab-domiciled candidates who apply for these seats and who have already 

appeared in the Entrance Test for the session and passed HSSC/F.Sc. (Pre-Medical) or 

equivalent examination with a minimum of 60% (660/1100) marks. 

b.       The candidate shall have to attach a certificate from a Government certified specialist 

about the nature of his/her disability. Such certificate, however, will only make 

him/her eligible to apply against the reserved seats. 

c.       A Medical Board constituted by the Chairman Admission Board will make final 

decision about the eligibility of the candidate for admission against the reserved seats. 

d.       The Medical Board shall consist of following committees each comprising 3 to 5 

experts in the relevant field. 

i.        Physical Disability Committee. 

ii.       Visual Disability Committee 

iii.      Hearing Disability Committee. 

f.        Disability for the purpose of admission to medical and dental institutions is defined as 

a physical impairment that has a substantial and permanent, adverse effect on 

candidate‘s ability to carry out normal day-to-day activities and puts him/her at 

disadvantage as compared to a normal person acquiring education before entering a 

medical or dental institution. Here: 

•        ‗substantial‘ means neither minor nor trivial 

•        ‗permanent‘ means that the effect of the impairment is likely to last for the rest of the 

person‘s life 

•        ‗normal day-to-day activities‘ include mobility, manual dexterity, speech, hearing, 

seeing, understanding danger, and memory. 

g.       The threshold of disability will be judged by the Medical Board, according to a 

structured criterion. 

h.       The Merit List of disabled candidates shall be finalized on the basis of inter se merit. 

i.        The decision of the Medical Board shall be final.‖ 

8.  The conclusion drawn by the Committee of Medical Board is as under:-- 

Sr. 

# 

Sections Recommendations 

1. History Petitioner has had stuttering disorder 

since childhood. He has never got 

treatment for his stuttering disorder. 

2. Clinical 

Examination 

On detailed mental state examination, the 

individual has moderate anxiety (which 

can be relatable to the pressure of 

entering into medical college) and his 

stuttering disappeared after he was 

distracted. Which gives a very strong cue 

that it is basically psychological in origin 

and can easily be treated. 

3. Conclusion - 

4. Recommendations Stuttering disorder is a treatable 

condition and certainly does not possess 

the likelihood of a major disability. 
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Hence, not eligible for disability seat. 

9.  It is an admitted fact that neither the petitioner has challenged the 

recommendations of the Committee of Medical Board constituted by the respondent-

University nor copy of the said recommendations has been appended with this writ petition. 

Even the petitioner has not claimed any partiality, bias or discrimination against the 

Committee of Medical Board examined him. 

10.  I am conscious of the fact that this Court cannot exercise the powers of judicial 

review against an expert opinion given by a Committee of Medical Board consisting of three 

Professors and one Assistant Professor. Light can be taken from De Smith‟s Judicial 

Review (Sixth Edition) by Harry Woolf, Jeffrey Jowell and Andrew Le Sueur. At Page-

20, it is found written as follows:-- 

Matters which are poly centric 
1-033 A third limitation on the Court‘s institutional capacity occurs when the matter to be 

determined is ―polycentric‖. Most ―allocative decisions‖ - decisions involving the 

distribution of limited resources -- fall into this category. If the Court alters such a decision, 

the judicial intervention will set up a chain reaction, requiring a rearrangement of other 

decisions with which the original has interacting points of influence. 

11.  I can further strengthen my view by the judgments of the Apex Court reported as 

“Muhammad Ilyas versus Bahauddin Zakariya University, Multan and another” (2005 

SCMR 961) and “University Of Health Science, Lahore through Vice-Chancellor and 

others versus Arslan Ali and another” (2016 SCMR 134). 

12.  In addition to above, I have further noticed that neither the other candidates who 

have been granted admission in the M.B.B.S. Session 2017-18 have been made party nor 

their medical certificates have been appended or challenged through the instant writ petition. 

13.  Pursuant to above circumstances, the declaration sought for through this petition 

cannot be granted. Resultantly, writ petition being devoid of force stands dismissed. 

(Y.A.)          Petition dismissed 

 

PLJ 2018 Lahore 971 

[Multan Bench Multan] 

Present: AMIN-UD-DIN KHAN, J. 

ABDUL KARIM (deceased) through L.Rs. and another--Petitioners 

versus 

NAIK MUHAMMAD and 9 others--Respondents 

 

C.R. No. 1055-D of 2003, heard on 30.11.2016. 

Civil Procedure Code, 1908 (V of 1908)-- 
----S. 12(2)--Specific Relief Act, (I of 1877), S. 42--Suit for declaration--Decreed--Appeal--

Dismissed--Application moved u/S. 12(2)--Accepted--Agreement to sell on basis of 

power of attorney--Consolidation of suit with proceedings of Application--Cancellation 

of mutation--Locus standi--Validity--Case of plaintiff as pleaded was that Defendant No. 

4 being attorney of Defendants No. 5 to 11 entered into an agreement to sell of suit 

property and got Mutation No. 3979 entered and same was sanctioned on 27.06.1991 and 

thereafter defendants with connivance of Patwari Halqa got removed sanctioned mutation 

and it was shown in record that mutation has been cancelled--Not a single point has been 

proved by plaintiff qua cancellation of mutation or otherwise through evidence--Alleged 
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power-of-attorney on behalf of Defendants No. 5 to 11 in favour of Defendant No. 4 is 

not on record--Defendant No. 4 has denied from any such power of attorney in his 

favour--There is no evidence on record that Mutation No. 3979 was ever attested--PW-2 

Patwari Halqa has been produced, who has categorically stated in examination in chief 

that Mutation No. 3979 was not attested on 27.06.1991 statement is binding upon 

plaintiff, as he himself produced Patwari Halqa--As I have noted supra plaintiff failed to 

prove case pleaded by him and findings recorded otherwise by Courts below are 

absolutely against law, therefore, are not sustainable--Plaintiff failed to establish 

attestation of Mutation No. 3979 as claimed by him, then he had no right to challenge 

decree dated 15.12.1993 passed with consent of parties to suit under challenge through 

application under Section 12(2) of CPC and attestation of mutation on basis of that 

decree, therefore, he was having no locus standi to file application u/S. 12(2) of CPC--

Result would be application filed u/S. 12(2) of as well as suit for declaration filed by 

Plaintiff/Respondent No. 1 stand dismissed with no order as to cost--Petition was 

allowed.                                                                 [Pp. 975 & 976] A, B & C 

Mr. Muhammad Maalik Khan Langah, Advocate for Petitioners. 

Mian Tahir Iqbal, Advocate for Respondent No. 2. 

Ex-parte, for Respondents No. 1, 3 to 10. 

Date of hearing: 30.11.2016. 

 

JUDGMENT 
Through this civil revision the petitioners have challenged the judgment and decree 

dated 04.07.2003 passed by the learned Additional District Judge, Alipur District 

Muzaffargarh, whereby the appeal filed by them has been dismissed and the judgment & 

decree dated 19.06.2000 passed by the learned Civil Judge, Alipur District Muzaffargarh, 

whereby through the consolidated judgment the suit for declaration filed by the 

Plaintiff/Respondent No. 1 was decreed and the application moved u/S. 12(2) of the CPC 

was also accepted. 

2.  The brief facts are that the Plaintiff/Respondent No. 1 Naik Muhammad on 

22.06.1995 filed a suit for declaration that he is owner of 109-kanals 16-marlas land fully 

described in the head note of the plaint and the decree in Suit No. 560 titled “Abdul Karim 

etc. vs. Mehndi Khan etc” dated 15.12.1993 is nullity in the eye of law, based on fraud and 

against the rights of the plaintiff and in continuation of the decree the attestation of Mutation 

No. 4449 attested on 9.7.1994 is also against the law and based on fraud and 

misrepresentation and has no adverse effect against the rights of the plaintiff. The case as 

pleaded by the plaintiff was that Defendants No. 4 to 11 were owner of suit property. 

Defendant No. 4 being real brother of Defendants No. 5 to 11 and the general attorney of 

said defendants entered into an agreement to sell of the suit property with the .plaintiff for a 

consideration of 

Rs. 400,000/-. After receipt of the consideration amount he got the Mutation No. 3979 

entered and the same was attested in his favour on 27.6.1991. Afterwards the defendants 

with the connivance of Patwari Halqa got the attested mutation removed from the record and 

it was shown in the record that the mutation has been cancelled and Defendants No. 1 and 2 

were able to get the Mutation No. 4449 sanctioned in their favour, therefore, the suit. 

3.  The written statement was filed by Defendants No. 1 to 3 and 5 to 10 and suit was 

contested in which it was mentioned that the plaintiff also filed an application u/S. 12(2) of 
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the CPC which is pending, therefore, the suit is not competent. Defendant No. 4 filed his 

separate written statement, whereby he denied any agreement with the plaintiff and also 

denied that he was attorney of Defendants No. 5 to 11. 

4.  The other limb of the litigation is that the plaintiff on 18.08.1994 filed an 

application under Section 12(2) of the CPC against the judgment & decree dated 15.12.1993 

passed in Suit No. 560 titled “Abdul Karim etc. vs. Mehndi Khan etc”. The reply was filed 

by the respondents. Learned trial Court consolidated the suit and the application u/S. 12(2) 

of the CPC and framed the consolidated issues. After the completion of trial vide 

consolidated judgment & decree dated 19.06.2000 the suit was decreed by the learned trial 

Court and the application u/S. 12(2) of the CPC was also accepted, whereby the consent 

judgment & decree dated 15.12.1993 were set aside. Feeling aggrieved thereby, an appeal 

was preferred before the learned first appellate Court, which was dismissed vide judgment & 

decree dated 04.07.2003. Hence, this civil revision. 

5.  Learned counsel for the petitioners argues that action of the Court with regard to 

consolidation of the suit with the proceedings of application u/S. 12(2) of the CPC is 

absolutely against the law, therefore, the proceedings are nullity in the eye of law and as 

such the judgments & decrees passed by both the Courts below as well as the findings are 

not sustainable. On merits argues that admittedly the Plaintiff/Respondent No. 1 failed to 

establish that Mutation No. 3979 was ever attested by the revenue officials. States that at the 

most the Plaintiff/Respondent No. 1 could prove that the mutation was entered and nothing 

more, therefore, the findings of both the Courts below are absolutely against the record, 

result of misreading and non-reading of evidence available on the file, therefore, both the 

Courts below fell in error while decreeing the suit and dismissing the appeal. 

6.  On the other hand learned counsel for Respondent No. 2 appeared only. Though 

all the respondents are represented but no one appeared on behalf of rest of the respondents 

despite the fact that the name of their liearned counsel is notified in the cause list. Therefore, 

Respondents No. 1, 3 to 10 are proceeded against ex-parte. 

7.  Learned counsel for Respondent No. 2 argues that the claim of 

Plaintiff/Respondent No. 1 was that he was attorney of Defendants No. 5 to 11, was 

absolutely wrong and he never got Mutation No. 3979 entered, hence no question of 

attestation of mutation. 

8.  I have heard the learned counsel for the parties at full length and also gone 

through the record as well as the findings recorded by two Courts below. 

9.  The plaintiff on one hand has challenged the judgment & decree dated 

15.12.11993 through an application filed under Section 12(2) of the CPC on 18.08.1994 and 

thereafter opted to file a suit for declaration on 22.06.1995 to challenge the judgment & 

decree dated 15.12.1993·as well as the attestation of Mutation No. 4449 attested on 7.9.1994 

on the basis of said decree and further pressed his right and sought a declaration that he be 

declared the owner of suit property on the basis of attestation of Mutation No. 3979 stating 

that the same was attested on 27.06.1991 pleading that Defendant No. 4 got his statement 

recorded and entered into an agreement of sale on the basis of power of attorney on behalf of 

his brothers and sisters i.e. Defendants No. 5 to 11. I am of the view that the Court was not 

competent to consolidate the application u/S. 12(2) of the CPC filed by the plaintiff with the 

suit, which was also filed by the Plaintiff/Respondent No. 1. The argument of learned 

counsel for the petitioners has weight that when the application u/S. 12(2) of the CPC was 

accepted, the natural result should have been that the suit in which a decree on the basis of 
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compromise was passed in favour of petitioners/defendants should have been restored for 

further proceedings in the suit in accordance with law. Through the impugned judgment & 

decree dated 19.06.2000 passed by the learned trial Court the application filed u/S. 12(2) of 

the CPC was accepted, whereby the judgment & decree dated 15.12.1993 challenged 

through the application u/S. 12(2) of the CPC were set aside but no further proceedings in 

that suit have been ordered. Therefore, the decision of learned Courts below while passing 

the consolidated judgment by the learned trial Court and order of dismissal of appeal by the 

learned first appellate Court to this limb of litigation is absolutely wrong and against the 

law, therefore, not sustainable. 

10.  Now I dilate upon the other limb of litigation i.e. the suit for declaration filed by 

the Plaintiff/Respondent No. 1. When there was a decree in existence in favour of 

petitioners-defendants and the plaintiff filed an application u/S. 12(2) of the CPC to 

challenge that decree, filing of the suit for declaration was not competent. In my view, 

where the judgment & decree procured through misrepresentation and fraud or want of 

jurisdiction are in the way of a person who has yet to establish his right or interest in the 

property in that situation whether a composite suit to establish his right as well as to 

challenge the previous decree is competent. I am clear in my mind that the amendment 

introduced in Section 12 of the CPC by adding sub-section (2) was intended to shorten the 

litigation and not to enhance the same. If a person who has yet to establish his right is asked 

to first establish his right by filing a suit and subsequently after establishing his right, 

challenge a previous decree under Section 12(2) of the CPC will be against the spirit of law. 

11.  If the merits of ease are dilated upon, the case of plaintiff as pleaded was that 

Defendant No. 4 being attorney of Defendants No. 5 to 11 entered into an agreement to sell 

of suit property and got Mutation No. 3979 entered and the same was sanctioned on 

27.06.1991 and thereafter the defendants with the connivance of Patwari Halqa got removed 

the sanctioned mutation and it was shown in the record that the mutation has been cancelled. 

Not a single point has been proved by the plaintiff qua the cancellation of mutation or 

otherwise through the evidence. The alleged power-of-attorney on behalf of Defendants No. 

5 to 11 in favour of Defendant No. 4 is not on the record. Defendant No. 4 has denied from 

any such power of attorney in his favour. There is no evidence on the record that Mutation 

No. 3979 was ever attested. PW-2 Patwari Halqa has been produced, who has categorically 

stated in the examination in chief that Mutation No. 3979 was not attested on 27.06.1991. 

This statement is binding upon the plaintiff, as he himself produced the Patwari Halqa. As I 

have noted supra the plaintiff failed to prove the case pleaded by him and the findings 

recorded otherwise by the Courts below are absolutely against the law, therefore, are not 

sustainable. 

12.  As there is a technical defect of consolidating the two proceedings, therefore, 

there is one easy solution with this Court to set aside both the judgments and decrees passed 

by two Courts below and remand the matter to decide afresh independently the application 

filed u/S. 12(2) of the CPC and then to decide the maintainability of the suit and proceed in 

accordance with law but I am conscious of the fact that the parties are under litigation since 

the year 1994 i.e. for a period of last 22 years. Therefore, in the interest of justice it was felt 

necessary that the matter be decided finally. When the plaintiff failed to establish the 

attestation of Mutation No. 3979 as claimed by him, then he had no right to challenge the 

decree dated 15.12.1993 passed with the consent of the parties to the suit under challenge 

through application under Section 12(2) of the CPC and the attestation of mutation on the 



 

 

(1141) 

 

basis of that decree, therefore, he was having no locus standi to file the application u/S. 

12(2) of the, CPC. 

13.  The resume of above discussion is that this civil revision is allowed and the 

impugned judgments & decrees passed by both the learned Courts below are set aside. The 

result would be the application filed u/S. 12(2) of the as well as the suit for declaration filed 

by the Plaintiff/Respondent No. 1 stand dismissed with no order as to cost. 

(M.M.R.)         C.R. dismissed 
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2019 C L C 413 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD NAWAZ----Appellant 

Versus 

MIAN KHAN and 4 others----Respondents 
 

R.S.A. No. 135360 of 2018, heard on 15th November, 2018. 

(a) Arbitration Act (X of 1940)--- 
----S. 39---Appealable order---Second appeal---Competence---No second appeal is 

competent against a judgment passed by appellate court as one remedy of appeal is 

provided under Arbitration Act, 1940. 

 

(b) Arbitration Act (X of 1940)--- 
----S. 39---Civil Procedure Code (V of 1908), S. 115---Appealable order---Revision 

petition---Competence---Scope---Revision being a substantial right can only be 

exercised if it is provided under the statute---If no power of revision is provided under 

Arbitration Act, 1940, revision cannot be filed against appellate judgment rendered in 

accordance with S.39 of Arbitration Act, 1940. 

 

(c) Arbitration Act (X of 1940)--- 
----S. 30---Grounds for setting aside award---Misconduct---Scope---High Court or the 

Trial Court as well as first appellate court cannot sit as an appellate court on an 

arbitration award unless misconduct on the part of Arbitrator is pleaded---Court cannot 

scrutinize the reasons for grant of an award as the parties agree to refer the matter to the 

arbitrator for its decision and the arbitrator cannot be presumed to be a court having all 

the laws on its sleeves, therefore, conducting proceedings relating to the procedure and 

determination of question referred to, arbitrator cannot be adjudged on the basis of 

standard of adjudication before the court. 

            Mian Muhammad Raza for Appellant. 

            Malik Sirbuland Khan for Respondents. 

            Date of hearing: 15th November, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this second appeal the appellant has challenged 

the judgment and decree dated 17.12.2015 passed by the learned Civil Judge 1st Class, 

Chiniot whereby an application moved by respondent No.1 Mian Khan for making the 

award dated 24.03.2012 rule of the court was accepted and the award was made rule of 

the court, and the judgment and decree dated 16.10.2017 passed by the learned 

Additional District Judge, Chiniot whereby the appeal filed by the present appellant was 

dismissed, whereas the appeal of Mian Khan against the order of levy of penalty and 

stamp duty passed by the learned trial court was accepted. 

2.    I have heard the learned counsel for the parties at full length and also gone 

through the record minutely with their able assistance. 

3.    When confronted with the learned counsel for the appellant that how the second 

appeal is competent; he is unable to assist this Court. In this context, I have to consider 
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Section 39 of the Arbitration Act, 1940 which deals with the appeal, same is reproduced 

as under:- 

       "39. Appealable orders---An appeal shall lie from the following orders passed under 

this Act (and from no others) to the Court authorized by law to hear appeals from 

original decrees of the Court passing the order:- 

       (i) superseding an arbitration; 

       (ii) on an award stated in the form of a special case; 

       (iii) modifying or correcting an award; 

       (iv) filing or refusing to file an arbitration agreement: 

       (v) staying or refusing to stay legal proceedings where there is an arbitration 

agreement; 

       (vi) Setting aside or refusing to set aside an award: 

       Provided that the provisions of this section shall not apply to any order passed by a 

Small Cause Court. 

       (2) No second appeal shall lie from an order passed in appeal under this section, but 

nothing in this section shall affect or take away any right to appeal to [the Supreme 

Court]." 

4.    It is clear that no second appeal is competent against a judgment passed by the 

learned first appellate court as one remedy of appeal is provided under the Act, which 

has been exhausted before the learned first appellate court. I am further of the view that 

even a revision petition against the judgment passed by the learned Additional District 

Judge is not competent. A revision being a substantial right can only be exercised if 

same is provided under the statute. If no power of revision is provided under the statute 

i.e. Arbitration Act, 1940, same forum is not available against the appellate judgment 

rendered in accordance with section 39 of the Arbitration Act, 1940. In this eventuality, 

at the most the orders impugned through this second appeal could have been challenged 

through a constitution petition if the same are without jurisdiction. Even it is not the case 

of appellant that the orders impugned are without jurisdiction. Further I am of the view 

that even this Court or the learned trial court as well as first appellate court cannot sit as 

an appellate court on an arbitration award unless misconduct on the part of Arbitrator is 

pleaded, even the court cannot scrutinize the reasons for grant of an award as the parties 

agree to refer the matter to the Arbitrator for its decision and the Arbitrator cannot be 

presumed to be a Court having all the laws on its sleeves, therefore, conducting the 

proceedings relating to the procedure and determination of question referred to, 

arbitrator cannot be adjudged on the basis of standard of adjudication before the Court. 

In this view of the matter, when an appeal or revision is not competent, the instant 

second appeal being not competent stands dismissed with no order as to costs. 

SA/M-192/L                                                                                    Appeal dismissed.  
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2019 C L C 811 

[Lahore] 

Before Amin-ud-Din Khan, J 

NAWAB and another----Appellant 

versus 

PEHLWAN KHAN (DECEASED) through L.Rs. and others ----Respondents 
 

R.S.A. No.143 of 2016, heard on 9th November, 2018. 

Specific Relief Act (I of 1877)--- 
----S. 12---Transfer of Property Act (IV of 1882), S. 54---Suit for specific performance 

of agreement to sell---General power of attorney---Agreement on behalf of attorney in 

favour of his relative---Scope---Suit was dismissed concurrently---Validity---Possession 

of suit property was already with the plaintiffs being tenants upon the same---Principal 

had revoked the alleged agreement to sell---Present suit had been filed beyond the period 

of limitation---When any transaction was alleged through attorney then beneficiaries 

were bound to prove that original owner was not available at the place where parties 

were entering into agreement to sell and attorney was having powers to enter into 

agreement to sell the suit property---Power to sell property did not give power to enter 

into agreement to sell---If the power of the attorney was not extended the authority to 

enter into an agreement to sell, then he could not enter into the said agreement---

Transaction in the sale would be completed and rights and liabilities of the parties would 

be determined through an instrument of sale and with the registration and completion of 

the same no further liabilities of the parties remained against each other but in case of 

agreement to sell parties would be bound to perform the terms of agreement in future---

Attorney could not bind the principal and enter into agreement to sell of property owned 

by him unless attorney was authorized specifically to bind the principal for performance 

of terms of the agreement in future---Attorney in the present case had no authority to 

enter into an agreement the sell of suit property---Alleged agreement to sell was bad on 

the basis of having no powers with the attorney---Attorney had transferred suit property 

in favour of his near relative which was a bar without special consent of the principal---

Impugned judgments and decrees were based on proper appreciation of evidence 

available on record---Second appeal was dismissed, in circumstances. 

Malik Riaz Ahmed and others v. Mian Inayat Ullah and others 1992 SCMR 1488; Fida 

Muhammad v. Pir Muhammad Khan (Deceased) through Legal Heirs and others PLD 

1985 SC 341; Dost Muhammad v. Member, Board of Revenue and others 2001 MLD 

2019; Yar Baz Khan v. Lal Nawaz PLD 1996 Pesh. 86 and Haji Faqir Muhammad and 

others v. Pir Muhammad and another 1997 SCMR 1811 rel. 

Syed Ali Raza Gillani for Appellants. 

M. Baleegh-uz-Zaman Chaudhry and Imran Arif Ranjha for Respondents. 

Date of hearing: 9th November, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.----Through this second appeal the appellants have 

challenged the judgment and decree dated 19.03.2016 passed by the learned Additional 

District Judge, Jhang whereby the first appeal filed by the appellants was dismissed and 

the judgment and decree dated 24.06.2014 passed by the learned Civil Judge 1st Class, 
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Jhang whereby the suit for declaration in the alternate for specific performance filed by 

the appellants/plaintiffs was dismissed. 

2.    I have heard the learned counsel for the parties at full length and also gone 

through the record minutely with their able assistance. 

3.    The suit was filed by the appellants on 27.04.2001 on the basis of an agreement 

to sell dated 17.04.1993 pleading as a sale deed, therefore, suit for declaration was filed 

and in the alternate a prayer for specific performance was made. Subsequently plaint was 

amended and mutations No.993 attested on 19.04.2001 and 1904 attested on 31.03.2001 

were also challenged. 

       The written statement was filed and suit was contested. Learned trial court 

framed the issues and invited the parties to produce their respective evidence. Both the 

parties adduced oral as well as documentary evidence in support of their versions. After 

the completion of trial suit was dismissed by the learned trial court vide judgment and 

decree dated 24.06.2014. Feeling aggrieved thereby, an appeal was preferred before the 

learned first appellate court, which also met with the same fate vide judgment and decree 

dated 19.03.2016. Hence, this second appeal before this Court. 

4.    The alleged agreement is by Mohabbat Khan the attorney of original owner 

Pehlwan Khan. The view taken by the learned courts below is that plaintiffs failed to 

prove that the consideration amount was reached to the owner Pehlwan Khan as 

Mohabbat Khan (general attorney) is near relative of the plaintiffs and a connivance with 

the plaintiffs has been observed by the learned courts below in the transaction. It is on 

the record that possession was already with the plaintiffs being tenants upon the suit 

property and in part performance it was not delivered to the plaintiffs. It is also on the 

record that original owner after coming back from performance of Hajj got revoked the 

general power of attorney on 13.07.1993, which clearly shows a refusal for performance 

of agreement, if any, in favour of plaintiffs by the original owner. The suit was filed on 

27.04.2001, which also shows that it was beyond the period of limitation for filing a suit 

for specific performance. Though the courts below have not considered this aspect of the 

case and decided issue No.10 against the defendants but this fact is important one. I am 

further of the view that when a transaction was claimed through attorney, it was the duty 

of plaintiffs to prove that original owner was not available at the place where the parties 

were entering into agreement to sell and the attorney was having full powers to enter into 

agreement to sell the suit property. I have minutely scrutinized the power of attorney 

Exh.D-11, with regard to transfer of land relevant paragraph is as under:- 

 
At this juncture it will be appropriate to consider legal implications of sale and 

agreement to sell. For ready reference I would like to reproduce Section 54 of the 

Transfer of Property Act, 1882 as under:- 

       "54. "Sale Defined." "Sale" is a transfer of ownership in exchange for a price paid or 

promised or part paid and part promised. 

       Sale how made. Such transfer, in the case of tangible immovable property of the 

value of one hundred rupees and upwards, or in the case of a reversion or other, 

intangible thing, can be made only by a registered instrument. 
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       In the case of tangible immovable property, of a value less than one hundred rupees, 

such transfer may be made either by a registered instrument or by delivery of the 

property. 

       Delivery of tangible immovable property takes place when the seller places the 

buyer, or such person as he directs in possession of the property. 

       Contract for sale. A contract for the sale of immovable property is a contract that a 

sale of such property shall take place on terms settled between the parties." 

The definition of "Contract" under the Contract Act, 1872 as provided under section 2(h) 

is that an agreement enforceable by law is a contract. 

5.    In my view the powers to sell the property do not give power to enter into an 

agreement to sell because in the powers of sale the consideration amount is received and 

property is sold out, whereas the agreement to sell binds both the parties in accordance 

with the terms of agreement to perform their part in future. If in the power of attorney 

specific power of entering into agreement to sell of suit property is not provided, an 

attorney cannot enter into agreement to sell of the property of the principal/owner. In 

case of sale a transaction is completed, rights and liabilities of the parties are determined 

through an instrument of sale and with the registration and completion of same no 

further liability of parties remains against each other but in case of agreement to sell 

both the parties are bound to perform the terms of agreement in future, therefore, unless 

an attorney is given specific powers to bind the principal for performance of terms of the 

agreement in future, the attorney cannot bind the principal and enter into agreement to 

sell of property owned by the principal, therefore, this agreement is bad on the basis of 

having no powers with the attorney to enter into agreement to sell of suit property. 

6.    I am fortified by the judgment of august Supreme Court of Pakistan in taking the 

view expressed supra, reliance whereof is placed upon "Malik Riaz Ahmed and others v. 

Mian Inayat Ullah and others" (1992 SCMR 1488) as well as the judgment reported as 

"Fida Muhammad v. Pir Muhammad Khan (Deceased) through Legal Heirs and others" 

(PLD 1985 Supreme Court 341). The relevant portion of which has been rendered in the 

judgment of Malik Riaz Ahmad's case (supra). I also quote the same as under:- 

       "It is wrong to assume that every 'general' power of attorney on account of the said 

description means and includes the power to alienate/dispose of property of the 

principal. In order to achieve that object it must contain a clear separate clause 

devoted to the said object. The draftsman must pay particular attention to such a 

clause if intended to be included in the power of attorney with a view to avoid any 

uncertainty or vagueness. Implied authority to alienate property, would not be 

readily deducible from words spoken or written which do not clearly convey the 

principal's knowledge, intention and consent about the same. The Courts have to be 

vigilant particularly when the allegation by the principal is of fraud and or 

misrepresentation." 

Further reliance is placed upon the judgment of this Court reported as "Dost Muhammad 

v. Member, Board of Revenue and others" (2001 MLD 2019) and the judgment of 

Peshawar High Court reported as "Yar Baz Khan v. Lal Nawaz" (PLD 1996 Peshawar 

86). The relevant paragraph is as under:- 

       "Before parting with the case, I would like to emphasize that an attorney derives 

authority from the principal with regard to his property either for its management or 

alienation for a specific purpose. The agent has to act within the framework of the 
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deed which is depository of the intention, rights, liability and authority of parties 

and cannot travel beyond its scope and purview of its recitals. By re-passing 

confidence in agent, he is expected in law to act for the benefit of his principal. His 

conduct and performance of duty enjoined upon him is subject to certain 

commotions and limitations. For instance, where an agent is appointed to sell 

Hussain principal's goods, and he buys the same for himself on his own account but 

the principal ratifies it, the transaction is not void. But where there is conflict 

between the duty and interest, the agent must disclose the undertaking, which results 

in wrongful gain to him and wrongful loss to his principal, so as to enable the latter 

to rescind the deal with third party. Understood in this sense, a holder of power of 

attorney to manage immovable property, though invested with power to alienate 

property, is required to act for the benefit and not to the detriment of the principal. If 

he intends to derive benefit for his own self or his next of kin, he should inform his 

principal prior to entering into such transaction. Any clandestine deal without 

disclosure to principal will not bind the latter nor will be enforced in law. In the 

present case, it will have been seen that both the gift and sale transactions affected 

by holder of power of attorney were tainted with deception and fraud and their 

validity cannot be upheld on any weapon of reasons. Both the Courts below have 

overlooked and ignored the prominent facts highlighted above and have thus acted 

with material irregularity in assessing their legal effects on the transactions in 

question. The principal or his successor-in-interest cannot be bound with such illegal 

deals." 

It is the case of the respondents that the attorney has transferred the property in favour of 

his near relative, which was also a bar without special consent of the principal. In this 

context, reliance is placed upon "Haji Faqir Muhammad and others v. Pir Muhammad 

and another" (1997 SCMR 1811). 

7.    Even otherwise there are concurrent findings of fact recorded by two courts 

below and the courts below while passing the impugned judgments and decrees took a 

count of every bit of evidence available on the file and nothing is shown to have been 

over looked any part of the record from their judicious consideration. The findings of 

learned courts below on question of fact and law are based upon proper appreciation of 

oral as well as documentary evidence, which are not liable to be reviewed or substituted 

by this Court while exercising jurisdiction under section 100 of the C.P.C. Therefore, I 

am unable to disagree with the concurrent findings recorded by both the learned courts 

below. Resultantly, this second appeal having no scope stands dismissed with costs 

throughout. 

ZC/N-21/L                                                              Appeal dismissed. 
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2019 C L C 1320 

[Lahore] 

Before Amin-ud-Din Khan, J 

SHEHZAD IQBAL MALIK----Petitioner 

Versus 

ADDITIONAL DISTRICT JUDGE and 2 others----Respondents 
 

W.P. No. 249570 and C.M. No. 3 of 2018, decided on 29th November, 2018. 

Specific Relief Act (I of 1877)--- 
----S. 12---Civil Procedure Code (V of 1908), O. XIV, Rr. 1 & 2---Suit for specific 

performance of agreement to sell---Framing of issues---Issues of law and fact---Scope---

Trial Court framed only one issue whereby it required defendant to prove that plaintiff 

had failed to pay the outstanding amount---Validity---Civil matter could not be decided 

in piecemeal by framing a single issue with regard to factual controversy---Legal issue 

could be framed as preliminary issue but issue relating to factual controversy could not 

be framed as such---Trial Court had framed preliminary issue relating to factual 

controversy and had placed its onus on defendant as such it was pre-determination of the 

suit that if the defendant failed, the suit would stand decreed---High Court directed the 

Trial Court to frame proper issues and proceed in accordance with law---Constitutional 

petition was disposed of accordingly. 

       Muhammad Ayyub Aheer for Petitioner. 

       Ijaz Majeed Bhatti for Respondent No.3. 

 

ORDER 
C.M. No.3 of 2018 

AMIN-UD-DIN KHAN, J.----This is an application for permission to place on record 

certified copies of the documents annexed with this petition. C.M is allowed subject to 

all just and legal exceptions. 

Main Case: 

2.    With the concurrence of learned counsel for the parties this case is being decided 

as 'Pacca Case'. 

3.    The facts are that the plaintiff-respondent No.3 on 18.09.2014 filed a suit for 

specific performance of an agreement to sell dated 22.03.2013. The date for performance 

as per learned counsel for the parties fixed in the agreement was 27.03.2013. The suit 

was initially decreed as ex-parte vide judgment and decree dated 14.02.2015. Thereafter 

on application of the defendant, judgment and decree was set-aside and learned trial 

court on 05.05.2016 framed the following only one issue:- 

       "Whether plaintiff had failed to pay the remaining consideration amount within 

stipulated time period due to which the agreement between the parties has been 

cancelled? OPD" 

The burden to prove this issue was placed upon the defendant holding that this issue will 

decide the fate of the case. If the defendant succeeds to prove this issue, the suit shall be 

dismissed and if he fails to prove this issue, then the suit shall stand decreed. The record 

shows that statements of Shehzad Iqbal as DW-1, Uzma Iqbal as DW-2 and Syed Kafeel 

Ahmad as DW-3 were recorded on 01.02.2018. The said witnesses were cross-examined 

on 31.03.2018. Learned counsel for the defendant made statement that he closes his right 
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to produce oral as well as documentary evidence. The record shows that thereafter 

defendant/petitioner moved an application for permission to produce additional 

evidence, which was dismissed on 19.05.2018. A revision was filed against the said 

order, which too was dismissed vide judgment dated 09.10.2018. Hence, this writ 

petition. 

4.    I have heard the learned counsel for the parties. 

5.    At the very outset, learned counsel for respondent No.3/plaintiff was asked that 

how he can defend the order dated 05.05.2016 whereby only one issue regarding factual 

controversy between the parties was framed and it was ordered that the fate of this issue 

will decide the whole case. States that at the relevant time the present 

petitioner/defendant had not challenged the said order, now the question before this court 

is only with regard to the fact that application for permission to produce additional 

evidence was dismissed by the learned trial court and revision there against too was 

dismissed. Therefore, states that this Court cannot go beyond that. I am afraid that this 

Court cannot be privy to an illegality and shut its eyes when both the courts below are 

proceeding with the matter absolutely against the law while ignoring the procedure 

which prejudiced the case of any of the parties. I am unable to understand that how a 

civil matter can be decided in piecemeal by framing a single issue with regard to factual 

controversy. In exceptional cases a legal issue can be framed as preliminary issue but not 

the issue relating to factual controversy between the parties. Otherwise the matter in 

hand is a suit for specific performance and learned trial court framed a preliminary issue 

relating to factual controversy between the parties and further the onus was placed upon 

the defendant. It was pre-determination of the suit that if the defendant fails, then the suit 

shall stand decreed. It is not a way to decree the suit for specific performance. Therefore, 

I. have no other option except to declare the judgment impugned through this writ 

petition dated 09.10.2018 passed by the learned Additional District Judge, Lahore 

dismissing the revision petition filed by the petitioner, the order dated 19.05.2018 passed 

by the learned trial court dismissing the application for permission to produce additional 

evidence as well as the order dated 05.05.2016 passed by the learned trial court whereby 

a preliminary issue was framed and it was held that if issue is proved by the defendant, 

then the suit shall stand dismissed, to be without jurisdiction and same are set-aside. The 

suit is still pending before the learned trial court. Learned trial court is directed to frame 

proper issues and proceed with the matter in accordance with law. The writ petition is 

allowed in the above terms. 

SA/S-5/L                                                                                             Case remanded. 
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2019 C L C 1397 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD NAWAZ and 2 others----Petitioners 

Versus 

KHAN MUHAMMAD and another----Respondents 
 

C.R. No. 1285 of 1996, heard on 13th March, 2019. 

(a) Specific Relief Act (I of 1877)--- 
----Ss.12 & 27(b)---Suit for specific performance of agreement to sell---Subsequent 

purchaser of suit property---Registered document---Effect---Plaintiff was in possession 

on the suit property under sale agreement at the time of purchase by the defendants-

subsequent purchasers---Agreement to sell was a registered document in favour of 

plaintiff---No evidence had been produced by the subsequent vendees to prove the case 

pleaded by them---Agreement to sell in favour of plaintiff and his possession on the suit 

property was in the knowledge of defendants---Agreement to sell in favour of plaintiff 

had no specific date for its performance and it was a contingent contract---Defendants 

had failed to prove the case pleaded by them that a registered document could be made 

ante dated---No question of bona fide purchase in favour of defendants-subsequent 

purchasers did arise in circumstances---Revision was dismissed accordingly. 

       Muhammad Aslam v. Mst. Razia Begum and 3 others 1999 YLR 620; Abdul 

Ghafoor and others v. Mukhtar Ahmad Khan and others 2006 SCMR 1144; Mst. Surraya 

Bibi v. Imtiaz Ahmad and 3 others 2018 CLC 1640; Muhammad Sharif and others v. 

Mst. Nazir Begum and others 1976 SCMR 190; 1983 SCMR 728; Abdul Majeed v. 

Kishwar Nasim and others 2017 YLR Note 33 and Muhammad Rafique and others v. 

Sharaf Din and others 2006 SCMR 340 distinguished. 

(b) Pleadings--- 
----Oral statement against the pleadings could not be accepted. 

(c) Evidence--- 
----Witness---Portion of statement of a witness which remained unchallenged in the 

cross-examination was to be deemed to be admitted. 

       Munir Alam and 2 others v. Mehboob Alam 2015 YLR 500 and Muhammad 

Ashiq Khan v. Muhammad Sharif and 5 others 2014 YLR 767 rel. 

(d) Administration of justice--- 
----When a party was dishonest in his defense then same should suffer. 

       Iftikhar Ahmad Chohan for Petitioner. 

       Ex-parte for Respondents. 

       Date of hearing: 13th March, 2019. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.----Through this civil revision the petitioners, who are 

subsequent purchasers, have challenged the consolidated judgment and decrees dated 

11.01.1996 passed by the learned Additional District Judge, Jhang whereby the appeal 

filed by the petitioners was dismissed, whereas the appeal filed by the 

plaintiff/respondent No.1 (Khan Muhammad) against the order of deposit of remaining 
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consideration amount of Rs.1000/- within 15 days passed by the learned trial court was 

accepted. 

2.    The brief facts are that the plaintiff/respondent No.1 filed a suit for specific 

performance on 23.07.1990 on the basis of an agreement to sell registered on 

16.07.1974. The suit was decreed by the learned trial court vide judgment and decree 

dated 21.12.1993 subject to deposit of Rs.1000/- within 15 days. The subsequent 

purchasers (present petitioners) filed an appeal before the learned first appellate court 

against the judgment and decree dated 21.12.1993. The decree holder also preferred an 

appeal to challenge the condition of deposit of Rs.1000/- within 15 days. As per learned 

counsel for the revision petitioners the amount was deposited on 06.01.1994, whereas 

the appeal was filed on 08.01.1994 after deposit of the amount. Learned first appellate 

court was pleased to dismiss the appeal filed by the present petitioners and the appeal 

filed by the decree holder/respondent No.1 was accepted. Hence, this civil revision. 

3.    The instant civil revision was dismissed by this Court vide judgment dated 

19.03.2004. The petitioners filed CPLA No.1816-L of 2004, whereby the leave was 

granted on 30.06.2009 and it was converted into appeal bearing Civil Appeal No.502-L 

of 2009 and the same was accepted vide judgment dated 05.04.2018 whereby the 

judgment and decree passed by this Court dated 19.03.2004 was set-aside and it was 

observed that Civil Revision No.1285 of 1996 shall be deemed to be pending and 

decided afresh after hearing the parties. 

4.    The respondents were summoned lastly through the substituted service i.e. 

publication in the newspaper but no one appeared on behalf of the respondents. 

Therefore, they were proceeded against ex-parte vide order dated 10.01.2019. The case 

was fixed for today for final hearing. 

5.    I have heard the learned counsel for the petitioners at full length and also gone 

through the record minutely as well as the case law cited by the learned counsel and the 

findings recorded by the courts below. Learned counsel has relied upon the case law 

reported as "Muhammad Aslam v. Mst. Razia Begum and 3 others" (1999 YLR 620), 

"Abdul Ghafoor and others v. Mukhtar Ahmad Khan and others" (2006 SCMR 1144), 

"Mst. Surraya Bibi v. Imtiaz Ahmad and 3 others" (2018 CLC 1640), "Muhammad 

Sharif and others v. Mst. Nazir Begum and others" (1976 SCMR 190) (1983 SCMR 

728), "Abdul Majeed v. Kishwar Nasim and others" (2017 YLR Note 33) and 

"Muhammad Rafique and others v. Sharaf Din and others" (2006 SCMR 340). 

6.    In Para 3 of the judgment of august Supreme Court of Pakistan three points have 

been identified, which were not earlier considered by this Court while deciding the civil 

revision as it was argued before the august Supreme Court by the learned counsel for the 

appellants that this Court has assumed the agreement to sell as an admitted document, 

point of limitation was not attended to and further that the provisions of section 27(b) of 

the Specific Relief Act, 1877 were not considered. Therefore, mainly I dilate upon the 

above mentioned three points. 

7.    So far as the agreement to sell on the basis of which the suit was filed by the 

plaintiff/respondent No.1 is concerned, in the written statement filed by the present 

petitioners their case was that agreement was ante dated which has been prepared with 

the connivance of stamp vendor, petition writer as well as the witnesses and defendant 

No.1 the original owner. In the same Para, possession of the plaintiff over the suit 

property was denied. The defendant No.1 in his written statement admitted the 
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possession of the plaintiff over the suit property being tenant and the said defendant 

denied from the execution of any agreement to sell. In the statement when the plaintiff 

appeared as his own witness as P.W-1 admitted that he is in possession of the suit 

property under Ex.P-1 the agreement to sell. This portion of the statement of the plaintiff 

was not challenged in the cross-examination. Needless to observe that a portion of 

statement of a witness remains unchallenged in the cross-examination is deemed to be 

admitted. In this context, reliance can be placed upon the judgments of this Court 

reported as "Munir Alam and 2 others v. Mehboob Alam" (2015 YLR 500) and 

"Muhammad Ashiq Khan v. Muhammad Sharif and 5 others" (2014 YLR 767). 

Furthermore, P.W-2 is the marginal witness of agreement to sell (Ex.P-1) and power of 

attorney (Ex.P-2) in favour of the brother of the plaintiff by the vendor/defendant No.1, 

both these documents are registered documents and presumptions are attached to a 

document registered under the Registration Act, though the presumptions are rebuttable 

when any of the parties challenges the same but in this case except filing the written 

statement by the vendor/defendant No.1 he disappeared from the court. Even the 

petitioners, who are subsequent purchasers, have also denied the registered document 

stating that it was subsequently prepared with the connivance of the stamp vendor, 

petition writer, the witnesses and defendant No.1 the vendor. They have not challenged 

the record of the sub-registrar or pleaded anything negative against the office of the sub-

registrar or registration of the said document. With regard to the possession of the 

plaintiff over the suit property, when one of the defendants namely Muhammad Nawaz 

appeared as D.W-2 admitted that at the time of sale in their favour the plaintiff was in 

possession. In the cross-examination clarified that the plaintiff promised that he will give 

the possession to them. This statement is against the pleadings of the 

petitioners/defendants the subsequent purchasers. Therefore, oral statement against the 

pleadings cannot be accepted. The admitted position is that the plaintiff / respondent 

No.1 was in possession of the suit property at the time of purchase by the 

petitioners/defendants through mutation No.2583 dated 08.05.1990. When the stance of 

the petitioners is contrary one, therefore, the case pleaded by the plaintiff/respondent 

No.1 confirmed through evidence that under the agreement the possession was delivered 

to him when that portion was not cross-examined by the other side, therefore, I have no 

option except to accept the version of the plaintiff when through the evidence it is 

proved on record that he is in possession and his stance that in the agreement to sell he 

was put in possession. 

       The point that agreement to sell was a registered document is concerned, the case 

pleaded by the defendants denying the registration of the document Ex.P-1 and Ex.P-2 

which are of the same date and Ex.P-2 also contains the reference of Ex.P-1, therefore, 

against these registered documents no evidence was produced by the defendants 

subsequent vendees to prove the case pleaded by them that it was prepared ante dated, 

therefore, on the basis of presumptions attached to a document and the registration being 

noticed to all is presumed that it was in the knowledge of the subsequent vendees 

coupled with the fact that possession was of the plaintiff. 

8.    Now I come to the point of limitation. The registered agreement to sell is dated 

16.07.1974. At the time of agreement proprietary rights were not conferred upon the 

vendor/defendant No.1. It is mentioned that after conferment of proprietary rights the 

same will be transferred in favour of the plaintiff/respondent No.1. Therefore, the 
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general power of attorney by the vendor in favour of Noor Muhammad the brother of the 

plaintiff/vendee was also got registered giving the powers of transfer. The plaintiff's case 

is that he was in touch with the vendor asking him sometimes for transfer of proprietary 

rights in his favour but the plaintiff was informed that the proprietary rights have not yet 

been conferred upon and thereafter the vendor transferred the suit property in favour of 

the petitioners/defendants Nos.2 to 4. Therefore, he was forced to file a suit for specific 

performance immediately, which was filed. In these circumstances, I am clear in my 

mind that when a party is dishonest in his defence, that party must suffer. The admitted 

position is that there is a registered agreement to sell in which no specific date for 

performance is mentioned, which is contingent contract with a condition that after 

conferment of proprietary rights the same will be transferred in the name of the 

plaintiff/vendee. 

9.    The case pleaded by the subsequent purchasers with regard to the possession and 

subsequently through the oral evidence contrary stance was taken and with regard to the 

agreement Ex.P-1 the case pleaded by them could not be proved by them that a 

registered document can be made ante dated. Therefore, no question of bona fide 

purchase in their favour arises as they failed to prove that they are entitled for benefit of 

Section 27(b) of the Specific Relief Act, 1877. The case law referred to by the learned 

counsel for the petitioners is not applicable to the facts of this case, therefore, not helpful 

for the petitioners. In the circumstances of the case noted supra, I have no hesitation to 

dismiss the instant civil revision. Therefore, same stands dismissed. 

ZC/M-78/L                                                                                     Revision dismissed. 

 

2019 C L D 205 

[Lahore] 

Before Amin-ud-Din Khan, J 

Chaudhry MUHAMMAD SALEEM---Petitioner 

Versus 

ADDITIONAL DISTRICT JUDGE SHEIKHUPURA and 10 others---Respondents 
 

Writ Petition No. 64308 of 2017, heard on 16th October, 2018. 

(a) Financial Institutions (Recovery of Finances) Ordinance (XLVI of 2001)--- 
----Ss. 15(11), 7 (4) & 2(c)(e)---Specific Relief Act (I of 1877), S. 42---Civil Procedure 

Code (V of 1908), O. VII, R. 10---Sale of property mortgaged with the Bank---Suit for 

declaration before civil Court---Plaint, return of---Scope---Plaintiff filed suit for 

declaration before civil court wherein registered sale deed and mortgage of suit property 

with the Bank was challenged---Defendant moved application for return of plaint stating 

that Banking Court had exclusive jurisdiction to entertain and try the matter which was 

accepted and plaint was returned---Validity---Banking Court had exclusive jurisdiction 

to entertain and try the matter with regard to mortgage of suit property qua securing the 

loan from a financial institution---No other court could entertain and try the present 

matter---Mortgage and performance of an undertaking against the mortgagor would fall 

within the ambit of provisions of Financial Institutions (Recovery of Finances) 

Ordinance, 2001---No defect had been pointed out in the impugned orders passed by the 

courts below---Constitutional petition was dismissed, in circumstances. 

       Syed Arif Shah v. Abdul Hakim PLD 1986 Kar. 189 ref. 
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       Amtex Limited through Director v. BankIslami Pakistan Ltd. and 8 others 2016 

CLD 2007; Marahaba Pakistan International and others v. Habib Bank Limited and 

another 2017 CLD 995; Messrs Summit Bank Limited through Manager v. Messrs 

Qasim and Co. through Muhammad Alam and another 2015 SCMR 1341; Karachi 

Electric Provident Fund v. National Investment (Unit) Trust and others 2003 CLD 1026 

and Abdul Rehman Allana v. Citibank 2003 CLD 1843 distinguished. 

       Lahore Beverage Company (Pvt.) Limited through Chief Executive v. 

Muhammad Javed Shafi and 2 others 2008 CLC 759 and Mst. Arif Shams through 

Special Attorney v. Muhammad Imtiaz Ahsan and 2 others 2012 CLD 483 rel. 

 

(b) Constitution of Pakistan--- 
----Art. 199--- Constitutional jurisdiction of High Court---Invocation of---Requirements. 

       For invoking jurisdiction of High Court under Article 199 of the Constitution, the 

petitioner is bound under the law to show that the courts/forums below have exercised 

the jurisdiction not vested in them by law or there is some jurisdictional defect in the 

orders impugned.   Alamgir for Petitioner. 

       Ex parte for Respondent. 

       Date of hearing: 16th October, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this writ petition the petitioner, who is plaintiff of 

a suit for declaration, has challenged the judgment dated 03.06.2017 passed by the 

learned Additional District Judge, Sheikhupura whereby a revision petition filed by the 

petitioner was dismissed and the order dated 17.02.2016 passed by the learned Civil 

Judge 1st Class, Sheikhupura whereby the review petition against order dated 

29.09.2015 was dismissed and the order dated 29.09.2015 passed by the learned Civil 

Judge 1st Class, Sheikhupura whereby an application moved by the 

defendants/respondents Nos.6 and 6-A under Order VII, Rule 10 of the C.P.C. was 

accepted and plaint was returned to present before the proper forum. 

2.    In a suit filed on 23.07.2012 the plaintiff/petitioner challenged registered sale 

deeds Nos.1275 and 1277 registered on 22.04.2006 with regard to the land fully 

described in the plaint. The registered sale deeds are on behalf of plaintiff for sale of 

land in favour of defendants Nos.1 and 2, respectively. The plaintiff also challenged 

mutations Nos.340 and 341 attested on 29.04.2006 on the basis of said sale deeds and 

mortgage of suit property by defendants Nos.1 and 2 with respondent No.3-A (The Bank 

of Punjab Tufail Road Branch, Lahore) through registered mortgage deed No.1753 

registered on 30.05.2006 for securing the loan against mortgage of property. 

3.    The Bank moved an application under Order VII, Rule 10 of the C.P.C. for return 

of plaint stating that Banking Court has exclusive jurisdiction to entertain and try the 

matter, as admittedly the property was mortgaged with the Bank against which loan has 

been advanced on the basis of mortgage. Learned trial court accepted the application 

vide order dated 29.09.2015 and returned the plaint. A review petition was filed before 

the learned trial court on 10.12.2015, which too was dismissed vide order dated 

17.02.2016. Thereafter a revision petition (Civil Revision No.1805 of 2016) was 

preferred before this Court, which was transmitted to the learned District Judge for final 

hearing after enhancement of pecuniary jurisdiction of learned District Judge. The 
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revision was dismissed by the learned Additional District Judge, Sheikhupura vide 

judgment dated 03.06.2017. Hence, this writ petition. 

4.    I have heard the learned counsel for the petitioner at full length and also gone 

through the record minutely with his able assistance as well as the case law i.e. "Amtex 

Limited through Director v. BankIslami Pakistan Ltd. and 8 others" (2016 CLD 2007), 

"Marahaba Pakistan International and others v. Habib Bank Limited and another" (2017 

CLD 995), "Messrs Summit Bank Limited through Manager v. Messrs Qasim and Co. 

through Muhammad Alam and another" (2015 SCMR 1341), "Karachi Electric Provident 

Fund v. National Investment (Unit) Trust and others" (2003 CLD 1026), "Abdul Rehman 

Allana v. Citibank" (2003 CLD 1843), "Lahore Beverage Company (Pvt.) Limited 

through Chief Executive v. Muhammad Javed Shafi and 2 others" (2008 CLC 759) and 

"Syed Arif Shah v. Abdul Hakim" (PLD 1986 Karachi 189), referred to by the learned 

counsel for the petitioner. 

5.    The respondents have been proceeded against ex parte vide order dated 

18.04.2018. 

6.    I agree with the view taken by the learned courts below that with regard to 

mortgage property qua securing the loan from a financial Institution, exclusive 

jurisdiction to entertain and try the matter is with the Banking Court established under 

the Financial Institutions (Recovery of Finances) Ordinance, 2001. The property 

mortgaged against finance facility with a financial institution, exclusive jurisdiction in 

the lis is with the Banking Court and no other court can entertain and try this issue. 

Subsection (11) of section 15 of the Financial Institutions (Recovery of Finances) 

Ordinance, 2001 clearly reads as under:- 

       "All disputes relating to the sales of mortgage property including disputes amongst 

mortgages in respect of distribution of the sale proceeds shall be decided by the 

Banking Court." 

7.    The petitioner has challenged a registered mortgage deed in the suit in favour of 

financial institution against finance facility pleading that the sale deed by the 

petitioner/plaintiff in favour of mortgagor is forged and fictitious. The mortgagor was 

surety and a customer in accordance with definition of "customer" mentioned in Clause 

(c) of section 2 of the Financial Institutions (Recovery of Finances) Ordinance, 2001. 

Further in accordance with Clause (e) of section 2 of said Ordinance, a mortgage and 

performance of an undertaking against the mortgagor fell within the ambit of provisions 

of Financial Institutions (Recovery of Finances) Ordinance, 2001 and by virtue of 

subsection (4) of section 7 of the Ordinance a Banking Court is having exclusive 

jurisdiction in the matter in issue and civil court was having no jurisdiction. In this 

context, reliance can be placed upon the judgments reported as "Mst. Arifa Shams 

through Special Attorney v. Muhammad Imtiaz Ahsan and 2 others" (2012 CLD 483) 

and "Lahore Beverage Company (Pvt.) Limited through Chief Executive v. Muhammad 

Javed Shafi and 2 others" (2008 CLC 759). 

8.    In view of the above circumstances, I have no reason to disagree with the view 

taken by the learned courts below. The case law relied by the learned counsel for the 

petitioner is not inconsonance with the facts of this case, therefore, not applicable and 

beneficial for the petitioner. Even otherwise, for invoking jurisdiction of this Court 

under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973, the 

petitioner is bound under the law to show that the courts/forums below have exercised 



 

 

(1156) 

 

the jurisdiction not vested in them by law or there is some jurisdictional defect in the 

orders impugned. Learned counsel for the petitioner could not show any such defect in 

the orders impugned through this constitutional petition nor I have seen any defect 

therein, therefore, indulgence of this Court while exercising powers under Article 199 of 

the Constitution is not warranted through the constitutional petition in hand and as such 

the instant writ petition being not maintainable stands dismissed. 

ZC/M-172/L                                                                                        Petition dismissed. 

 

2019 M L D 1 

[Lahore] 

Before Amin-ud-Din Khan, J 

Malik RAB NAWAZ through Legal Heirs---Petitioner 

Versus 

Mst. SABAN and another---Respondents 
 

Writ Petition No.15389 of 2011, heard on 24th September, 2018. 

(a) Civil Procedure Code (V of 1908)--- 
----S.12(2) & O. VII, R.11---Remand order---Decree, setting aside of---Scope---Trial 

Court rejected  application for setting aside of decree but Appellate Court set aside the 

said order  on  the  ground  that  O.VII, R.11, C.P.C. was not applicable to application 

under S.12(2), C.P.C.---Validity---Parties to the application under S.12(2), C.P.C. had 

not  been impleaded in the constitutional petition; necessary parties had been  left  

without  any  justifiable  reasons---Constitutional  petition  was not competent in 

circumstances---Order VII, R. 11, C.P.C. was  not applicable for rejection of an 

application filed under S.12(2), C.P.C.---Constitutional  petition  was  dismissed  in  

circumstances.  

       Akbar Ali and 18 others v. Mukhtar Ahmad and 14 others 2007 CLC 768; Mst. 

Salim-un-Nisa and 5 others v. Aziz and another 2009 CLC 860; Muhammad Ilyas Khan 

v. Muhammad and others 1986 SCMR 251 and  Mrs. Anis Haider and others v. S. Amir 

Haider and others 2008 SCMR 236 rel. 

 

(b) Constitution of Pakistan--- 
----Art.199---Constitutional petition---Maintainability---Remand order---Constitutional 

petition would lie against final adjudication of case---Remand order being not final 

adjudication, Constitutional petition against remand order was not maintainable. 

            Malik Saleem Iqbal Awan for Petitioner. 

            Arshad Malik Awan and Muhammad Abbas Hayat Awan for Respondents. 

            Date of hearing: 24th September, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this writ petition following prayer has been 

made:-- 

       "It is, therefore, most respectfully prayed that the writ petition may kindly be 

accepted and impugned order dated 17.05.2011 passed by learned District Judge, 

Khushab may kindly be set aside and order dated 24.11.2010 passed by learned Civil 

Judge, Khushab may kindly be upheld in the supreme interest of  justice. 
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       It is further prayed till the final decision of the writ petition the operation of the 

impugned order dated 17.05.2011 passed by District Judge Khushab may kindly be 

suspended and proceeding before learned trial court may kindly be stayed in the 

supreme interest of justice." 

2.    I have heard the learned counsel for the parties at length and also gone through 

the record. 

3.    Learned counsel for the respondent has raised three objections. One is that all the 

parties before the learned trial court have not been made  party  in  the  instant  writ  

petition,  as  such,  writ  petition  is  defective  one.  Second  is  that  Order  VII,  Rule  

11  of  the  C.P.C.  is  not  applicable  for  rejection  of  application  under  section  12(2)  

of  the C.P.C. and lastly, against a remand order writ petition is not competent. 

4.    The respondent Mst. Saban filed an application under section 12(2) of the C.P.C. 

on 30.11.2009 to challenge the judgment and decree dated 13.02.1989 passed by Syed 

Tahir Hussain Kazmi learned Civil Judge, Khushab, on the basis of grounds mentioned 

in the application under section 12(2) of the C.P.C. The petitioners Rab Nawaz etc. 

(respondents Nos.1 to 7 of application under section 12(2) of the C.P.C.) moved an 

application for summary rejection of application, which was rejected vide order dated 

24.11.2010. Mst. Saban preferred a revision petition, which was accepted by the learned 

District Judge, Khushab vide order dated 17.05.2011 observing that Order VII, Rule 11 

of the C.P.C. is not applicable to an application under section 12(2) of the C.P.C. Hence, 

this writ petition by Rab Nawaz etc. 

5.    Needless to state that when the parties to a lis i.e. parties to the application under 

section 12(2) of the C.P.C. have not been impleaded and necessary parties have been left 

without any justifiable reasons, therefore, writ petition is not competent. Further against 

a remand order writ petition is not maintainable as it is a settled law enunciated by the 

august Supreme Court of Pakistan as well as this Court and other High Courts that it 

would not be appropriate to exercise jurisdiction under Article 199 of the Constitution of 

Islamic Republic of Pakistan, 1973 to interfere with a remand order as a writ lies against 

the final adjudication and the remand order does not finally decide the lis, rather the 

Court decided  the  case  earlier has to re-decide  it.  Reliance  can  be  placed  upon the 

judgments reported as "Akbar Ali and 18 others v. Mukhtar Ahmad and 14 others" (2007 

CLC 768), "Mst. Salim-un-Nisa and 5 others v. Aziz and another" (2009 CLC 860) and  

"Muhammad Ilyas Khan v. Muhammad and others" (1986 SCMR 251). Furthermore,  

Order  VII,  Rule  11  of  the  C.P.C.  is  also  not  available  for  rejection  of application 

under section 12(2) of the C.P.C. In this regard, light can be taken from the judgment of 

august Supreme Court of Pakistan reported as "Mrs. Anis Haider and others v. S. Amir 

Haider and others" (2008 SCMR 236). I would like to quote relevant paragraph as 

under:-- 

       "The very terminology used in Order VII, Rule 11, C.P.C. is indicative of the fact 

that it pertains to suits and plaints in particular. The Court should have realized the 

difference between a regular suit and an application. Section 141, C.P.C. cannot be 

attracted as it pertains to the ordinary procedure laid down in Civil Procedure Code 

that may be followed in deciding an application but a substantial requirement of 

recording of evidence on pure and serious question of fact could not be by-passed by 

unjustifiably invoking of Order VII, rule 11, C.P.C. It appears that even the 

implication of Order VII, rule 11, C.P.C. were not properly appreciated and applied. 
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The order can be attracted only when a plaint by itself does not disclose any cause of 

action. It cannot be rejected on the basis of written statement because the initial 

burden remains on the plaintiff/ petitioner to prove his case on the basis of 

assertions made in the pleadings. If the principle in hand adopted by the Courts 

below is endorsed, it would be the easiest thing to dismiss any civil suit simply and 

merely on the basis of written statement." 

6.    For the foregoing reasons, the instant writ petition is not competent, same stands 

dismissed. 

ZC/R-11/L                                                                                      Petition dismissed. 

 

2019 M L D 415 

[Lahore] 

Before Amin-ud-Din Khan, J 

SARFRAZ AHMAD---Petitioner 

Versus 

MUHAMMAD YOUSAF and 2 others---Respondents 
 

Civil Revision No.85366 of 2017, heard on 23rd November, 2018. 

Civil Procedure Code (V of 1908)--- 
----S. 47 & O. XXI, Rr. 89 & 90---Limitation Act (IX of 1908), Art. 166---Execution 

petition---Attachment of property of judgment-debtor---Auction of attached property---

Objection petition, filing of---Requirements---Agreement to sell---Property of judgment-

debtor was auctioned wherein objection petition was moved but same was dismissed by 

the Executing Court---Contention of petitioner was that suit for specific performance 

was filed with regard to suit property and same had been decreed---Validity---Applicant 

for filing objection petition was required to deposit 5% of the purchase money for 

payment to the auction purchase and also must have deposited the amount mentioned in 

the proclamation of sale---No formal order of the Court or permission was required for 

deposit of the said amount---If said amount was not deposited then objections were not 

competent---Objections were filed under O. XXI, R. 89 of C.P.C. but without fulfilling 

requisite compliance of the said provisions and it would be considered as if no such 

application had been preferred---Objection petition could not be moved after 30 days of 

auction---Agreement to sell did not create or confer right or title in the suit property 

except it did extend a right to file a suit for specific performance---Alleged agreement to 

sell had been executed for avoidance of execution of present decree---Attachment of 

property in question was in the knowledge of applicant even before entering into 

agreement to sell and thereafter at the time of alleged judgment and decree passed in the 

suit for specific performance---Present objection application had not been moved in 

accordance with O. XXI, R. 89, C.P.C.---Frivolous objections had been raised only to 

delay the process of execution and drag the decree-holder and auction purchaser into 

litigation---Revision was dismissed with cost of Rs. 1,00,000/- which was directed to be 

distributed equally between the decree-holder as well as auction purchaser. 

       Mst. Anwar Sultana through L.Rs. v. Bank Al-Falah Ltd. and others 2014 SCMR 

1222; Messrs Abdur Razzaq and Company, through Mian Abrar Ahmed v. Bank of 

Punjab and others 2005 CLD 1170; Mst. Noor Khatoon and others v. Messrs Habib Bank 

Ltd. and another 2013 CLC 702; Messrs Stiletto (Pvt.) Ltd. through Director and 6 
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others v. Banking Court No.II, Gujranwala, camp at Sialkot and 5 others 2004 CLD 

1126; Kashif Imran and another v. Altaf Hussain and another PLD 2018 Lah. 60; 

Industrial Development Bank of Pakistan v. Messrs French Food Products (Pvt.) Ltd. 

and others 2009 CLD 93; Muhammad Sadiq v. Dr. Sabira  Sultana 2002 SCMR 1950; 

Kuwait Flour Mills Co. SAK v. m. v. Kashmir and others 1990 SCMR 2196 and  Saima 

Perveen and 2 others v.  Naeem Ahmad Nasir and 3 others 2015 CLC 667 rel. 

       Nadeem Ahmad Sheikh for Petitioner. 

       Tahir Munir Malik, Malik Shahid Iqbal for Respondent No.3. 

       Date of hearing: 23rd November, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision petitioner who filed objections 

under Order XXI Rule 89 of the CPC has challenged the judgment dated 02.08.2017 

passed by the learned Additional District Judge, Kasur whereby appeal filed by the 

petitioner was dismissed and the order dated 19.4.2017 whereby the objections filed by 

the petitioner were dismissed. 

2.    Brief facts of the case are that a family decree dated 31.7.2003 was under 

execution and the property of the Judgment Debtor was attached vide order dated 

9.7.2007 and the attachment report was provided by the Tehsildar in the Court on 

22.3.2008. In execution of the decree the property was auctioned on 12.4.2017 which 

was confirmed by the Court on 19.4.2017. On 18.4.2017 the objector filed objection 

petition regarding subject matter of this Civil Revision. 

3.    Learned counsel for the petitioner argues that petitioner and another person 

(Muhammad Ilyas) were having an agreement to sell dated 2.1.2009 in their favour by 

the judgment debtor. They filed a suit for specific performance on 26.1.2010 which was 

conditionally decreed on 10.5.2011 as the property subject matter of their suit was 

attached by the learned Executing Court in execution of decree subject matter of this 

revision as well as the property was mortgaged with the Punjab Provincial Co-operative 

Bank for an amount of Rs.1,50,000/-. Learned counsel states that both the learned courts 

below while dismissing the objection petition and the appeal have not considered the 

merits of Order XXI, Rule 89 of the C.P.C. and both the learned courts below dismissed 

the same while considering and keeping in mind the previous history of the objections 

filed by the petitioner, which were dismissed. States that at the time of entertaining the 

instant revision petition, this Court ordered for deposit of Rs.7,66,260/- along with 5% 

of the amount of sale of property i.e. Rs.18,65,000/- the total amount comes 

Rs.8,59,510/- and surety bond was also furnished with the learned Executing Court, 

therefore, prays for acceptance of this civil revision. 

4.    On the other hand, learned counsel for the respondent Muhammad Yousaf the 

auction purchaser has stated that both the learned courts below have rightly considered 

the previous history of the case as the instant objection was filed with the connivance of 

the judgment debtor as the execution was being delayed since the year 2003 on one 

pretext or the other and the instant civil revision as well as objection petition and the 

appeal were void ab-initio and frivolous one as the petitioner claims to have an 

agreement to sell in his favour dated 2.1.2009, certainly after the attachment of the 

property by the learned Executing Court, creates no right in his favour and further that 

the conditional decree dated 10.5.2011 was never got executed and further that the 
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objection petition is hit by Order XXI, Rule 64 of the C.P.C. moreover the objector was 

bound under Order XXI, Rule 89 of the C.P.C. to deposit the amount before filing of the 

objection petition as no court's order was required for deposit of the amount or at least 

within 30 days from the date of the auction he was bound to deposit the auction amount 

plus 5%. States that the amount was never offered by the petitioner voluntarily though he 

has deposited the amount under the orders of this Court when the injunctive order was 

granted to him which is long after the prescribed period of 30 days from the date of 

auction, therefore, is not beneficial for the petitioner. 

5.    Learned counsel for respondent No. 3/Judgment Debtor now does not support the 

revision petitioner. 

6.    I have heard learned counsel for the parties at length and gone through the record. 

7.    I am clear in my mind that for filing an objection petition under Order XXI, Rule 

89 of the C.P.C. the objector was required to deposit 5% of the purchase money for 

payment to the auction purchaser and also must have deposited the amount mentioned in 

the proclamation of sale. For deposit of amount no formal order of the Court or 

permission is required. The offer of deposit must be unconditional. My view is further 

fortified by the  judgment of the august Supreme Court of Pakistan reported as "Mst. 

Anwar Sultana through L.Rs. v. Bank Al-Falah Ltd. and others" (2014 SCMR 1222). If 

the amount is not deposited the objections are not competent in the light of "Messrs 

Abdur Razzaq  and Company, through Mian Abrar Ahmed v. Bank of Punjab  and 

others" (2005 CLD 1170). The objections were filed under Order XXI, Rule 89 of the 

C.P.C. but without fulfilling requisite compliance of the provisions it could be 

considered as if no such application had been preferred. Reliance can be placed on "Mst.  

Noor Khatoon and others v. Messrs Habib Bank Ltd and another" (2013 CLC 702). If 

this Rule of deposit is relaxed even then it cannot be extended beyond 30 days as Article 

166 of the Limitation Act, 1908 provides period of 30 days and further agreement to sell 

does not create or confer right or title in the suit property except gives a right to file a 

suit for specific performance and in my view a decree for specific performance also does 

not create or confer a right except declares the maturity of right for specific performance 

and the title of the property is transferred or vests in the decree-holder through a 

conveyance deed in execution of decree. Reliance can be placed on "Messrs Stiletto 

(Pvt.) Ltd. through Director and 6 others v. Banking Court No. II, Gujranwala, camp at 

Sialkot and 5 others" (2004 CLD 1126), "Kashif Imran and another v. Altaf Hussain and 

another" (PLD 2018 Lahore 60), "Industrial Development Bank of Pakistan v. Messrs 

French Food Products (Pvt.) Ltd. and others" (2009 CLD 93), "Muhammad Sadiq v. Dr. 

Sabira  Sultana" (2002 SCMR 1950) and "Kuwait Flour Mills Co. SAK v. m.v. Kashmir 

and others" (1990 SCMR 2196). The agreement to sell seems to be for avoidance of 

execution of decree by the husband in favour of present petitioner and another. In this 

regard judgment reported as "Saima Perveen and 2 others v.  Naeem Ahmad Nasir and 3 

others" (2015 CLC 667) can be relied. 

8.    In these circumstances, it is proved that when the attachment was in the 

knowledge of the petitioner even before entering into agreement to sell and thereafter at 

the time of alleged judgment and decree procured by him in suit for specific performance 

in the year 2011 and he previously had also filed objection petitions in the execution of 

the decree of family court and that was being used by the judgment debtor as a tool to 

prolong the execution of the family decree as the family court has noted that more than 
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15 time schedule for sale was rescheduled due to filing of miscellaneous applications on 

different grounds. Para No. 3 of the application is reproduced:-- 

       It shows that the contents of the application are not in accordance with Order XXI 

Rule 89 of the C.P.C. as it is a condition precedent that the objector will withdraw 

any objection which are with regard to irregularity of the sale in the light of Order 

XXI Rule 90 of the C.P.C. prior to filing the objection under Order XXI Rule 89 of 

the C.P.C.. 

9.    In these circumstances, no case for interference while exercising jurisdiction 

under section 115 of the C.P.C. is made out. I have further noticed that frivolous 

objections were raised and the petitioner has not only delayed the process of execution 

and dragged the decree-holder as well as the auction purchaser in the litigation up to this 

Court, therefore, this civil revision is dismissed with a cost of Rs.1,00,000/- (Rupees one 

hundred thousand only). This amount will be distributed equally between the decree-

holder as well as the auction purchaser. The amount will be paid from the amount 

already deposited by the revision petitioner with the learned executing court under the 

orders passed by this Court dated 10.10.2017 and the remaining amount deposited by the 

petitioner will be refunded to him on his application. 

ZC/S-66/L                                                                                           Revision dismissed. 

 

2019 M L D 1061 

[Lahore] 

Before Amin-ud-Din Khan, J 

ALAM SHER and others---Petitioners 

Versus 

AHMED (since died) through legal heirs and others---Respondents 
 

Civil Revision No. 2805 of 2014, decided on 11th January, 2019. 

(a) Specific Relief Act (I of 1877)--- 
----S. 42---Suit for declaration---Limitation---Inheritance---Custom (riwaj)---Contention 

of plaintiffs was that they were entitled for the inheritance of deceased and widow being 

limited owner, was not entitled to transfer the suit property through sale or gift---Suit 

was dismissed concurrently being time-barred---Validity---Mutation in favour of widow 

did not suggest that same was attested on the basis of custom prevalent in the family of 

propositus of the parties---Property of a propositus did devolve either on the basis of 

Sharia or custom (riwaj) prevailing in the family upon his legal heirs---If mutation was 

to be attested on the basis of custom then reference of custom should be made in the 

order of Revenue Officer on the basis of Shart Wajib ul Arz---Nothing was on record 

that custom prevailed in the family of propositus for distribution of inheritance of 

immovable property---Findings of Courts below that widow was limited owner were 

result of mis-reading and non-reading of evidence available on record---Pleadings could 

not be admitted unless it was proved through cogent and confidence inspiring oral as 

well as documentary evidence---Present suit had been filed after 64 years from the 

attestation of impugned mutation---Suit was time barred, in circumstances---Revision 

was dismissed accordingly. 

Muhammad Farooq and 5 others v. Muhammad Haneef and others PLJ 2011 SC 44; 

Muhammad Din through L.Rs. and 16 others v. Zulfiqar and 2 others 2008 SCMR 1054; 
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Muhammad Zubair and others v. Muhammad Sharif 2005 SCMR 1217; Hashmat Ali and 

another v. Mst. Jantan and others 1993 SCMR 950; Mahmood Shah v. Syed Khalid 

Hussain Shah and others 2015 SCMR 869; Muhammad Iqbal and 5 others v. Allah 

Bachaya and 18 others 2005 SCMR 1447; Mst. Grana through Legal Heirs and others v. 

Sahib Kamal Bibi and others PLD 2014 SC 167; Ghulam Haider and others v. Murad 

through Legal Representatives and others PLD 2012 SC 501; Bashir Ahmed v. Abdul 

Aziz and others 2009 SCMR 1014; Atta Muhammad v. Maula Bakush and others 2007 

SCMR 1446; Mst. Shahi Lal and 5 others v. Khurshid Ali Khan and 13 others 2015 YLR 

2443; Muhammad and others v. Mst. Khatoon and others 2013 YLR 2036; Shakil Haider 

and others v. M. Tufail and others 2013 CLC 241 and Muhammad Asghar and 3 others 

v. Rehmat Ullah and 2 others 2012 MLD 1791 ref. 

(b) Civil Procedure Code (V of 1908)--- 
----S. 115---Suo motu revisional powers of High Court---Scope---High Court had vast 

powers to correct the wrong findings of Courts below when said Court had exercised 

jurisdiction illegally and committed material irregularity. 

(c) Pleadings--- 
----Pleadings could not be admitted unless same was proved through cogent and 

confidence inspiring oral as well as documentary evidence. 

Muhammad Tariq Bashir Awan for Petitioners. 

Malik Sahib Khan Awan, Mian Hamid Yasin and Sajjad Ahmad for Respondents. 

Dates of hearing: 10th and 11th January, 2019. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners who are 

plaintiffs of a suit for declaration have challenged the judgment and decree dated 

24.03.2014 passed by the learned Additional District Judge, Tandlianwala District 

Faisalabad whereby the appeal filed by the petitioners was dismissed and the judgment 

and decree dated 22.06.2011 passed by the learned Civil Judge 1st Class, Tandlianwala 

District Faisalabad whereby the suit filed by the petitioners/plaintiffs was dismissed. 

2. The brief facts of this case are that on 27.10.2007 the plaintiffs/petitioners filed a 

suit for declaration with the prayer that they are entitled to inherit 2/3 share from the 

legacy of Allah Ditta son of Akbar being YAKJADDIAN and defendants Nos.1 to 4 are 

entitled to receive 1/3 share. Mst. Sydan Bibi widow of Akbar, mother of Allah Ditta, 

was limited owner and she was not entitled to transfer the property through sale or gift. 

In the suit registered gift deed No.2 registered on 16.01.1950 by Sub-registrar Faisalabad 

and on the basis of said gift deed mutation No.154 attested on 21.07.1956 and 

subsequent mutation No.360 attested on 25.08.1965 and sale deed No.93 registered on 

23.01.1967 and on the basis of said sale deed mutation No.380 attested on 27.03.1967 by 

Mst. Sydan Bibi in favour of Noora, were challenged. Further mutation No.55 attested 

on 21.06.1994 by Noora in favour of defendants Nos.6 to 9, mutation No.956 attested on 

21.06.1994 by Noora in favour of defendant No.5, mutation No.502 attested on 

31.12.2003 by Noora in favour of defendant No.10, mutations Nos.1796 and 1797 

attested on 21.05.2007 by Noora in favour of defendant No.10, mutation No.1416 

attested on 17.01.2003 by defendant No.5 and mutation No.1795 attested on 21.05.2007 

by defendant No.10 in favour of defendant No.11 were also challenged. 
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3. The written statement was filed and suit was contested. Learned trial court framed 

the issues and invited the parties to produce their evidence. Both the parties produced 

oral as well as documentary evidence. The written statement appended with this revision 

filed by defendants Nos.5 to 11 shows that they pleaded that they are bona fide 

purchasers and further it was pleaded that Mst. Sydan Bibi was full owner on the basis of 

Shariat and mutation No. 67 was not attested on the basis of custom and she was not 

limited owner. After the completion of trial suit was dismissed by the learned trial court 

vide judgment and decree dated 22.06.2011 holding that Mst. Sydan Bibi was limited 

owner but the suit was bared by time. An appeal was preferred before the learned first 

appellate court, which also met the same fate vide judgment and decree dated 

24.03.2014. Hence, this civil revision. 

4. Learned counsel for the petitioners argues that when it is a matter of inheritance, 

limitation cannot be a hurdle in the way of petitioners/plaintiffs and the findings 

recorded by both the courts below on the basis of limitation dismissing the suit and 

appeal are not sustainable under the law. Learned counsel has relied upon "Muhammad 

Farooq and 5 others v. Muhammad Haneef and others" (PLJ 2011 SC 44), "Muhammad 

Din through L.Rs. and 16 others v. Zulfiqar and 2 others" (2008 SCMR 1054), 

"Muhammad Zubair and others v. Muhammad Sharif" (2005 SCMR 1217), "Hashmat 

Ali and another v. Mst. Jantan and others" (1993 SCMR 950) "Mahmood Shah v. Syed 

Khalid Hussain Shah and others" (2015 SCMR 869) and "Muhammad Iqbal and 5 others 

v. Allah Bachaya and 18 others" (2005 SCMR 1447). 

5. On the other hand, learned counsel for the respondents argues that on the basis of 

mutation No.67 inheritance of Allah Ditta devolved upon Mst. Sydan Bibi, his real 

mother, as he was minor and no other legal heir of said Allah Ditta was available; that 

the mutation has not been challenged till today, which is fatal defect; that when the 

mutation was attested on the basis of Shariat, then no question of limited owner, 

therefore, states that both the courts below fell in error declaring that Mst. Sydan Bibi 

was a limited owner. States that this Court while exercising jurisdiction under section 

115 of the C.P.C. can scrutinize the findings on issue No.1 which were wrongly recorded 

by both the courts below. Learned counsel for the, respondents has also relied upon 

"Mst. Grana through Legal Heirs and others v. Sahib Kamal Bibi and others" (PLD 2014 

Supreme Court 167), "Ghulam Haider and others v. Murad through Legal 

Representatives and others" (PLD 2012 Supreme Court 501), "Bashir Ahmed v. Abdul 

Aziz and others" (2009 SCMR 1014), "Atta Muhammad v. Maula Bakush and others" 

(2007 SCMR 1446), Mst. Shahi Lal and 5 others v. Khurshid Ali Khan and 13 others" 

(2015 YLR 2443), "Muhammad and others v. Mst. Khatoon and others" (2013 YLR 

2036), "Shakil Haider and others v. M. Tufail and others" (2013 CLC 241) and 

"Muhammad Asghar and 3 others v. Rehmat Ullah and 2 others" (2012 MLD 1791). 

6. I have heard the learned counsel for the parties at full length and also gone through 

the record available on the file minutely as well as the case law cited by the learned 

counsel for the parties with their able assistance. 

7. There is no cavil to the case law referred to by the learned counsel for the parties. 

8. Admittedly the attestation of mutation No.67 (Exh.P-16) dated 04.07.1943 does not 

suggest that it was attested on the basis of custom prevalent in the family of propositus 

and the property was given to Mst. Sydan Bibi mother of the deceased as limited owner. 

Needless to observe that there were two ways of devolving of the property of a 
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propositus, one was on the basis of Shariat and the other way was on the basis of custom 

prevailing in the family of propositus. If the mutation was to be attested on the basis of 

custom, then the reference of custom was ordinarily to be mentioned in the order of 

revenue officer specially referring the question of prevalence of custom on the basis of 

Shart Wajib ul Arz. 

9. When confronted with the learned counsel for the petitioners that whether copy of 

the question dealing with inheritance in the tribe of propositus on the basis of custom 

mentioning a question in Shart Wajib ul Arz was produced before the court; the answer 

is in the negative. I have gone through the oral evidence which also does not suggest that 

the custom was proved in the family of propositus for distribution of inheritance of 

immovable property. In these circumstances, the findings of both the courts below that 

Mst. Sydan Bibi was limited owner are absolutely against the record and result of 

misreading and non-reading of evidence available on the file. There is not an iota of 

evidence to suggest that Mst. Sydan Bibi was a limited owner except the pleading in the 

plaint and that too without proof. Admittedly a pleading cannot be admitted without 

evidence unless it is proved through cogent and confidence oral as well as documentary 

evidence. Even the mutation No.67 has not been challenged in the suit, when it was 

attested on the basis of Shariat as discussed supra. In these circumstances, the findings 

on issue No. 1 cannot sustain as the same are absolutely against the law. Though no 

cross objections were filed before the learned first appellate court as well as agitated the 

findings on issue No.1 by the defendants/respondents before this Court but when this 

Court is dealing with the matter under section 115 of the C.P.C., it has vast powers to 

correct the wrong or substitute the findings of courts below when both the courts below 

have exercised the jurisdiction illegally and committed material irregularity. It is a fit 

case for exercise of jurisdiction under section 115 of the C.P.C. vested in this Court in 

order to correct the findings of both the learned courts below. Therefore, while 

exercising the jurisdiction under section 115 of the CPC I set-aside the findings on issue 

No.1 recorded by two courts below declaring that mutation No.67 of inheritance of Allah 

Ditta was attested on the basis of Shariat and not on the basis of custom. 

10. The suit was filed after 64 years of the attestation of mutation when it was 

admitted by one of the witnesses of the plaintiffs who appeared as PW-1 that Noora 

never gave any share of produce to them and further that in the year 1988 Haitam and 

Hamid filed a suit for declaration. Further admitted that he was pursuing the said suit 

and he knew that said suit was dismissed. He further admitted that first registered 

transfer deed was of the year 1950 and all the subsequent transfers were admitted by 

him. If otherwise the claim of petitioners/plaintiffs that it was a case of limited owner is 

taken into consideration in the light of Punjab Muslim Personal Law (Shariat) 

Application (Removal of Difficulties) Act, 1975 (XXV of 1975), then the limitation 

provided for filing the suit was one year, whereas the suit was filed even after more than 

three decades of the period of limitation. In these circumstances, the findings on other 

issues recorded by two courts below are in accordance with law, therefore, same are 

affirmed. 

11. For the foregoing reasons, this civil revision having no substance stands 

dismissed. 

ZC/A-8/L         Revision dismissed. 
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2019 P L C (C.S.) 63 

[Lahore High Court] 

Before Amin-ud-Din Khan and Atir Mahmood, JJ 

Prof. Dr. MUHAMMAD IQBAL ZAFAR 

Versus 

THE PROVINCE OF PUNJAB through Secretary to the Government of Punjab, 

Agriculture Department, Lahore and others 
 

I.C.A. No.223243 in W.P. No. 217977 of 2018, heard on 5th July, 2018. 

University of Agriculture Faisalabad Act (XII of 1973)--- 
----Ss. 15-A & 41---Professor of University of Agriculture nominated as Pro-Vice-

Chancellor for the period of three years or till the date of superannuation whichever was 

earlier---Sought permission to work for three years from the date of appointment instead 

of being superannuated---Scope---Laches, principle of---Applicability---Petitioner was 

appointed as Pro-Vice Chancellor for three years period or till the date of his 

superannuation---Employee superannuated before expiry of three years---Constitutional 

petition was filed by the employee that he was entitled to work as Pro-Vice-Chancellor 

for three years from the date of his appointment which was dismissed---Validity---

Petitioner was nominated as Pro-Vice-Chancellor amongst three senior most Professors--

-Appointment of petitioner was not against a tenure post---Professor who was nominated 

as Pro-Vice-Chancellor would remain a Professor and his appointment as Professor did 

not vanish upon nomination as Pro-Vice-Chancellor---Syndicate or Vice-Chancellor 

might assign any other functions to the Pro-Vice-Chancellor in addition to his duties as 

Professor---Nomination of petitioner as Pro-Vice-Chancellor, was at the most for 

additional duties only---When a Professor was nominated as Pro-Vice-Chancellor, he 

was no more a Professor on superannuation and no more a Pro-Vice-Chancellor---

Petitioner had accepted the impugned notification and enjoyed the nomination as Pro-

Vice-Chancellor for a period of one year---Intra-Court appeal was dismissed in 

circumstances. 

Combind Investment (Pvt.) Ltd. v. Wali Bhai and others PLD 2016 SC 730; Civil 

Aviation Authority through Director General and 3 others v. Mir Zulfiqar Ali and 

another PLD 2016 SCMR 183; Badar Munir v. Federation of Pakistan through Secretary 

Finance Ministry of Finance and 2 others 2015 PLC (C.S.) 1528; Ghulam Aulia v. 

Federation of Pakistan through Secretary and 2 others 2015 PLC (C.S.) 1149; Pakistan v. 

Fazal Rahman Khundkar and another PLD 1959 SC 82 and Dr. Abdul Rahman 

Chaudhry, Chairman, Punjab Textbook Board, Lahore v. Government of Punjab through 

Chief Secretary, Civil Secretariat, Lahore and another 1998 PLC (C.S.) 419 ref. 

Nazir ul Hasan and 2 others v. Syed Anwar Iqbal and others 2014 SCMR 1827; 

Begum Nusrat Ali Gonda v. Federation of Pakistan and others PLD 2013 SC 829; 

Professor Alaud Din Akhtar, Chairman Punjab Textbook Board v. Government of the 

Punjab through the Chief Secretary, Punjab, Lahore and another PLD 1979 Lah. 324 and 

Waris Ali and 5 others v. The State 2017 SCMR 1572 distinguished. 

Mst. Sakina Bibi v. Crescent Textile Mills Ltd. and others PLD 1984 SC 241 rel. 

Hafiz Tariq Nasim and Javaid Jabbar for Appellant. 

Muhammad Shehzad Shaukat, Sardar Tariq Mehmood, Taha Asif, assisted by Awais 

Khalid Malik and Miss Iqra Riaz for Respondents Nos.3 to 5. 
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Rana Shamshad Khan, Additional Advocate General along with Irshad Ali, Law 

Officer, Agriculture Department. 

Date of hearing: 5th July, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.----Through this ICA appellant has challenged the order 

dated 14.6.2018 passed by the learned Single Judge whereby Writ Petition No. 217977 

of 2018 filed by the appellant was dismissed. 

2. After hearing learned counsel for the appellant on 2.7.2018 we issued notice to the 

respondents for today. Respondents are present and represented. 

3. We have heard learned counsel for the parties at length and gone through the record 

appended with this appeal as well as writ petition. 

4. The case of the appellant that he was appointed as Pro-Vice Chancellor vide order 

of the Governor/Chancellor dated 9.5.2017 in accordance with section 15-A of the 

University of Agriculture Faisalabad Act, 1973 (hereinafter referred to be "the Act") 

being one of the three senior most Professors of the University and the condition "for a 

period of 03 years or till the date of his superannuation whichever is earlier" is against 

the law. The writ petition was filed on 5.6.2018 whereas his date of superannuation was 

14.6.2018 and on superannuation he has been retired from the service. 

5. Learned counsel for the appellant argues that the condition imposed through 

notification issued by the Governor against section 15-A of the Act ibid is nullity in the 

eye of law. States that it was a tenure post. Relies upon "Nazir ul Hasan and 2 others v. 

Syed Anwar Iqbal and others" (2014 SCMR 1827), "Begum Nusrat Ali Gonda v. 

Federation of Pakistan and others" (PLD 2013 Supreme Court 829), "Professor Alaud 

Din Akhtar, Chairman Punjab Textbook Board v. Government of the Punjab through the 

Chief Secretary, Punjab, Lahore and another" (PLD 1979 Lahore 324) and "Waris Ali 

and 5 others v. The State" (2017 SCMR 1572). Prays for setting aside the order passed 

by the learned Single Judge and that it be declared that the appellant is entitled to be 

reinstated and to work as Pro-Vice Chancellor for three years from the date of his 

appointment. 

6. On the other hand, learned counsel for the University/respondents Nos. 3 to 5 

argues that the order was passed on 9.5.2017 and appellant is the beneficiary of the order 

impugned through the writ petition and the acceptance of the post of Pro-Vice 

Chancellor through the same order is an acquiescence of the appellant now the part of 

the said order. While referring Section 41 of the Act states that the age of retirement has 

been provided in this section. Admittedly for a Professor or Pro-Vice Chancellor age of 

60 years is mentioned in subsection (ii) of section 41 and it is also an admitted fact that 

after attaining the age of 60 years he has been retired. Argues that if sections 15-A and 

41 of the Act do not reconcile with each other then later provision will prevail. While 

relying upon "Mst. Sakina Bibi v. Crescent Textile Mills Ltd. and others" (PLD 1984 

Supreme Court 241) further states that section 41 of the Act does not contain a non-

estentate clause. States that conduct of appellant is also important when he sent a 

summary to the Chancellor with the name of three most senior Pro-Vice Chancellor on 

14.6.2018 for nomination as Pro-Vice Chancellor. Further that he has not stated even in 

the writ petition that he accepted the impugned notification under protest though in the 

ICA he has pleaded otherwise. With regard to estoppal relies upon "Combined 
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Investment (Pvt.) Ltd. v. Wali Bhai and others" (PLD 2016 Supreme Court 730) and on 

the point of laches relies upon "Civil Aviation Authority through Director General and 3 

others v. Mir Zulfiqar Ali and another" (PLD 2016 SCMR 183), "Badar Munir v. 

Federation of Pakistan through Secretary Finance Ministry of Finance and 2 others" 

(2015 PLC (C.S.) 1528) and "Ghulam Aulia v. Federation of Pakistan through Secretary 

and 2 others" (2015 PLC (C.S.) 1149). With regard to tenure post relies upon "Pakistan 

v. Fazal Rahman Khundkar and another" (PLD 1959 Supreme Court 82) and "Dr. Abdul 

Rahman Chaudhry, Chairman, Punjab Textbook Board, Lahore v. Government of Punjab 

through Chief Secretary, Civil Secretariat, Lahore and another" (1998 PLC (C.S.) 419). 

Prays for dismissal of the appeal. 

7. Learned Additional Advocate General states that an expired letter has been 

challenged which cannot be challenged. 

8. Section 15-A of the Act, ibid, is reproduced as under:- 

"(1). The Chancellor shall nominate the Pro-Vice Chancellor of the University, from 

amongst three senior most Professors of the University, for a term of three years. 

(2). The Pro-Vice Chancellor shall perform such functions as may be assigned to him 

under this Act, Statutes or Regulations. 

(3). The Syndicate or the Vice Chancellor may assign any other functions to the Pro-

Vice Chancellor in addition to his duties as Professor." 

When we minutely scrutinize Section 15-A of the Act, which postulates that the 

nomination of Pro-Vice Chancellor amongst the three senior most Professors. Therefore, 

it is not appointment against a tenure post as claimed by the appellant. When confronted 

with the learned counsel for the appellant whether the appellant will remain a professor 

as per his version till the expiry of three years from the date of his nomination as Pro-

Vice Chancellor even if he was retired after attaining the age of superannuation, the 

answer was not in clear words but was that he can remain a professor. We are further 

fortified in our view through subsection (3) of section 15-A of the Act, which is 

reproduced above. It is clear now that a Professor who is nominated as Pro-Vice 

Chancellor remains a Professor and his appointment as Professor does not vanish upon 

nomination as Pro-Vice Chancellor as it has been stated in the above subsection that the 

Syndicate or the Vice Chancellor may assign any other functions to the Pro-Vice 

Chancellor in addition to his duties as Professor. This nomination is at the most for 

additional duties only and similarly when a Professor who is nominated as Pro-Vice 

Chancellor is no more a Professor on superannuation is also no more a Pro-Vice 

Chancellor. We are clear in our mind that it is a nomination and not an appointment 

upon a tenure post, therefore, the stance of the appellant is absolutely worthless. Further 

the legal hurdles are also in his way that he accepted the impugned notification issued by 

the Chancellor and enjoyed the nomination as Pro-Vice Chancellor for a period of about 

one year and thereafter the condition mentioned in the notification has been challenged 

by the appellant without any prior protest or objection by the appellant. The principle of 

laches is also in the way of the appellant. In this view of the matter, the case law referred 

to by learned counsel for the appellant is not applicable to the facts of this case. Even 

otherwise on the point that if there is any contradiction between the two provisions of 

the Statute the later will prevail i.e. section 41 and not section 15-A. In the light of "Mst. 

Sakina Bibi v. Crescent Textile Mills Ltd. and others" (PLD 1984 Supreme Court 241) 

even in our view there is no contradiction between the two provisions of law. 
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Resultantly, for what has been above, no case for interference is made out, therefore, this 

ICA stands dismissed. 

ZC/M-117/L          ICA dismissed. 

 

P L D 2019 Lahore 145 

Before Amin ud Din Khan and Shakil ur Rehman Khan, JJ 

Malik IQBAL HASSAN---Appellant 

Versus 

DEFENCE HOUSING AUTHORITY through Secretary and others---Respondents 
 

I.-C.A. No.632 of 2015, decided on 25th October, 2018. 

(a) Law Reforms Ordinance (XII of 1972)--- 
----S. 3(2)---Constitution of Pakistan, Art. 199---Civil Procedure Code (V of 1908), 

S.12(2)---Intra-court appeal---Scope---Order passed in constitutional petition assailed 

through application under S.12(2) C.P.C.---Order passed in constitutional petition was 

assailed through application under S.12(2) C.P.C. but same was dismissed being time 

barred---Appellant had challenged the said order through intra court appeal---Validity---

Law did not provide substantive right of appeal under C.P.C. against the decision on 

application under S.12(2) C.P.C.---Right of appeal was not available in the present 

matter as constitutional petition was decided and application under S.12(2) C.P.C. had 

been dismissed---Order passed in constitutional petition which was subject matter of 

application under S.12(2) C.P.C. could not be treated as an order passed while exercising 

original civil jurisdiction---Right of filing intra court appeal was confined to those orders 

of Single Judge of High Court which were passed under Art.199 of the Constitution---

Subject matter of present appeal being an order passed under S.12(2) C.P.C. was not 

appealable---Right of appeal was substantive right unless it was provided under the 

statute it could not be exercised---Subject matter of constitutional petition was not the 

proceedings from any suit filed before Civil Court or from civil jurisdiction---Appeal 

being not competent was dismissed in circumstances. 

S.M. Waseem Ashraf v. Federation of Pakistan through Secretary, Ministry of Housing 

and Works, Islamabad and others 2013 SCMR 338 and Saif-ur-Rehman Toor and 

another v. Registrar, Cooperative Society Punjab, Lahore and 11 others 2002 YLR 3343 

rel. 

(b) Constitution of Pakistan--- 
----Art. 175(2)---Jurisdiction of Court---No Court could exercise any jurisdiction in any 

matter before it unless such jurisdiction had been conferred upon it by the Constitution 

itself or under any law. 

(c) Appeal--- 
----Right of appeal was substantive right, unless it was provided under the statute it 

could not be exercised. 

Bashir Hussain Khalid for Appellant. 

Altaf ur Rehman Khan for Respondents. 

 

ORDER 
Through this ICA the appellant (who is mover of an application under section 12(2) 

of the C.P.C. on 23.07.1997 against the judgment passed by this Court in Writ Petition 
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No. 73-R of 1991 on 14.7.1992), has challenged the order of dismissal of his application 

dated 6.4.2015. The learned Single Judge dismissed the application on the point of 

limitation that application was competent within three years from passing of the 

judgment by this Court while deciding Writ Petition No. 73-R of 1991 on 14.7.1992 

under residuary Article 181 of the Limitation Act, 1908 whereas the applicant has 

pleaded in the application that he came to know about the judgment passed in the writ 

petition dated 14.7.1992 in March, 1997 from Halqa Patwari as pleaded in Ground No. 8 

of the grounds for moving the application under section 12(2) of the C.P.C. whereas the 

application was filed on 23.7.1997. The appellant was required to satisfy about the delay 

in filing the application from March, 1997 to 22.7.1997. 

2. Further during hearing a query was put to the learned counsel for the appellant that 

how the ICA is competent against the judgment passed by the learned Single Judge 

whereby an application under section 12(2) of the C.P.C. was dismissed against the 

judgment passed in a writ petition and in the writ petition the order of Additional 

Commissioner (Revenue) dated 24.1.1989 was challenged through following prayer:- 

"It is, therefore, respectfully prayed that the impugned order passed by the learned 

Additional Commissioner (Revenue) respondent No.2 dated 24.1.80 along with the 

antecedent proceedings resulting and culminating in forcible attempted seizure of 

the disputed property, may kindly be declared to be without lawful authority and of 

no legal effect and may be quashed as such". 

Learned counsel for the applicant could not satisfy us on the point of limitation. Further 

learned counsel is also unable to satisfy about the maintainability of the ICA when order 

of Additional Commissioner (Revenue) was under challenge in the writ petition. 

3. We are of the considered view that law has not provided substantive right of appeal 

under the C.P.C. against the decision of the application under section 12(2) of the 

C.P.C., therefore, it is a matter of consideration that how appeal will be available in the 

instant matter when the writ petition was decided and the application moved under 

section 12(2) of the C.P.C. was dismissed. In our view the order passed in a writ petition 

subject matter of application under section 12(2) by no stretch of imagination can be 

recorded as an order passed while exercising original civil jurisdiction and the right of 

filing of ICA in accordance with Section 3(2) of the Law Reforms Ordinance, 1972 was 

confined to those orders of a learned Single Judge of the High Court which were passed 

under Article 199(1) of the Constitution of Islamic Republic of Pakistan, 1973 and the 

subject matter of this appeal being an order passed under section 12(2) of the C.P.C. 

which is absolutely not appealable under the Statute governing the section referred supra 

how the I.-C.A. can be said to be competent. The subject matter of the writ petition is 

not the proceeding coming from any suit filed before the Civil Court or coming from the 

Civil Jurisdiction. We are clear in our mind that right of appeal is a substantive right 

unless it is provided under the Statute it cannot be exercised. 

4. We are further of the view that in accordance with Article 175(2) of the 

Constitution of Islamic Republic of Pakistan, 1973 no Court shall exercise any 

jurisdiction in any matter brought before it until unless such jurisdiction has been 

conferred upon it by the Constitution itself or under any law. Article 175(2) is 

reproduced verbatim for ready reference:- 

"No Court shall have any jurisdiction save as is or may be conferred on it by the 

Constitution or by or under any law." 
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In this view of the matter, we are clear that appeal is not competent and same stands 

dismissed in the light of judgments of august Supreme Court of Pakistan reported as 

"S.M. Waseem Ashraf v. Federation of Pakistan through Secretary, Ministry of Housing 

and Works, Islamabad and others" (2013 SCMR 338) and "Saif-ur-Rehman Toor and 

another v. Registrar, Cooperative Society, Punjab, Lahore and 11 others" (2002 YLR 

3343). 

AG/I-13/L       Intra-Court Appeal dismissed. 
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Before Amin-ud-Din Khan, J 

SALEEM SHAHADAT---Appellant 

Versus 

Mst. NOOR JEHAN and another---Respondents 
 

R.S.A. No.42077 of 2017, heard on 26th February, 2019. 

(a) Transfer of Property Act (IV of 1882)--- 
----S. 54---Agreement to sell immoveable property---Caption of agreement, relevancy 

of---Intention of parties, determination of---When considering intention of the parties it 

was the body of the document and not its caption, which was considered---Court had to 

judge the document keeping in view the whole facts, the pleadings, the evidence 

produced by the parties and evaluate the matter in the light of the codified law as well as 

the principles of interpretation of statutes and the law declared by the superior Courts. 

(b) Evidence--- 
----Documentary evidence could not be negated by oral evidence. 

(c) Transfer of Property Act (IV of 1882)--- 
----S. 54---Agreement to sell immoveable property---Payment of token money---Token 

receipt document---Interpretation---Whether token receipt document amounted to a 

contract/agreement to sell---Case pleaded by the plaintiff was that the defendants agreed 

to sell the suit property in his favour through the receipt of token money; that the terms 

of the token receipt document mentioned that the same terms were to be written on the 

requisite stamp paper---Defendants contended that they did not agree to sell the property 

in favour of the plaintiff and agreement was yet to be written---Held, that perusal of the 

token receipt document ('the document') showed that it was an agreement to sell; that its 

plain language amounted to a contract when offer, acceptance, the detail of property, the 

full consideration amount, the mode of payment, the period of payment, amount of 

earnest money and the receipt thereof were admitted facts---Sentence within the said 

document ( ) indicated the intention of parties that same (terms) would be written on the 

stamp paper---Even in the pleadings as well as in the oral evidence or through any other 

document no case had even been introduced by the defendants that there were any other 

terms of the agreement except mentioned in the token receipt. 

The Interpretation of Contracts by Sir Kim Lewison, A Lord Justice of Appeal, 5th 

Edn. and The Law of Contract by Sir Guenter Treitel, Q.C., D.C.L., F.B.A. ref. 

(d) Transfer of Property Act (IV of 1882)--- 
----S. 54---Agreement to sell immoveable property---Written terms of agreement---Such 

terms could not be denied by oral assertions. 
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(e) Specific Relief Act (I of 1877)--- 
----S. 12---Decree in a suit for specific performance---Scope---Such decree was a 

declaration of the maturity of the contract which was enforced through its execution. 

(f) Specific Relief Act (I of 1877)--- 
----S. 12---Transfer of Property Act (IV of 1882), S.54---Specific performance of 

agreement to sell immoveable property---Dishonest intentions of vendors causing delay 

in performance of agreement---Defendants/vendors came to the court with a dishonest 

defence refusing the agreement with the plaintiff/vendee---Plaintiff came to the court 

within four weeks from the day of writing of the agreement to sell, whereas the final 

payment under the said agreement was to be made within thirteen weeks of the said 

agreement---One of the defendants appeared in the court as the sole witness and against 

the oral as well as documentary evidence of the plaintiff no evidence was produced by 

the defendants except the statement of one of the defendants, which was a lie---

Defendants caused the delay in performance of the agreement to sell, therefore, they had 

to suffer for it---Suit for specific performance with regard to the suit property filed by 

the plaintiff was decreed in his favour---Appeal was allowed accordingly. 

Khalid Ishaq, Syed Moazzam Ali Shah, Abid Sial, Babar Afzaal, Adeel Shahid 

Kareem, Wajahat Ali and Ahmed Saeed for Appellant. 

Alamdar Hussain for Respondents. 

Date of hearing: 26th February, 2019. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this second appeal the appellant has challenged 

the judgment and decree dated 04.05.2017 passed by the learned Additional District 

Judge, Lahore whereby first appeal filed by the appellant was dismissed and the 

judgment and decree dated 03.06.2014 passed by the learned Civil Judge 1st Class, 

Lahore whereby the suit for specific performance filed by the appellant/plaintiff was 

dismissed. 

2. The brief facts of this case are that the appellant-plaintiff on 25.05.2004 filed a suit 

for specific performance, possession and injunction on the basis of an agreement dated 

23.04.2004 of suit property Bungalow No.10, Plot No.14, Survey No.191/P measuring 

1318.50 square yards i.e. 1102.40 square meters, situated at Shami Road, Lahore Cantt 

for total consideration of Rs.2,30,00,000/- fully detailed in Para No.1 of the plaint . The 

written statement was filed by the defendants on 14.06.2004. Various preliminary 

objections were raised. In objection No.3 it was mentioned that a token receipt can, in no 

way, be considered as a valid contract, same is the preliminary objection No.4. It is 

stated that merely an intention/indication on the part of the parties that they are 

interested in dealing with the property suit is not competent. The preliminary objection 

No.6 is very important, which relates to alternate plea. The defence of the defendants 

was that they received earnest money of Rs.500,000/- from Mr. Muhammad Ashraf and 

not from the plaintiff and receipt was issued. It is mentioned in reply to Para 2 of the 

plaint that the receipt, which is attached with the plaint, shows the signatures of plaintiff 

were affixed later on. In reply to sub-para (i) of Para 2 it is admitted that Rs.3.5 Million 

was to be paid on or before April 26, 2004. In reply to sub-para (ii) of Para 2 it is stated 

that after payment of Rs.3.5 Million further terms were to be agreed. 
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Learned trial court framed the issues on 07.07.2004. The suit was dismissed for want 

of evidence on 25.01.2010. A Regular First Appeal No.134 of 2010 was filed by the 

plaintiff-appellant, which was allowed by this Court vide judgment dated 05.04.2010 and 

the case was remanded to the learned trial court with a direction to record evidence and 

decide the suit on merits. After remand the evidence was recorded. An amount of 

Rs.1,12,50,000/- (one cror twelve lacs and fifty thousand) was deposited with the learned 

trial court, as per the order dated 08.03.2010 passed in C.M.No.2-C of 2010 moved in 

R.F.A.No.134 of 2010. The said amount was invested by the learned trial court vide 

order dated 15.06.2010 in the profit bearing scheme under the orders of this Court. After 

recording the evidence of the parties learned trial court was again pleased to dismiss the 

suit vide judgment and decree dated 03.06.2014. The plaintiff/appellant preferred first 

appeal before the learned appellate court, which was also dismissed by the learned 

Additional District Judge, Lahore vide judgment and decree dated 04.05.2017. Hence, 

this second appeal. 

3. Learned counsel for the appellant argues that learned both the courts below ignored 

the principle of interpretation of contract while dismissing the suit as well as the first 

appeal. Learned first appellate court has wrongly referred the oral as well as 

documentary evidence and even the number of P.Ws have wrongly been mentioned, 

which shows that learned appellate court has not even bothered to go through the 

evidence, rather the findings of learned trial court have been affirmed. Further argues 

that both the courts below seem to be influenced by the judgment of august Supreme 

Court of Pakistan reported as "Mst. GULSHAN HAMID v. Kh. ABDUL REHMAN and 

others" (2010 SCMR 334). States that the law declared through the said judgment is no 

more in the field in the light of judgment of Hon'ble apex Court reported as 

"MUHAMMAD SATTAR and others v. TARIQ JAVAID and others" (2017 SCMR 98). 

Argues that the agreement Ex.P-1 is though noted as token receipt but it is a complete 

contract. States that if anything extra is written in the contract over and above the terms 

of the contract which is not the condition of the contract, it is an expression of desire that 

how the party will proceed further and the document is to be read as a whole and not 

bifurcating the same. Further argues that a party cannot take the benefit of its own wrong 

and further that it is a principle of interpretation that a document is to be saved and not 

destroyed. Learned counsel argues that the defense taken in the written statement as well 

as the statement made before the court when one of the defendants appeared as D.W-1 

clearly proves the case pleaded by the plaintiff/appellant. 

Learned counsel for the appellant has produced the Interpretation of Contracts By Sir 

Kim Lewison, the Law of Contract By G.H.Treitel, Contract Cases and Materials By H. 

G. Beale, W. D. Bishop, M. P. Furmston and the Construction of Contracts (an analysis 

of Objectivity and Subjectivity within Contractual transactions By Joseph Dance). 

Learned counsel has also relied upon "MUHAMMAD SATTAR and others v. TARIQ 

JAVAID and others" (2017 SCMR 98), "MUHAMMAD MATOOB and 10 others v. 

JAMSHED K. MARKER and 2 others" (PLD 2006 Karachi 523), "Mrs. SHABEENA 

FARHAT v. HIGHWAY HOUSING PROJECT and 2 others" (2006 CLC 430), "Messrs 

PAKISTAN STATE OIL CO. LTD. v. MUHAMMAD TAHIR KHAN and others" (PLD 

2001 Supreme Court 980), "SAUDI-PAK INDUSTRIAL AND ARGICULTURAL 

INVESTMENT COMPANY (PVT.) LTD., ISLAMABAD v. Messrs ALLIED BANK 

OF PAKISTAN and another" (2003 CLD 596), "HOUSE BUILDING FINANCE 
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CORPORATION v. SHAHINSHAH HUMAYUN COOPERATIVE HOUSE BUILDING 

SOCIETY and others" (1992 SCMR 19), "UNIPRIX INC. v. GESTION GOSSELIN ET 

BERUBE INC. and another" (2017 SCMR 1734), "Messrs POWER CONSTRUCTION 

CORPORATION OF CHINA LIMITED through Authorized Representative v. 

PAKISTAN WATER AND POWER DEVELOPMENT AUTHORITY through 

Chairman and 2 others" (PLD 2016 Lahore 637), "UNION INSURANCE COMPANY 

OF PAKISTAN LTD. v. HAFIZ MUHAMMAD SIDDIQUE" (PLD 1978 Supreme 

Court 279), "AKHTAR IQBAL v. THE STATE" (2015 SCMR 291), "LIAQAT 

HUSSAIN ZIA v. MUHAMMAD DIN and others" (PLD 2013 Lahore 277), "MUNIR 

AHMAD KAHLOON v. RANA MUHAMMAD YOUSAF" (PLD 2003 Lahore 173), 

"MASOOD PERVEZ SAJID v. MST. NAWASH FATIMA and 2 others" (2005 MLD 

579), "MST. SAFIA v. MST. BIBI and 14 others" (2005 MLD 646) and "Mst. 

ZAITOON BEGUM v. NAZAR HUSSAIN and another" (2014 SCMR 1469), "ALOKA 

BOSE v. PARMATMA DEVI and others" (AIR 2009 SUPREME COURT 1527), 

"ELAHI BAKHSH through Legal Heirs and others v. MUHAMMAD IQBAL and 

another" (2014 SCMR 1217), "Messrs JAMAL JUTE BALING & CO., DACCA v. 

Messrs M. SARKIES & SONS, DACCA" (PLD 1971 Supreme Court 784), 

"MUHAMMAD AYUB v. Miss AMBREEN NAZ" (2016 YLR 100), "Haji ADAM ALI 

AGARIA v. ASIF HUSSAIN and 2 others" (1996 MLD 322), "FATEH MUHAMMAD 

through L.Rs and others v. FIDA HUSSAIN SHAH through L.Rs" (2007 CLC 1885), 

"MST. BASWAR SULTAN v. MST. ADEEBA ALVI" (2002 SCMR 326), "KARACHI 

GAS CO. LTD. v. DAWOOD COTTON MILLS LTD." (PLD 1975 Supreme Court 193), 

"STATE OF HARYANA and others v. MESSRS MALIK TRADERS" (2012 SCMR 

1222), "THE TRUSTEES OF THE PORT OF KARACHI v. MESSRS MUHAMMAD 

BAKHSH AND SONS" (PLD 1959 (W.P.) Karachi 658), "MESSRS M. A. KHAN AND 

CO. through Sole Proprietor Muhammad Ali Khan v. MESSRS PAKISTAN RAILWAY 

EMPLOYEES' COOPERATIVE HOUSING SOCIETY LTD. through Principal 

Officer/Secretary, Karachi" (2006 SCMR 721), "MESSRS ASHIQ HUSSAIN AND 

SONS v. CANTONMENT BOARD, SARGODHA and others" (2002 MLD 1063) and 

"SUBHANALLAH and 2 others v. MST. MARYAM and another" (1988 CLC 890). 

Prays for acceptance of the instant second appeal, setting aside the impugned judgments 

and decrees passed by both the learned courts below and decree of the suit. 

4. On the other hand, learned counsel for the respondents argues that there is no valid 

contract for sale of impugned property between the parties, plaintiff has not paid the 

amount of Rs.3.5 Million on 26.04.2004 as agreed through Ex.P-1 the receipt of token 

money. Further that third party has deposited part of the remaining consideration amount 

and not by the plaintiff-appellant under the orders passed by this Court in R.F.A.No.134 

of 2010. Further that the witness of the plaintiff i.e. P.W-2 Muhammad Ashraf has 

admitted that now the value of the property is Rs.40 Million and further that there are 

concurrent findings of fact recorded by two courts below. Relies upon "HAMOOD 

MEHMOOD v. Mst. SHABANA ISHAQUE and others" (2017 SCMR 2022), "KHUDA 

BAKHSH ANWAR and another v. Mst. SHARIF BIBI and 2 others" (2012 YLR 291), 

"BASHIR and 6 others v. LAL ARNOLD and 11 others" (2003 MLD 310), "IMTIAZ 

HUSSAIN v. MUHAMMAD ANWAR KHETANI" (2009 MLD 785), "NASEER 

AHMED SIDDIQUE through Legal Heirs v. AFTAB ALAM and another" (PLD 2011 

Supreme Court 323), "STATE LIFE INSURANCE CORPORATION OF PAKISTAN 
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and another v. JAVAID IQBAL" (2011 SCMR 1013), "MUHAMMAD SHARIF and 

others v. NABI BAKHSH and others" (2012 SCMR 900), "MATLOOB HUSSAIN and 

others v. ALAMGIR and others" (2016 MLD 1372) and "MUHAMMAD RASHID and 

others v. SHAHID AZIZ and others" (2003 SCMR 789). Therefore, prays for dismissal 

of the appeal. 

5. I have heard the learned counsel for the parties at full length and also gone through 

the record minutely as well as the findings recorded by both the learned courts below 

and the interpretation of statute and the case law referred to by the learned counsel for 

the parties. 

6. Though there are concurrent findings of fact recorded by two courts below but the 

question is whether the same are in accordance with law and true interpretation of 

evidence available on the file. I am conscious of the fact that this Court while dealing 

with the matter under section 100 of the C.P.C. is to scrutinize the matter in the light of 

grounds mentioned under section 100 of the C.P.C. Both the courts below have non-

suited the plaintiff/appellant on the grounds that:-- 

(i) Ex.P.1 token receipt is not an agreement to sell between the parties. 

(ii) Ex.P.1 is not signed by the plaintiff, therefore suit is not competent in the light of 

judgment of august Supreme Court of Pakistan reported as "Mst. GULSHAN 

HAMID v. Kh. ABDUL REHMAN and others" (2010 SCMR 334). 

The third point which is very pivotal and important in this case is recorded as below:- 

(iii) Who is at fault in performance of terms of Ex.P.1. 

7. I take up the first point noted supra for determination. The token receipt Ex.P-1 is 

an admitted document by the parties. The caption of this document is token receipt. 

Needless to observe here that it is the body of the document and not the caption, which is 

considered for intention of the parties. I think it necessary to note that the court has to 

judge the document keeping in view the whole facts, the pleadings, the evidence 

produced by the parties and evaluate the matter in the light of the codified law as well as 

the principles of interpretation of statute and the law declared by this Court and the 

august Supreme Court of Pakistan. 

8. The case pleaded by the plaintiff is that the defendants agreed to sell the suit 

property in his favour through Ex.P.1 the receipt of token money. The term mentioned 

therein ( ) was for writing of the same terms on the requisite stamp paper only. Against 

the version of the plaintiff there is defence that they did not agree to sell the property in 

favour of the plaintiff and agreement was yet to be written. The matter requires scrutiny 

of both the claims that who is with dishonest assertion or defence. It is settled principle 

that the documentary evidence cannot be negated through oral evidence. The document 

Ex.P-1 clearly shows that both the ladies entered into an agreement of sale of suit 

property with the plaintiff, Saleem Shahadat through a token receipt getting token money 

of Rs.500,000/- but in the written statement the agreement was not clearly admitted by 

the defendants nor clearly denied but it was pleaded that there is no agreement with the 

plaintiff, Saleem Shahadat. Hence, it will be beneficial if preliminary objection No.6 is 

reproduced, which is as under:- 

"That in the alternative, if the token receipt is considered as an enforceable contract, it 

has already been frustrated as the payment of Rs.3.5 Million as mentioned in the 

token receipt has not been made by 26/04/2004. Even if the plea of the Plaintiff 

regarding the payment to be made on 26/04/2004 is accepted, the contract stands 
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frustrated as the term of payment of Rs.3.5 Million has not been made by the 

Plaintiff nor is it alleged that the Plaintiff or anyone on his behalf visited the 

defendants to make such payment." 

It was stated that with one Muhammad Ashraf they intended to agree, when one of the 

defendants appeared as D.W-1, who admitted that she signed the token receipt Ex.P-1 

after reading the said document and her sister also signed the same in her presence. She 

identified her signatures and the signatures of her sister. A question for cross-

examination put to P.W-3 is the most important, which is reproduced as under:- 

   

This very important fact, when the counsel for the defendants put this question, indicates 

that Saleem Shahadat was available on that date at the time of writing of the token 

receipt Ex.P-1, which is termed as agreement. The statement of defendant No.2 who 

appeared in the witness box as D.W-1, she stated that she is unmarried and subsequently 

in the cross-examination admitted that she is divorcee, shows the truthfulness of the 

defendants. Defendant No.1 neither appeared nor she appointed her sister as her attorney 

in the suit to make statement on her behalf. The written statement does not clearly deny 

the agreement as I have quoted supra the preliminary objection No.6 of the written 

statement, which is very important. Though as per the pleadings both the defendants are 

house hold ladies but scrutiny of statement of defendant No.2 who appeared as D.W-1, 

the only evidence produced by the defendants, clearly shows that she is not a simpliciter 

household lady. She is very sharp and experienced ( ) lady when she has refused to 

answer some questions put to her during the cross-examination. 

9. Now I come to the point of interpretation of the contract. The bare perusal of the 

document Ex.P-1 shows that it is an agreement and its plain language shows that it is a 

contract when offer, acceptance, the detail of property, the full consideration amount, the 

mode of payment, the period of payment, amount of earnest money and the receipt 

thereof is admitted fact. The sentence mentioned that: 

  

Though grammatically the aforesaid sentence is meaningless but as per the learned 

counsel for the appellant it shows that on the stamp paper the agreement will be written. 

This interpretation seems to be reasonable. Even in the pleadings as well as in the oral 

evidence or through any other document no case has even been introduced by the 

defendants that there were any other terms of the agreement except mentioned in the 

token receipt. The struggle and preparation by the learned counsel for the appellant for 

interpretation of the Contract, if not referred herein, will be to ignore the efforts of 

learned counsel for the appellant. The reference of interpretation of Contract argued 

before the Court, is as follows:- 

(1) The Interpretation of Contracts by Sir Kim Lewison, A Lord Justice of Appeal, 5th 

Edition: 

WHAT IS INTENTION? 

2.05 For the purpose of the interpretation of contracts, the intention of the parties is the 

meaning of the contract. There is no intention independent of that meaning. 

CONSTRUING THE DOCUMENT AS A WHOLE 

7.02 In order to arrive at the true interpretation of a document, a clause must not be 

considered in isolation, but must be considered in the context of the whole of the 

document. 
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In Chamber Colliery Ltd v Twyerould, Lord Watson said: 

"I find nothing in this case to oust the application of the well-known rule that a deed 

ought to be read as a whole, in order to ascertain the true meaning of its several 

clauses; and that the words of each clause should be so interpreted as to bring them 

into harmony with the other provisions of the deed, if that interpretation does no 

violence to the meaning of which they are naturally susceptible." 

PARTY NOT TO TAKE ADVANTAGE OF OWN WRONG 

7.10 A contract will be construed so far as possible in such a manner as not to permit one 

party to it to take advantage of his own wrong. 

This principle has a long history, and can be traced back to Lord Coke's day. 

In Rede v Farr a tenant who had failed to pay his rent asserted that by reason of a proviso 

for re-entry which said that the lease would be void in the event of breach of 

obligation his lease was at an end. Lord Ellenborough said: 

"In this case, as to this proviso, it would be contrary to an universal principle of law, that 

a party shall never take advantage of his own wrong, if we were to hold that a lease, 

which in terms is a lease for twelve years, should be a lease determinable at the will 

and pleasure of the lessee; and that a lessee by not paying his rent should be at 

liberty to say that the lease is void." 

This formulation suggests that it is a rule of law. However, the decision could be 

justified on the basis that the court was construing the word "void" in the proviso for 

re-entry as meaning "voidable". In New Zealand Shipping Co v Societe des Ateliers 

et Chantiers de France, Lord Atkinson seems to have treated it as a matter of 

construction. He said: 

"It is undoubtedly competent for the two parties to a contract to stipulate by a clause that 

the contract shall be void upon the happening of an event over which neither of the 

parties shall have any control, cannot bring about, prevent or retard . But if the 

stipulation be that the contract shall be void on the happening of an event which one 

or other of them can by his own act or omission bring about, then the party, who by 

his act or omission brings that event about, cannot be permitted either to insist upon 

the stipulation himself or to compel the other party, who is blameless, to insist upon 

it, because to permit the blameable party to do either would be to permit him to take 

advantage of his own wrong, in the one case directly, and in the other case in a 

roundabout way, but in either way putting an end to the contract." 

In Decoma UK Ltd v Haden Drysys International Ltd the Court of Appeal held that the 

words of a "crystal clear" clause in a contract could not be overridden by the 

principle. In Petroplus Marketting AG v Shell Trading International Ltd Andrew 

Smith J. said: 

"It is a general principle of construction that prima facie it will be presumed that the 

parties intended that neither should be entitled to rely on his own breach of duty to 

obtain a benefit under a contract, at least where the breach of duty is a breach of an 

obligation under that contract: see Chitty on Contracts, Vol 1 at para 12-082. This is 

sometimes presented not as a matter of contractual construction but an implied 

contractual term that a right or benefit conferred upon a party shall not be available 

to him if he relies upon his own breach of the contract to establish his claim: Chitty 

on Contracts Vol 1 at para 13-012. However analysed, the principle is not inflexible 

or absolute: it may be displaced by express contractual provision or by the parties' 
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intention to be understood from the express terms: Richco International Ltd. v 

Alfred C. Toepfer International GMBH." 

SAVING THE DOCUMENT 

7.16 Where two constructions of an instrument are equally plausible, upon one of which 

the instrument is valid, and upon the other of which it is invalid, the court should 

lean towards that construction which validates the instrument. 

This principle is based on the proposition that "the parties are unlikely to have intended 

to agree to something legally ineffective." It is expressed in the Latin maxim verba 

ita sunt intelligenda ut res magis valeat quam pereat. One suggested translation is 

"validate if possible". In Langston v Langston Lord Brougham L.C. said: 

"If there are two modes of reading an instrument, and one destroys the instrument and 

the other preserves it, it is the rule of law and of equity following the law in this 

respect that you should lean towards that construction which preserves, rather than 

towards that which destroys. Ut res magis valeat quam pereat is a rule of common 

law and common sense, and much the same principle ought surely to be adopted 

where the question is, not between two rival constructions of the same words 

appearing in the same instrument, but where the question is on so ready an 

instrument as that you may either take it verbally and literally, as it is, or with a 

somewhat larger and more liberal construction, and by so supplying words as to read 

it in a way in which you have every reason to believe that the maker of it intended it 

should stand. Thus, again, according to the rule ut res magis valeat quam pereat, to 

supply, if you can safely and easily do it, that which he per incuriam omitted, that 

which instead of destroying preserves the instrument, and, instead of putting an end 

to the instrument and defeating the intention of the maker of it, tends rather to keep 

alive and continue and give effect to that intention." 

In more modern times, the principle was described by Lord Wright in Hillas (W.N.) & 

Co v Arcos as follows: 

"Business men often record the most important agreements in crude and summary 

fashion; modes of expression sufficient and clear to them in the course of their 

business may appear to those unfamiliar with the business far from complete or 

precise. It is accordingly the duty of the court to construe such documents fairly and 

broadly, without being too astute or subtle in finding defects; but, on the contrary, 

the court should seek to apply the old maxim of English law, verba ita sunt 

intelligentda ut res magis valeat quam pereat. That maxim, however, does not mean 

that the court is to make a contract for the parties, or go outside the words they have 

used, except in so far as there are appropriate implications of law." 

In the same case Lord Tomlin said: 

"The problem for a court of construction must always be so to balance matters, that, 

without the violation of essential principle, the dealings of men may as far as 

possible be treated as effective, and that the law may not incur the reproach of being 

the destroyer of bargains." 

INTERNAL INCONSISTENCY 

9.08 If a clause in a contract is followed by a later clause which destroys the effect of the 

first clause, the later clause is to be rejected as repugnant and the earlier clause 

prevails. If, however, the later clause can be read as qualifying rather than 
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destroying the effect of the earlier clause, then the two are to be read together, and 

effect given to both. 

INCONSISTENCY WITH MAIN OBJECT 

9.09 Words and even whole clauses may be rejected if they are inconsistent with the 

main object of the contract, as ascertained from a reading of it as a whole. 

(2) THE LAW OF CONTRACT by SIR GUENTER TREITEL, Q.C., D.C.L., F.B.A. 

Honorary Bencher of Gray's Inn Formerly Vinerian Professor of English Law. 

11th Edition 

(3) Contract Cases and Materials 

H G Beale, W D Bishop and M P Furmston 

(4) Construction of Contracts: 

An Analysis of Objectivity and Subjectivity within Contractual Transactions 

Joseph Dance 

10. In the light of above, Ex.P-1 is an agreement to sell, the sentence ( ) indicates the 

intention of parties that same will be written on the stamp paper. The case pleaded by the 

defendants that agreement Ex.P-1 was between Muhammad Ashraf and defendants is 

against the document Ex.P-1. Furthermore said Muhammad Ashraf appeared in the 

witness box as P.W-2 and stated that he is a property dealer and through Ex.P-1 the 

parties to the suit entered into agreement of sale of suit property through his professional 

assistance. Needless to note here that written terms of an agreement cannot be denied 

through oral assertions. Even defendant No. 2 as D.W-1 admitted that in Ex.P-1 name of 

plaintiff is written. 

The resume of above discussion is that Ex.P-1 is an agreement to sell enforceable 

under the law and if it does not contain the signatures of plaintiff in the light of 

"MUHAMMAD SATTAR and others v. TARIQ JAVAID and others" (2017 SCMR 98), 

even then the absence of formal signatures did not affect the validity or enforceability of 

the contract. 

11. It is on the record that the defendants moved an application under Order XI read 

with Order XIII and section 151 of the C.P.C. on 14.06.2004 for production of original 

documents. The original documents i.e. Token Receipt and Pay Order for Rs.4.0 Million 

dated 24.04.2004 were brought before the court on 07.07.2004 under the orders of the 

court and the same were examined by the learned counsel for the defendants as noted in 

the interim order of the said date. Further when at the time of evidence the original 

document Ex.P-1 was lost and permission was sought from the court for the production 

of secondary evidence, which was granted vide order dated 12.05.2011 and the same was 

produced under the orders of the court, therefore, the finding of the learned courts that 

Photostat copy of the receipt has been placed is also a fact when the courts below fell in 

error by ignoring the legal position and evidentiary value of the document. Even 

otherwise it is a complete contract containing the offer, acceptance, specification of the 

suit property and the terms of payment. In these circumstances, the findings of learned 

trial court that neither it is an agreement nor the contract are against the law. The finding 

of both the courts that Ex.P-1 is neither an agreement nor a contract is absolutely against 

the legal position discussed supra. 

12. Now I take up the third point noted supra, the suit was filed on 25.05.2004. In 

accordance with the token receipt (agreement) which is dated 23.04.2004 next payment 

of Rs.35,00,000/- was to be made on 26.04.2004, whereas the original pay order of Rs.4 
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Million in the name of defendants was got prepared by the plaintiff on 24.04.2004 and 

the original of receipt Ex.P-1 were shown to the learned counsel for the defendants in the 

court on 07.07.2004 as noted in the interim order. The Photostat copy of the pay order is 

available on the file, which is dated 24.04.2004 as the original record is available before 

the court. A notice can be taken of the fact that it was not denied that pay order was got 

prepared in the name of defendants by the plaintiff/appellant on 24.04.2004 when on 

26.04.2004 further amount of Rs.35,00,000/- was to be paid to the defendants. The story 

narrated by the plaintiff that the defendants were demanding more amount for writing of 

the agreement on the stamp paper seems to be correct. In these circumstances, pay order 

for Rs.40,00,000/- was got prepared in the name of the defendants on 24.04.2004 but 

same was not received by the defendants. This bundle of facts leads to the conclusion 

that there were the defendants who violated the terms of the agreement for sale of the 

property. 

13. The language of token receipt has been admitted by D.W-1 and it is also admitted 

fact that she signed the document after perusal of the same, which clearly shows that a 

certain amount was agreed as full consideration amount and further receipt of earnest 

money and admission thereof clearly shows the acceptance on the part of the defendants. 

The only question remains for determination of the court that who is at fault. If an 

agreement was to be written on a stamp paper and if that has not been written and the 

plaintiff has come to the court for specific performance, in this eventuality, the court was 

to determine that who is at fault in performance of further terms of the said contract. If 

the plaintiff is at the fault, certainly he will not be entitled for specific performance and 

if the defendants are at fault, then the plaintiff was having no other remedy with him 

except to file a suit for specific performance. 

14. Now comes the question that whether the plaintiff has come to the court 

dishonestly or it is the defendants who are dishonest in their defence. Ex.P-1 is an 

admitted document. The plaintiff terms it an agreement, whereas the defendants term it 

as token receipt merely an intention/indication on the part of parties that they are 

interested in dealing with the property but pleaded that Muhammad Ashraf was the party 

and not the plaintiff whereas in the Ex.P-1 it is clearly mentioned that the defendants 

agreed to sell the suit property in favour of Saleem Shahadat plaintiff. Here some 

original texts from the statement of D.W-1 are necessary, which are as follows:- 

  

  

  

  

  

  

  

  

Against a document the oral evidence has no value. At the time of execution of Ex.P-1 

on 23.04.2004 an amount of Rs.500,000/- was paid and on 26.04.2004 thirty five lacs 

were to be received by the defendants and from receiving one crore ninety lacs rupees, 

an amount of twenty five lacs rupees was to be received within six weeks and final 

remaining amount of one crore sixty five lacs within thirteen weeks from the date of this 

document was to be received. A pay order of Rs.4 Million was got prepared by the 
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plaintiff on 24.04.2004 in the name of defendants but as per the plaintiff, the defendants 

refused to receive the same dishonestly on the ground that some third party offered more 

amount than the plaintiff to the defendants of the suit property. The plaintiff filed the 

suit on 25.05.2004 i.e. before the target date of third amount and defendants filed written 

statement on 14.06.2004 and denied the performance and contested the suit. The above 

discussion clearly leads to the conclusion that the defence taken by the defendants was 

dishonest and they were at fault. The plaintiff himself appeared as P.W-1 and marginal 

witnesses of Ex.P-1 were produced as P.W-2 and P.W-3, who are consistent with the 

plaintiff and Ex.P-1 and against this evidence the sole statement of D.W-1 defendant 

No.2 is available, that too against the written document Ex.P-1, therefore, the defendants 

miserably failed to rebut the evidence of plaintiff. The statement made by one of the 

defendants as D.W-1 against the admitted document Ex.P-1, in these circumstances, I 

have no hesitation to hold that D.W-1 told a lie in her statement when she stated that 

agreement was not with the plaintiff. 

15. I have further noticed that the case pleaded by the plaintiff that after agreement 

with the plaintiff the defendants were having offers more than the agreed amount by 

some other parties, therefore, they refused to perform their part of the contract in 

accordance with the token receipt, which is visible from the trend of cross-examination 

upon the witness P.W-2 when his statement was recorded on 02.12.2011, the question in 

cross-examination was put by the learned counsel for the defendants that the value of the 

property will be of 3.5/4 crore rupees at this time. Learned counsel for the 

defendants/respondents during the arguments stated that the value of the suit property is 

at least fifteen crore rupees now a days. The scrutiny of evidence of one of the 

defendants when appeared as D.W-1 indicates that the defendants opted that one of them 

should appear in defence and no documentary evidence be produced. When a specific 

question was put to one of the defendants as D.W-1 that if the amount of 

Rs.2,30,00,000/- is paid by Saleem Shahadat to them, they are ready to transfer the 

property in his name. The witness stated that no answer is to be given to this question. 

There are many more questions noted by the learned trial court, the answers whereof 

were refused by D.W-1. The scrutiny of statement of D.W-1 shows that she is not a 

simpliciter household lady. 

16. The point discussed by the learned first appellate court that the amount was not 

deposited by the appellant/plaintiff himself under the orders of this Court passed in 

R.F.A. No.134 of 2010. As it was mentioned and observed in the order dated 08.03.2010 

that the plaintiff/appellant has offered deposit of amount through surety. Therefore, it 

makes no difference when the amount was deposited by the appellant/plaintiff himself or 

by some surety. The order of the court was complied with and as such no adverse effect 

can be given to this fact against the rights of the appellant/plaintiff. There is no cavil to 

the case law produced by the learned counsel for the parties but the law is applied on 

bundle of facts in issue in a lis. 

17. It is pertinent to mention here that the plaintiff is to step into the shoes of the 

vendors and the decree in a suit for specific performance is a declaration of maturity of 

the contract which is enforced through its execution. 

18. When it is held that it was the defendants who came in the court with dishonest 

defence refusing the agreement with the plaintiff against the written document Ex.P-1 

and further the plaintiff/appellant even came to the court within four weeks from the day 
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of writing of Ex.P-1, whereas the final payment was to be made within thirteen weeks of 

the document Ex.P-1. One of the defendants when appeared in the court as D.W-1 being 

sole witness and against the oral as well as documentary evidence of the 

plaintiff/appellant no evidence was produced by the defendants except the statement of 

D.W-1 telling a lie and it was the defendants who caused the delay of performance, 

therefore, the defendants to suffer in this eventuality. 

19. In this view of the matter, the judgments and decrees dated 04.05.2017 and 

03.06.2014 passed by the learned first appellate court and trial court respectively, being 

contrary to the law, whereby the suit was dismissed and the appeal there against was also 

dismissed, are not sustainable under the law, same are set-aside. The second appeal is 

allowed on the basis of discussion supra and the suit for specific performance with 

regard to the suit property filed by the plaintiff/appellant is decreed in his favour for the 

consideration amount of Rs.2,30,00,000/- (two crore and thirty lacs rupees). The earnest 

money of Rs.5,00,000/- was paid at the time of writing of the document on 23.04.2004, 

whereas an amount of Rs.1,12,50,000/- was deposited with the trial court on 20.03.2010. 

The remaining amount i.e. Rs.1,12,50,000/- (one crore twelve lacs and fifty thousand 

rupees) be deposited within one month with the learned trial court. The 

defendants/respondents are entitled to withdraw the whole amount along with its profit. 

However, it is made clear that if the remaining amount of Rs.1,12,50,000/- is not 

deposited by the appellant/plaintiff with the trial court within the stipulated period, then 

this appeal will be deemed to have been dismissed and the dismissal decree of the suit 

will hold the field. Furthermore, in case the remaining amount is not deposited by the 

appellant, surety will be entitled to withdraw the earlier amount of Rs.1,12,50,000/- 

along with the profit keeping in view the order dated 08.03.2010 passed by this Court in 

R.F.A.No.134 of 2010. The appellant/plaintiff to further deposit the stamp paper of 

Rs.1100/- for payment of duty upon Ex.P-1 along with ten times penalty for process of 

impounding of document in the trial court, the learned trial court should complete the 

process. 

20. Before parting with this judgment I would like to appreciate the valuable 

arguments advanced by both the learned counsel for the parties in a professional way. I 

extremely appreciate one of the learned counsel for the appellant namely Mr. Khalid 

Ishaq Advocate, whose preparation of the case as well as the assistance to the Court 

professionally was visible from the way of his arguments, submitting the case law and 

interpretation of statute. 

MWA/S-25/L        Appeal allowed. 

  



 

 

(1182) 

 

2019 Y L R 123 

[Lahore] 

Before Amin-ud-Din Khan, J 

MAQBOOL HUSSAIN AWAN---Petitioner 

Versus 

ZAIN MALIK---Respondent 
 

Civil Revision No.238288 of 2018, decided on 28th September, 2018. 

Civil Procedure Code (V of 1908)--- 
----S. 115---Second revision petition---Maintainability---Petitioner filed revision under 

S.115, C.P.C. against the acceptance of application under O. IX, R. 13, C.P.C. by the 

Trial Court---Petitioner, along with revision petition, filed an application for stay of 

proceedings of Trial Court as well as grant of injunction against the alienation of suit 

property and injunction with regard to interference in possession of petitioner, which 

was declined---Validity---Second revision petition under S.115, C.P.C. was not 

competent---Order passed under S.115, C.P.C. by the revisional court was not further 

challengeable through a revision petition before High Court. 

Anjum Chemical Storage (Pvt.) Ltd. v. Messrs Chenab Limited Nishatabad and others 

2016 SCMR 177 distinguished. 

Ch. Abdul Majeed-III for Petitioner. 

 

ORDER 
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioner has challenged 

the order dated 22.09.2018 passed by the learned revisional Court i.e. Additional District 

Judge, Faisalabad, whereby at the time of entertaining the revision petition filed by the 

petitioner request for stay of proceedings before the learned trial Court was turned down. 

2. Learned counsel argues that prayer was that injunctive order be granted with regard 

to further alienation of suit property and interference into the possession of petitioner as 

well as stay of proceedings before the learned trial court. 

3. On query of the Court qua maintainability of second revision against the order 

passed by the learned revisional Court learned counsel relies upon "Anjum Chemical 

Storage (Pvt.) Ltd. v. Messrs Chenab Limited Nishatabad and others" (2016 SCMR 177). 

4. I have gone through the case law referred to by the learned counsel for the 

petitioner. 

5. Through the judgment referred supra the Apex Court has held that along with the 

appeal an application under Order XLI, Rule 5 of the C.P.C. was filed before the learned 

appellate court, which was refused, therefore, it is a "case decided" and revision there 

against under section 115 of the C.P.C. was competent. This judgment is absolutely not 

applicable to the facts of instant case, as the question involved in this petition is not of a 

"case decided", rather the question is maintainability of second revision after the order 

passed by the learned revisional Court. The petitioner filed a revision petition before the 

learned revisional Court under section 115 of the C.P.C. against the acceptance of an 

application under Order IX, Rule 13 of the C.P.C. moved by the respondents-defendants 

and along with revision petition an application for stay of proceedings of learned trial 

court as well as grant of injunction against the alienation of suit property by the 

respondents and injunction with regard to interference into the possession of petitioner 
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was moved, which was declined, hence, this revision petition under section 115 of the 

C.P.C. I am clear in my mind that second revision petition is not competent. An order 

passed under section 115 of the C.P.C. by the revisional Court is not further 

challengeable through a revision petition filed under section 115, C.P.C. before this 

Court. In these circumstances, the instant civil revision being not competent stands 

dismissed in limine. 

SA/M-141/L         Revision dismissed. 

 

2019 Y L R 388 

[Lahore] 

Before Amin-ud-Din Khan, J 

MUHAMMAD RASHEED (DECEASED) through L.Rs. and others---Petitioners 

Versus 

MUHAMMAD BASHIR and others---Respondents 
 

C.R. No.1060-D of 2009, heard on 12th November, 2018. 

Specific Relief Act (I of 1877)--- 
----S.42---Civil Procedure Code (V of 1908), O.I., R.3---Suit for declaration for pre-

existing right---Necessary parties, impleading of---Scope---Trial Court decreed the suit 

and Appellate Court allowed the appeal against the decree---Validity---Plaintiffs could 

not prove that the suit property was owned by their predecessor---Land had been allotted 

being evacuee property to plaintiff's predecessor and his brothers---Plaintiff's 

predecessor had sold out all of his property through registered sale deed in the year 1966 

and became landless and the present suit was filed by his legal heirs in the year 2000---

Suit for declaration for pre-existing rights but did not create new right---Connivance 

with the officials of Provincial Government had been pleaded in the suit---Neither the 

Province nor the officials had been impleaded as defendants in the suit---Non-

impleading of Revenue Officials as defendants in the suit was a fatal defect---Revision 

petition was dismissed, in circumstances. 

Ch. Muhammad Saeed for Petitioners. 

Agha Intizar Ali Imran and Ali Hassan for Respondents. 

Date of hearing: 12th November, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioners have challenged 

the judgment and decree dated 14.04.2009 passed by the learned Additional District 

Judge, Samundri District Faisalabad whereby the appeal filed by the 

respondents/defendants was accepted through which the judgment and decree dated 

24.06.2008 passed by the learned Civil Judge 1st Class, Samundri District Faisalabad 

decreeing the suit of the petitioners/plaintiffs were set aside. 

2. I have heard the learned counsel for the parties at full length and also gone through 

the record minutely with their able assistance. 

3. The case pleaded by the petitioners was that Hakim Ali was having three sons 

namely Fateh Muhammad, Sher Muhammad and Atta Muhammad. Fateh Muhammad is 

predecessor of petitioners and on the death of Dulla issueless brother of Hakim Ali the 

property was devolved upon Fateh Muhammad, Sher Muhammad and Atta Muhammad 
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in equal shares, therefore, learned counsel for the petitioners states that three sons of 

Hakim Ali were also entitled to inherit Hakim Ali in equal shares. I have gone through 

the evidence as well as the findings recorded by two courts below. The stance taken by 

the petitioners is misconceived. No doubt, on the death of Dulla who was issueless the 

property devolved upon Fateh Muhammad, Sher Muhammad and Atta Muhammad in 

equal shares being brother's son of the propositus but petitioners could not prove that the 

property they are claiming through the suit was owned by Hakim Ali. It is on the record 

that after partition of subcontinent the, land was allotted to Fateh Muhammad, Sher 

Muhammad and Atta Muhammad. After the scrutiny of record learned first appellate 

court reached to a conclusion that Hakim Ali passed away before the partition of 

subcontinent and inheritance was devolved upon his three sons in India and after 

migration each son of Hakim Ali was given property in lieu of the property he left in 

India and as per the record Sher Muhammad and Atta Muhammad were having more 

property which was mortgaged, therefore, they were given subject property which is 

admittedly more than the property given to Fateh Muhammad. I have further noticed that 

Fateh Muhammad sold out all of his property through registered sale deed dated 

10.10.1966 and he became landless and the suit in hand for declaration was filed by his 

legal heirs on 14.09.2000. Needless to observe that a suit for declaration declares pre-

existing rights but no new right can be created. Further when connivance has been 

pleaded by the private respondents with the officials of provincial government, neither 

the province of Punjab nor the Officials have been impleaded as defendants in the suit. 

Non impleading the revenue officials as defendants in the suit is a fatal defect. In this 

view of the matter, I have no reason to disagree with the findings recorded by the learned 

first appellate court, which are based upon true scrutiny of oral as well as documentary 

evidence. Consequently, this civil revision having no substance stands dismissed. 

SA/M-180/L         Revision dismissed. 

 

2019 Y L R 401 

[Lahore] 

Before Amin-ud-Din Khan, J 

AZAM ALI (Late) through Legal Heirs and others---Petitioners 

Versus 

ALAM SHER and others---Respondents 
 

Civil Revision No.151 of 2013, heard on 13th September, 2018. 

(a) Specific Relief Act (I of 1877)--- 
---S. 42---Limitation Act (IX of 1908), Art. 120---Suit for declaration---Limitation---

Mutation, attestation of---Scope---Declaratory decree---Scope---Contention of plaintiff 

was that impugned mutation was result of collusion of defendants---Suit was dismissed 

by the Trial Court but Appellate Court decreed the same---Validity---Neither original 

mutation had been challenged nor transferees of the land had been impleaded as 

defendants in the present suit---Suit had been filed with a delay of more than twenty 

years which was barred by time---Limitation for filing a suit for declaration was six 

years from the date when right to sue accrued---Declaratory decree could declare pre-

existing rights but could not the new one---Present suit was not competent---Trial Court 

had rightly dismissed the same---Impugned judgment and decree passed by the Appellate 



 

 

(1185) 

 

Court were set aside and those of Trial Court were restored---Suit was dismissed with 

costs throughout---Revision was allowed in circumstances. 

National Bank of Pakistan v. Emirates Bank International Ltd. and others 2004 CLD 

1490; Messrs Chanar Sugar Mills Ltd. and others v. Collector (Sales Tax) and others 

2006 SCMR 901 and Saddar Hussain through L.Rs. and others v. Dost Muhammad 2007 

CLC 1349 distinguished. 

(b) Specific Relief Act (I of 1877)--- 
----S. 42---Suit for declaration---Declaratory decree could declare pre-existing rights but 

could not create a new right. 

(c) Specific Relief Act (I of 1877)-- 
----S. 42---Limitation Act (IX of 1908), Art. 120---Suit for declaration---Limitation---

Limitation for filing a suit for declaration was six years from the date when right to sue 

accrued. 

Mian Shah Abbas Iqbal and Mian Wasim Shahabi for Petitioners. 

Tahir Mahmood Khokhar for Respondent No.1. 

Date of hearing: 13th September, 2018. 

 

JUDGMENT 
AMIN-UD-DIN KHAN, J.---Through this civil revision, the petitioners, who are 

defendants Nos.3 to 6 in a suit for declaration filed by the plaintiff / respondent No.1, 

have challenged the judgment and decree dated 22.11.2012, passed by the learned first 

appellate court/Additional District Judge, Mankera, whereby the appeal filed by 

respondent No.1/plaintiff was accepted and the judgment and decree dated 30.09.2011, 

passed by the learned Civil Judge Ist Class, Mankera, dismissing the suit of the 

plaintiff/respondent No.1, was set aside. 

2. I have heard the learned counsel for the parties at length and gone through the 

available record appended with this revision petition as well as the case law cited by the 

learned counsel for respondent No.1. 

3. Respondent No.1/plaintiff, on 21.12.2008, filed a suit for declaration alleging that 

mutation No.975 in favour of defendants Nos.3 to 5 to the extent of land measuring 200 

kanals and mutation No.977 in favour of defendant No.6 to the extent of land measuring 

100 kanals, are incorrect to the extent of land measuring 50 kanals and 4 marlas, as a 

result of collusion of defendants Nos.1 and 2 with them, therefore, the same are liable to 

be cancelled. 

Separate written statements were filed by defendant No.1, defendants Nos.3 to 5 and 

defendant No.6. The suit was contested. Issues were framed. The parties were directed to 

produce their evidence. Both the parties produced their respective evidence. The learned 

trial court/Civil Judge Ist Class, Mankera, dismissed the suit vide judgment and decree 

dated 30.09.2011, whereagainst an appeal was preferred by the plaintiff/ respondent 

No.1, which was accepted by the learned first appellate court/Additional District Judge, 

Mankera, vide judgment and decree dated 22.11.2012. Hence, this civil revision. 

4. I have gone through the plaint. The case pleaded by the plaintiff/ respondent No.1 

is that one Chiragh son of Shah Muhammad was owner of land in question along with 

other land bearing Khata No.998, measuring 699 kanals and 12 marlas, situated in 

Mouza Karlu Wala, Tehsil Mankera, who sold the total land measuring 350 kanals 

through a consent decree dated 03.03.1982, i.e. land measuring 300 kanals, in favour of 
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the plaintiff and land measuring 50 kanals in favour of defendant No.2, however, the 

remaining land measuring 249 kanals and 12 was with Charigh but defendant No.2 with 

the connivance of defendant No.1 got transferred the remaining land of Chiragh Shah in 

his favour and defendant No.2 subsequently transferred land measuring 100 kanals 

through mutation No.811, attested on 06.07.1987, in favour of Zafar etc., and also 

transferred land measuring 200 kanals through mutation No.975 in favour of defendants 

Nos.3 to 5 as well as through mutation No.977, land measuring 100 kanals in favour of 

defendant No.6. It is further pleaded by the plaintiff that the revenue officials with the 

connivance of defendant No.2 transferred 299 kanals 12 marlas land through mutation 

No.752 in favour of the plaintiff and defendant No.2 instead of 350 kanals and the 

reason was that the full sold land measuring 350 kanals cannot be transferred, which will 

break subsisting holding of the vendor from subsisting holding. The case of the plaintiff 

is that now it is a subsisting holding and the superior Courts have declared keeping the 

subsisting holding intact against the injunctions of Islam. Hence, the suit. 

5. At the very outset, the learned counsel for respondent No.1/plaintiff was confronted 

that how he can defend the judgment and decree, passed by the learned first appellate 

court, when neither mutation No.752, attested on 29.01.1986 nor mutation No.881, 

attested on 06.07.1987 have been challenged nor the transferee of the said mutations, 

namely, Zafar etc. have been impleaded as defendants in the suit and further filing of the 

suit with a delay of more than 20 years, he explained while relying upon the cases of 

National Bank of Pakistan v. Emirates Bank International Ltd. and others (2004 CLD 

1490), Messrs Chanar Sugar Mills Ltd. and others v. Collector (Sales Tax) and others 

(2006 SCMR 901) and Saddar Hussain through L.Rs. and others v. Dost Muhammad 

(2007 CLC 1349 [Lahore]). 

6. It is not a case of the purchaser, prior and subsequent, when the alleged decree on 

the basis of which the plaintiff/respondent No.1 lodged his claim was implemented in the 

presence of the petitioners through mutation 752, dated 29.01.1986 and the 

plaintiff/respondent No.1 admitted his rights in accordance with the said mutation as it 

was attested on the basis of the applicable law at that time. Filing of a suit even without 

challenging the mutations in the suit after more than twenty(20) years is barred by time 

and no question remained and prior purchase is involved in this lis, therefore, the case 

law referred by the learned counsel for respondent No.1 is not applicable and helpful for 

him. When a suit was filed after more than 20 years of the attestation of mutation and 

that too even without challenging the said mutations, the suit was not competent. The 

maximum limitation provided for filing a suit for declaration under Article 120 of the 

Limitation Act is six years from the date when the right to sue accrues. 

7. Needless to observe that a declaratory decree can declare pre-existing rights but 

cannot create a new right. The plaintiff/respondent in order to prove the pre-existing 

rights, when he has not challenged the original mutations allegedly injuring the rights of 

the plaintiff/respondent No.1 i.e. mutation No.752 and neither he has impleaded Chiragh 

son of Shah Muhammad as defendant in the suit nor challenged mutation No.881 

whereby defendant No.2 further alienated 100 kanals out of the suit property in favour of 

Zafar etc. and even Zafar etc. have also not been impleaded as defendants. 

8. There is other defect that the transaction through which Chiragh has sold remaining 

property in favour of Lal-defendant No.2 has also not been challenged through the suit, 

therefore, the suit was not competent and the learned trial court has rightly dismissed the 



 

 

(1187) 

 

same. The findings recorded by the learned first appellate court are not only against the 

evidence available on the record as discussed supra but the same are against the principle 

of law settled by the superior Courts. 

9. In this view of the matter, this civil revision is allowed, the impugned judgment 

and decree dated 22.11.2012, passed by the learned first appellate court/Additional 

District Judge, Mankera is set aside and the judgment and decree dated 30.09.2011, 

passed by the learned trial Court/ Civil Judge Ist Class, Mankera, is upheld and the suit 

stands dismissed with costs throughout. 

ZC/A-68/L         Revision allowed. 

 

2019 Y L R 870 

[Lahore] 

Before Amin-ud-Din Khan, J 

Mst. SHAMIM AKHTAR through Special Attorney---Petitioner 

Versus 

PROVINCE OF PUNJAB through Collector/DOR and 3 others-- Respondents 
  

Civil Revision No.485 of 2017, heard on 16th November, 2018. 

 Specific Relief Act (I of 1877) --- 
 ----S. 42--- Suit for declaration---Limitation--- Mutation--- Fraud--- Proof of--- 

Requirements--- Contention of plaintiff was that impugned mutation was based on fraud---

Suit was dismissed by the Trial Court but same was decreed by the Appellate Court---

Validity---Plaintiff was bound to plead and prove the fraud on the basis of standard set out 

through the law---When third party had challenged the validity of a mutation then standard 

for proving its contention was different from the case where a party had challenged the 

alleged transfer deed or oral mutation in favour of defendant---Principle of "shifting of 

onus" was applicable and only a statement on oath before the Court by the plaintiff was 

sufficient---When third party had challenged the validity of mutation between two other 

parties then third party was required to plead and prove the fraud with full details---Nothing 

was available with regard to details of fraud in the present case---Only plea that husband of 

defendant was a retired Patwari was not sufficient to hold the transaction as invalid---

Impugned mutation was attested on 28.09.1995 and suit was filed on 14.10.2004 which 

was barred by time---Impugned judgment passed by the Appellate Court was not 

sustainable under the law---Findings recorded by the Trial Court were well reasoned and 

in accordance with law---Findings recorded by the Appellate Court were declared nullity in 

the eye of law---Impugned judgment and decree passed by the Appellate Court were set 

aside and those of Trial Court were restored---Revision was allowed, in circumstances. 

 Muhammad Islam v. Inspector General of Police, Islamabad and others 2011 SCMR 8; 

Farman Ali v. Muhammad Ishaq and others (PLD 2013 SC 392; Mst. Grana through Legal 

Heirs and others v. Sahib Kamala Bibi and others PLD 2014 SC 167; Agha Syed Mushtaque 

Ali Shah v. Mst. Bibi Gul Jan and others 2016 SCMR 910; Noor Din and another v. 

Additional District Judge, Lahore and others 2014 SCMR 513; Commissioner of Income 

Tax, Companies Zone-IV, Karachi v. Hakim Ali Zardari 2006 SCMR 170; Atta Muhammad 

v. Maula Bakhsh and others 2007 SCMR 1446; Hakim Muhammad Buta and another v. 

Habib Ahmad and others PLD 1985 SC 153; Mst. Sahib Noor v. Haji Ahmad 1988 SCMR 
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1703; Muhammad Younas v. Waris Baig and 2 others 2012 CLC 1846 and Rasheeda Begum 

v. Ghulam Ahmed and another 2007 CLC 172 rel. 

 Ch. Sajjad Tabassom for Petitioner.  

Umer Farooq Khawaja, A.A.G. for Respondent No.1.  

Mahmood Ahmad Bhatti for Respondent No.3.  

Date of hearing: 16th November, 2018. 

  

JUDGMENT 
 AMIN-UD-DIN KHAN, J.---Through this civil revision the petitioner has challenged the 

judgment and decree dated 04.11.2016 passed by the learned Additional District Judge, 

Sialkot whereby the appeal filed by the plaintiff/ respondent No.3 was accepted and the 

judgment and decree dated 29.11.2012 passed by the learned Civil Judge 1st Class, Sialkot 

dismissing the suit, were reversed. 

 2. The brief facts are that the plaintiff/respondent No.3 filed a suit for declaration on 

14.10.2004 to challenge mutation No.2314 by Muhammad Akhtar in favour of his mother 

Mst. Resham Bibi attested on 28.09.1995 and mutation No.2315 by Mst. Resham Bibi in 

favour of her daughter Mst. Shamim Akhtar attested on 28.09.1995. The written statement 

was filed and the suit was contested. Learned trial court framed the issues and invited the 

parties to produce their respective evidence. Both the parties produced oral as well as 

documentary evidence in support of their versions. After the completion of trial suit was 

dismissed by the learned trial court vide judgment and decree dated 29.11.2012. An appeal 

against the judgment and decree was preferred before the learned first appellate court, which 

was accepted vide judgment and decree dated 04.11.2016. Hence, this civil revision by the 

petitioner/donee-defendant No.2. 

 3. I have heard the learned counsel for the parties at full length and also gone through the 

record minutely with their able assistance. 

 4. The facts as narrated by the learned counsel for the parties are that originally Feroz Din 

was the owner of 85-marlas of land, at the time of death his widow Mst. Resham Bibi, one 

son Muhammad Akhtar and three daughters Mst. Shamim Akhtar, Mumtaz Begum and 

Asmat Parveen inherited him. Mst. Resham Bibi was given 10-marlas, Muhammad Akhtar 

30-marlas and each daughter 15-marlas of land. The case of petitioner/donee is that 

Muhammad Akhtar transferred 30-marlas land owned by him to his mother Resham Bibi 

through oral gift mutation No.2314 attested on 28.09.1995. Through mutation No.2315 

Mst.Resham Bibi gifted 2-kanals land in favour of Mst. Shamim Akhtar, the land which she 

received from her son Muhammad Akhtar through mutation No.2314 measuring 30-marlas 

and her inherited property 10-marlas. It is pleaded that Muhammad Akhtar died issueless in 

the year 1998 and Mst. Resham Bibi died in the year 1997. The suit was filed on 

14.10.2004. 

 5. Learned counsel for the petitioner/defendant argues that the appeal before the learned 

first appellate court was barred by 47 days. 

When confronted with the learned counsel for the petitioner that whether he can substantiate 

his contention that the appeal was barred by time, from the record which he appended with 

this civil revision; prays for requisition of the record of learned appellate court. 

By perusal of the record appended with this civil revision the contention that the appeal was 

filed before the learned first appellate court with a delay of 47 days is not borne out. Since 

the arguments have been heard, therefore, the court does not think it proper to requisition the 
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record of learned appellate court. This assertion of learned counsel for the petitioner is 

repelled due to the fact that no substance is available on the file. 

 6. Learned counsel for respondent No.3 has argued the point that he produced a copy of 

application as Exh.P-7 filed before the Tehsildar for issuance of copy of Roznamcha 

Waqiati, on the basis of which the mutation was entered. The copy of said application has 

not been appended with this civil revision, therefore, the civil revision is defective one. I 

have noticed that Liaquat Ali was produced by the plaintiff herself as PW-1, who stated that 

record of Roznamcha Waqiati from 19.07.1995 to 30.08.1995 is missing. In this view of the 

matter, non-appending the copy of application moved before the Tehsildar taken in evidence 

as Exh.P-7 is not fatal one to dismiss the revision on this score only. 

 7. The contention of learned counsel for respondent No.3 that in matter of inheritance there 

is no limitation. I do not agree with this argument advanced by the learned counsel for 

respondent No.3. First, it is not a case of inheritance and secondly, even in matters of 

inheritance the contention that limitation is to be ignored is not a valid contention in the light 

of law laid down by the august Supreme Court of Pakistan reported as "Muhammad Islam v. 

Inspector General of Police, Islamabad and others" (2011 SCMR 8), "Farman Ali v. 

Muhammad Ishaq and others" (PLD 2013 Supreme Court 392), "Mst. Grana through Legal 

Heirs and others v. Sahib Kamala Bibi and others" (PLD 2014 Supreme Court 167), "Agha 

Syed Mushtaque Ali Shah v. Mst. Bibi Gul Jan and others" (2016 SCMR 910), "Noor Din 

and another v. Additional District Judge, Lahore and others" (2014 SCMR 513), 

"Commissioner of Income Tax, Companies Zone-IV, Karachi v. Hakim Ali Zardari" (2006 

SCMR 170), "Atta Muhammad v. Maula Bakhsh and others" (2007 SCMR 1446) and 

"Hakim Muhammad Buta and another v. Habib Ahmad and others" (PLD 1985 Supreme 

Court 153). Further the plaintiff opted not to appear in person in the witness box, rather she 

appointed one attorney for filing of suit and at the time of making the statement before the 

court another attorney was appointed, who appeared in the witness box as attorney of 

plaintiff. She is the permanent resident of U.S.A. which shows the gravity of interest of the 

plaintiff in litigation. 

 8. It is a case where third party has challenged two mutations, one mutation by Muhammad 

Akhtar issueless son in favour of his mother Mst. Resham Bibi and second mutation by the 

mother who transferred the whole of her property in favour of her one daughter. Admittedly 

there were two other daughters, one of whom is the plaintiff, who is permanent resident of 

United States of America. The fraud was alleged in the plaint on the ground that husband of 

the petitioner/ defendant was a retired Patwari. Needless to observe that for pleading and 

proving fraud it was the responsibility of the plaintiff/respondent No.3 to plead and prove 

fraud on the basis of standard set out through the law declared by the august Supreme Court 

of Pakistan as well as this Court reported as "Mst. Sahib Noor v. Haji Ahmad" (1988 SCMR 

1703), "Muhammad Younas v. Waris Baig and 2 others" (2012 CLC 1846) and "Rasheeda 

Begum v. Ghulam Ahmed and another" (2007 CLC 172). 

 9. I am of the considered view that when third party challenges the validity of a mutation, 

the standard for proving its contention is different from the case where a party challenges the 

alleged transfer deed or oral mutation by that party in favour of the defendant. In that 

eventuality, the principle of shifting of onus is applicable and only a statement on oath 

before the court by the plaintiff is sufficient, whereas when third party challenges the 

validity of mutation between two other parties, third party is required to plead and prove the 

fraud with full details. Nothing of this sort is available in the instant case. Only pleading that 
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husband of the donee/ petitioner was a retired Patwari is not sufficient to hold the 

transactions as invalid. When the donors remained alive two and three years after the 

impugned mutations and when attorney of the plaintiff Munawar Hussain appeared as PW-2 

and stated in his examination in chief, which was recorded on 30.06.2011 that:- 

  This admission of the attorney of plaintiff clearly makes the plaint barred by time, which 

was filed on 14.10.2004 to challenge the gift mutations attested on 28.09.1995. 

 10. In this view of the matter, the judgment passed by the learned first appellate court while 

recording the findings on issues Nos.2, 3 and 4 by ignoring the legal position (supra) is not 

sustainable under the law. The findings of learned trial court are well reasoned and are in 

accordance with law. Therefore, the findings of learned first appellate court are declared to 

be nullity in the eye of law and as such not sustainable. Resultantly, this civil revision is 

allowed and the impugned judgment and decree dated 04.11.2016 passed by the learned first 

appellate court are set-aside, whereas the judgment and decree dated 29.11.2012 passed by 

the learned trial court dismissing the suit filed by the plaintiff/respondent No.3 shall remain 

in the field. 

  

ZC/S-4/L         Revision allowed. 

  

PLJ 2019 Lahore 202 

Present: AMIN-UD-DIN KHAN, J. 

MUHAMMAD SARWAR--Petitioner 

versus 

ZILE HUMA and another--Respondents 

 

C.R. No. 3644 of 2011, heard on 12.9.2018. 

 

Civil Procedure Code, 1908 (V of 1908)-- 
----S. 12(2) & O. I R. 10--Agreement to cell--Suit was decreed on basis of compromise--

Filling of execution petition--Accepted--Appeal--Dismissed--Jurisdiction of Rent 

Controller--Concurrent findings--Determination of objections--Validity--Rent Controller 

has limited jurisdiction with regard to determine matter relating to rented premises in 

accordance with law applicable, asking him to determine all questions involved and 

objections raised with regard to execution of order as a full fledge civil Court will be 

against mandate of law--Determination of objections by executing Court and dismissal 

whereof is in accordance with law--No case for interference by this Court while 

exercising jurisdiction u/s 115 of, CPC is made out--Therefore, I have no reason to 

disagree with concurrent findings of two Courts below and as such instant civil revision 

having no substance stands dismissed with costs throughout--Civil Revision was 

dismissed.                                             [P. 206] A & B 

 

PLD 1978 Lah. 1078, PLD 1970 SC 158 & PLD 1970 SC 173, ref. 

M/s. Khawaja Muhammad Ashraf Jan and Khawaja Ahsan Ashraf, Advocates for 

Petitioner. 

M/s. Syed Muhammad Shah and Qamar Abbas Haideri, Advocates for Respondents. 

Dates of hearing: 6, 10 and 12.9.2018. 
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JUDGMENT 
Through this civil revision the petitioner has challenged the judgment & decree dated 

14.09.2011 passed by the learned Additional District Judge, Gujranwala whereby the appeal 

filed by the petitioner was dismissed and the judgment/order dated 05.03.2011 passed by the 

learned Civil Judge/Executing Court, Gujranwala whereby the objections filed by the 

petitioner were dismissed. 

2.  I have heard the learned counsel for the parties at full length consisting upon three 

dates of hearing but the matter in issue as well as facts for determination of point in issue is 

not very lengthy. Admittedly an execution petition, subject matter of instant revision petition 

wherein objections were filed and concurrently dismissed by two Courts below, is a decree 

passed by the learned Rent Controller in an ejectment matter. 

3.  First of all, I would like to take legal point so that the whole factual position could 

be discussed in the light of law applicable. I take light from the judgment of august Supreme 

Court of Pakistan reported as “Muhammad Yasin versus Sheikh Ghulam Murtaza and 

another” (PLD 1988 Supreme Court 163). I quote a paragraph from the said judgment, 

which is as follows: 

―A Controller has no power or control over a decree of a Civil Court except for this deeming 

provision. Where a power to execute an order in the manner of a decree of a Civil Court is 

conferred then on the ordinary rule of interpretation all the powers necessary or enjoyed by 

the executing authority for effectively and completely executing a decree of a Civil Court 

shall be available to the Controller. The deeming cannot stop short or boggle. To hold that 

the Controller will have the power to execute the order as a decree of the Civil Court but 

will have no power to decide objections to the order, and to its executability, will amount to 

in fact denying the Controller the very power to execute the decree itself. Such cannot be the 

result or the effect of the deeming clause. It has to be given full effect and the logical 

consequence of the empowering provision must follow.‖ 

Similarly light can also be taken from the other judgment of august Supreme Court of 

Pakistan reported as “Muhammad Tariq Khan versus Khawaja Muhammad Jawad Asami 

and others” (2007 SCMR 818). The relevant paragraph is as under: 

―It is a settled law that decree is executable in the light of the terms and conditions 

mentioned in the decree and the executing Court has to confine its deliberations within the 

purview of the decree and not beyond that. It is the duty and obligation of the executing 

Court to dispose of the objections filed by the objectors in the light of terms and conditions 

of a decree and the learned Rent Controller has no authority to deviate from a real 

controversy between the parties keeping in view the decree secured by the petitioner in the 

case in hand. The learned Rent Controller has only authority to determine the questions 

relating to execution, discharge and satisfaction of the decree under Section 17 of the Punjab 

Urban Rent Restriction Ordinance, 1959. See S. Anwar Ali Shah’s case PLD 1978 Lah. 

1078. It is also settled law that executing Court cannot go behind the decree. See Mst. Nasim 

Akhtar’s case 1994 SCMR 22. It is also a settled law that preamble is key to understand the 

statute. See Syed Ikhlaq Hussain’s case PLD 1969 Lah. 563. It is pertinent to mention here 

that Rent Restriction Ordinance is enacted by the Legislature in its wisdom to regulate the 

relationship of landlord and tenant to provide them remedy for resolution of any dispute 

arising between them to approach the Rent Controller who is also bound to pass orders 

within the four-corners of the provisions of the said Ordinance. We have examined all the 

provisions of Rent Restriction Ordinance with the assistance of the learned counsel for the 
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parties. We do not find any provision on the basis of which the Rent Controller has 

possessed any power to award damages to the objectors. It is also a settled law that 

executing Court has to decide the objections keeping in view the pleading of the parties in 

the rent matter and the decree passed by the Rent Controller. It is no doubt that the Rent 

Controller has power to restore the possession to the respondents which was taken from 

them under the orders of the Rent Controller but the Rent Controller has no power, as 

mentioned above, to grant damages to the respondents. It is a settled law that our 

Constitution is based on trichotomy and Court has only power to interpret the law as law 

laid down by this Court in various pronouncements. See Zia-ur-Rehman Khan’s case PLD 

1973 SC 49. The learned Rent Controller has exceeded its jurisdiction while restoring the 

possession to the respondents in its order, dated 30-10-1997 while awarding damages and 

this fact was overlooked by the learned High Court in the impugned judgment. It is a settled 

law that Presiding Officer has to decide the objection petition after judicial application of 

mind keeping in view the provisions of Rent Restriction Ordinance. The learned Rent 

Controller, as mentioned above, has decided the objection petition without judicial 

application of mind, therefore, his order is without lawful authority to the extent of granting 

damages to the objectors. See Gournga Mohan Sikdar’s case PLD 1970 SC 158 and Mollah 

Ejahar Ali’s case PLD 1970 SC 173. The Rent Controller being a persona designata has no 

lawful authority to decide the objection petition considering himself to be a Civil Court and 

was regulated by the provisions of C.P.C. The principles of C.P.C. are applicable, therefore, 

having a jurisdiction to decide the matter in question under a special law, therefore, Rent 

Controller is bound to decide the matter within the parameters prescribed by the Legislature 

in its wisdom keeping in view provisions of special law and not beyond that. The learned 

High Court has also overlooked this aspect of the case to the extent of grant of damages to 

the respondents by the Rent Controller. It is a settled law that when the basic order is 

without lawful authority then the superstructure shall have to fall on the ground 

automatically as law laid down by this Court in Yousaf Ali’s case PLD 1958 SC 104.‖ 

Further relevant judgment of this Court on the point is “Allah Ditta versus Muhammad 

Umar and others” (2009 YLR 1811). 

4.  The main weapon of attack of petitioner is that Mst. Nusrat Bibi filed a suit 

against the petitioner and others on 24.12.1996 on the basis of an agreement to sell dated 

08.11.1994 by their mother Mst. Sughran Bibi and the suit was decreed on the basis of a 

consent statement of counsel for the defendants whereby the petitioner was one of the 

defendants in the suit and ultimately suit was decreed vide judgment & decree dated 

08.01.1997 on the basis of compromise. Mst. Nusrat Bibi got the decree implemented in 

Register PT-I of the Excise and Taxation Department. On the basis of a power of attorney by 

Mst. Nusrat Bibi in favour of Syed Aftab Zaidi the property was sold through Hameeda Bibi 

and Zil-e-Huma the decree holder. Muhammad Ikram was a tenant on the property in 

dispute against whom Zil-e-Huma filed an application for eviction on 07.02.2007. 

Muhammad Sarwar the present petitioner/objector filed an application under Order I Rule 

10 of the, CPC, which was dismissed by the learned Rent Controller on 03.04.2008 and 

ejectment order was passed on 07.04.2008. Muhammad Sarwar opted to file an appeal 

before the learned first appellate Court, which was dismissed on 19.08.2008. He filed second 

appeal bearing SAO No. 102/2008, which too, was dismissed vide judgment passed by this 

Court on 14.10.2008. Muhammad Ikram also filed first appeal and after its dismissal filed 

second appeal bearing SAO No. 85/2008, which was accepted and case was remanded vide 
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judgment dated 20.11.2008. It is stated that after remand the execution petition was accepted 

on 18.05.2009. The appeal there against filed by Muhammad Ikram tenant was dismissed 

and in SAO four months‘ time was granted by this Court. On 18.05.2009 decree holder filed 

an execution petition. The objections were filed on 18.07.2009. The reply was filed. Learned 

executing Court dismissed the objection petition on 05.03.2011. Before that when no 

injunctive order could be procured by the petitioner, warrant of possession was executed on 

23.07.2009. The argument of learned counsel for the petitioner/objector that the Court while 

executing the decree in a rent  matter has also full powers as a civil Court, therefore, his 

objection that all the objections raised by the petitioner be decided after full fledge trial as a 

separate civil suit is barred, is not a legal and valid argument. I am clear in my mind that if 

this argument is accepted and learned Rent Controller is bound down to determine the 

objections after full trial as a civil Court, it will be against the mandate of law relating to the 

rented premises. When a Rent Controller has limited jurisdiction with regard to determine 

the matter relating to rented premises in accordance with law applicable, asking him to 

determine all the questions involved and objections raised with regard to execution of order 

as a full fledge civil Court will be against the mandate of law as well as the law declared by 

the august Supreme Court in Muhammad Tariq Khan’s case referred supra. 

5.  Even otherwise, the judgment on the basis of which the property through a 

registered sale deed was transferred in the name of petitioner of eviction petition was 

challenged through an application u/S. 12 (2) of the, CPC. Admittedly said application was 

withdrawn on 07.03.2006 and even petition under Order I Rule 10 of the, CPC was filed by 

the petitioner, which too, was dismissed and even he filed first appeal as well as second 

appeal also as narrated by the learned counsel for the petitioner himself. In these 

circumstances, determination of objections by the executing Court and dismissal whereof is 

in accordance with law. No case for interference by this Court while exercising jurisdiction 

u/S. 115 of the, CPC is made out. Therefore, I have no reason to disagree with the 

concurrent findings of two Courts below and as such the instant civil revision having no 

substance stands dismissed with costs throughout. 

(M.M.R.)                Civil revision dismissed 

 

PLJ 2019 Lahore 246 

Present: AMIN-UD-DIN KHAN, J. 

ABDUL KAREEM etc.--Petitioners 

versus 

MUHAMMAD SALEEM etc.--Respondents 

 

Writ Petition No. 7048 of 2017, heard on 5.9.2018. 

Specific Relief Act, 1877 (I of 1877)-- 
----S. 42--Civil Procedure Code, (V of 1908), S. 12(2) & O. I, R. 10--Constitution of 

Pakistan, 1973, Art. 199--Constitutional Petition--Suit for declaration--Decreed--Appeal 

Dismissed--Civil Revision--Allowed--Application to challenge/validity of decree--

Rejected Appeal--Dismissed--Revision petition--Withdrawn--Application for impleading 

as party--Accepted--Revision petition--Dismissed--Challenge to--During pendency of 

suit a purchaser has no right to move for impleadment--Order passed by learned trial 

Court allowing application under Order I Rule 10 of CPC moved by Respondents No. 1 

to 3 and impleading them as defendants in suit and order of learned revisional Court 
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dismissing revision petition are without jurisdiction and declared as such--Petition 

allowed.            [Pp. 248 & 249] A & B 

PLD 2011 SC 905 & 1980 SCMR 921, ref. 

M/s. Mohammad Shahzad Shaukat and Taha, Advocates for Petitioners. 

Nemo for Respondents. 

Date of hearing: 5.9.2018. 

 

JUDGMENT 
Through this writ petition the petitioners have challenged the order dated 17.01.2017 

passed by the learned trial Court whereby an application under Order I Rule 10 of the CPC 

moved by Respondents No. 1 to 3 for impleading them as defendants in the suit was 

accepted and the order/judgment dated 25.02.2017 passed by the learned Additional District 

Judge, Gujranwala whereby the revision petition filed by the petitioners was dismissed. 

2.  Respondents No. 1 to 3 are already proceeded against ex-parte vide order dated 

24.04.2017. Respondents No. 4 and 5 have been served, even P.C. was issued for today but 

no one is present on their behalf. Therefore, Respondents No. 4 and 5 are proceeded against 

ex-parte. Whereas Respondents No. 6 and 7 are formal. 

3.  I have heard the learned counsel for the petitioners at length and also gone 

through the record minutely. 

4.  A suit for declaration was filed by the petitioners/plaintiffs on 6.11.2000 in which 

the injunctive order was granted on 18.5.2001. The suit was ultimately decreed on 

8.12.2009. An appeal was preferred by Respondents No. 4 and 5, which was dismissed on 

22.01.2011. A Civil Revision No. 1188 of 2011 was filed, which was allowed by this Court 

and matter was remanded to the learned Senior Civil Judge. During this period the 

applicants/Respondents No. 1 to 3 moved an application under section 12 (2) of the CPC on 

08.01.2010. The reply was filed. They also prayed for grant of interim injunction during the 

pendency of application, which was refused on 8.04.2011. An appeal there against was also 

dismissed on 9.3.2012. They filed a revision petition before this Court against that order 

bearing No. 956 of 2012, which was withdrawn on 02.02.2016. They moved an application 

under Order I Rule 10 of the CPC in the suit in the post remand proceedings admittedly 

claiming purchase of suit property during ―ut lite pendente nihil innovetur‖. The reply was 

filed but the learned trial Court accepted the application vide order dated 17.01.2017. A 

revision there against was filed, which was dismissed by the learned revisional Court vide 

order dated 25.02.2017. Hence, this writ petition. 

5.  While referring the judgments reported as “Muhammad Ashraf Butt and others 

versus Muhammad Asif Bhatti and others” (PLD 2011 Supreme Court 905), “Farzand Ali 

and another versus Khuda Bakhsh and others” (PLD 2015 Supreme Court 187), “Aasia 

Jabeen and 3 others versus Liaqat Ali and others” (2016 SCMR 1773), ―Mst. Tabassum 

Shaheen versus Mst. Uzma Rahat and others” (2012 SCMR 983), “Dilnawaz Begum and 

others versus Muhammad Akbar Khan Afridi and others” (2017 CLC 1115) and “Province 

Of The Punjab through Collector, Sheikhupura and others versus Syed Ghazanfar Ali Shah 

and others” (2017 SCMR 172) learned counsel for the petitioners argues that the party 

purchasing the suit property during pendent lite has absolutely no right to move for 

impleadment and further while relying upon “Ghulam Rasool versus Settlement and 

Rehabilitation Commissioner and others” (1980 SCMR 921) states that the applicants 

cannot be joined in the post remand proceedings, therefore stated that application was 
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absolutely not maintainable and the learned trial Court was having no jurisdiction to allow 

the application and order of dismissal of revision passed by the learned revisional Court is 

also without jurisdiction. Therefore, prays for acceptance of instant writ petition. 

6.  I have gone through the case law cited by the learned counsel for the petitioners. 

During the pendency of suit a purchaser has no right to move for impleadment. Light can be 

taken from the judgment of august Supreme Court of Pakistan reported as “Muhammad 

Ashraf Butt and others versus Muhammad Asif Bhatti and others” (PLD 2011 Supreme 

Court 905). For ready reference the relevant paragraph is reproduced as under: 

―It has been held ―the doctrine of ―lis pendens‖ is that one who purchases from a party 

pending suit a part or the whole of the subject-matter involved in the litigation takes it 

subject to the final disposition of the cause and is bound by the decision that may be entered 

against the party from whom he derived title.‖ 

Further on the point that in post remand proceedings the applicants cannot be joined. Light 

can be taken from the judgment of august Supreme Court of Pakistan reported as “Ghulam 

Rasool versus Settlement and Rehabilitation Commissioner and others” (1980 SCMR 921). 

In this view of the matter, the order passed by the learned trial Court dated 17.01.2017 

allowing the application under Order I Rule 10 of the CPC moved by Respondents No. 1 to 

3 and impleading them as defendants in the suit and the order of petition are without 

jurisdiction and declared as such. This writ petition is allowed in the above terms. 

(Y.A.)            Petition allowed. 
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Present: AMIN-UD-DIN KHAN, J. 

UMAIR SALEEM--Appellant 

versus 

IMTIAZ ARSHAD—Respondent 

 

F.A.O. No. 210161 of 2018, heard on 8.4.2019. 

Civil Procedure Code, 1908 (V of 1908)-- 
----O. XLIII, R. 1 R/W S. 104--Fast Food Business--Agreement regarding use of franchise 

name Application for temporary injunction--Allowed--Appeal--Dismissed--Challenge to-

-Plaintiff-respondent is having registration of trade mark under Class 29 that too with 

disclaimer and with regard to registration of Class 43 applications of both parties are in 

process--Order dated 14.4.2018 passed by learned Presiding Officer, Intellectual Property 

Tribunal at Lahore is not sustainable under law--Appellant-defendant cannot be 

restrained from using mark ―Al-maida‖ for services for providing food and drinks--

Appeal was allowed.               [P. 342] A 

Pir Muhammad Masood Chishti, Advocate assisted by Mr. Barjees Bhatti, Advocate, 

Mr. Sheraz Khalid and Mr. Qamar Hayyat Bhutta, Advocate for Appellant. 

Mr. Zubda-tul-Hassan, Advocate assisted by Mr. Khalil Haider, Advocate for 

Respondent. 

Date of hearing: 8.4.2019 

 

JUDGMENT 
Through this First Appeal filed under Order XLIII Rule 1 of the CPC read with 

Section 104 of the CPC appellant has challenged the order dated 14.4.2018 passed by the 
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learned Presiding Officer, Intellectual Property Tribunal at Lahore whereby in a suit filed by 

the plaintiff-respondent while deciding application for grant of temporary injunction 

appellant was restrained from using the Mark ―Almaida‖. 

2.  Brief facts of the case are that plaintiff-respondent is running a business of 

providing/serving fast foods, burger, pizza under a trade mark/trade name ―Almaida‖ with 

unique logo and color scheme and to strengthen his right he has procured registration of this 

trade mark and copyright in respect of artistic work, get up, style, color scheme, associated 

with the trade mark, that he permitted defendant-appellant vide franchise agreement dated 

24.5.2006 to use this mark without any legal permission which amount to infringement of 

his trade mark and copyright. The suit as well as application for temporary injunction are 

being contested by the defendant-appellant. In the written statement the defendant-appellant 

denies the franchise agreement and claims that this mark was created and adopted by him in 

2006 and since then he has been doing business in bonafide and continuously without any 

interference and his business has earned reputation of its own due to high quality of his 

service. It is also denied that he is copying artistic work of plaintiff-respondent. He has also 

denied that plaintiff-respondent holds any valid registration trade mark in Class 43 which 

deal with provision of services and has requested for dismissal of the suit and rejection of 

application. 

3.  Learned counsel for the appellant has reiterated the grounds mentioned in the 

appeal and while relying upon case law reported as “Muhammad Ashraf alias Makkhan 

versus Muhammad Akram” (2016 MLD 389) prays for acceptance of this appeal. 

4.  On the other hand, learned counsel for the respondent While relying upon 

“Messrs Tabaq Restaurant versus Messrs Tabaq Restaurant” (1987 SCMR 1090), “Pioneer 

Cement Limited through Company Secretary versus Fecto Cement Limited through Chief 

Executive Officer and 3 others” (PLD 2013 Lahore 110), “Messrs Hilal Confectionary (Pvt) 

Ltd. Versus Messrs Naveed Enterprises and another” (2018 CLD 1) and “Ghulam Mujtaba 

Paracha versus Muhammad Saleem” (2010 CLD 311) prays for dismissal of the appeal. 

5.  I have heard learned counsel for the parties at length, gone through the record 

appended with this appeal as well as case law cited by learned counsel for the parties. 

6.  The upshot of the arguments is that plaintiff-respondent is having a registered 

trade mark under Class 29 with a disclaimer with the following words:-- 

―with disclaimer of letter ―AFC‖ AL-MAIDA and all other descriptive words and feature 

appearing as label.‖ 

Admittedly Class-29 is as follows:-- 

―Meat, fish, poultry and game; 

Meat extracts; 

Preserved, frozen, dried and cooked fruits and vegetables; 

Jellies, jams, compotes; 

Eggs, milk and milk products; 

Edible oils and fats.‖ 

Whereas for registration under Class 43 both the parties have moved their respective 

applications which are still pending. Learned counsel for the appellant has relied upon the 

judgment reported as “Muhammad Ashraf alias Makkhan versus Muhammad Akram” (2016 

MLD 389). The relevant paragraphs are Para No. 6 and Para No. 9 which are reproduced 

respectively:-- 



 

 

(1197) 

 

6.  Section 21 of the Trade Marks Ordinance, 2001 deals with the treatment of registrations 

which are subject to disclaimer. The said section for ease of reference is reproduced as 

hereunder:-- 

21.  Registration subject to disclaimer.--If a trade mark contains:-- 

(a)      any part not separately registered as a trade mark in the name of the proprietor; 

(b)      any part for the separate registration of which no application has been mark; or 

(c)      any matter common to the trade, or otherwise of a non-distinctive character, the 

Tribunal, in deciding whether the trade mark shall be entered or shall remain on the 

register, may require, as a condition of its being on the Register, that the proprietors 

shall either disclaim any right to the exclusive use of such part or of all or any portion 

of such matter, as the case may be, to the exclusive use of which the Tribunal holds 

him not to be entitled, or make such other disclaimer as the Tribunal may consider 

necessary for the purpose of defining the rights of the proprietor under the registration: 

 Provided that no disclaimer shall affect any rights of the proprietor of a trade mark 

except such as arise out of the registration of the trade mark in respect of which the 

disclaimer is made.‖ 

It is, therefore, quite apparent that a disclaimer would be imposed by the Registrar on any 

part of trademark, as a condition for allowing registration, where the Registrar finds that the 

said part is, inter alia, common to trade or otherwise of a non-distinctive character and the 

Tribunal (registrar) holds the appellant not to be entitled to the exclusive right to use thereof. 

A disclaimer, thus, limits the extent of the exclusive rights, which a registration may give to 

trademark owner. Therefore, in view of the disclaimer noted in para 5 supra, it is manifest 

that the appellant has himself disclaimed any exclusive right to the words ―MAKKHAN 

SWEET & BAKERS‖. As such, in the absence of having an exclusive right on the use of the 

word ―MAKKHAN‖, he cannot be held to be entitled to be considered to have made out a 

prima facie case on the basis of Registration No. 247678 in class 30. 

7. --------------- 

8. --------------- 

9.       The appellant has failed to show that he has a prima facie case and the balance of 

convenience is also in his favour and that he will suffer an irreparable loss by the 

continuation of business by the respondent by selling his goods under the word 

―MAKKHAN‖ considering what has been stated above. In view of the aforesaid 

findings, the order dated 09.02.2015, passed by the learned Additional District Judge, 

is within its legal boundary and this Court finds no occasion to interfere therein. 

Appeal is dismissed.‖ 

7.  In these circumstances, now the picture comes that plaintiff-respondent is having 

registration of trade mark under Class 29 that too with disclaimer and with regard to 

registration of Class 43 the applications of both the parties are in process. In these 

circumstances, the order dated 14.4.2018 passed by the learned Presiding Officer, 

Intellectual Property Tribunal at Lahore is not sustainable under the law. The appellant-

defendant cannot be restrained from using the mark ―Al-maida‖ for services for providing 

food and drinks. The case law cited by learned counsel for the respondent is distinguishable 

from the facts of this case, therefore, not beneficial for the respondent. Resultantly, instant 

appeal is allowed, the order dated 14.4.2018 impugned in the appeal is set aside and the 

application for grant of temporary injunction stands dismissed. 

(M.M.R.)                 Appeal allowed. 


