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PLJ 2010 Cr.C. (Lahore) 836 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan, J. 

HAJI MUHAMMAD--Petitioner 

versus 

STATE and another--Respondents 

Crl. Misc. No. 925-B of 2010, decided on 13.4.2010.  

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497--Pakistan Penal Code (XLV of 1860)--S. 5(i) 302(ii), 201(iii), 109(iv & 34--Post 

arrest bail, dismissal of--Delay of one day in lodging FIR--Accused was nominated with 

specific role--Recovery of sota--Absconded--Absconsion for about six months prima facie 

showed his involvement in the commission of offence--Case of two versions--No ground for 

release of the accused on bail was not a counter version of FIR--Bail was dismissed.  

[P. 837] A 

 

Abdul Aziz Khan Niazi, Advocate for Petitioner.  

Syed Charagh-ud-Din Shah Bukhari, Advocate for Complainant. 

Mr. Muhammad Suleman, learned D.D.P.P. for State. 

Date of hearing: 13.4.2010.  

Order 

Haji Muhammad, the petitioner seeks his post arrest bail in case FIR No. 250 of 2009 dated 

05.06.2009 for the offences under Sections 302, 201,109, 34 of PPC, registered at Police 

Station Kot Chutta, District Dera Ghazi Khan. 

2.  This case was registered on the basis of Report lodged by Kalsoom Mai, real mother of 

the deceased Muhammad Ibrahim aged about 12/13 years with the allegations that his son 

was living with his father Allah Devaya in his house whereas she was residing in the house 

of her parents. On 04.06.2009 at about 02.00 p.m. they heard hue and cry of her son 

Muhammad Ibrahim and saw that Allah Devaya, Sabir Hussain and Haji Muhammad 

(petitioner) armed with SOTA were beating his son Muhammad Ibrahim. Thereafter 

Muhammad Ibrahim was taken on a motorcycle by the aforementioned accused persons in 

an unconscious condition towards Kot Chutta City. Complainant and her brothers kept on 

inquiring regarding Muhammad Ibrahim from different hospitals but in vain. The accused 

persons thereafter brought the dead body of Muhammad Ibrahim and concealed it in Sugar 

Cain Crop. 

3.  Learned counsel for the petitioner submits that there is delay of one day in lodging of 

FIR; that regarding the same occurrence Mst. Jannat Mai, Grand Mother of the deceased 

Muhammad Ibrahim filed a private complaint under Sections 302, 148, 149 of PPC against 

Nazeer Ahmad, Ghulam Shabeer, son and brother of Kalsoom Mai and others for causing 

murder of Muhammad Ibrahim. In the said complaint learned Addl. Sessions Judge vide his 

order dated 03.03.2010 have summoned the accused persons to face the trial so this is a case 
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of two versions and on this ground the petitioner is entitled to the grant of bail. Reliance has 

been placed on "1996 SCMR 1845." 

4.  Learned DDPP assisted by learned counsel for the complainant vehemently opposed this 

petition on the ground that delay in lodging FIR has been fully explained; that the petitioner 

is specifically nominated in the FIR; that there is specific allegation against him that he 

while armed with SOTA inflicted injuries on the person of Muhammad Ibrahim deceased 

along with his co-accused; that during investigation SOTA was recovered from the 

possession of the petitioner; that after registration of the FIR the petitioner Haji Muhammad 

absconded himself and he was declared proclaimed offender and was arrested on 

30.11.2009. Learned counsel for the complainant further submits that the private complaint 

filed by Mst. Jannat Mai is on the basis of mala fides as she wants to save the skin of her son 

and other relatives who are accused in the instant case and he has requested that the 

petitioner be rejected. Reliance has been placed on "95 P.Cr.LJ. 1558 & 2008 M.L.D. 1358" 

5.  I have heard the arguments advanced by the learned counsel for the parties and gone 

through the record. 

6.  It has been noticed that delay of one day in lodging the FIR has been duly explained and 

the complainant as soon as came to know regarding the death of her son lodged the Report 

without delay. The petitioner is specifically nominated in the FIR with specific role that he 

caused injuries on the person of Muhammad Ibrahim deceased with SOTA  along   with   his  

co-accused  persons.  After  the  occurrence  the  petitioner absconded himself and his 

absconsion for about six months prima-facie shows his involvement in the commission of 

the offence. During investigation SOTA was recovered from him. So far as the contention of 

the learned counsel for the petitioner that this is a case two versions as Mst. Jannat Mai filed 

a private complaint against Ramzan and others PWs of this case and learned trial Court had 

summoned them as accused, is no ground for the release of the petitioner on bail as this is 

not a counter version of the instant FIR and case referred by the learned counsel for the 

petitioner do not apply to the facts and circumstances of this case. It has also been noticed 

that Mst. Jannat Mai got recorded her cross-version in this case which was investigated by 

Imran Haider SI and during investigation the version of Mst. Jannat Mai was found false and 

this opinion was also confirmed by the SHO and SDPO concerned. Thereafter Mst. Jannat 

Mai filed a private complaint on 20.01.2010 after the delay of about 6  months.  

For what has been discussed above, I find no force in this petition which is dismissed 

accordingly. 

(S.L.) Bail dismissed. 
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PLJ 2010 Cr.C. (Lahore) 865 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan, J. 

ANEES-UR-REHMAN--Petitioner 

versus 

STATE and another--Respondents 

Crl. Misc. No. 1197-B of 2010, decided on 20.4.2010. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 498--Pakistan Penal Code, (XLV of 1860), Ss. 337-A(ii) & 337-B--Bail before arrest, 

confirmed--No source of identification--Accused was not nominated in FIR--Admissibility 

of supplementary statements--Injury was declared as Shuja Madiha--Civil Litigation was 

pending--No specific injury was attributed--Validity--Injured did not appear before medical 

board for re-examination--Presumption regarding the genuineness of the medical certificate 

would go against the complainant--Accused had joined investigation and during 

investigation officer came to conclusion that the accused did not cause any injury with Butt 

of pistol--Occurrence was at the night time and no source of identification was furnished by 

the prosecution--Bail was confirmed.    [P. 867] A 

Mr. Faqeer Muhammad, Advocate for Petitioner. 

Ch. Shahzad Aslam, Advocate for Complainant. 

Mr. Muhammad Suleman, DDPP for State. 

Date of hearing: 20.4.2010. 

Order 

Anees-ur-Rehman, the petitioner seeks his pre-arrest bail in a case registered against him 

vide FIR No. 39 of 2010, dated 17.02.2010, for the offences under Section 337-A(ii)(i) & 

337-L(ii) of PPC, registered at Police Station Old Kotwali, Multan. 

2. The prosecution story as narrated in the FIR is that on 16.02.2010 at about 10.30 p.m., 

complainant along with his cousin Hamid Saeed was proceeding on a motorcycle and when 

they turned their motorcycle from Chongi No. 9 towards Kotla Toway Khan, four persons 

reached there in a Suzuki Car and stopped them. The accused Sultan and Abdul Hakeem s/o 

unknown reached there and started inflicting kicks and fist blows on the complainant. Abdul 

Hakeem inflicted Butt blow with his pistol, which landed on the head of the complainant. 

Accused Sultan inflicted Hockey blow on the back of chest of the complainant. The motive 

behind the occurrence as alleged in the FIR is that the sister of the complainant was married 

with brother of Sultan who expelled her from his house after giving her beating nine months 

back and civil litigation is pending between the parties in this regard. 

3. Learned counsel for the petitioner submits that the petitioner is not nominated in the FIR; 

that petitioner is not connected with motive part of the prosecution story; that when police 

wanted to arrest the petitioner in this case, the petitioner applied his bail before arrest before 

the learned Sessions Judge then the complainant made a supplementary statement before the 

police that the petitioner (Anees-ur-Rehman) is also known as Abdul Hakeem. Learned 
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counsel for the petitioner has produced National Identify Card of the petitioner wherein the 

name of the petitioner is written only Anees-ur-Rehman; that Abdul Hakeem is alleged to 

have caused a Butt blow on the head of the complainant which injury was declared as Shuja 

Madiha but the complainant party in collusion with the Doctor obtained a fabricated medico 

legal report so, a Medical Board was got constituted on the application of co-accused Sultan 

for re-examination of injured Muhammad Arif. The Medical Board summoned him on so 

many dates but the injured did not turn up before the said Medical Board hence, on 

31.03.2010 the Medical Board remained unable to re-examine the injured as the injured did 

not appear before the Board. Certificate in this regard issued by the Medical Board has been 

placed on the record; that investigation of this case was conducted by Khizar Hayat SI and 

according to his findings, Anees-ur-Rehman petitioner did not inflict any injury with the 

Butt of pistol on the head of the complainant and in this way he was declared innocent by 

the police. It has been lastly argued that as the petitioner is relative of Sultan co-accused and 

there is family dispute between the parties so the petitioner has been falsely involved in this 

case on the basis of mala fide. 

4. Learned DDPP assisted by learned counsel for the complainant has opposed the bail 

petition on the grounds that the petitioner is not named in the FIR but there after the 

complainant and witnesses made supplementary statement before the IO that nick name of 

the petitioner Anees-ur-Rehman is Abdul Hakeem; that the petitioner inflicted injury on the 

head of the complainant that falls under Section 337-A(ii)  of  PPC which is a non-bailable 

offence. Lastly, they have prayed for dismissal of pre-arrest bail petition of the petitioner on 

the ground that extra ordinary relief of pre-arrest bail cannot be extended to the petitioner 

inspite of the fact that he is not named in the FIR. 

5. I have heard the learned counsel for the parties perused and the record. 

6. Name of the petitioner is not mentioned in the FIR by the complainant and witnesses 

rather one Abdul Hakeem son of unknown is mentioned in the FIR. Perusal of the National 

Identity Card of Anees-ur-Rehman shows that there is no such nick name as Abdul Hakeem. 

In their supplementary statements the complainant and witnesses deposed that nick name of 

Anees-ur-Rehman is Abdul Hakeem. The admissibility of these supplementary statements 

would be seen during the trial. Injured did not appear before the Medical Board for his re-

examination so the presumption regarding the genuineness of the medical certificate would 

go against the prosecution. The petitioner has joined the investigation and during the 

investigation Khizar Hayat SI came to the conclusion that the petitioner did not cause any 

injury with Butt of pistol on the head of the complainant. It is a night occurrence and no 

source of identification has been furnished by the prosecution. 

7. For what has been discussed above, this petition for grant of pre-arrest bail to the 

petitioner is accepted. Ad interim pre-arrest bail already granted to the petitioner vide order 

dated 12.04.2010 is confirmed subject to his furnishing fresh bail bonds in the sum of 

Rs.50,000/- with one surety in the like amount to the satisfaction of the learned trial Court. 

 

 



 

(5) 

 

2011 M L D 473 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

HABIBULLAH KHAN---Petitioner 

Versus 

THE STATE and another---Respondents 
  

Criminal Miscellaneous Nos. 3690-B and 2350-B of 2010, decided on 30th November, 

2010. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S. 497(2)---Penal Code (XLV of 1860), Ss.302/34/404---Qatl-e-amd and dishonest 

misappropriation of property possessed by deceased at the time of his death---Bail, grant of-

--Further inquiry---Incident was an unseen occurrence and accused were not nominated in 

the F.I.R. and prosecution had produced two different sets of last seen evidence against 

accused persons---In view of last seen evidence it could not be ascertained with certainty 

that; if both the deceased were taken by accused persons---Veracity of supplementary 

statement of prosecution witness, would be adjudged at the time of trial---Police allegedly 

recovered 'pistol from the possession of accused, but the empty cartridges allegedly secured 

from the car, were not found fired from the pistol recovered from the possession of accused 

persons according to the report of Forensic Science Laboratory---Recovery of pistol, in 

circumstance, was not a corroborative piece of evidence against accused---Recovery of 

mobile phone from the possession of accused, prima facie seemed to be doubtful---Case of 

accused having come within the purview of further inquiry, accused were admitted to bail, 

in circumstances. 

  

Abdul Ghani v. The State 2009 YLR 795; Muhammad Shahid v. The State and others 2009 

YLR 2281; Maulana Abdul Aziz v. The State 2009 SCMR 1210; Sajid Khan v. The State 

2009 YLR 274; Muhammad Ilyas v. The State 2009 YLR 2311; Abdul Aziz and another v. 

The State and another 2010 PCr.LJ 1619; Rana Muhammad Asqhar Ali v. The State 2007 

YLR 204; Raja Fazal-ur-Rehman v. Muhammad Afzal and another 2010 SCMR 179 and 

Zafar Munir v. The State 2006 MLD 1905 ref. 

Sh. Muhammad Farooq and Sh. Muhammad Faheem for Petitioner (in Criminal 

Miscellaneous No. 3690-B of 2010). 

Kh. Qaisar Butt and Malik Shahnawaz Khokhar for Petitioner (in Criminal Miscellaneous 

No. 2350-B of 2010). 

Syed Badar Raza Gillani for the Complainant. 

Hassan Mehmood Khan Tareen, D.P.-G. along with Qayyum Akhtar, S.-I. with record. 

  

ORDER 
  

SARDAR MUHAMMAD SHAMIM, KHAN, J.---This order shall dispose of Criminal 

Miscellaneous No.3690-B/2010, filed by Habibullah, petitioner and Criminal Miscellaneous 

No.2350-B/2010, filed by Riaz Hussain, petitioner, as both the cases have arisen out of the 

same F.I.R. 
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2. Habibullah and Riaz Hussain, petitioners, seek their bail after arrest in case F.I.R. No.67 

dated 9-3-2010 for the offence under sections 302, 34 and 404 of P.P.C., registered at Police 

Station Old Kotwali, District Multari. 

  

3. According-to the F . I . R . ,  on 9-3-2010, Muhammad Jamil Khan, complainant was 

sleeping in his house when at about 7-00 a.m. door of his house was knocked when he came 

out, Nazar Hayat Khan, his paternal cousin told him that two dead bodies of young persons 

were lying in the street. Complainant along his brother Amjad Khan and Nazar Hayat Khan 

reached at the spot and saw the dead bodies of Muhammad Ashgar Khan son of the 

complainant and Waqas Khan, nephew of the complainant were lying there, so the 

complainant lodged the instant F.I.R. The complainant and other P.Ws. observed fire-arm 

injuries on the person of both the deceased. 

  

4. Learned counsel for the petitioners contend that it was an unseen occurrence and the 

petitioners were not nominated in the F.I.R.; that the petitioners have been falsely involved 

in this case on the basis of last seen evidence on the same day i.e. on 9-3-2010; that police 

recorded the statements of Tariq Aziz and Muhammad Yasir P.Ws. and according to their 

evidence on 8-3-2010, at about 11-00 p.m., Muhammad Asghar and Waqas Khan were 

taking cold drink at the shop of Muhammad Tariq Aziz when both the petitioners arrived 

there on a car and took both the deceased persons along with them in order to serve them 

with dinner. Police also recorded the statements of Muhammad Jamshed Khan and 

Muhammad Ashiq P.Ws. and, according to their statements, petitioners took both the 

deceased persons from their house so, no reliance can be placed on such contrary statements 

of P.Ws regarding the last seen evidence of the prosecution; that police recorded the 

supplementary statement of aforementioned Tariq Aziz, P.W. on 10-3-2010, who stated 

before the police that on 9-3-2010, at about 2/3-00 a.m. (at night), he saw that Riaz Hussain, 

petitioner, was sitting on driving seat of the car, Habibullah, petitioner was sitting on the 

front seat, whereas, Waqas Khan and Muhammad Asghar, deceased persons were sitting on 

the rear seats. He identified them in the light of the car; that this evidence of Tariq Aziz is 

not believable as he did not state this fact before the police when his statement under section 

161 of Cr.P.C. was recorded on 9-3-2010; that police also recorded the statement of 

Muhammad Ramzan on 10-3-2010 and, according to his statement on 9-3-2010, at about 2-

30 a.m. (at night), he was sleeping in his house and he got up at the report of firing and saw 

in the street that one white car, whose light was on from inside, was being driven by Riaz 

Hussain, petitioner, and on its front seat Habibullah petitioner was sitting but this statement 

of Muhammad Ramzan does not connect the petitioners with the commission of offence; 

that police recovered the car from the possession of Habibullah petitioner on 11-3-2010 and, 

according to the prosecution version there were sign of fire in the car and there was blood on 

the back Patti of plastic; that this car was allegedly recovered when it was parked in the 

garage of the house of Habibullah, petitioner; that the. alleged occurrence took place on 8-3-

2010, whereas, the car was allegedly recovered on 11-3-2010 and the petitioner had ample 

time to wash the blood in the said car if any; that police recovered pistol from the possession 

of Habibullah during investigation and police also allegedly secured empty cartridges from 

the car but, according to the report of Forensic Science Laboratory, the empty cartridges, 

secured from the car were not fired from the pistol recovered from the possession of the 
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petitioner so, the recovery of pistol was not a corroborative piece of evidence against 

Habibullah, petitioner; that on 13-3-2010,. police allegedly recovered one mobile phone 

NOKIA belonging to Muhammad Waqas lying in a cupboard in the house of co-accused 

Riaz Hussain but this recovery cannot be believed as on 25-3-2010 police prepared a memo 

of place where allegedly Riaz Hussain threw a mobile phone and valet belonging to both the 

deceased persons in a pond; that keeping in view circumstantial evidence produced by the 

prosecution, it has been contended that there was no sufficient evidence, available on the 

record to connect the petitioners with the commission of offence, so, they have prayed for 

grant of bail to the petitioners. Reliance has been placed on the cases of Abdul Ghani v. The 

State (2009 YLR 795), Muhammad Shahid v. The State and others (2009 YLR 2281), 

Maulana Abdul Aziz v. The State (2009 SCMR 1210), Sajid Khan v. The State (2009 YLR 

274), Muhammad Ilyas v. The State (2009 YLR 2311) and Abdul Aziz and another v. The 

State and another (2010 PCr.LJ 1619). 

  

5. Learned counsel for the complainant as well as learned D.P.-G. have vehemently opposed 

these applications on the grounds that although according to the evidence of Tariq Aziz and 

Muhammad Yasir, both the deceased persons were taken by the petitioners from the shop of 

Tariq Aziz when they were taking cold drinks and according to the evidence of Muhammad 

Jamshed Khan and Muhammad Ashiq, P.Ws., both the deceased were taken by the 

petitioners from their house but there was no contradiction in aforementioned evidence 

because there was a small distance between the house and the shop; that there was evidence 

of Tariq Aziz, P.W. that on 9-3-2010 at about 2/3-00 a.m. (at night), he saw both the 

petitioners and both the deceased in a car; that police recovered car from the possession of 

Habibullah, petitioner, and there was sign of bullet inside the car and the poshish of rear seat 

was blood stained; that pistol was also recovered from the possession of Habibullah, 

petitioner which is corroborative piece of evidence and negative report of Forensic Science 

Laboratory cannot be looked into at bail stage; that Habibullah, petitioner also got recovered 

mobile phone of Waqas, deceased; so, there was sufficient incriminating evidence available 

against the petitioners connecting them with the commission of offence, therefore, they were 

not entitled to the grant of bail. Reliance has placed on the cases of Rana Muhammad 

Asghar Ali v. The State (2007 YLR 204), Raja Fazal-ur-Rehman v. Muhammad Afzal and 

other (2010 SCMR 179) and Zafar Munir v. The State 2006 MLD 1905. 

  

6. I have heard the arguments of learned counsel for the parties at length and have perused 

the record carefully with their able assistance. 

  

7. Admittedly, it was an unseen occurrence and the petitioners were not nominated in the 

F.I.R. Prosecution has produced two different sets of last seen evidence against the 

petitioners. Perusal of statements of Muhammad Tariq Aziz, and Muhammad Yasir, P.Ws. 

reveal that both the deceased persons were taken by the petitioners at 11-00 p.m. on 8-3-

2010 from the General Store of Muhammad Tariq Aziz, P.W., when they were taking cold 

drink. Contrary to the versions of these P.Ws., Muhammad Jamshed Khan and Muhammad 

Ashiq, P.Ws., stated before the police that on 8-3-2010 at 11-00 p.m., they were walking 

outside their house when both the petitioners came over there and asked from them 

regarding Waqas Khan and Muhammad Asghar and they were informed that they were 

inside their house. Habibullah, petitioner, made a telephonic call to Waqas Khan in the 



 

(8) 

 

presence of the witnesses and knocked the door of their house, when Waqas Khan and 

Muhammad Asghar came out their house; they were taken by the petitioners in their car. 

  

8. Keeping in view the last seen evidence, produced by the prosecution against the 

petitioners, it cannot be ascertained with certainty that if both the deceased were taken by 

the petitioners from the shop when they were taking cold drinks or from their house, after 

knocking the door by the petitioners as the time of taking away both the deceased persons by 

the petitioners is same i.e. at 11-00 p.m. Another piece of evidence against the petitioner is 

the supplementary statement of Tariq Aziz, P.W., which was recorded on 10-3-2010 and, 

according to his statement on 9-3-2010, at 2/3-00 a.m. (at night), he saw both the petitioners 

as well as both the deceased in the car. Tariq Aziz, P.W. did not state this fact on 9-3-2010 

when his first statement was recorded by the police. Perusal of statement dated 10-3-2010, 

reveals that he has not explained that why this fact was not stated by him in his statement 

before the police which was recorded on 9-3-2010. So, veracity of the statement of Tariq 

Aziz P.W. would be adjudged at the time of trial. Police, on 10-3-2010, recorded the 

statement of Muhammad Ramzan, P.W., who allegedly heard the report of fire when he was 

sleeping in his house and saw in the street that Riaz Hussain, petitioner, was driving the car, 

whereas, Habibullah, petitioner was seated on the front seat. The statement of Muhammad 

Ramzan, P.W., is not incriminating evidence against the petitioners connecting them with 

the commission of offence. Prima facie, it is un-understandable that if the petitioners had 

taken both the deceased persons at 11-00 p.m. either from their house or from the shop when 

they were taking cold drinks then what compelled them to return back at the same place at 

about 2/3-00 a.m. after about 3/4 hours. Police allegedly recovered car belonging to 

Habibullah, petitioner which was parked in the garage of his residence and, according to the 

prosecution, the poshish of rear seat was blood-stained. Habibullah, petitioner had ample 

time to wash blood as car was allegedly recovered on 11-3-2010 after three days of the 

occurrence. The police also allegedly recovered pistol from the possession of the petitioner 

Habibullah but the empty cartridges allegedly secured from the car were not found fired 

from the pistol recovered from the possession of the petitioners according to the report of 

Forensic Science Laboratory. So, the recovery of pistol is not a corroborative piece of 

evidence against the petitioner Habibullah. Perusal of record also reveals that on 25-3-2010, 

police recorded the statements of Liaqat Ali and Abdul Rehman, constables, that Riaz 

Hussain, accused, pointed out to them a dirty pond near Chowk Khoni Burj where mobile 

and valet belonging to both the deceased persons were thrown by him and in this way he 

destroyed the case property. On 25-3-2010, police also prepared site plan regarding the 

aforementioned place where the mobile phone and valet of the deceased persons were 

thrown in pond by Riaz Hussain, petitioner. Keeping in view the afore-mentioned 

statements, police added section 404 of P.P.C. against the petitioners. Surprisingly, on 13-3-

2010, twelve days prior to the evidence of destroying mobile phone and valet of the 

deceased person by Riaz Hussain, petitioner, the police allegedly recovered mobile phone of 

Muhammad Waqas Khan, deceased at the pointation of Habibullah, petitioner, from a 

cupboard lying in the house of Riaz Hussain, petitioner; Perusal of this recovery memo also 

reveals that initially police prepared this memo on 13-4-2010 but thereafter, by cutting the 

month, the date was shown as 13-3-2010. So, the recovery of mobile phone from the 

possession of Habibullah, petitioner, prima facie, seems to be doubtful. 
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9. For what has been discussed above, in my view, case of the petitioners comes within the 

purview of further inquiry, therefore, these applications are accepted and the petitioners are 

admitted to bail, subject to their furnishing bail bonds in the sum of Rs.2,00,000 each with 

two sureties each, in the like amount to the satisfaction of learned trial Court. 

  

10. However, it is made clear that the observations made in this order, are tentative in nature 

and shall not prejudice case of either party during trial. 

  

H.B.T./H-3/L          Bail granted. 

 

 

2011 M L D 730 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

NOOR SAMAD---Petitioner 

Versus 

THE STATE and another---Respondents 
  

Criminal Miscellaneous No.3460-B of 2010, decided on 2nd November, 2010. 

  

Criminal  Procedure Code (V of  1898)- - -  
  

- - - -S .  497(2)---Penal Code (XLV of 1860), S.376---Rape---Bail, grant of---Further 

inquiry---Occurrence took place at night time and the complainant did not give any source 

of identification---Allegation of rape against accused required further inquiry as according to 

medico-legal examination of the complainant, conducted by the Lady Doctor, no marks of 

violence were present all over her body; and on local examination, no injury was present in 

perennial area---Although hymen of the complainant was not intact according to the medico-

legal report, but the Lady Doctor did not observe any fresh tear in the hymen, rather two 

fingers could pass inside vagina without tenderness---Medico-legal report o f  the 

complainant revealed that she was not virgin at the time of her medical examination---

Report of DNA test also revealed that vaginal swabs of alleged victim did not generate any 

male DNA profile---No comparison, in circumstances could be made with DNA profile of 

accused---Investigating Officer had recommended for the discharge of accused from the 

case as he was innocent---Accused was admitted to bail, in circumstances. 

  

Shahbaz Masih v. The State 2005 YLR 3140 and Aamir Ali and others v. The State 1984 

SCMR 521 ref. 

Malik Muhammad Awais Khalid for Petitioner. 

Tahir Mehmood for the Complainant. 

Hassan Mahmod Khan Tareen, learned D.P.-G.  

Habib Hussain, A.S.-I. with record. 

   

ORDER 
SARDAR MUHAMMAD SHAMIM KHAN, J.---Noor Samad, petitioner seeks his post 

arrest bail in a case registered against him vide F.I.R. No.98 of 2010 dated 27-3-2010, for 
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the offence under section 376 of P.P.C., registered at Police Station Tulamba, Tehsil Mian 

Channun, District Khanewal. 

  

2. According to the F.I.R., on 27-3-2010 at about 9-00 p.m., Mst. Mumtaz Bibi, the 

complainant who was virgin, was proceeding to ease herself and when she reached near the 

house of Noor Samad, petitioner, she was over powered by' the petitioner and it is further 

alleged that the petitioner committed Zina Bil Jabar with her, whereas Punnon, Irshad and 

Haq Nawaz kept guard at that time. 

  

3. Learned counsel for the petitioner submits that the allegation of rape levelled against the 

petitioner by the complainant was falsified by the medico legal report of Mst. Mumtaz Bibi 

as Lady Doctor did not observe any marks of violence on her body, that according to her 

medico legal examination Mst. Mumtaz Bibi was not a virgin as her hymen was not freshly 

torn and two fingers could pass inside her vagina without tenderness. It has further been 

submitted that after medico legal examination Lady Doctor did not give any opinion 

regarding commission of rape rather the opinion was postponed till the receipt of report of 

semen detection. Learned counsel for the petitioner has contended that according to the 

report of Technical In-charge CEMB, Forensic Science Laboratory, the vaginal swabs of 

victim Mst. Mumtaz Bibi did not generate any male profile, so no comparison could be 

made with DNA profile of the petitioner; that keeping in view the DNA report, police has 

prepared the report under section 173 of Cr.P.C. regarding the discharge of the petitioner 

from this case, so he has prayed that the petitioner be admitted to bail. Reliance has been 

placed on Shahbaz Masih v. The State (2005 YLR 3140) and Aamir Ali and others v. The 

State (1984 SCMR 521). 

  

4. Learned D.P.-G. in view of the report under section 173, of Cr.P.C. for the discharge of 

the petitioner from this case, has not opposed the grant of bail to the petitioner, however, 

learned counsel for the complainant contends that the petitioner is nominated in the F.I.R. 

with a specific role; that penetration was sufficient to constitute an offence under section 

376 of P.P.C. and that ipsi-dixt of police is not binding on the Courts; that heinous offence 

was committed by the petitioner, so he is not entitled to the grant of bail. 

  

5. I have heard the arguments advanced by learned counsel for the parties and perused the 

record. 

  

6. This occurrence took place at night time but the complainant did not give any source of 

identification. The allegation of rape alleged against the petitioner requires further inquiry as 

keeping in view the medico legal examination of the complainant Mst. Mumtaz Bibi, 

conducted by the Lady Doctor, no marks of violence were present all over her body and on 

local examination no injury was present in perennial area. Although hymen of the 

complainant was not intact according to the medico-legal report but the Lady Doctor did not 

observe any fresh tear in the hymen rather two fingers could pass inside vagina without 

tenderness. The medico-legal examination of the complainant reveals that she was not virgin 

at the time of her medical examination. Report of DNA test also reveals that vaginal swabs 

of Mst. Mumtaz Bibi, victim did not generate any male DNA profile, therefore no 

comparison could be made with DNA profile of the petitioner. 
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7. Perusal of record also reveals that police after investigation prepared report under 173 of 

Cr.P.C. dated 21-8-2010 whereby I.O. has recommended for the discharge of the petitioner 

from this case as he was found innocent. 

  

8. For what has been discussed above, petition in hand is accepted and the petitioner is 

admitted to bail subject to his furnishing bail bonds in the sum of Rs.1,00,000 with one 

surety in the like amount to the satisfaction of the learned trial Court. 

  

H.B.T./N-3/L          Bail granted. 

 

 

2011 M L D 983 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

MUHAMMAD AMIN---Petitioner 

Versus 

THE STATE and another----Respondents 

  

Criminal Miscellaneous Nos. 4101-B and 3189-B of 2010, decided on 23d November, 

2010. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S. 497-Penal Code (XLV of 1860), Ss.395/412---Dacoity, dishonestly receiving 

property stolen in dacoity---Bail, grant of---F. I. R. was lodged after a delay of five days-

--Culprits were not identified by the prosecution witnesses at the time of occurrence---

Complainant had not given the source of his knowledge about the accused and their 

mode of committing dacoity---Accused had been involved in the case on the basis of 

hearsay evidence---Complainant had submitted an affidavit before the Magistrate for not 

granting physical remand of one accused to police, as he had forgiven him---Doctor had 

also 'given an affidavit to the police about the presence of other accused in his hospital at 

the time of occurrence in connection with the operation of his wife regarding delivery of 

child---No prosecution witness had identified the recovered articles to be the same as 

having been forcibly taken away by the accused at the time of dacoity---Another case got 

registered by the complainant against the accused persons had been cancelled on having 

been found false---Guilt of accused was subject to further inquiry in circumstances and 

they were admitted to bail accordingly. 

  

Mian Abbas, Sardar Zafar Iqbal Tareen and Muhammad Yousaf Khan for Petitioners.  

Rao Zahid Latif for the Complainant.  

Hassan Mahmood Khan Tareen, learned D.P.-G. for the State.  

Muhammad Nazeer, A.S.-I. with record. 
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ORDER 
 

SARDAR MUHAMMAD SHAMIM KHAN, J.---Muhammad Amin and Muhammad 

Munir, petitioner have sought their post-arrest bails through two separate bail petitions 

bearing Criminal Miscellaneous No.4101-B of 2010 and Criminal Miscellaneous 

No.3189-B of 2010, in a case registered against them vide F.I.R. No.266 of 2010 dated 

14-7-2010 for the offences under sections 395 and 412 of P.P.C., registered at Police 

Station Basti Malook, District Multan. As both these petitions are outcome of one and 

same F . I . R . ,  hence, both petitions are decided through this single order. 

  

2. According to F.I.R. on 10-7-2010 at about 10-00 p.m. the complainant along with his 

family members was available in his house, when five persons, armed with fire arms, 

criminally trespassed into his house and committed dacoity of golden ornaments 

weighing 40-tolas, Saudi Rial 30,000, Cash Rs.16,50,000, his passport, his VISA, 

National Identity Card, Watches, Motorcycle and Mobile Phone etc. 

  

3. Complainant lodged report of this occurrence on 14-7-2010 and stated that he himself 

kept on searching for the accused persons and now he had come to know that this 

occurrence was committed by Muhammad Amin and Muhammad Munir, petitioners and 

one Ghulam Hussain, who are his relatives. It has further been alleged in the F.I.R. that a 

quarrel had been taken place between him and Muhammad Munir, petitioner in Saudi 

Arabia and due to said quarrel, all these three accused persons had managed this dacoity 

in his house by Zahore Hussain son of Ashiq Hussain along with four unknown persons 

and at the time of dacoity Muhammad Munir, Muhammad Amin and Ghulam Hussain 

kept on standing outside. 

  

4. Learned counsel for the petitioners submits. that the F.I.R. was lodged by the 

complainant after extraordinary delay of five days; that in spite of extra ordinary delay in 

lodging the F.I.R. the complainant did not provide any source that how he came to know 

regarding the involvement of petitioners in this case; that' there was no evidence 

available on the record against the petitioners that they were standing outside when the 

dacoity was being committed in the house of the complainant; that no identification 

parade was held in order to identify the petitioners in this regard; that police showed 

recovery of certain ornaments, amount of Rs.30,00,000 and watches from the possession 

of Muhammad Amin, petitioner at different dates and also recovery of Rs.8,70,000 was 

allegedly planted against Muhammad Munir, petitioner on 31-7-2010. It is contended on 

behalf of Muhammad Amin, petitioner that at the time of occurrence her wife was 

admitted in the hospital as a delivery case and Muhammad Amin, petitioner remained 

present whither in the hospital from 10-7-2010 to 11-7-2010 till 10-00 a.m. In this regard 

affidavit of Dr. Ejaz Ahmad, Poly Clinic and Maternity Home has been attached with the 

petition. Learned counsel for Muhammad Munir, petitioner submits that the petitioner 

was falsely involved in this case on account of enmity with the complainant party which 

has been admitted by the complainant in the F.I.R. 

  

5. Learned D.P.-G. and learned counsel for the complainant have contended that the 

petitioners were implicated by the complainant after about 5-days of the occurrence and they 
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were nominated by the complainant, when he came to know regarding the involvement of 

the petitioners in this case; that the petitioners were nominated in the F.I.R. and there is 

specific allegation against them that they had managed the commission of dacoity in the 

house of the complainant by one Zahore Hussain and four other unknown persons on the 

basis of enmity with the complainant; that recoveries were effected from both petitioners, so, 

there is 'sufficient evidence against the petitioners connecting them with the commission of 

offence alleged against them; that the offence falls within the purview of prohibitory clause 

of section 497 of Cr.P.C., so, they were not entitled to the grant of bail. 

  

6. I have heard the learned counsel for the parties and perused the record. 

  

7. This F.I.R. was lodged with the delay of five days. The accused persons, who 

committed the dacoity, were not identified by the P.Ws. at the time of commission of 

offence. According to the version of the complainant, given in the F.I.R., he kept on 

searching for the accused persons and now he came to know that his relatives 

Muhammad Munir and Muhammad Amin, petitioners and Ghulam Hussain had managed 

the dacoity in his house, through Zahore Hussain and four others and that petitioners and 

Ghulam Hussain were standing outside at the relevant time. Complainant did not give 

any source that how he came to know regarding the aforementioned facts. There is no 

evidence available on the record that at the time of commission of dacoity in his house, 

the petitioners 'along with Ghulam Hussain were standing outside, so, the petitioners 

have been involved in this case on the basis of here-say evidence. Police recovered 

Rs.8,70,000, one watch and two Golden Bangles frorn Muhammad Munir, petitioner. 

Perusal of record reveals that after this recovery from the possession' of Muhammad 

Munir, complainant submitted affidavit before learned Magistrate 1st Class that 

Muhammad Munir, should not be granted physical remand for further recovery and he 

had forgiven him and he has no objection, if he be sent to judicial remand. Dr. Ejaz 

Ahmad also submitted affidavit before the police on 31-7-2010 that Muhammad Amin 

son of Sahib Yar remained present in his hospital from 10-7-2010 to 11-7-2010 in 

connection with the, operation of his wife regarding delivery of a child. Police also 

effected recovery of different articles from Muhammad Amin, petitioner on different 

dates. Perusal of record reveals that no P.W. identified the recovered articles from the 

possession of the petitioners that these were the same articles which were in fact forcibly 

taken away by the accused persons at the time of dacoity. The enmity with Muhammad 

Munir, petitioner is also admitted in the F.I.R. After registration of this case complainant 

lodged another case bearing F.I.R. No.292 of 2010 for the offences under sections 452 and 

506 of P.P.C. registered at Police Station Basti Malook, against the petitioners, which was 

cancelled and found to be false. 

  

8. For what has been discussed above, the case of the petitioners comes within the ambit of 

further inquiry, so, both petitions are accepted and the petitioners are admitted to bail 

subject to their furnishing bail bonds in the sum of Rs.2,00,000 each with one surety each 

in the like amount to the satisfaction of the learned trial Court. 

  

N.H.Q./M-76/L         Bail allowed. 
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2011 MLD 1268 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

Syed SHAUKAT ALI GILANI and another---Petitioners 

Versus 

THE STATE and another---Respondents 
  

Criminal Miscellaneous No. 3636-B of 2010, decided on 30th September, 2010.  

Criminal Procedure Code (V of 1898)--- 

----S.498---Electricity Act (IX of 1910), S.39-A---Theft of electricity---Pre-arrest bail, 

grant of---Case had been registered against the accused after an unexplained delay of 

three days---Electricity meter from where the accused were getting direct supply of 

electricity illegally through PVC wire, was not installed in their name---Record did not 

show that the electricity meter in question was under the use of accused---Nobody had 

seen the accused fitting PVC wire with the main line for getting direct supply and having 

seized the unit of meter---Prosecution witnesses mentioned in the F.I.R. were all 

subordinate to the complainant and nobody from the vicinity had been joined at the time 

of raid or inspection---Offence charged against the accused did not fall within the 

prohibitory clause of S.497(1), Cr.P.C.---Involvement of accused due to suspicion, 

presumption and mala fides could not be ruled out---Case of accused needed further 

inquiry---Accused were admitted to pre-arrest bail in circumstances. 

Ch. Pervez Aftab for Petitioners. 

Malik Riaz Ahmad Saghla, learned D.P.-G. 

Shaukat Habibi, S.D.O., Pak Gate Sub-Division MEPCO, Multan. 

Muhammad Mushtaq Ahmad S.-I. with record. 

Syed Shaukat Ali Gilani and Syed Qaswar Hussain Gilani, petitioners on interim bail.  

ORDER  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Syed Shaukat Ali Gilani and Syed 

Qaswar Hussain Gilani, the petitioners have sought their pre-arrest bail in case F.I.R. 

No.273 of 2010, dated 23-8-2010, registered against them under section 39-A of 

Electricity Act, 1910, at Police Station Dehli Gate, Multan. 

2. This F.I.R. was lodged on 23-8-2010 at the instance of S.D.O. Pak Gate Sub-

Division MEPCO, Multan with regard to the alleged occurrence that took place on 20-8-

2010 with the allegation that he along with meter checking team checked the Electricity 

Meter No.12-15133-0748100 installed in the name of Rajab Ali Shah, which was under 

the use of the petitioners and noticed that petitioners had taken illegal supply of 

electricity through PVC wire fitted with main line and unit of electricity meters were 

seized and theft of electricity was being committed by them. 

3. Learned counsel for the petitioners submits that there is extra-ordinary delay of 

three days in lodging of F.I.R. without any plausible explanation; that the said electricity 

meter is in the name of Rajab Ali Shah and there is no evidence on the record that said 
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meter is being used by the petitioners. It has been further contended by the learned 

counsel for the petitioners that no body witnessed that the petitioners had fitted PVC 

wire with the main line and were getting direct supply of electricity by seizing the units 

of electricity meter and were committing theft of electricity; that case against the 

petitioners has been registered merely on the basis of suspicion and presumptions and 

mala fides; that all the witnesses are the employees of MEPCO department and no 

person from the locality has been cited as witness; that there is not a single iota of 

evidence against the petitioners connecting them with the commission of alleged offence 

and that maximum punishment for the alleged offence is only three years which do not 

fall within the ambit of prohibitory clause, so, he has prayed for grant of pre-arrest to the 

petitioners. 

4. Learned D.P.-G. has contended that both petitioners are nominated in the F.I.R. and 

there is specific allegation against them that they were getting direct supply of electricity 

illegally by fitting PVC wire with the main line, so they are not entitled to the grant of 

extra ordinary relief of pre-arrest bail. 

5. I have heard the arguments advance by the learned counsel for the parties and 

perused the record. 

6. The case against the petitioners was registered after the delay of three days for 

which no explanation has been given in the F.I.R. The alleged electricity meter from 

where the petitioners were allegedly getting the direct supply of electricity illegally 

through PVC wire is not installed in the name of the petitioners rather it is in the name of 

one Rajab Ali Shah. There is no evidence on the record that the aforementioned meter 

was under the use of the petitioners. No body has seen the petitioners that they had fitted 

PVC wire with main line for getting direct supply and had seized the unit of meter. All 

the P.Ws. mentioned in the F.I.R. are sub-ordinate to the complainant and no person 

from the vicinity was joined at the time of raid/inspection. The offence alleged against 

the petitioners do not fall within the purview of prohibitory clause of section 497 of 

Cr.P.C. The involvement of the petitioners due to suspicion/presumptions and mala fides 

can not be ruled out, in the given circumstances. In such situation, the case of the 

petitioners comes within the purview of further inquiry. 

7. Resultantly, petition in hand is accepted and ad-interim pre-arrest bail already 

granted in favour of the petitioners is confirmed subject to their furnishing bail bonds in 

the sum of Rs.50,000 each with one surety each in the like amount to the satisfaction of 

the learned trial Court. 

N.H.Q./S-43/L        Pre-arrest bail allowed. 
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2011 MLD 1442 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

TALIB HUSSAIN---Petitioner 

Versus 

S.H.O., POLICE STATION KOT MITHAN and 15 others---Respondents 
  

Writ Petition No.12436 of 2010, decided on 31st January, 2011. 

  

(a) Constitution of Pakistan--- 
  

----Art. 199---Penal Code (XLV of 1860), Ss. 382/436/447/148/149---Constitutional 

petition---Theft after preparation made for causing death etc., mischief by fire to 

destroy house etc., criminal trespass, rioting armed with deadly weapons---Quashing of 

F.LR.---According to the story put forth by the complainant, accused petitioner and co-

accused respondents after taking the possession of the house o f  his nephews (accused 

persons of murder case) had set the same on fire and taken away household articles 

therefrom---Complainant had lodged the present F.I.R. against the accused on the basis 

of malafides in order to exert pressure against the complainant party of the murder case 

to effect compromise---Contradictory version taken by the complainant in the present 

F.I.R. and his application submitted under S.22-A, Cr. P. C. had clearly indicated that 

trial of the present case was not likely to end in conviction of accused---High Court in 

its constitutional jurisdiction could quash any F.I.R. based on mala fide facts or law---

Complainant had lodged the present F.I.R. on the basis of malafides in order to put 

pressure on the accused for saving the skin of his son, nephews and other close 

relatives, who were nominated accused of the murder case---F.I.R. was quashed, in 

circumstances. 

Muhammad Anwar v: Senior Superintendent of Police and others 1995 PCr.LJ 1616 rel. 

  

(b) Constitution of Pakistan--- 
  

---Art. 199---Penal Code (XLV of 1860); Ss.382/436/447/148/149---Theft after 

preparation made for causing death etc., mischief by fire to destroy house etc., criminal 

trespass, rioting armed with deadly weapons---Constitutional jurisdiction---Scope---

Quashing of F.I.R.---High Court in its constitutional jurisdiction can, quash any F.I.R. 

registered on the basis of mala fides of facts or in law. 

  

(c) Constitution of Pakistan--- 
  

----Art. 199---Penal Code (XLV of 1860), Ss. 382/436/447/148/149---Theft after 

preparation made for causing death etc., mischief by fire to destroy house etc., 

'criminal trespass, rioting armed with deadly weapons---Constitutional jurisdiction---

Scope---Quashing of F.I.R.---F.I.R. can be quashed if prosecution case is not likely to 

end in conviction. 

  

Muhammad Anwar v. Senior Superintendent of Police and others 1995 PCr.LJ 1616 rel.  
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Syed Athar Hassan Bukhari and Muhammad Ayub Buzdar for Petitioner.  

Ch. Muhammad Afzal Jatt for Respondent.  

Malik Muhammad Bashir Lakhesir, A.A.-G. Lateef, S.I. and Aslam, S.I. with record. 

   

ORDER 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Talib Hussain, petitioner, through this 

Constitutional Petition seeks quashment of F.I.R. No.329 of 2010 dated 4-11-2010 for the 

offences under sections 382, 436, 447, 148 and 149 of P.P.C. registered at Police Station Kot 

Mithan, District Rajanpur against him and respondents Nos.4 to 15. 

  

2. Brief facts leading to filing of instant petition are that on 19-2-2010 one Basheer 'Ahmad, 

relative of petitioner lodged a case F.I.R. No.52 of 2010 for the offences under sections 302, 

148 and 149 of P.P.C. at Police Station Kot Mithan; District Rajanpur against Jehanzeb, 

Tahir, Sabir, Zulfiqar, Shaukat and Majeed for committing the murder of Fazal-ur-Rehman, 

his son. Majeed, accused involved in the aforementioned murder case is real son, other four 

accused persons are real nephews whereas remaining ace close relatives of Miran Bakhsh, 

complainant of case F.I.R. No.329 of 2010. As per allegations levelled against the petitioner 

and respondents Nos.4 to 15 in the F.I.R. registered at the instance of Miran Bakhsh, 

respondent No.3/complainant are that on 25-2-2010 all the accused persons forcibly took the 

possession of house of his nephews (accused in murder case) and set their house at fire. It 

has further been alleged in the F.I.R. that petitioner and other accused persons, who were 

armed with different fire arms also forcibly took away 1600 mounds of wheat by 

cutting the sane from their fields and that they also took along with them the household 

articles, the detail of which has been given in the F.I.R. 

  

3. Learned counsel for the petitioner submits that on 19-2-2010, case bearing F.I.R. 

No.52 of 2010 was registered against the son, nephews and other close relatives of 

Miran Bakhsh, respondent No.3, who has lodged instant F.I.R. on the basis of mala 

fide simply to pressurize the petitioner and other respondents, who are close relatives 

of the deceased and complainant of aforementioned murder case, to get a compromise 

in the aforementioned murder case; that occurrence of murder took place on 19-2-2010 

whereas Miran Bakhsh has lodged this F.I.R. on 4-11-2010, after about nine months of 

the occurrence of murder case with regard to the occurrence which allegedly took place 

on 25-2-2010; that Pathan and Luqman are eye-witnesses of murder case, so Miran 

Bakhsh, complainant has roped Gaman, father of Pathan and Usman, father of Lugman 

simply to exert pressure on the eye-witnesses to resile from their statements; that prior 

to registration of F.I.R., Miran Bakhsh filed an application under section 22-A of 

Cr.P.C. before learned Justice of Peace, Rajanpur for registration of the F.I.R. against 

the petitioner and respondents Nos.4 to 15 and he categorically admitted in the said 

application that Basheer Ahmad had lodged a case of murder against his nephews. It 

has further been contended by learned counsel for the petitioner that no date of 

occurrence was given by Miran Bakhsh in his said application filed before the learned 

Justice of Peace and the alleged time of occurrence was given by him at 5-00/6-00 p.m. 

but when he lodged this F.I.R. a specific date was given by Miran Bakhsh and the time 

of occurrence was changed by him as 2-00 p.m. that learned Justice of Peace sought 
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comments from the local police and according to the comments submitted by the 

police, Miran Bakhsh filed the said application for registration of F.I.R. on the basis of 

mala fide as his son, his nephews and close relatives were accused of murder case and 

in spite of handing over them to police, he is trying to pressurize the complainant party 

of the murder case and that he had not lodged any such report with the police; that 

learned Justice of Peace issued a direction to the concerned S.H.O. on 20-4-2010 to 

redress the grievance of the petitioner but instant F.I.R. was lodged on 4-11-2010 in 

collusion with police; that Miran Bakhsh had improved some allegations in the F.I.R. 

which he did not mention in his application under section 22-A of Cr.P.C., that. the 

occurrence narrated by Miran Bakhsh in his application submitted by him before 

learned Justice of Peace for registration of F.I.R. is contrary to story given in the F.I.R. 

by him, which is clear indicative of the fact that this was a totally false case and 

conviction cannot be recorded against the petitioners and respondents Nos.4 to 15 due 

to the aforementioned discrepancies and contradictions between two stories and he has 

prayed for quashment of the F.I.R. No.329 of 2010. 

  

4. Learned counsel for respondent No.3 Miran Bakhsh contends that case bearing 

F.I.R. No.329 of 2010 was registered by Miran Bakhsh, respondent No.3 against 

petitioner and respondents Nos.4 to 15 on the basis of true facts as petitioner and 

respondents Nos.4 to 15 committed the offence as narrated in the aforementioned 

F.I.R.; that the matter requires investigation by the police; that F.I.R. can be quashed 

only on exceptional circumstances which are lacking in this case; that petitioner and 

respondents No.4 to 15 had not given any cogent reason for quashment of F.I.R., so; he 

has prayed for the dismissal of the writ petition. 

  

5. Learned D.P.-G. submits that let police come to the conclusion regarding the 

genuineness or otherwise of the F.I.R. 

  

6. I have heard the learned counsel for the parties and perused the record. 

  

7. Admittedly case bearing F.I.R. No.52 of 2010 was lodged against Majeed son of 

Miran Bakhsh, four nephews and other close relatives of Miran Bakhsh for committing 

the murder of Fazal-ur-Rehman son of Bashir Ahmad, who is near relative of petitioner 

and respondents Nos.4 to 15, who are accused in F.I.R. No.329 of 2010 registered 

against then under sections 382, 436, 447, 148 and 149 of P.P.C. Pathan and Luqman 

are eye-witnesses in the aforementioned murder case against son, four nephews and 

other close relatives of Miran Bakhsh. Gaman father of said Pathan and Usman father 

of said Luqman have been arrayed as accused in this F.I.R. Prima facie, I have reason 

to believe that Miran Bakhsh has lodged instant F.I.R. against petitioner and 

respondents Nos.4 to 15 on the basis of mala fide in order to exert pressure against 

complainant party of the murder case to effect compromise. The alleged occurrence 

took place on 25-2-2010. Miran Bakhsh submitted application before learned Justice of 

Peace for registration of instant F.I.R. on 13-4-2010 without approaching S.H.O. 

concerned. On 20-4-2010, learned Justice of Peace issued a direction to the S.H.O. for 

redressal of the grievance of the petitioner but this P.I.R. was lodged on 4-11-2010 

with extraordinary delay of about seven months. S.H.O. Police Station Kot Mithan in 
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his comments submitted before the learned Justice of Peace, which were sought from 

him regarding the application of Miran Bakhsh for registration of F.I.R., stated that 

Basheer Ahmad had lodged F.I.R. against son, nephew and other close relatives of 

Miran Bakhsh and Miran Bakhsh instead of handing over the nominated accused 

persons to the police, is trying to pressurize the complainant party of murder case by 

filing instant petition. 

  

This F.I.R. was lodged with an extraordinary delay of about seven months as Miran Bakhsh 

kept on persuading the police to register the same in spite of the fact that it was in the 

knowledge of the police that it was a fabricated story. Perusal of application under section 

22-A of Cr.P.C. submitted before learned Justice of Peace reveals that no date of occurrence 

was given by him and time of alleged occurrence was given by him as 5-00/6-00 p.m. but 

surprisingly contrary to the version taken by him in the said application the date of 

occurrence was given by him as 25-2-2010 and time of occurrence was changed from 5-

00/6-00pm to 2-00 p.m. Perusal of application under section 22-A of Cr.P.C. also reveals 

that the occurrence narrated by Miran Baldish in said application is totally contrary to his 

version given in the instant F.I.R. In the instant F.I.R. it has been alleged by Miran Bakhsh 

that petitioner along with respondents Nos.4 to 15, while armed with different tire arms 

forcibly took away 1600 mounds of wheat by cutting the same from fields. This fact was not 

incorporated by Miran Bakhsh in his application under section 22-A of Cr.P.C. It is highly 

improbable that how the petitioner and respondents Nos.4 to 15, who were allegedly armed 

with fire arms cut 1600 mounds of wheat without sickles etc. and took it along with them 

such a huge quantity of wheat without any conveyance. According to the story put forth by 

the complainant, petitioner and respondents Nos.4 to 15 after taking the possession of house 

of his nephews (accused persons of murder case) set the same on tire and at the same time 

he alleged that accused persons took away household articles from the house of his nephews. 

Contradictory version taken by Miran Bakhsh in the instant F.I.R. and his application 

submitted under section 22-A of Cr.P.C. is clear indicative of the fact that criminal trial of 

this case would not likely to end in conviction of the accused. This Court in its constitutional 

jurisdiction can quash any F.I.R. if registration of the same is based on mala fide of facts or 

in law. Miran Baldish lodged instant F.I.R. on the basis of mala fide as by registration of the 

same he by putting pressure on the petitioner and respondents Nos.4 to 15 wants to save skin 

of his son, nephews and other close relatives, who are nominated accused of the murder 

case. The F.I.R. can also be quashed if the prosecution case is not likely to end in 

conviction. In this regard reliance has been placed in a case-law reported as Muhammad 

Anwar v. Senior Superintendent of Police and others (1995 PCr.LJ 1616). 

  

8. For what has been discussed above, as the F.I.R. was registered on the basis of mala tide 

and that its trial would not likely to end in conviction, petition in hand is accepted and the 

F.I.R. No.329 of 2010 dated 4-11-2010 is quashed. 

  

N.H.Q./T-18/L         F.I.R. quashed. 
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2011 MLD 1553 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

BAHAR HUSSAIN alias BAHAR KHAN---Petitioner 

Versus 

THE STATE and another---Respondents 
  

Criminal Miscellaneous No.583-B of 2010, decided, on 22nd March, 2010. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S.497---Penal Code (XLV of 1860), S.392/411---Robbery, dishonestly receiving 

stolen property---Bail, grant of---Complainant had reported the matter to the police after a 

delay of 19 days without any plausible explanation---Despite the occurrence having 

taken place at night, no source of identification of accused had been given in the F.I.R.--

-Accused and his co-accused had allegedly injured the complainant and other prosecution 

witnesses, but no medical evidence in this regard was available on record---All  the 

three accused, including the present petitioner, were alleged to have forc ibly snatched the 

Motorcycle etc from the complainant, but the complainant himself had exonerated the 

two co-accused from the case by filing an affidavit, on the basis of which they had 

already been released on bail by the Magistrate---Accused was in jail for the last 7-1/2 

months and his trial had not yet started---Guilt of accused needed further probe---Bail 

was allowed to accused in circumstances. 

  

Tahir Islam v. The State 2009 PCr.LJ 677 ref.  

Mehr Muhammad Haseeb Qadir for Petitioner.  

Rana Kashif Saleem Arfaa, Law Officer.  

Rab Nawaz A.S.-I. with record. 

  

ORDER 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Bahar, the petitioner seeks his post 

arrest bail in case F.I.R. No.173 of/2009 dated 3-7-2009 for the offences under sections 392 

and 412' of P.P.C. registered at Police Station Karampur, District Vehari. 

  

2. The allegation against the petitioner is that he along with co accused Javed Hussain, 

Shabeer Hussain and one unknown persons on 14-6-2009 at about 9-00 p.m. forcibly 

snatched the motorcycle, Rs.600/Rs.700, one Mobile Nokia and ID Card of the complainant, 

after giving him beating. 

  

3. Learned counsel for the petitioner contends that there is delay of about 19-days in lodging 

of F.I.R.; that according to the allegation in the F.I.R. the complainant and others were 

injured by the petitioner and other co-accused persons with SOTAS but no medical 

certificate is available on the record. Learned counsel for the petitioner further contends that 

complainant tendered his affidavit before the Magistrate 1st Class, Mailsi wherein he 

contended that names of co-accused Javed Hussain and Shabir Hussain were got mentioned 
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in the F.I.R. on the basis of misunderstanding and due to suspicion and that now they are not 

his accused; that the accused persons has satisfied him that they were not involved in this 

case and on the basis of this affidavit both co-accused Javed Hussain and Shabeer Hussain 

were admitted to post arrest bail on 6-8-2009. The copy of order and copy of affidavit of the 

complainant has been placed on the record. Learned counsel for the petitioner lastly submits 

that petitioner was arrested on 7-7-2009 and is behind the bars for about seven and a half 

months and his person is no more required by the police; and that, recovery of motorcycle 

has been planted against him. Reliance has been placed on case titled "Tahir Islam v. The 

State" reported in 2009 PCr.LJ 677. 

  

4. Learned Law Officer has opposed the bail application on the grounds that the petitioner is 

nominated in the F.I.R.; that recovery of motorcycle has been effected from him; and that, 

the offence falls within the-prohibitory clause of section 497 of Cr.P.C, so the petitioner is 

not entitled to the grant of bail. 

  

5. I have heard the learned counsel for the parties and gone through the record. 

  

6. The complainant reported the matter to the police after delay of about 19-days without 

any plausible explanation. The occurrence took place at night time but no source of 

identification has been given in the F.I.R. by the complainant and other P.Ws. The allegation 

against the petitioner and other co-accused is that they injured the complainant and other 

P.Ws. but this fact has not been established as no medical examination either of the 

complainant or P.Ws. is available on the record. The allegation against the petitioner and co-

accused Javed Hussain and Shabeer Hussain is that they forcibly snatched motorcycle etc. 

from the complainant and made good their escape but complainant himself tendered 

affidavit exonerating Javed Hussain and Shabeer Hussain co-accused from this case and on 

the basis of his affidavit both co-accused Javed Hussain and Shabir Hussain were admitted 

to post arrest bail by the Magistrate 1st Class, Malsi. The petitioner is behind the bar for last 

about 7-1/2 months and trial has not yet been started. 

  

7. For what has been discussed above, I am of the view that the case of the petitioner is one 

of further inquiry. The petitioner is admitted to bail subject to his furnishing bail bonds in 

the sum of Rs.1,00,000 with one surety in the like amount to the satisfaction of the trial 

court. 

  

N.H.Q./B-6/L          Bail allowed. 
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2011 MLD 1761 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

Sheikh MUKHTAR AHMAD---Petitioner 

Versus 

THE STATE and another---Respondents 
 

Criminal Miscellaneous No.4452-B of 2010, decided on 13th January, 2011.  

Criminal Procedure Code (V of 1898)---  

----S.497---Penal Code (XLV of 1860), S.409---Prevention of Corruption Act (II of 

1947), S.5(2)---Criminal breach of trust, criminal misconduct---Bail, grant of---F.I.R. 

had been registered with an extraordinary delay of more than four years without any 

proper explanation---Accused had allegedly embezzled various crops belonging to 

agronomist Research Centre and caused huge financial loss to the same---Complainant 

had levelled joint allegation against the accused and his co-accused---Secretary 

Agriculture had exonerated the accused and his co-accused from the charges---Co-

accused had already been granted bail by High Court and case of accused was at par with 

his case---All the documentary evidence having been collected by the prosecution, the 

same was not likely to be tampered with by the accused---Case of accused fell within the 

purview of further inquiry---Accused was admitted to bail in circumstances. 

Hussain Haqani v. The State 2000 PCr.LJ 161 ref. 

Muhammad Khalid Farooq and Altaf Ibrahim Qureshi for Petitioners. 

Hassan Mehmood Tareen, D.P.-G. 

Tanvir Iqbal, Deputy Director A.C.E. Multan. 

 

ORDER 

SARDAR MUHAMMAD SHAMIM KHAN, J.---Sheikh Mukhtar Ahmad, 

petitioner, seeks his post arrest bail in a case registered against him vide F.I.R. No.09 

dated 8-3-2010 for the offence under sections 409, P.P.C., 5(2)/47 PCA, registered at 

Police Station Anti-Corruption Establishment, District Khanewal. 

2. Precise allegation against the petitioner, as per contents of F.I.R., is that he being 

Agronomist along with his co-accused namely Muhammad Rafique 

embezzled/misappropriated cotton crop, wheat crop and mung beam crop belonging to 

Agronomist Research Station, District Khanewal and thereby caused huge financial loss 

to the said Research Station. 

3. Learned counsel for the petitioner submits that F.I.R. against the petitioner was 

lodged with extraordinary delay of many years without any plausible explanation; that 

allegations against the petitioner are of general nature; that Secretary Agriculture vide 

his letter dated 20-3-2010 has exonerated the petitioner from the charges levelled against 

him in this F.I.R.; that the prosecution has, collected all documentary evidence which is 

available with him and the same was not likely to be tampered with by the petitioner; 

that co-accused of the petitioner Muhammad Rafique was granted bail by this court vide 

order dated 1-9-2010 so, keeping in view the rule of consistency, the petitioner is also 
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entitled to the grant of bail. Reliance has been made on "Hussain Haqani v. The State" 

(2000 PCr.LJ 161) Karachi. In view of the above mentioned contentions, learned counsel 

for the petitioner prayed for the grant of bail to the petitioner. 

4. Learned D.P.-G., on the other hand, has opposed this petition on the grounds that 

the petitioner was involved in the embezzlement of various crops belonging to 

Agronomist Research Station, Khanewal and thereby caused huge financial loss to the 

said Research Center; that petitioner along with his co-accused Muhammad Rafique 

were found guilty during investigation; that the case of the petitioner is not at par with 

the case of his co-accused Muhammad Rafique who had been granted bail by this court 

so, the petitioner is not entitled for the grant of bail. 

5. I have heard the arguments of learned counsel for the parties and have perused the 

record with their able assistance. 

6. It has been noticed that this F.I.R. was registered on 8-3-2010 with regard to an 

occurrence which allegedly took place between the year 2004 to March 2006 with 

extraordinary delay of about more than four years without any proper explanation. 

Perusal of F.I.R. also reveals that the complainant has levelled joint allegations against 

the petitioner and co-accused Muhammad Rafique. The Secretary Agriculture vide his 

letter dated 20-3-2010 exonerated the petitioner as well as co-accused Muhammad 

Rafique from the charges levelled against them. During investigation, Deputy Director 

Investigation, Anti-Corruption Establishment Multan Region, Multan came to the 

conclusion that allegation of embezzlement of wheat crop, mung beam crop and cotton 

crop were proved against Sheikh Mukhtar Ahmad petitioner and Muhammad Rafique 

Laboratory Assistant. They acted as a team. Muhammad Rafique Laboratory Assistant 

being the initiating official and the petitioner being the approved forum, have joint 

responsibility of commission of offence. 

7. In this view of the matter, the case of the petitioner is at par with the case of co-

accused Muhammad Rafique who had already been granted bail by this court vide order 

dated 1-9-2010. All the documentary evidence has already been collected by the 

prosecution and the same was not likely to be tampered with by the petitioner. 

8. For what has been discussed above, case of the petitioner comes within the purview 

of further inquiry. So, this petition is accepted and the petitioner is admitted to bail, 

subject to furnishing bail bonds in the sum of Rs.1,00,000 (Rupees One Lac only) with 

one surety in the like amount to the satisfaction of learned trial Court. 

N.H.Q./M-109/L         Bail granted. 
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2011 PCr.LJ 167 

[Lahore] 

Before Sardar Tariq Masood and Sardar Muhammad Shamim Khan, JJ 

ALLAH DITTA---Appellant 

Versus 

THE STATE---Respondent 
  

Criminal Appeal No. 596 of 2006 and Murder Reference No. 733 of 2004, heard on 10th 

June, 2010. 

  

(a) Penal Code (XLV of 1860)--- 
  

----S. 302(b)---Criminal Procedure Code (V of 1898), Ss. 164, 265-F & 376(b)---Qatle-e-

amd---Conviction recorded on the confession of accused---Case remanded---Trial Court 

after framing of charge instead of recording prosecution evidence as required by S. 265-F, 

Cr.P.C. recorded confessional statement of accused and acting in under haste had 

sentenced him to death in a careless manner---Accused had taken a specific plea for 

committing the murder of the deceased---Trial Court was duty bound to record the 

prosecution evidence despite the confession made by accused and to assess the evidentiary 

value of the same, as capital punishment was likely to be awarded to him solely on the 

ground of having admitted his guilt---Trial Court having failed to do so impugned 

judgment was set aside and the case was remanded to Trial Court under S. 376(6), Cr.P.C. 

for trial afresh on the same charge from the stage of making the confessional statement by 

the accused---Appeal was disposed of accordingly. 

  

Loung v. The State 1976 PCr.LJ 204; Tariq Mehmood v. The State 2000 PCr.LJ 837; Atif 

Abidullah v. The State 2010 MLD 599 and Akbar v. The State (Criminal Jail Appeal No. 

134 of 1974) ref. 

  

(b) Criminal Procedure Code (V of 1898)--- 
  

---Ss. 265-E & 265-F---Penal code (XLV of 1860), S. 302---Qatl-e -amd---Confession made 

by accused---Conviction---Practice and procedure---Despite there being no bar to the 

acceptance of the plea of guilt of accused, conviction should not normally be based on the 

plea of guilt in cases involving punishment of death or imprisonment for life---Plea of guilt 

is not usually accepted---Trial Court should record the evidence itself and judge the case in 

the light of the evidence so recorded, instead of relying on the plea of guilt or on the 

evidence recorded by the Enquiry Court. 

  

Loung v. The State 1997 PCr.LJ 204 ref.  

Syed Altaf Hussain Bukhari, Defence Counsel.  

Nemo for Complainant.  

Mian Bashir Ahmad Bhatti, DPG for the State.  

Date of hearing: 10th June, 2010. 
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JUDGMENT 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---The appellant Allah Ditta son of 

Muhammad Ramzan was tried in case F.I.R. No.211 of 2004 dated 7-9-2004, for the 

offences under section 302, of PPC, Police Station Karampur, Tehsil Mailsi, District Vehari. 

Mr. Parvez Ismail Joyia, learned Addl. Sessions Judge, Mailsi, Vehari, vide his judgment 

dated 25-11-2004 convicted the appellant under section 302(b) of PPC and sentenced him to 

Death. 

  

2. Criminal Appeal No.596 of 2006 filed by Allah Ditta, appellant against his conviction and 

sentence, while Murder Reference No.733 of 2004 for confirmation of death sentence of 

Allah Ditta, shall be decided through this single judgment. 

  

3. Brief facts of the case are that the occurrence took place on 7-9-2004 at about 7-30 p.m. 

The complainant, who was the wife of the deceased, a house-hold lady, got registered this 

case against her own son with the allegation that on 7-9-2004 at 5-30 p.m., Muhammad 

Ramzan, husband of the complainant (deceased) was present in the CHHAPAR of his house. 

Allah Ditta accused son of the complainant armed with Kassi was quarrelling with his father 

Muhammad Ramzan. In the meanwhile, he started inflicting injuries on the person of his 

father with Kassi which hit him on his different parts of body, who fell in the pit of making 

pots. On the hue and cry raised by the complainant, P.Ws. mentioned in the F.I.R.; also 

attracted at the spot and saw the occurrence. They tried to catch hold the accused but he 

made his escape good from the place of occurrence. Muhammad Ramzan, deceased 

succumbed to the injuries at the spot. 

  

4. The motive behind the occurrence as alleged by the complainant is that Allah Ditta 

accused was a narcotic addict and demanded money from his father but he forbade the 

accused. Allah Ditta accused often quarrelled with his father. 15/20 days prior to this 

occurrence, Allah Ditta accused had also launched an attack upon his father. Complainant 

saved her husband with difficulty. Allah Ditta accused had committed Qatl-e-amd of her 

husband Muhammad Razman. 

  

5. After completion of investigation, challan was prepared and submitted before the learned 

trial court for trial. Charge against the accused was framed on 18-11-2004 to which, he 

pleaded not guilty and claimed to be tried. 

  

6. Afterwards on 25-11-2004, when the case was fixed for prosecution evidence, Allah 

Ditta, appellant showed his willingness to get recorded his confessional statement. The 

confessional statement was recorded by the learned trial court, after granting opportunity 

and time to the appellant to think over it. And after granting this opportunity, when the court 

satisfied himself that the appellant was making confessional statement with his free will and 

consent, the confessional statement of the appellant was recorded and on the basis of his 

confessional statement, the appellant was convicted under section 302(b) of P.P.C. and 

sentenced to Death. 
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7. The appellant through the instant appeal (through jail) has challenged the validity of the 

impugned judgment. 

  

8. Learned counsel appearing on behalf of the appellant submits that the conviction recorded 

by the learned trial Court, against the appellant solely on the basis of confessional statement 

of the appellant is bad in the eye of law as not even a single prosecution witness was 

examined; that it was incumbent upon the learned trial Court to record the prosecution 

evidence even if there was a confession made by the appellant as the prosecution was 

required to prove its case against the appellant beyond any shadow of doubt irrespective of 

the confession of the appellant. Learned counsel submits that this case should be remanded 

back to the learned trial Court for recording of prosecution evidence from the stage of 

confessional statement of the appellant. In support of the above contentions, learned counsel 

has placed reliance on Loung v. The State (1976 PCr.LJ 204), Tariq Mehmood v. The State 

(2000 PCr.LJ 837) and Atif Abidullah v. The State (2010 MLD 599). 

  

9. On the other hand learned Law Officer has frankly conceded to the version put forth on 

behalf of the appellant and stated that case should be remanded back to the learned trial 

Court for recording the prosecution evidence and to decide the case in the light of evidence. 

  

10. We have heard learned counsel for the parties, have given anxious consideration to their 

arguments and have also gone through the precedent case-law cited by learned counsel for 

the appellant. 

  

11. We have noted that in this case the appellant was convicted and sentenced solely on the 

basis of his confession which was recorded by the learned trial Court on 25-11-2004. Perusal 

of record reveals that charge against the appellant was framed on 18-11-2004 and appellant 

did not plead guilty to the charge and claimed his trial. Thereafter the learned trial court 

summoned the prosecution evidence for 25-11-2004. On 25-11-2004 the case was fixed for 

prosecution evidence but instead of recording the prosecution evidence the learned trial 

court recorded the confessional statement of the appellant. 

  

12. Perusal of section 265-F of Cr.P.C. reveals that if accused does not plead guilty, the 

court shall proceed to hear the complainant (if any) and to take such evidence as may be 

produced in support of prosecution. Learned trial Court after framing of charge, instead of 

recording the prosecution evidence as required by section 265-F of Cr.P.C., recorded the 

confessional statement of the appellant. 

  

13. On 25-11-2004, the learned trial court put certain questions to the appellant in order to 

assess that if the confessional statement of the appellant was voluntary and after satisfying 

itself that the confessional statement of the appellant was voluntary, his confessional 

statement was recorded. The perused of confessional statement of the appellant reveals that 

the appellant committed the murder of Muhammad Ramzan, his father as his father used to 

practice incantation upon him and due to that reason he committed the murder of his father 

out of Ghairat. 
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14. In such situation, it was incumbent upon the learned trial Court to record the prosecution 

evidence and defence evidence, if any, as the appellant took specific plea, for committing 

murder of the deceased in this case and then to decide the case on merits but I learned trial 

Court acted in undue haste and proceeded to record the judgment awarding death penalty in 

a careless manner. In a case of Loung v. The State (1976 PCr.LJ 204), relevant observations 

of the Court are as under:- 

  

"There is consensus of judicial authorities that in spite of the fact that there is no bar 

to the acceptance of the plea of guilt but in cases involving capital punishment or life 

term the conviction should not normally be based on the plea of guilt. The practice 

has been that plea of guilt is not usually accepted. It is desirable for the trial Court to 

record the evidence itself and judge the case in the light of the evidence so recorded 

instead of relying on the plea of guilt or on the evidence recorded by the Enquiry 

Court. In this view I am supported by a judgment of a Division Bench of this Court 

in "Akbar v. The State" (Criminal Jail Appeal No.134 of 1974). Incidentally, I was a 

Member of the Bench which decided this case. It has been held in this case that 

although there is no bar to accept the plea of guilt but as the consensus of the judicial 

authorities is that the plea of guilt should not normally be accepted and the capital 

cases should be tried despite plea of guilt. It has also been held in this case that the 

plea of guilt should always be recorded in the words of the accused persons himself 

and that it was not sufficient to say in the charge that the accused had pleaded 

guilty." 

  

And in case law "Tariq Mehmood- v. The State" reported in 2000 PCr.LJ 837, the relevant 

observation of the Court is re-produced hereunder:,-- 

  

" S. 302(a)---Criminal Procedure Code (V of 1898), 5.265-E---Conviction recorded 

on the-plea of accused---Accused has been convicted under section 302(a), P.P.C. 

and sentenced to death as Qisas by the trial Court on his having pleaded guilty to the 

charge framed against him---Accused according to record, no doubt, had made a 

voluntary confession, but it was yet to be seen if the same was true or not---Trial 

Court in order to satisfy itself about such nature of the confession had referred to 

medical report and the evidence collected by. the Investigating Officer available on 

record, but said evidence having not been recorded in the Court could not be 

considered as a legal evidence against the accused---After recording evidence and 

taking into consideration the necessary aspects of the case Trial Court might have not 

awarded the impugned punishment to the accused---Conviction and sentence of 

accused were consequently set aside and the case was remanded to the Trial Court 

for de novo trial by recording evidence and fresh decision in. accordance with law." 

  

15. In the afore referred circumstances we are in agreement with the argument of the learned 

counsel for the appellant that it was the duty of the learned trial Court to record the 

prosecution evidence in spite of the fact that the appellant made confessional statement. It is 

evident from the impugned judgment that the appellant was convicted and sentenced to 

Death on the basis of his confessional statement which he made before the learned trial 

Court as stated above, for committing the murder of the deceased. However, without 
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commenting on the evidentiary value of confession as the capital punishment was likely to 

be awarded to the appellant solely for the reason that the appellant has admitted his guilt, 

therefore, learned trial Court should have recorded the prosecution evidence but it failed, 

therefore, keeping in view the mandate of subsection (b) of the section 376, of Cr.P.C., the 

impugned judgment is termed as no judgment in the eye of law which is set aside and the 

case is remanded back to the learned District and Sessions Judge, Vehari with the direction 

either to try this, case himself or entrust it to some learned Additional Sessions Judge for its 

trial from the stage of plea of confessional statement of the appellant on the same charge 

which was framed against the appellant. It has also been noticed that the case pertains to the 

year 2004, therefore, in the interest of justice the learned trial Court is directed to complete 

the trial of this case within a period of three months, positively, from the date or receipt or 

this judgment. It is further observed that during pendency of the trial, the appellant shall 

remain in the jail as an under trial prisoner. The Additional Registrar (Judicial) of this court 

is directed to immediately send back the record of this case to the learned District and 

Sessions Judge, Vehari, for compliance. 

  

16. Murder Reference is answered in Negative and sentence of death is not confirmed. 

  

N.H.Q./A-213/L         Case remanded. 
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Before Sardar Muhammad Shamim Khan, J 

ASIM FAYYAZ---Appellant 

Versus 

THE STATE---Respondent 
  

Criminal Appeals Nos. 155, 166 and Criminal Revision No. 88 of 1999, heard on 29th 

September, 2010. 

  

Penal code (XLV of 1860)--- 
  

----S. 302(b)/34---Qatl-e-amd---Appreciation of evidence---F.I. R. was lodged promptly, 

but evidence of complainant had revealed that Investigating Officer, recorded his statement 

at the spot and thumb impression was also obtained on the said statement at the spot-F.I.R. 

was not lodged at the time as alleged by the prosecution, rather it was fabricated afterwards 

at the spot after deliberation and consultation---Veracity of F.I.R. in circumstances had 

become highly doubtful---Prosecution had failed to prove the motive against accused and 

identification of accused in the moonlight also had become doubtful---Ocular account given 

by the prosecution was falsified by the medical evidence---Opinion of doctor showed that 

injuries on the person of the deceased might be the result of single fire---Such opinion of 

doctor, was also contrary to the version of the prosecution story--Incident was an unseen 

occurrence---Complainant had also admitted enmity with so many persons during cross-

examination, including enmity of a murder case; and in such situation as to who committed 

the murder of the deceased, was shrouded in mystery as accused had no motive to commit 
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murder---Prosecution, in circumstances, had failed to prove the ocular account, which was in 

conflict with medical evidence---Recovery of double barrel gun from the possession of 

accused, was not corroborative piece of evidence against accused, as no empty was secured 

from the place of occurrence and there was no report of Forensic Science Laboratory, in that 

regard---Prosecution having failed to prove its case beyond reasonable doubt against 

accused, he was acquitted of the charges, in circumstances. 

  

Muhammad Rahim v. The State 1973 PCr.LJ 904; Muhammad Arshad v. The State PLD 

1995 SC 475 and Bashir alias Bashira and another v. The State and others 1995 SCMR 276 

ref.  

M. Nadeem Ahmad Kanjo for Appellant.  

Tahir Mehmood for the Complainant.  

Malik Riaz Ahmad Saghla, D.P.-G. for the State. 

Date of hearing : 29th September, 2010. 

   

JUDGMENT 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Asim Fayyaz, appellant, through the 

present appeal (Criminal A. No.155 of 1999), has challenged the conviction and sentence, 

passed against him in a case bearing F.I.R. No.189 dated 2-6-1996 for the offence under 

sections 302 and 34, P.P.C., registered at Police Station Saddar Mianchannu, District 

Khanewal. He was tried by learned Additional Sessions Judge, Khanewal, who vide his 

judgment dated 11-3-1999 sentenced the appellant under section 302(b) of P.P.C. and 

convicted him to life imprisonment with fine of Rs.50,000 as compensation to the legal heirs 

of the deceased Zahoor Ahmad and in default to undergo six months' S.I. with advantage of 

section 382-B of Cr.P.C. 

  

2. The prosecution story, as stated by complainant Nusrat (P.W.1) is that he was resident of 

Chak No.43/15-L and cultivated land situated in Square No.9 measuring 121/2 acres owned 

by Ali Gohar son of Muhammad Sadique as tenant where he had made a bheni. His son 

Zahoor Ahmad aged 24/25 years had kept goats and sheep there. On the fateful night, the 

complainant along with his son Zahoor Ahmad, nephew Munir Ahmad son of Noor Ahmad 

and brother Ghulam Muhammad alias Goma were sleeping as guard for the cattle head 

behind the bheni. At 11-00 pm, they woke up on the barking of dogs and saw accused Asim 

Fayyaz while armed with gun, accused Amjad Fayyaz empty handed, both sons of Ghulam 

Muhammad were standing near the cot of his son Zahoor Ahmad. The complainant warned 

the accused but within their view the accused Asim Fayyaz made two fires at his son Zahoor 

Ahmad simultaneously which hit him on his head. The complainant and his companions 

identified the accused Asim Fayyaz and Amjad Fayyaz in moon light. They tried to catch 

hold of the accused on which the accused Asim Fayyaz raised Lalkara that if any body dared 

to come forward he would also be treated alike. The accused ran away towards chak side 

along with their respective weapons while firing in the air. The complainant along with his 

companions noticed that his son had died due to the injuries. The matter was reported to the 

police and present case was registered accordingly. 
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3. Motive behind the occurrence was that the accused had a suspicion that Munir Ahmad, 

nephew of the complainant, had illicit relations with the wife of the accused Amjad Fayyaz 

and due to this grudge both the accused with their common intention had committed murder 

of his son Zahoor Ahmad. 

  

4. After completion of investigation, challan was submitted against the appellant. Charge 

was framed, to which, they pleaded not guilty and claimed trial. In order to prove its case, 

prosecution examined as many as 9 witnesses in all and also tendered documentary 

evidence. 

  

5. P.W. 1 Nusrat narrated the ocular account of the occurrence as mentioned above and 

testified the contents of F.I.R. (Exh.PA) which was recorded on his statement. 

  

6. P.W.2 Ghulam Muhammad alias Goma deposed the ocular account of the occurrence and 

corroborated the statement of P.W. Nusrat, complainant. 

  

7. P. W.3 Muhammad Hussain, Patwari deposed that he prepared rough sketch of the place 

of occurrence and thereafter prepared site plans Exh.PF, Exh. PF/1 and Exh. PF/2. 

  

8. P. W.4 Muhammad Amir identified the dead body of Zahoor deceased at the time pf his 

postmortem. 

  

9. P.W.5 Muhammad Saleem, C/1628 deposed that he transmitted a sealed parcel said to 

contain blood stained earth to the Office of Chemical Examiner, Lahore. 

  

10. P. W.6 Ghulam Nabi, C/873 had escorted the dead body of Zahoor deceased to the Civil 

Hospital, Mianchannu. 

  

11. P.W.7 Muhammad Yousuf, HC/1597 deposed that he kept one sealed parcel said to 

contain blood stained earth and other articles of case property in maalkhana for safe custody. 

  

12. P.W.8 Dr. Muhammad Yousuf conducted postmortem examination on the dead body of 

Zahoor Ahmad and observed the following injuries on his person: 

  

"(1) A fire arm lacerated wound measuring 1-1/2 cm x 2 cm x deep going when felt 

by entering the probe. This had averted margins i.e. exit wound situated on top of 

head 15 cm behind the nasal bridge. 

  

(2) A fire-arm lacerated wound measuring 5 cm x 1 /12 cm and deep going. This had 

everted margins. This wound was situated on left side of head 10 cm behind left ear. 

This was an exit wound and part of brain matter was coming out of this wound. 

  

(3) A fire-arm lacerated wound 1-1/4 cm x 1-1/2 cm with everted margins and 

situated between wound Nos. 1 and 2. 

  

This was an exit wound. 
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(4) This was a fire-arm lacerated wound measuring 1-1/2 cm x 1-1/4 cm on left side 

of head 3 cm behind wound No.3. It had inverted and blackened margins i.e. an entry 

wound. This was also deep going wound. 

  

(5) A fire-arm lacerated wound measuring 1-1/2 x 1-1/2 cm going deeply with 

blackened and inverted margins. This wound was present 2.5 cm behind wound No.4 

on the back part of skull bone about 20 cm on the back of left ear. 

  

(6) A fire-arm lacerated wound of 1-1/2 cm x 1/2 cm with blackened and inverted 

margins on left side of back of head and 2 cm behind wound No.5. 

  

(7) This was the biggest wound. It was a fire-arm wound with crushed margins, 

measuring 10 cm x 4 cm deep going into brain cavity. A part of brain matter was 

coming out of this wound. When the wound was dissected and explored a plastic was 

of cartridge was found on 2 inches depth of this wound. This was preserved sealed 

and handed over to police. This wound was present between wound Nos.3 and 7 on 

the back of head. 

  

(8) A black mark of wound measuring 2 cm x 1/2 cm x superficial. This was a black 

bruise and was situated on left side of face, 3 cm lateral to the outer angle of left eye 

on left side of face. On palpation matellic pieces were recovered." 

  

13. P.W.9 Mazhar Abbas, Inspector had conducted the investigation of this case. However, 

Munir Ahmad P.W. was given up being unnecessary witness. 

  

14. The statement of the appellant/accused under section 342, Cr.P.C. was recorded wherein 

they denied the allegation levelled against them and professed their innocence. In answer to 

question, why this case against you and why the P.Ws. have deposed against you, the 

appellant Asim Fayyaz stated as under:-- 

  

"I am innocent. One Rafique and Inayat Ullah, Tulla by caste, are residents of the 

Chak No.43/15-L. One Badroo purchased one acre of land from aforementioned 

Rafique and Inayat. The above transaction was pre-empted by one Shabbir. Ghulam 

Muhammad alias Goma P.W. and Nusrat P.W. along with Noor Muhammad paid a 

sum of Rs. 21,000 to Shabbir so that he may deposit the 1/3rd amount of the pre-

emption suit and for other expenses. There was understanding between Ghulam 

Muhammad alias Goma and Nusrat P.W. that Shabir after getting a successful decree 

in his favour would transfer the land to the complainant and Ghulam alias Goma 

P.W. The pre-emption suit of Shabbir was dismissed and appeal against the same is 

pending. Aforementioned Badroo and his sons threatened the complainant Ghulam 

alias Goma P.W. Noor Muhammad and Zahoor Ahmad deceased for playing 

mischief of getting pre-emption suit instituted against them. Because of the above 

dispute Badroo and his sons had injured by way of murderous assault upon Ghulam 

Muhammad alias Goma P.W. who remained admitted in the hospital. Rafique and 

Liaqat had also given beating to Ghulam alias Goma P.W. Aforementioned Rafique 
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and Liaqat are cousins of Badroo alias Pehlwan. P.W. Ghulam alias Goma had also 

moved an application against Rafique and Liaqat for registration of a criminal case 

against them. Because of the above enmity the complainant party and the deceased 

was on the risk of their life at their hands. There were other enemies also of the 

deceased and the complainant party. One Mst. Khanum is the sister of Munir P.W. 

Intizar Kanjan was caught red handed with Mst. Khanun while in objectionable 

position nearly one and a half month before the present murder. Because of the 

above incident Ghulam Muhammad alias Goma P.W. and Munir Ahmad P.W. along 

with others had made firing upon aforementioned Intizar. Because of the above 

incident Intizar mounted an attack on the house of Munir Ahmad P.W. and made 

firing. Intizar was also made an accused in the present case and was taken into 

custody but later on with mala fide and ulterior motive police dishonestly released 

him. Zahoor Ahmad, deceased died in an un-attended occurrence. The accused was 

not known. Rab Nawaz tracker was called for the identification of the footprints of 

the assailant." 

  

15. The co-accused Amjad Fayyaz adopted the statement of Asim Fayyaz, appellant/accused 

in reply to a question as to why this case against him. The accused in their defence did not 

produce any evidence. They also did not opt to get record their statements under section 

340(2) of Cr.P.C. 

  

16. After hearing learned counsel for the parties and going through the record, learned trial 

court convicted and sentenced the appellant Asim Fayyaz, as mentioned above, whereas, co-

accused Amjad Fayyaz was acquitted of the charge, preferred against him by the 

prosecution. Hence this appeal. 

  

17. Learned counsel for the appellant submits that motive of the prosecution story was that 

the accused had suspicion that Munir Ahmad (given up P.W.) was having illicit relations 

with wife of acquitted co-accused Amjad Fayyaz. At the time of occurrence said Munir 

Ahmad was allegedly available at the place of occurrence there and the appellant's first 

target would have been Munir Ahmad as motive was alleged against him and there was no 

justification to commit the murder of Zahoor Ahmad, deceased. It has further been 

submitted that although subsequently prosecution improved their statement regarding the 

motive that an altercation took place between Zahoor Ahmad, deceased and Asim Fayyaz, 

appellant prior to this occurrence regarding illicit relations of Munir Ahmad, P.W. with the 

wife of Amjad Fayyaz but this portion of motive was confronted with the previous 

statements of the P.Ws. So, it cannot be used against the appellant. It is further contended by 

learned counsel for the appellant that according to the prosecution version F.I.R. (Exh.PA) 

was registered at police station but, according to the evidence of complainant Nusrat, P. 

W.1, his statement was recorded at the spot and I.O. also obtained his thumb impression on 

said statement at the spot. So, prosecution has not proved the lodging of F.I.R. as stated by 

them making the whole prosecution as doubtful; that ocular account of this case has been 

furnished by P.W. Nusrat, who is father of Zahoor Ahmad, deceased and Ghulam 

Muhammad, P.W.2, who is real uncle of Zahoor Ahmad, deceased; that Nusrat P.W.1 and 

Ghulam Muhammad, P.W.2 are chance witnesses; that occurrence took place at night time 

and according to the prosecution story they identified the appellant in moon lit night but 
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serious question of identification is involved in this situation. Reliance has been placed on 

Muhammad Rahim v. The State 1973 PCr.LJ 904), Muhammad Arshad v. The State (PLD 

1995 SC 475) and Bashir alias Bashira and another v. The State and others (1995 SCMR 

276). Learned counsel for the appellant further submits that there is conflict between ocular 

account and medical evidence as the appellant allegedly fired at the deceased at the time 

when he was sleeping and his face was visible but all of injuries on the person of the 

deceased were on the back side of his head which cannot be sustained in sleeping condition; 

that allegedly the appellant fired two shots at the deceased simultaneously from one point 

but doctor observed blackening and burning in respect of injuries Nos. 4 to 6 and in respect 

of other injuries no blackening and burning was found which means that fires at the 

deceased were made from different distances; that the police also arrested one Intizar in this 

case as suspect who was later on released by the police which means that occurrence was 

unseen; that although gun was recovered from the possession of the appellant but as no 

empty was secured by the police from the place of occurrence, so, the recovery of gun in the 

absence of report of Forensic Science Laboratory is inconsequential. It has lastly been 

argued that although the case was not proved against the appellant but he has served out 

almost all of his sentence and his unexpired portion of sentence remains only four months 

and two days. He prayed for acquittal of the appellant. 

  

18. Learned counsel for the complainant and learned D.P.-G. have contended that 

occurrence took place at 11-00 p.m., whereas, the matter was reported to the police at 12-30 

p.m. So, such promptly lodged F.I.R. eliminates all chances of deliberation and consultation; 

that although motive is not attributed to the appellant in the F.I.R. but subsequently at the 

time of evidence P.W.1 Nusrat and P.W.2 Ghulam Muhammad had narrated the motive of 

occurrence against the appellant; that the appellant is nominated in the F.I.R. and according 

to the evidence he fired at the deceased with his gun and committed the murder of Zahoor 

Ahmad, deceased; that although both the eye-witnesses are relatives of the deceased but they 

have no enmity to falsely involve the appellant in this case; that both the eye-witnesses had 

furnished explanation for their presence at the spot at the time of occurrence; that although 

occurrence took place at night time but prosecution had given the source of identification; 

that ocular account furnished by the prosecution had been corroborated by the medical 

evidence; that recovery of gun from the possession of the appellant is also corroborative 

piece of evidence against him; that prosecution has proved its case beyond reasonable doubt 

against the appellant. So, they have prayed for dismissal of the appeal of the appellant. 

  

19. I have heard the arguments of learned counsel for the parties and have perused the record 

with their able assistance. 

  

20. This occurrence took place on 1-6-1996 at 11-00 p.m., whereas, Nusrat P.W.1 lodged 

F.I.R. (Exh.PA) on 2-6-1996 at 12-30 a.m. at police station after about 1-1/2 hours of the 

occurrence. Apparently, this F.I.R. was lodged promptly by Nusrat, complainant/P. W.1 but 

perusal of evidence of complainant Nusrat reveals that I.O. recorded his statement at the 

spot and thumb impression was also obtained on the said statement at the spot. So, it is very 

much clear that F.I.R. was not lodged at 12-30 a.m. at police station as alleged by the 

prosecution rather it was fabricated afterwards at the spot after deliberations and 
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consultations. In this situation, the veracity of F.I.R. becomes highly doubtful keeping in 

view the fact that occurrence took place at night time. 

  

21. Motive of this occurrence as per F.I.R., was that accused entertained suspicion that 

Munir Ahmad, nephew of the complainant was carrying on illicit relations with wife of 

Amjad Fayyaz and due to this grudge the accused persons committed the murder of Zahoor 

Ahmad. According to the prosecution own story, Munir Ahmad nephew of the complainant, 

was also seeping at the place of occurrence along with the deceased and other P.Ws. and had 

the appellant wanted to commit the murder due to the aforementioned motive then their first 

target would have been said Munir Ahmad, who was also available at the spot and there was 

no justification for the appellant to commit the murder of Zahoor Ahmad, who had no 

concern with the motive as alleged by the prosecution. In order to prove the motive 

prosecution produced P.W.1 Nusrat and P.W.2 Ghulam Muhammad. P.W.1 Nusrat in 

addition to the motive stated by him in the F.I.R., improved the motive and stated that the 

appellant Asim Fayyaz made complaint to him and his son Zahoor Ahmad, deceased 

regarding the illicit relations of Munir Ahmad with wife of Amjad Fayyaz and due to this 

reason an altercation took place between Zahoor Ahmad, deceased and Asim Fayyaz, 

appellants. This portion of motive stated by P.W.l, was confronted with F.I.R. (Exh.PA), 

where it was not so recorded. So, this improved part of the confront motive cannot be used 

against Asim Fayyaz, appellant. Mazhar Abbas, Inspector/Investigating Officer appeared as 

P.W.9 and according to his evidence Asim Fayyaz appellant who was employed in Pak 

Army was, according to the record, on his duty at the time of alleged exchange of altercation 

between Zahoor Ahmad, deceased and the appellant. In this way, the prosecution has failed 

to prove the motive against the appellant. 

  

22. Now coming to the ocular account of the prosecution story. It has been furnished by 

P.W.1. Nusrat and P.W.2 Ghulam Muhammad. P.W.1 Nusrat is father and P.W.2 Ghulam 

Muhammad is real uncle of the deceased Zahoor Ahmad. According to the prosecution own 

story, Zahoor Ahmad, deceased kept goats and sheep and at the time of occurrence Zahoor 

Ahmad, deceased was sleeping in order to keep guard on his cattle heads where occurrence 

took place. The house of Nusrat, P.W.1 is situated at a distance of two karams from the place 

of occurrence whereas Ghulam Muhammad, P.W.2 resides in another separate house. There 

was no reason for P.W.1 Nusrat and P.W.2 Ghulam Muhammad to sleep in the cattle heads of 

Zahoor Ahmad, deceased at the time of occurrence. They have not given any plausible 

explanation that why they were sleeping in the cattle heads of Zahoor Ahmad at that time. 

According to both the eye-witnesses, they identified the appellant in moon lit night. According 

to the site plan, Exh.PF, prepared by Patwari, the P.Ws. were at a distance of six karams from 

the appellant when they witnessed the occurrence. The identification of the appellant from the 

distance of 32-1/2 feet casts serious doubt regarding the identification of appellant by the 

P.Ws. keeping in view the case laws, referred to by learned counsel- for the appellant. 

According to the prosecution own evidence, there was complete grown up "Keekar" tree near 

the place of occurrence which has been shown at point No. 6 of the site plan, Exh.PF, prepared 

by Patwari. In the presence of full grown up "Keekar" tree near the place of occurrence the 

identification of the appellant in the moon light becomes more doubtful. 
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23. Another important aspect of the case is that P.W.1 Nusrat Ghulam Muhammad P.W.2, and 

given up P.W. Munir Ahmad, were sleeping in the cattle head of Zahoor Ahmad, deceased. At 

the time of occurrence at the barking of dogs all of them got up whereas deceased Zahoor 

Ahmad kept on sleeping. According to the evidence of Nusrat, P.W.1, they had not covered 

their faces when they were sleeping at the place of occurrence including Zahoor Ahmad, 

deceased and their faces were opened. The allegation against the appellant is that he fired two 

shots at Zahoor Ahmad, deceased on his head when he was sleeping. In such situation, 

deceased must have received injuries on the front side of his head: The ocular account given 

by the prosecution is falsified by the medical evidence as doctor observed all injuries on the 

back side of head of the deceased which could not be sustained in sleeping position. 

  

24. Another import contradiction between the ocular account and medical evidence is that 

according to the prosecution witnesses Asim Fayyaz, appellant made both fires 

simultaneously at the deceased from a distance of one karam. Perusal of evidence of Dr. 

Muhammad Yousuf, P.W.8, reveals that he observed blackening in respect of Injuries Nos.4 

to 6, whereas blackening was not observed by the said doctor in respect of injuries Nos.7 

and 8 which is clear indicative of the fact that fires at the deceased were made from different 

distances. According to the opinion of doctor, the injuries on the person of the deceased 

might be the result of single, fire. This opinion of the doctor is also contrary to the version of 

the prosecution story. 

  

25. Perusal of evidence of P. W.1/complainant Nusrat reveals that one Intizar who had 

enmity with the complainant party was also arrested by the police in this case. The 

complainant also admitted stated in his evidence that he do not know that for how many 

days that Intizar remained under the custody of the police. The admission of the complainant 

regarding the arrest of Intizar clearly shows that it was an unseen occurrence and other 

persons were also arrested as suspects in this case. The complainant has also admitted his 

enmity with so many other persons during cross-examination including enmity of murder 

case and in such situation who committed the murder of Zahoor Ahmad is shrouded in 

mystery as the appellant had got no motive to commit his murder. So, the prosecution has 

failed to prove the ocular account which is in conflict with medical evidence. 

  

26. Lastly, coming to the recovery of double barrel gun (P7) from the possession of the 

appellant which was taken into possession vide memo. Exh. PE witnessed by P.W.2, 

Ghulam Muhammad, it is not corroborative piece of evidence against the appellant as no 

empty was secured from the place of occurrence. So, there is no report of Forensic Science 

Laboratory in this regard. 

  

27. The upshot of the above discussion is that prosecution has failed to prove its case beyond 

reasonable doubt against the appellant. So, I set aside the impugned judgment dated 11-3-

1999, passed by learned Additional Sessions Judge, Khanewal and accept the Criminal 

Appeal No. 155 of 1999 and acquit the appellant Asim Fayyaz from the charges. The 

appellant Asim Fayyaz is on bail. His bail bonds are cancelled and sureties are discharged. 

  

H.B.T./A-10/L A      ppeal accepted.
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2011 PCr.LJ 652 

[Lahore] 

Before Sardar Muhammad Shamim Khan and Sardar Tariq Masood, JJ 

SHAHID HUSSAIN and another---Appellants 

Versus 

THE STATE---Respondent 
  

Criminal Appeals Nos. 409, 434 of 2005 and Murder Reference No. 380 of 2005, 

heard on 2nd June, 2010. 

  

Pe n a l  Cod e  ( XL V  of  1 86 0 ) - - -   
- - - -S s .  302(b)/34 & 302/109---Qatl-e-amd, abetment---Appreciation of evidence---

Benefit of doubt---Complainant had created a false motive to involve the accused in the 

case---Prosecution had withheld the independent eye-witnesses of the locality 

regarding the occurrence---Ocular testimony was in conflict with medical evidence---

Eye-witnesses had improved their statements at the trial qua the injuries caused b y the 

accused on the deceased---F.I.R. had been chalked out after observing the injuries on 

the person of the deceased---Recovery of Kalashnikov from accused was 

inconsequential in the absence o f  report of Forensic Science Laboratory---Positive 

report o f  Forensic Science Laboratory in respect of the pistol recovered from other 

accused, was of no avail to prosecution, when prosecution witnesses were not found to 

be present at the time of occurrence---Even otherwise, recovery could not be used as a 

corroborative piece of evidence for disbelieving main evidence---Accused charged 

with the abetment of murder was not shown by evidence to have instigated, conspired 

or aided other accused in any manner to murder the deceased, which. were the essential 

ingredients for conviction under S.109, P.P.C. read with S. 302(b)134, P.P.C.---

Occurrence was unseen---Deceased might have been killed by other persons having 

serious enmity with him---Accused were acquitted on benefit of doubt in circumstances. 

  

Qazi Sardar-ud-Din Alvi and Sardar Zafar Ahmad Khan Lound for Appellants.  

Mian Bashir Ahmad Bhatti, D.P.-G. for the State.  

Sardar Tariq Sher Khan for the Complainant.  

Date of hearing: 2nd June, 2010.  

  

JUDGMENT 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Shahid Hussain, Qurban Hussain and 

Nazar Hussain, appellants, through two separate appeals, have challenged the conviction and 

sentence, passed against them in a case bearing F.I.R. No.121 dated 22-9-2004 for the 

offence under sections 302, 109 and 34, P.P.C., registered at Police Station Kala, District 

D.G. Khan. They were tried by Muhammad Rafat Sultan Sheikh, learned Additional 

Sessions Judge, Dera Ghazi Khan, who vide his judgment dated 30-5-2005 convicted and 

sentenced both Shahid Hussain and Qurban Hussain, appellants to Death under section 

302(b), of P.P.C. with imposition of Rs.1,00,000 (each) as compensation under section 

544-A, of Ct.P.C. to be paid to the legal heirs of the deceased which shall be recoverable as 

arrears of land, however Nazar Hussain, appellant was convicted under section 
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302(b)/109 of P.P.C. and sentenced to imprisonment for life. He was also liable to pay 

Rs.50,000 as compensation under section 544-A of Cr.P.C. to the legal heirs of the 

deceased Ghulam Shabbir which shall be recoverable as arrears of land. In default of 

payment he shall further undergo for Six Months' (S.I.). Benefit of section 382-B of Cr.P.C. 

was also extended to him. 

  

2. Murder Reference No.380 of 2005 for confirmation of sentence of death or otherwise, 

awarded to Shahid Hussain and Qurban Hussain, appellants and appeals (Criminal 

Appeal Nos.409 and 434 of 2005), filed by the appellants for setting aside conviction 

and sentence, are pending b e f o r e  this Court. All these matters are being disposed of 

together through this single judgment. 

  

3. Concisely the prosecution story as enunciated in the F.I.R. (Exh.PC) by the complainant 

Ghulam Hussain son of Muhammad Usman P.W.4 is that he was a handicapped person 

and had been running a small tea hotel and rented out T.V and CD player at Baig Chowk. 

During the night of 27th/28th of August, 2004, TV, CD player and cassettes were stolen 

from his shop and he doubted upon Khalid, Shahid sons of Wahid Bakhsh Hotwani, 

Wazir Ahmad son of Ghulam Saddique Lojani. They returned the articles after receiving 

"Bhonga" from the complainant. The complainant got registered a case against them. 

Police had conducting raid for their arrest. On 22-9-2004, at about 1230 noon, the 

complainant in the company of his son Riaz Hussain, his brother Haji Mubarak and 

Ghulam Shabbir son of Ghulam Hussain Gajani son in law. of his brother were sitting at 

hotel. Meanwhile, from eastern side Shahid and Khalid sons of Wahid Bakhsh armed with 

Kalashnikovs , Sadiq armed with rifle 10 Taki, Qurban armed with pistol .30 bore sons of 

Mir Khan caste Hotwani resident of Hotahotwani came over there Khalid raised Laikara 

that you were to be taught a lesson for getting registration of case. On saying this, Sadiq 

made fire from rifle which landed on left thigh of Ghulam Shabbir. Thereafter, all the 

accused Shahid, Khalid and Qurban made firing upon Ghulam Shabbir from their 

respective tire-arms which hit upon his testicles, left and right thighs and knees. He 

bathed in blood and collapsed down. Accused had been declaring that if anybody 

would come near, he would also be met with the same fate. The complainant and P.Ws. 

due to fear did not go to near. Accused Sadiq, Shahid, Khalid and Qurban after causing 

injuries to Giuliani Shabbir fled towards east. Ten minutes before the occurrence Nazar 

Hussain son of Talib Hussain Hotwani, police constable, came to Baig Chowk. Two 

motorcycle riders were with him. At that time, Sadiq accused was sitting at Baig 

Chowk Nazar Hussain accused by pointing showed Ghulam Shabbir to Sadiq accused 

and then took Sadiq in his company and went away. After departure of Nazar Hussain 

and Sadiq all the accused with common intention and object came there and murdered 

Ghulam Shabbir with fire arms. The occurrence had taken place at the instance of 

Nazar Hussain. Ghulam Shabbir in injured condition was taken to Shadan Lund 

Hospital. On his arrival there he succumbed to injuries. The complainant P.W.4 came 

to police station at 1-30 p.m. on 22-2-2004. His statement Exh.PC was recorded by 

P.W.11 Ghulam Mustafa S.I. Its contents were read over to him, who affixed his 

thumb-impression as token of its correctness. 
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4. Motive behind this occurrence, as stated by the complainant P.W.4 Ghulam Hussain, is that 

he used to run a tea hotel and also rented out TV and CD Player. During the night of 27th/28th 

of August, 2004, TV, CD Player and cassettes were stolen from his shop. He doubted upon 

Khalid, present appellant, and Shahid sons of Wahid Bakhsh Hotwani, Wazir Ahmad son of 

Ghulam Siddique Lojani and they returned the said articles after receiving from him 

"Bhonga". The complainant got registered a case against them. Police had been conducting 

raid for their arrest. Due to this grudge the appellant Muhammad Khalid along with his co-

accused had murdered his son Ghulam Shabbir. 

  

5. After completion of investigation, challan was submitted against the appellants. It is 

pertinent to mention here that the appellant Muhammad Khalid Hussain, remained proclaimed 

offender and was arrested on 7-10-2005. Charge was trained, to which, appellant pleaded not 

guilty and claimed trial. In order to prove its case, prosecution examined as many as eleven 

(11) witnesses in all and also tendered documentary evidence. 

   

P.W.1. Tanver Raza Jafri, Draftsman, prepared scaled site plan Exh. PA' of the spot. 

  

P. W.2. Muhammad Afzal 398/1-HC kept two sealed parcels containing blood-

stained earth and empty cartridges in safe custody and on 24-10-2004 handed 

over these parcels to Ghulam Farid 337/C for its onward transmission to the 

office of Chemical Examiner and Forensic Science Laboratory, Lahore. 

  

P.W.3. Rasheed Ahmad is also witness to memo Exh.PB, pertaining to 

collection of last-worn clothes of the deceased by P. W.9/1.0. 

  

P.W.4. Ghulam Hussain, is the complainant and eye-witness of the occurrence. 

  

P.W.5. Haji Mubarak Ali, is brother of the complainant and also eye-witness of 

the occurrence. 

  

P. W.6. Ghulam Farid 737/C transmitted two sealed parcels said to contain 

blood stained earth and empties to the office of Chemical Examiner and 

Forensic Science Laboratory, Lahore. He delivered the same on 16-10-2004 in 

the respective offices. On 3-11-2004 he again transmitted two sealed parcel said 

to contain Kalashnikov and pistol .30 bore to the office of Forensic Science 

Laboratory, Lahore. He delivered the same on 4-11-2004. 

  

P.W.7. Mohkam Din was the witness of abetment. 

  

P.W.8. Abid Hussain, No.1037/C, escorted the dead body of deceased to the 

mortuary at District Headquarter Hospital, Dera Ghazi Khan. 

  

P.W.9. Dr. Aagha Naimat Ullah, conducted autopsy on the dead body of deceased 

Ghulam Shabbir son of Ghulam Hussain and found the following injuries with 

external appearance: 
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(i) oval shaped, lacerated wound 1/2 cm x 1/4 cm on lateral side of upper 1/3 of left 

thigh, the margins of wound were inverted. Wound was going deep. 

Blackening was present around the margin of the wound (wound of entry). 

  

(ii) oval shaped lacerated wound 1/2 cm x 1/4 cm about 1 cm below and medial to 

injury No.1. The margins were inverted, wound was going deep. Blackening 

was present around the margin of wound, this was also wound of entry. 

  

(iii) An oval shaped lacerated wound 1/2 cm x 1/4 cm on lateral side of left thigh situated 

vertically below injury to 2 at a distance of 5 cm. The margins was inverted, 

blackening was present. Wound was going deep. It was also wound of entry. 

  

(iv) An oval shaped lacerated wound 3/4 cm x 1/4 cm on lateral side of left thigh 

about 5 cm above injury. No.3, margins were inverted going deep, 

blackening was present. It was also wound of entry. 

  

(v) An oval shaped lacerated wound 3/4 cm x 1/2 cm on aspect of upper 1/3 cm of 

left thigh. The margins were averted. It was wound of exit. 

  

(vi) A lacerated wound irregular in shape on upper most of thigh 6 cm away from 

injury No.5. It was also wound of exit. 

  

(vii) A lacerated wound 1 cm x 1/2 cm on medial side of upper part of left thigh 

about 4 cm below and medial to injury No.6. It was also wound of exit. 

  

(viii) A lacerated wound 3/4 cm x 1/4 cm on inner side of left thigh about 3 cm 

below injury No.7. It was also wound of exit. 

  

(ix) A lacerated wound on seriatim 7 cm x 6 cm, destroyed testis was visible 

through the wound. There was also a lacerated wound 3 cm 1/2 cm on glans 

of penis. The scrotum and testis were injured due to injury No.4 (entry) and 

injury No.6 (exit.). 

  

(x) A lacerated wound 4 cm x 1/2 cm on upper most part of right thigh on inner side. The 

margins were inverted and wound was going deep. It was wound of entry. 

  

(xi) A lacerated wound 12 cm x 6 cm on front of right thigh almost in middle, 

muscle visible through wound, there is fracture of right femur, broken into 

pieces. Thigh was leavy almost double to left thigh due to heavy blood moss 

as clotted blood was present in right thigh. It is also wound of exit. 

  

He further deposed that injury Nos.10 and 11 proved fatal which caused 

massive hemorrhage. Death occurred due to shock and hemorrhage, as result of 

injury Nos.10 and 11 
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P.W.10. Bashir Ahmad witnessed the recoveries of Kalashnikov (P-6) and pistol 

.30-bore (P-7). 

  

P.W.11. Ghulam Mustafa SI/10 conducted the investigation of this case. 

  

6. After the closure of prosecution evidence, statement of the accused persons under 

section 342, Cr.P.C. was recorded, wherein they have denied the allegation, as asserted 

by the prosecution. The plea taken by the accused/appellant Shahid Hussain, in his 

statement under section 342, Cr.P.C. is reproduced as under:-- 

  

"I have been falsely involved in this case on suspicion and due to grudge of the 

theft case, got registered against me by the complainant. I had no enmity or 

grudge with the deceased. I did not commit the instant occurrence."- 

  

Plea taken by Qurban, appellant is reproduced as under:-- 

  

"I have been falsely involved in this case due to close relation with Shahid and 

Khalid co-accused. I have been falsely involved on suspicion due to close 

relationship with Shahid and Khalid co-accused. I did not commit the instant 

occurrence: I am innocent." 

  

Plea taken by Nazar Hussain, appellant is re-produced as under:-- 

  

"Unfortunately co-accused of this case are my distant relatives. I have no concern with 

them except the said relationship. I am a police employee as constable. I was posted at 

police check post Pull 22000, within the limits of Police Station Taunsa which is 25 

K.M. away from the alleged place of occurrence. At the time of alleged occurrence I 

was on duty on the said check post where Kalim Ullah 375/C, Saif Ullah 564/C, 

Muhammad Bakhsh Khan 242/C, Abdul Hamid 732/C were also posted there under 

the supervision of Zulfiqar Ali, HC. All the police officials who are posted at the said 

post appeared before the Investigating Officer to prove the plea of alibi. A 

departmental inquiry was also held in which I was exonerated by the local police. I 

was falsely involved in this case with the connivance of complainant. I was roped in 

this case due to apprehension that I might not help the accused. All the P.Ws. are inter 

se related as they are interested witnesses. They deposed against me on the direction of 

the complainant to strengthen the prosecution case. I' have been falsely involved in this 

case. I am innocent." 

  

7. The accused persons did not opt to appear under section 340(2) of Cr.P.C. however, 

opted to produce evidence in their defence and closed the same after tendering certain 

documents in documentary evidence. The accused persons also produced Muhammad 

Elsa 1242/C and Zulfiqar Ali 849/HC in their defence. 

  

8. After hearing learned counsel for the parties and going through the record learned 

trial Court convicted the appellants as mentioned above. 
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9. Learned counsel appearing on behalf of the appellant submits that the prosecution 

did not prove the motive part of prosecution story and that motive was improved at the 

time of trial; that if motive of the prosecution is believed then the complainant Ghulam 

Hussain or the P.Ws. Haji Mubarak and Riaz have been the first target of the 

appellants; that the appellants had no motive against Ghulam Shabbir deceased so there 

was no reason for them to commit the murder of Ghulam Shabbir, deceased; that the 

prosecution has examined P.W.4 Ghulam Hussain and P.W.5 Haji Mubarak as eye-

witnesses of the occurrence who are close relative of the deceased and inspite of the 

availability of independent witnesses who also witnessed the occurrence no one from 

them was produced as witness to prove the prosecution story; that ocular account is in 

conflict with medical evidence; that the eye witnesses during trial have improved their 

statements which makes the whole prosecution story as doubtful; that according to eye-

witnesses their clothes were stained with blood at the time of occurrence but they did 

not produce their clothes to establish their presence at the time of occurrence; that 

recoveries have also not been proved by the prosecution and the prosecution has failed 

to prove its case beyond reasonable doubt so the appellants are entitled to acquittal. 

  

10. Learned counsel appearing on behalf Nazar Hussain, appellant contended that 

Nazar Hussain, appellant is relative of other appellants; that he was employed as 

constable in police department at that time and there was no evidence against Nazar 

Hussain, appellant to connect him with the commission of offence in this, case; that the 

only allegation against Nazar Hussain was that he pointed out Ghulam Shabbir, deceased 

to Sadiq, accused (since Proclaimed Offender); that during investigation he was found 

innocent as he was on his duty at the time of occurrence and discharge report was 

prepared which was not agreed so he is entitled to the acquittal. 

  

11. On the other hand learned Deputy Prosecutor-General assisted by learned counsel 

appearing on behalf of the complainant has opposed the acceptance of the appeals of the 

appellant and have contended that the matter was reported to the police promptly after about 

one hour; that the appellants are nominated in the F.I.R. and there is specific allegation against 

Shahid and Qurban, appellants that they fired at the deceased with their respective weapons 

which resulted into his death; that ocular account has been confirmed by the Doctor who 

conducted post mortem examination on the person of the deceased; that the appellants have 

committed the murder of the deceased due to the motive as alleged by the prosecution which 

has been proved beyond reasonable doubt; that both the appellants Shahid and Qurban led to 

the recovery of Kalashnikov and pistol .30-bore, respectively and according to the report of 

Forensic Science Laboratory, Lahore, the pistol .30-bore recovered at the pointation of Qurban, 

appellant matched with crime empties of .30-bore so this recovery is a corroborative piece of 

evidence against Qurban, appellant; that prosecution has also proved the case against Nazar 

Hussain, appellant regarding his abetment so they have prayed for dismissal of the appeal. 

  

12. We have heard the learned counsel for the parties at length and perused the record 

with their able assistance. 

  

13. This case was registered on 22-9-2004 at 1-30 p.m. on the statement of Ghulam Hussain 

P.W.4. In his statement Exh.PC Ghulam Hussain, complainant has furnished motive of this 
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occurrence that he had established a tea stall and he also keeps Television and CD Player for 

providing it on rent. On the night falling between 27th and 28th of August, 2004 some body 

committed theft of Television, CD Player and Cassette from his shop and he entertained 

suspicion of theft against Khalid, Shahid (accused in this case) and Wazir Ahmad. The 

accused persons returned him his articles after' receiving BHONGA from him and he got a 

case registered against them and police kept on raiding to arrest aforementioned accused, who 

committed the theft and due to this reason the accused persons have committed the murder of 

Ghulam Shabbir, deceased. 

  

14. It is strange enough that Ghulam Shabbir, deceased in this case was neither 

complainant of aforementioned theft case nor he was sited as witness in the said case. 

The theft case was registered on the statement of Ghulam Hussain, complainant and in 

the said theft case Haji Mubarak and Riaz were witnesses. At the time of this 

occurrence allegedly Ghulam Hussain, complainant, Haji Mubarak and Riaz P.Ws. of 

theft case were available along with Ghulam Shabbir, deceased. Had the appellants 

want to take revenge of theft case their first target would have been Ghulam Hussain, 

complainant or Haji Mubarak and Riaz who were the witnesses of that case. Ghulam 

Shabbir, deceased has no concern whatsoever regarding the motive part of the 

prosecution story. Shahid appellant and Khalid, appellant were suspects in that theft 

case but in this case Qurban, appellant and Sadiq (since Proclaimed Offender) and one 

Nazar Hussain are also accused who have no concern with the motive part of the 

prosecution story. It is ununderstandable that theft case was registered against Shahid 

and Khalid, appellants then why Sadiq (since Proclaimed Offender), Qurban, appellant 

and Nazar Hussain, appellant committed this murder along with Shahid and Khalid. 

  

15. During trial P.W.4 Ghulam Hussain improved motive and deposed that Ghulam 

Shabbir, deceased supported him in the theft case and that Ghulam Shabbir also 

pointed out about the presence of accused persons of theft case. This improvement is 

afterthought and dishonest and simply a false reason has been created in order to 

involve the appellant in this case. Ghulam Hussain, complainant did not state in his 

F.I.R. Exh.PC that Ghulam Shabbir, deceased used to help him in the said theft case, or that 

he pointed out about the presence of the accused. According to Ghulam Hussain P.W.4 all 

the stolen articles were returned by the accused in the theft case after taking BHONGA from 

him so, when all the stolen articles were returned by the accused themselves, there was no 

need for any help by Ghulam Shabbir, deceased to the complainant in this regard. The 

complainant also did not point out that what type of help Ghulam Shabbir, deceased was 

rendering him in said theft case. In our view the prosecution has failed to prove the motive 

against the appellants for committing the murder of Ghulam Shabbir, deceased in this case 

as Ghulam Shabbir, as stated above, had no concern with the previous theft case and we are 

of the considered view that Ghulam Hussain P.W.4 has created a false motive against the 

appellant to involve them in this case. 

  

16. So far as the ocular account is concerned it has been furnished by Ghulam Hussain 

P.W.4 and Haji Mubarak P.W.5, who are real brothers inter se and Ghulam Shabbir, 

deceased was son-in-law of brother of the complainant. According to the evidence of both 

eye-witnesses there were many shops near the place of occurrence and other people of the 
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vicinity also witnessed the occurrence but they did not mention their names as eye-witnesses 

so when other independent witnesses of the locality were eye-witnesses and they were not 

even cited in the F.I.R. as eye-witnesses and they were never produced before the police or 

before the court to prove the prosecution story. The prosecution withheld their beet and 

independent evidence in this case. 

  

17. The ocular account is also in conflict with medical evidence and during the trial the 

P.Ws. improved their statements regarding the infliction of injuries by the appellants. 

According to F.I.R. Sadiq accused (since Proclaimed Officer) fired with his rifle which 

hit Ghulam Shabbir on his left thigh whereas the appellant Shahid, Khalid and Qurban 

inflicted fire arm injuries with their respective weapons on left and right thighs, knee and 

testicles of the deceased. P.W.4 Ghulam Hussain when appeared before the learned trial 

Court he improved his statement and deposed that all the accused fired shots on the body of 

Ghulam Shabbir, deceased which hit him on his left arm, both thighs and testicles. 

During cross-examination he stated that I had stated before the police that deceased 

received injuries on his arm. This portion of his statement was confronted with Exh.DC 

where it was not so recorded. Haji Mubrak P.W.5 further improved his statement during the 

trial and stated that all the accused started firing with their respective weapons which hit the 

deceased on his left arm and left thighs, testicles and on lower abdomen. The improved 

evidence of both P.Ws. is in conflict with medical evidence as during post modem 

examination the doctor neither observed any injury on the left arm of the deceased nor 

any injury on the lower part of the abdomen. According to the evidence of doctor 

injuries Nos.1, 2 and 3 were on the left thigh of the deceased. The perusal of injuries Nos.1, 

2 and 3 reveals that all these three injuries are of same size and dimension and according 

to our opinion these three injuries can be the result of one burst made by Kalashnikov. 

According to the opinion of the doctor these injuries were inflicted from left side of the 

deceased. Injury No.4 on the person of the deceased is also on the left thigh whereas injury 

No.10 on the deceased is on the right thigh. The perusal of injury No.10 reveals that it was 

inflicted by assailant who was on the right side of the deceased. The perusal of the site 

plan Exh.PA reveals that all the accused persons namely Khalid, Shahid, Sadiq, Qurban 

fired at the deceased from Point No.3 which was on the left side of the deceased but 

prosecution is silent that who was on the right side of the deceased who caused injury 

No.10. Remaining all injuries are exit wounds. According to evidence of prosecution the 

fires made by the appellants also hit the testicles of the deceased. Perusal of evidence of 

doctor reveals that Scrotum and Testies were injured due to Injury No.4 which was 

inflicted on left thigh and it damaged the Scrotum and Testies of the deceased and made 

ultimately exit wound. So the evidence of P.Ws. is also in conflict with the medical evidence 

in this regard as no fire of the appellants hit on the testicles of the deceased, directly. 

  

18. Keeping in view the aforementioned contradictions between medical evidence and 

ocular account we are of the considered view that the P.Ws. were not present at the time of 

occurrence and they did not witness the occurrence and F.I.R. was chalked out when they 

observed the injuries on the person of the deceased. 

  

19. So far as the recovery of Kalashnikov from Shahid, appellant is concerned, the 

Kalashnikov was recovered on 18-10-2004 from his possession this recovery of Kalashnikov 
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is inconsequential as there is no report of Forensic Science Laboratory, Lahore regarding the 

recovery of Kalashnikov from Shahid, appellant. So far as the recovery of pistol .30-bore 

from Qurban, appellant is concerned, he also led to the recovery of .30-bore pistol on 18-10-

2004. The report of Forensic Science Laboratory, Lahore is positive regarding the recovery 

from Qurban, appellant but as we have already discussed that P.Ws. were not present at the 

time of occurrence so this recovery of pistol .30-bore from Qurban, appellant can also be 

planted by the prosecution in collusion with the police. Even otherwise recovery is a 

corroborative piece of evidence and when main evidence has been disbelieved, the evidence 

of recovery to the extent of Qurban would not be helpful for the prosecution. 

  

20. Now coming to the case of Nazar Hussain, appellant, he has been convicted under 

section 109 of P.P.C. read with sections 302 and 34 of P.P.C. There is no evidence on 

the record that Nazar Hussain, appellant instigated his co-accused to commit the 

murder of the deceased nor there is any, evidence that he indulged in conspiracy with 

other co-accused for committing the murder of the deceased nor he aided them in any 

manner for the commission of murder of the deceased which are the necessary 

ingredients for conviction under section 109 of P.P.C. read with sections 302 and 34, 

P.P.C. The allegation that Ghulam Shabbir, deceased was shown to Sadiq accused 

(since PO) by making pointation with his finger is falsified by the evidence as this 

portion of evidence of P.W.4 Ghulam Hussain was confronted with his previous 

statement. The portion of evidence regarding Nazar Hussain., appellant which was 

confronted is reproduced as under:-- 

  

" I  have stated before the police in Exh.PC that Nazar Hussain called for Sadiq 

accused (since PO). confronted with Exh.PC where not so recorded). I have 

stated to the police that Nazar Hussain made pointation with finger. (confronted 

with Exh.PC where not so recorded." 

  

21. The perusal of site plan Exh.PA reveals that Nazar Hussain, appellant allegedly 

showed the deceased to Sadiq accused (since PO) from a distance of 136-feet and 

between the point from where Nazar Hussain allegedly showed the deceased there is a 

road and there are shops and Varanda and others. During investigation he was found 

innocent and discharge report was prepared which was disagreed by the learned 

Magistrate. P.W.1l Ghulam M'ustafa S.I./I.O. of this case has admitted that it is correct 

that I have attached copy of Log Book which is used for recording of Wireless 

Messages. It is correct that in this Log Book a Wireless Message of Bakht Ali from 

Police Station Kala is mentioned in which he asked the Incharge Check Post Pull-

22000 to show absence of Nazar Hussain, appellant who was constable, from the night 

between 21st and 22nd of September, 2004 since 9-00 p.m., it reveals that Nazar 

Hussain, appellant was on his duty and the police was taking measures to show his 

absence from his duty. 

  

22. For what we have discussed above, in our view the prosecution has failed to prove 

motive, ocular account, medical evidence against the appellants. It was an unseen 

occurrence. According to the evidence of P.W.4 Ghulam Hussain a F.I.R. under section 

302 of P.P.C. was got registered against Ghulam Shabbir, deceased at Police Station 
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Kala which shows that the deceased had serious enmity of murder with other persons 

and he might have been murdered due to aforementioned enmity. The prosecution has 

failed to prove its case beyond reasonable doubt against the appellant. So we, while 

giving the benefit of doubt to the appellants set aside the judgment dated 30-5-2005 

passed by Muhammad Rafat Sultan Sheikh, learned Additional Sessions Judge, Dera 

Ghazi Khan and we accept Criminal Appeal No. 409 of 2005 and Criminal Appeal 

No.434 of 2005 and acquit Shahid, Qurban and Nazar Hussain, appellants of the 

charges. They shall be released forthwith, if not required in any other case. 

  

N.H.Q./S-168/L        Appeal accepted. 
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[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

Hafiz IQBAL AHMAD---Petitioner 

Versus 

THE STATE and another---Respondents 
 

Criminal Miscellaneous No. 3823/B of 2010, decided on 21st October, 2010. 

  

(a) Criminal Procedure Code (V of 1898)--- 
  

----S. 498---Penal Code (XLV of 1860), Ss.337-A(i)(ii) & 337-L(2)---Hurt causing 

Shajjah-i-Khafifa, Shajjah-i-Mudiha and other hurts---Bail before arrest, refusal of---

Allegation against accused was that he while armed with pistol, inflicted butt blow on 

the back side of lipid of the complainant---Injury attributed to accused cane within the 

ambit of S.337-A(ii), P.P.C.---Recovery of pistol was yet to be made from the accused-

--Bail petition was dismissed and ad interim pre-arrest bail granted to him was 

recalled, in circumstances. 

  

(b) Criminal Procedure Code (V of 1898)--- 
  

----S. 498---Penal Code (XLV of 1860), Ss.337-A(i)(ii) & 337-L(2)---Hurt causing 

Shajjah-i-Khafifa, Shajjah-i-Mudiha and other hurts---Bail before arrest, grant of---No 

specific allegation had been levelled against co-accused, there was general allegation 

against him that he, along with one unknown person caused injuries with Saria blow on 

the person of the complainant---Medical report had revealed that injured/complainant 

received five injuries and out of those injuries one was attributed to main accused, 

whereas other four injuries attributed to said co-accused and one unknown person, 

were simple in nature; and fell within the purview of bailable offences---Ad interim 

pre-arrest bail already granted to co-accused, was confirmed, in circumstances. 

  

Sh. Muhammad Sarfraz Hussain for Petitioner.  

Ch. Ayyaz Muhammad Khan for the Complainant.  

Hassan Mahmood Khan Tareen, D.P.-G., Mahmood Iqbal, A.S.-I. with record for the State.  
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Hafiz Iqbal Ahmad and Ishtiaq Ahmad, petitioners on interim bail.  

  

ORDER 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Hafiz Iqbal Ahmad and Ishtiaq 

Ahmad, petitioners have sought their bail before arrest through two separate bail 

petitions. As both petitions are outcome of one and the same F.I.R., so, both petitions 

are being disposed of through this single order. 

  

2. Petitioners seek their bail before arrest in case F.I.R. No.374 of 2010 dated 3-7-2010 

for the offences under sections 337-A(II)(1), 337-L(II) and 34 of P.P.C. registered at 

Police Station Chehliyak, Multan. 

  

3. As per F.I.-R., on 1-7-2010 at about 11-00 p.m. Hafiz Muhammad Iqbal, petitioner 

armed with pistol whereas Ishtiaq Ansari, petitioner armed with Saria along with one 

unknown person criminally trespassed into the house of the complainant. The 

allegation against Hafiz Muhammad Iqbal, petitioner is that he inflicted injury on the 

backside of head of the complainant with butt blow of his pistol whereas Ishtiaq 

Ansari, petitioner along with one unknown person inflicted injuries on the shoulder and 

back of chest of the complainant with Saria blows. 

  

4. Learned counsel for Hafiz Muhammad Iqbal, petitioner submits that a false case has 

been registered against the petitioners on the basis of mala fides as there was litigation 

of complainant with Muhammad Imran, relative of the petitioner regarding the 

cheques; that offence alleged against Hafiz Muhammad Iqbal, petitioner does not fall 

within the purview of prohibitory clause of section 497 of Cr.P.C. that the petitioner 

submitted an application for re-examination of injured/ complainant and complainant 

was re-examined by the medical board; that as per report of medical board no duration 

of injuries had been mentioned, so, the case of petitioner conies within the purview of 

further inquiry. It has further been contended that the petitioner is the Principal o f  a  

private school and is a respectable citizen, so, he has prayed for grant of pre-arrest bail. 

  

5. Learned counsel for petitioner appearing on behalf of Ishtiaq Ahmad, submits that 

there is no specific allegation against Ishtiaq Ansari, petitioner of causing injuries on 

the person of the complainant rather there is allegation that he along with unknown 

accused person caused injuries on the person of the complainant, that all the injuries 

attributed to petitioner Ishtiaq Ansari and one unknown person are simple in nature and 

fall within the ambit of bailable offences; that vicarious liability can not be adjudged at 

bail stage; that the petitioner has been involved in this case on the basis of mala fides, 

so, he is entitled to the grant of pre-arrest bail. 

  

6. Learned DPG assisted by learned counsel for the complainant have opposed the 

grant of bail to the petitioners on the grounds that both petitioners are specifically 

nominated in the F.I.R.; that there is specific allegations against both petitioners that 

they caused injuries on the person of the complainant; that injury attributed to Hafiz 

Muhammad Iqbal, petitioner was declared Shuja Madihah by the doctor which comes 
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within the ambit of section 337-A(II) of P.P.C.; that a medical board was constituted 

on the application submitted by Hafiz Muhammad Iqbal, petitioner and the medical 

board has confirmed the opinion of the doctor, who conducted medical examination of 

the complainant; that recovery of pistol is also yet to be effected from the possession 

of Hafiz Muhammad Iqbal, petitioner, so, both petitioners are not entitled to the grant 

of extra ordinary concession of pre-arrest bail. 

  

7. I have heard the learned counsel for the parties and perused the record. 

  

8. The allegation against Hafiz Muhammad Iqbal petitioner is that he was armed with 

pistol and he inflicted butt blow on the backside of head of the complainant. Injury 

attributed to Hafiz Muhammad Iqbal comes within the ambit of section 337-A(ii) of 

P.P.C. A medical board was also constituted on the application of Hafiz Muhammad 

Iqbal, petitioner and according to the opinion of medical board "nothing to disagree 

with the report of initial medical examiner regarding injury No.1." This injury No.1 

was attributed to Hafiz Muhammad Iqbal, petitioner. Recovery of pistol is also yet to 

be recovered from the possession of Hafiz Muhammad Iqbal, so, the petition moved by 

Hafiz Muhammad Iqbal, is dismissed. Ad interim pre-arrest bail granted to the 

petitioner vide order dated 4-10-2010 is re called. 

  

9. So far as Ishtiaq Ansari, petitioner is concerned, no specific allegation has been 

levelled against him. There is general allegation against Ishtiaq Ansari, petitioner that 

he along with one unknown person inflicted injuries with Saria blow on the person of 

the complainant. Perusal of medico legal report reveals that injured/complainant 

received five injuries. Injury No.1 was attributed to co-accused Hafiz Muhammad 

Iqbal, whereas injuries Nos.2 to 5 attributed to Ishtiaq Ansari and one unknown person 

were simple in nature and these injuries fall within the purview of bailable offences. 

So, petition of Ishtiaq Ansari, petitioner is accepted and ad interim pre-arrest already 

granted to the petitioner vide order dated 4-10-2010 is confirmed subject to his fresh 

bail bonds in the sum of Rs.30,000 with one surety in the like amount to the 

satisfaction of the learned trial Court. 

  

H.B.T./I-5/L         Order accordingly. 

 

2011 PCr.LJ 1466 

[Lahore] 

Before Sagheer Ahmad Qadri and Sardar M. Shamim Khan, JJ 

MUHAMMAD BAKHSH---Appellant 

Versus 

THE STATE---Respondent 
  

Criminal Appeal No. 447 of 2005, heard on 6th April, 2010. 

  

Control of Narcotic Substances Act (XXV of 1997)---  
----S. 9(c)---Possessing and trafficking of narcotics---Appreciation of evidence---Benefit of 

doubt---During investigation, it transpired that alleged Charas recovered from the possession 
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of accused, was in fact owned by another person and accused was simply a carrier having 

received rent for transportation of the load of the camel---Seventeen packets containing Charas 

were allegedly recovered from possession of accused, but only 10-grams were separated for 

analysis through Chemical Examiner by mixing small quantity from all the packets---As from 

all the packets the Charas was not separated for analysis, so it could not be ascertained that all 

the packets contained Charas---Report of Chemical Examiner placed on record was duplicate 

one, which was contrary to mandatory provisions of S.510, Cr.P.C.---Prosecution did not 

prove the report of Chemical Examiner by examining the Chemical Examiner as a witness---

Report of Chemical Examiner had also shown that it pertained to other case which, created 

doubt regarding its genuineness---Prosecution having failed to prove its case beyond any 

reasonable doubt, accused was acquitted by giving hint benefit of doubt. 

  

2010 YLR 578; PLD 2003 Kar. 230; 2010 PCr.LJ 360; 2005 PCr.LJ 726 and PLD 2004 SC 

856 ref.  

Atta ul Manan Malik for Appellant.  

Asjad Javed Durrani, D.P.-G. for the State.  

Date of hearing: 6th April, 2010.  

  

JUDGMENT 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---This judgment will dispose of Criminal 

Appeal No. of 447 of 2005. 

  

2. The appellant Muhammad Bakhsh involved in case bearing F.I.R. No.5 of 2004 dated 3-

5-2004 under section 9(c) of Control of Narcotic Substances Act, 1997, Police Station BMP 

Post Satta, Dera Ghazi Khan was tried by learned Additional Sessions Judge, Tounsa Sharif, 

District Dera Ghazi Khan, who vide his judgment dated 19-5-2005 convicted the appellant 

Muhammad Bakhsh under section 9(c) of Control of Narcotic Substances Act, 1997 and 

sentenced him to life imprisonment with fine of Rs.20,000 and in case of default to undergo 

SI for four months. The appellant was also granted the benefits as contained under section 

382(b), of Cr.P.C. 

  

3. The brief facts of the case, as narrated in the F.I.R. are that during the night between 2nd 

and 3rd of May, 2004, Sajjad Ali along with Jahangir Naib Dafedar, Imran, Ageel, Mazhar 

Aziz and Rehmat Ullah, Sawars was present in the area of Mouza Kanwan Bor, when at 5-

00 a.m. he received a secret information that a person is mounting on a camel with some 

load and he is dubious. That he is going towards Chur Changaili and probably the camel 

load was narcotics. That on raid, the said person would be arrested. On this secret 

information, Sajjad Ali Dafedar along with the informer and police officials went in pursuit 

of the said person. He reached the area of Chur Changaili at 6-30 a.m. and caught the person 

on the pointation of the informer. Said person disclosed his name as Muhammad Bakhsh. 

Search was conducted and as a result whereof the CHARAS weighing 21-kilos and 250-

grants was recovered. 10-Grains out of the 17-packets was taken and sent to the Chemical 

Examiner for analysis. 
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4. Sajjad Ali started investigation and reported that the accused was responsible for keeping 

in his possession such huge quantity of CHARAS. Thereafter, investigation of this case was 

entrusted to Ghouns Bakhsh, Dafedar who concluded that the narcotics was in fact owned by 

one Lal and accused Muhammad Bakhsh was simply a carrier having received the sum of 

Rs.2,100 as rent for transportation of the load. 

  

5. After the completion of the investigation, challan was prepared and submitted before the 

learned trial Court for trial. Charge against the accused was framed to which, he pleaded not 

guilty and claimed to be tried. In order to prove its case, the prosecution has examined as 

many as three witnesses. 

  

6. After recording the prosecution evidence, the appellant was examined under section 342 

of Cr.P.C. wherein he opted to produce evidence in his defence and also to appear and 

depose on oath as required under section 340(2) of Cr.P.C. in reply to the question that why 

this case is against you and why the P.Ws. have deposed against you, the appellant 

Muhammad Bakhsh replied as under: 

  

"In fact the camel load was owned by Lal Muhammad Jafar who at the sight of 

the police party fled the place. I was a passerby and was going to get medicine for 

myself, but the police nabbed me unjustifiably. I did not know about the camel load. 

The P.Ws. are police employees and they have made statements over zealously, 

being subordinate of the complainant-officer." 

  

7. The appellant produced in his defence Ghulam Hassan Dafedar as D.W.1 and the 

appellant himself appeared as D.W.2. 

  

8. After conclusion of trial, conviction and sentence recorded in Para No.2 was passed 

against the appellant. 

  

9. Through the instant appeal, the appellant has challenged validity of the aforesaid 

judgment. 

  

10. Learned counsel for the appellant contends that no independent witness was joined by 

the police in the recovery proceedings; that during investigation conducted by Ghulam 

Hassan, Dafedar, who appeared as D.W.1 and deposed that the CHARAS recovered, was 

owned by one Lal, whereas according to the investigation of Ghos Bakhsh, Dafedar the 

Narcotics was in fact owned by one Lal acid the appellant Muhammad Bakhsh was simply a 

carrier having received rent of transportation of the load. Learned counsel for the appellant 

further submits that allegedly 17-packets containing CHARAS were recovered from the 

possession of Muhammad Bakhsh appellant and only one packet containing only 10-grams 

of CHARAS was separated by mixing from the recovered packets which is illegal and 

Narcotics from all packets should have been separated for the analysis; that the alleged 

CHARAS was recovered on 3-5-2004 whereas it was sent to the office of Chemical 

Examiner on 11-5-2004 after the delay of about 8-days, so factor of manipulation in this 

regard could not be ruled out. Learned counsel for the appellant lastly submitted that original 

report of Chemical Examiner is not available on the file rather a duplicate copy of the same 
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has been tendered in evidence by the prosecution which is Exh.PE and this duplicate copy 

was not proved by producing Chemical Examiner himself in the court so this is a violation 

of mandatory provision of section 510 of Cr.P.C. so this report cannot be used against the 

appellant. He prays for acquittal of the accused. Reliance has been placed on 2010 YLR 578, 

PLD 2003 Karachi 230, 2010 PCr.LJ 360, 2005 PCr.LJ 726 and PLD 2004 SC 856. 

  

11. Learned DPG has contended that a huge quantity of CHARAS was recovered from the 

possession of the appellant, who was caught red-handed, so the judgment should be 

maintained. 

  

12. Learned DPG could not satisfy this court regarding submission of duplicate copy of 

report of the Chemical Examiner regarding CHARAS, available on the file. 

  

13. We have heard the learned counsel for parties and gone through the record. 

  

14. It has been noticed that during investigation, it transpired that alleged CHARAS 

recovered from the possession of the appellant was in fact owned by one Lal and the 

appellant was simply a carrier having received rent for transportation of the load of the 

camel. 17-packets containing CHARAS were allegedly recovered from possession of the 

appellant but only 10-grams were separated for analysis through Chemical Examiner by 

mixing small quantity from all the packets. As from all the packets the CHARAS was not 

separated for analysis so it cannot be ascertained that all the packets were containing 

CHARAS or not. Report of Chemical Examiner Exh.PE, placed on the record is duplicate 

one which is contrary to mandatory provision of section 510 of Cr.P.C. and prosecution did 

not prove the report of Chemical Examiner by examining the Chemical Examiner as a 

witness. The report of Chemical Examiner Exh.PE also shows that it pertains to a case titled 

"The State v. Muhammad Yaseen" which also create doubts regarding its genuineness. 

  

15. For what has been discussed above and relying upon the judgments referred to by the 

learned counsel for the appellant, we are of the considered view that the prosecution has 

failed to prove its case beyond reasonable doubt. So by giving benefit of doubt we accept 

this appeal and the appellant is acquitted from the charge. He shall be released forthwith, if 

not required in any other case. 

  

H.B.T./M-868/L        Appeal accepted. 
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2011 PCr.LJ 1638 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

YASIR ALI---Petitioner 

Versus 

THE STATE and another---Respondents 
  

Criminal Miscellaneous No. 4233-B of 2010, decided on 11th January, 2011. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S. 498---Penal Code (XLV of 1860), Ss. 365-B/380/376---Kidnapping, abducting or 

inducing woman to campel for marriage etc., theft in dwelling house, rape---Pre-arrest bail, 

grant of---Further inquiry---Matter was reported to the police with an unexplained extra-

ordinary delay of three days---No evidence was available to show that the alleged abductee 

was either enticed away or forcibly abducted by accused---Abductee had filed a writ petition 

in High Court against her father and police restraining them to harass her and threaten her to 

get divorce from the accused, with whom she had married out of her own free will---

Abductee had also attached her affidavit in this regard with the constitutional petition---

Accused as well as the abductee had also jointly filed another constitutional petition for 

quashing the present F.I.R.---Statement of the abductee recorded under S. 161, Cr.P.C. was 

contrary to the version of the F.I.R. put forth by the complainant---Prosecution story was in 

conflict with medical evidence---During investigation accused had produced his 

photographs with the abductee showing their marriage---Accused according to F.I.R. kept 

sitting in the car parked in the street at the time of occurrence and he was not alleged to have 

entered the house of the complainant, so he could not take away the gold ornaments and the 

cash of the complainant---Guilt of accused, thus, needed further probe and he was granted 

pre-arrest bail in circumstances. 

  

Altai Ibrahim Qureshi for Petitioner.  

Sagheer Ahmad Bhatti for the Complainant. 

Hassan Mahmood Khan Tareen, learned D.P.-G. Saeed Khalid, A.S.-I. with Record.  

Yasir Ali, petitioner on interim bail.  

  

ORDER  
SARDAR MUHAMMAD SIIAMIM KHAN, J.---Yasir Ali, petitioner seeks his pre-arrest 

bail in a case registered against him vide case F.I.R. No.581 of 2010 dated 29-8-2010 for the 

offences under sections 365-B, 380 and 376, ofI'.P.C. registered at Police Station City 

Burewala, District Vehari. 

  

2. According to F I R .  Yasir Ali, petitioner had developed illicit relations with Mst. Uzma 

Sakhawat. On 27-8-2010 at about 2-00 p.m. Mst. Uzma Sakhawat was alone in her house, 

when Mst. Ambreen co-accused of the petitioner enticed away Mst. Uzma Sakhawat in 

order to proceed to City. When Mst. Ambreen and Mst. Uzma Sakhawat came in the street, 

Yasir Ali (petitioner) and co-accused Asif Ali and Saced were, available there in a car and 

took Mst. Uzma Sakhawat along with them in the said Car. When mother of Mst. Uzma 
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Sakhawat returned back at her house in the evening, Mst. Uzma Sakhawat was not available 

there. On search Yasin and Abdul Ghafoor P.Ws. informed them that petitioner and other 

accused persons along with Mst. Uzma Sakhawat were seen proceeding towards city in a 

car. It is further alleged in the F.I.R. that accused persons also took along with them golden 

ornaments weighing 19-tolas and cash Rs.54,000. 

  

3. Learned counsel for the petitioner submits that there was an extraordinary delay of three 

days in lodging the F.I.R.; that from the contents of the F.I.R. no offence under section 365-

B of P.P.C. was made out against the petitioner; that in fact Mst. Uzma Sakhawat out of her 

own free will contracted marriage with Yasir Ali, petitioner on 27-8-2010; that on 28-8-

2010 Mst. Uzma Sakhawat also sworn an affidavit wherein she contended that she was not 

abducted by any body and out of her own free-will she left the house of her parents and 

contracted marriage with Yasir Ali, petitioner. This affidavit has been duly attested by oath 

commissioner; that after registration of F.I.R. Mst. Uzma Sakhawat filed a writ petition vide 

Diary No.74646-2010 in the Hon'ble Lahore High Cotirt, Lahore against the S.H.O. Police 

Station Said Wala, District Nankana Sahib, S.H.O. Police Station City Burewala and her 

father Sakhawat Ali contending therein that petitioner (Mst. Uzma Sakhawat) being juris 

contracted marriage with Yasir Ali on 27-P-2010 against the wishes of her parents and after 

the marriage she started residing with Yasir Ali as his wife and that respondents Nos.1 and 2 

are causing undue harassment to her and threatening her to get divorce from her husband, at 

the instance of respondent No.3, her father; that Mst. Uzma Sakhawat and Yasir Ali 

(petitioner) jointly filed a Writ Petition No.9686 of 2010 before this Court wherein both 

petitioners contended that they entered into marriage contract with their own free-will on 27-

8-2010 and that as the parents of Mst. Uzma Sakhawat did not accept their marriage so, they 

had lodged a false case bearing F.I.R. No.581 of 2010 and in the said writ petition Yasir Ali, 

petitioner and Mst. Uzma Sakhawat sought quashment of the instant F.I.R., but when she 

came to pursue her writ petition before this Court, she was abducted forcibly by her parents 

and thereafter she changed her version under the pressure of her parents; that the medical 

evidence of the victim also negates the story of prosecution; that Mst. Uzma Sakhawat, the 

alleged victim took different versions at different times which makes the whole story of 

prosecution as doubtful; that the petitioner has filed a suit for restitution of conjugal rights 

against Mst. Uzma Sakhawat, which is pending adjudication in the competent Court; that 

keeping in view the facts and circumstances of the case, no offence, whatsoever, has been 

committed by the petitioner so he was entitled to the grant of pre-arrest bail. 

  

4. Learned DPG and learned counsel for the complainant contended that the petitioner was 

specifically nominated in the F.I.R.; that there was specific allegation against him that he 

abducted Mst. Uzma Sakhawat; that Mst. Uzma Sakhawat supported the prosecution story 

when her statement under section 161 of Cr.P.C. was recorded by the police wherein she 

levelled specific allegation of abduction and Zina-bil-Jabr against the petitioner; that 

medical evidence also corroborates the prosecution story; that Mst. Uzma Sakhawat has also 

filed a suit for jactitation of marriage against the petitioner which is pending adjudication in 

the competent Court; that offence alleged against the petitioner falls within the purview of 

prohibitory clause of section 497 of Cr.P.C.; that recovery of golden ornaments and cash 

amounting to Rs.54,000 is yet to be effected from the possession of the petitioner so, the 

petitioner was not entitled to the extraordinary relief of pre-arrest bail. 
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5. I have heard the arguments advanced by the learned counsel for the parties and perused 

the record with their able assistance. 

  

6. This alleged occurrence took place on 27-8-2010 at about 2-00 p.m. whereas the matter 

was reported to police on 29-8-2010 at 9-00 p.m. with an extra ordinary delay of three days, 

which was not properly explained by the complainant. In the F.I.R. complainant himself 

admitted that Mst. Uzma Sakhawat had developed illicit relations with Yasir petitioner. 

Muhammad Yasin and Abdul Ghafoor P.Ws. informed the complainant that Mst. Uzma 

Sakhawat was seen proceeding along with accused persons in a car towards City. There was 

no evidence that Mst. Uzma Sakhawat was either enticed away or forcibly abducted by the 

petitioner. Mst. Uzma Sakhawat filed a writ petition vide Diary No.74646 of 2010 before 

Lahore High Court, Lahore against two SHOs and her father. Copy of writ petition is 

available on the file. Perusal of this writ petition reveals that she contended that she being 

sui juris left the house of her parents on 26-8-2010 and contracted marriage with Yasir Ali, 

petitioner on 27-8-2010 out of her own free will according to Shriat Muhammadi and 

against the wishes of her parents and that she was living with her husband Yasir Ali and that 

she was being harassed and threatened illegally by the SHOs at the instance of her father 

respondent No.3 for getting divorce from her husband. Mst. Uzma Sakhawat also attached 

her affidavit in this regard with this Writ Petition. Yasir Ali, petitioner and Mst. Uzma 

Sakhawat filed another writ petition No.9686 of 2010 before this Court for quashment of 

instant F.I.R. No.581 of 2010. In this writ petition Mst. Uzma Sakhawat and Yasir Ali 

contended that they entered into a marriage contract with their own free will and consent and 

without the consent of parents of Mst. Uzma Sakhawat, petitioner No.2. 

  

7. Mst. Uzma Sakhawat got her statement recorded under section 161 of Cr.P.C. before the 

police on 6-10-2010 and according to said statement she on getting opportunity left Lahore 

on 24-9-2010 and contacted her parents, who brought her in their house. It is un 

understandable that if Mst. Uzma Sakhawat left Lahore from the clutches of accused persons 

on 24-9-2010 then why she did not get her statement recorded before the police immediately 

thereafter rather she kept mum for about 12-days. Prima facie, I have reason to believe that 

her statement under section 161 of Cr.P.C. was recorded with such delay as she was .being 

pressurized by her parents to change her version. The statement of Mst. Uzma Sakhawat 

recorded under section 161 of Cr.P.C. C is contrary to the version of the complainant put 

forth in the F.I.R. Mst. Uzma Sakhawat filed a suit for jactitation of marriage against Yasir 

Ali, petitioner wherein she changed her stance which was taken by her in her statement 

under section 161 of Cr.P.C. and contended that on the day of occurrence accused persons 

forcibly abducted her on gun-point. The contradictory stances taken by Mst. Uzma 

Sakhawat, the alleged abductee, at different occasions has shaken her credibility. According 

to her own version Mst. Uzma Sakhawat came to her parents on 24-9-2010 but she was 

medically examined on 18-10-2010 with an extraordinary delay of 24-days. Perusal of 

Medico-legal report of Mst. Uzma Sakhawat reveals that Lady Doctor observed two injuries 

on her person with blunt weapon and the probable duration of these injuries was three to five 

days which means that these injuries were sustained by her, when she was with her parents. 

The ocular account of the prosecution story is also in conflict with medical evidence. The 

record is silent that why she was not got medically examined immediately. During 
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investigation Yasir Ali, petitioner produced his photographs with Mst. Uzma Sakhawat 

which are also available on the police file, which show that these were taken at the time of 

their marriage. Perusal of statement of Mst. Uzma Sakhawat under section 161 of Cr.P.C. 

also reveals that she was taken by the petitioner at different places including Arif Wala, 

Multan etc, but, she did not raise any hue and cry any where that she was being forcibly 

abducted by the petitioner. So far as recovery of golden ornaments and cash from the 

possession of the petitioner is concerned pre-arrest bail of the petitioner cannot be rejected 

due to aforementioned recovery as according to F.I.R. petitioner kept on sitting in the car 

which was parked in the street at the time of alleged occurrence and there was no allegation 

against the petitioner that he ever entered in the house of the complainant, so, it was out of 

question that he took golden ornaments and cash of the complainant party. 

  

8. For what has been discussed above, the case of the petitioner comes within the purview of 

further inquiry, resultantly, petition in hand is accepted and ad interim pre-arrest bail already 

granted to the petitioner is confirmed subject to his furnishing fresh bail bonds in the sum of 

Rs.1,00,000 with one surety in the like amount to the satisfaction of the learned trial Court. 

  

N.H.Q./Y-5/L         Pre-arrest bail granted. 

 

2011 PCr.LJ 1903 

[Lahore] 

Before Shahid Hameed Dar and Sardar Muhammad Shamim Khan, JJ 

GHULAM ABBAS alias BADSHAH---Appellant 

Versus 

THE STATE---Respondent 
 

Criminal Appeal No. 138 and Murder Reference No. 285 of 2006, heard on 15th 

February, 2011.  

Penal Code (XLV of 1860)---  

----S. 302(b)---Qatl-e-amd---Appreciation of evidence---F.I.R. in the case was lodged with 

reasonable promptitude and such promptly lodged F.I.R. would exclude the chance of 

deliberations and consultations---Name of accused, manner of occurrence, seat of injury, 

the weapon used during the occurrence and prosecution witnesses were mentioned by the 

complainant in the F.I.R.---Prosecution had proved the motive part of its story---Both eye-

witnesses were cross-examined by the defence, but their evidence was not shaken in any 

manner---Said eye-witnesses had given a detailed account of events leading to the murder 

of the deceased and they were unanimous on all material points---No contradiction or any 

improvement existed in evidence---Occurrence though had taken place at night, but 

prosecution witnesses identified accused in the light of electric bulb---Electric bulb 

available on the place of occurrence though was not taken into possession by the Police 

during investigation, but it would not adversely affect the prosecution case---One of the 

prosecution witnesses though was real brother of the deceased and other was maternal 

nephew of the deceased, but their relationship with the deceased was not a valid ground 

for excluding their testimony from consideration as both said witnesses were not inimical 

towards accused and they had no reason to falsely implicate accused in the case---Eye-
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witnesses were the natural witnesses whose presence at the time of occurrence was well 

explained---No enmity of the deceased with accused had been suggested---Case being of 

single accused, substitution of accused in such situation was a rare phenomenon---

Complainant, who was real brother of the deceased, would not let off the real culprit in 

order to falsely implicate accused in absence of any enmity---Medical evidence was in 

conformity with the eye-witness account and had provided necessary corroboration 

thereto---Factum of recovery of weapon of offence stood conclusively proved---

Prosecution, in circumstances, had proved its case against accused beyond reasonable 

doubt through motive, credible ocular account, corroborative medical evidence and 

evidence of recovery of weapon of offence---Conviction and sentence of death awarded to 

accused by the Trial Court, was maintained, in circumstances. 

Prince Rehan Iftikhar Sheikh for Appellant. 

Qazi Sadar ud Din Alvi for the Complainant. 

Munir Ahmad Sial, D.P.-G. along with Sultan Mahmood, S.-I. for the State. 

Date of hearing: 15th February, 2011. 

 

JUDGMENT 

SARDAR MUHAMMAD SHAMIM KHAN, J.---Ghulam Abbas alias Badshah son 

of Haji Muhammad, appellant, through the present appeal, has challenged the conviction 

and sentence, passed against him in a case bearing F.I.R. No.169 dated 15-8-2005 for the 

offence under section 302, P.P.C., registered at Police Station City D.G. Khan. He was 

tried by learned Sessions Judge, Dera Ghazi Khan, who vide judgment dated 8-3-2006, 

convicted and sentenced the appellant to Death as "Tazir" under section 302(b) of P.P.C. 

with imposition of Rs.1,00,000 as compensation to be paid to the legal heirs of the 

deceased or in default to further undergo three years' R.I. 

2. Murder Reference No.285 of 2006, filed by the State for confirmation of death, 

awarded to the appellant by the learned trial Court or otherwise, is also pending before this 

Court. Both these matters are being disposed of together through this single judgment. 

3. Brief facts of the prosecution case are that complainant Jaffar Hussain along with 

Zulfiqar alias Tari aged about 37/38 years, was sitting on a wooden cot (Takhtpoosh), 

owned by Ashiq Hussain Jhanjhar on 14-8-2005 at about 11-30 p.m. in the area of 

Block-R, D.G. Khan and were discussing personal matters. In the meantime, Ghulam 

Abbas alias Badshah, accused resident of Block-R, armed with chhuri came over there. 

He raised Lalkara that he would teach a lesson to Zulfiqar for forbidding him from 

visiting the house of Mukhtar, husband of sister of complainant and he would not spare 

him alive. Accused inflicted Chhuri blow at Zulfiqar, which hit him on right side of his 

chest and he fell down on wooden cot (Takhtpoosh). On the hue and cry, raised by the 

complainant, Ghulam Akbar and Ejaz Hussain P.Ws. and other persons, reached the 

place of occurrence and saw the occurrence. They attempted to capture the accused but 

he ran away towards West. The occurrence was witnessed by the P.Ws. in the light of 

electric bulb. Zulfiqar was shifted to Emergency Ward in DHQ Hospital, D.G. Khan, 

where doctor informed that Zulfiqar had expired. 
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4. The motive behind the occurrence was that Zulfiqar, deceased, forbade Ghulam 

Abbas, accused, from visiting the house of Mukhtar and Ghulam Abbas, accused, felt 

annoyed and committed the murder of Zulfiqar, deceased. 

5. After completion of investigation, challan was submitted against the appellant. 

Charge was framed, to which, he pleaded not guilty and claimed trial. In order to prove 

its case, prosecution examined as many as 9 witnesses in all and also tendered 

documentary evidence. 

6. Aman Ullah, ASI/PW1, deposed that he had recorded formal F.I.R., Exh.PA/1. 

7. Jarar Haider, Constable/P.W.2/constable, deposed that he deposited two sealed 

parcels containing blood-stained earth and blood-stained chhuri to the Office of 

Chemical Examiner, Lahore. 

8. Dr. Abdul Rehman, P.W.3, had conducted postmortem examination on the dead 

body of Zulfiqar deceased and observed the following injury:-- 

"1. An incised wound 5.0 cm x 3.0 cm on the right side of the chest, 5.0 cm below 

and lateral to the right nipple, the injury was going deep into the chest 

cavity. Thorax well on the right side was injured. Right pleura and right 

lung was injured. Thorax vessels on the right side was injured. All other 

organs were healthy." 

9. Tanver Hussain Jafri, P.W.4, deposed that he prepared site plan Exh.PE, Exh.PE/1 

and Exh.PE/2. 

10. Muhammad Afza, H.C/P.W.5, deposed that on 21-8-2005, he handed over the 

above said two sealed parcels to Jarar Haider, constable, for their delivery to the Office 

of Chemical Examiner, Lahore intact. 

11. Abdul Shakoor, P.W.6/Constable, deposed that he escorted the dead body of 

Zulfiqar, deceased for postmortem examination. 

12. Jaffar Hussain, P.W.7 was the complainant of this case and he deposed in line 

with the contents of complaint Exh.PA and F.I.R., Exh. PA/1. 

13. Muhammad Ejaz, P.W.8 was the eye-witness of the occurrence and narrated the 

story as mentioned in the F.I.R., Exh.PA/1. 

14. Talib Hussain, S.-I./P.W.9 was the I.O. of the case. However, P.W. Ghulam Akbar 

was given up. 

15. After the close of prosecution evidence, statement of the accused Ghulam Abbas 

under section 342, Cr.P.C. was recorded, wherein he had denied the allegation, as 

asserted by the prosecution. The plea taken by the accused/appellant Ghulam Abbas, in 

his statement, under section 342, Cr.P.C, is reproduced as under:-- 

"Due to previous enmity I have been falsely involved in this case. All the P.Ws. are 

closely related to the deceased and they have deposed against me. It was a blind 

murder and no P.W. was present at the time of occurrence." 

16. The appellant/accused Ghulam Abbas neither opted to appear under section 

340(2) of Cr.P.C., nor he produced evidence in his defence. 
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17. After hearing learned counsel for the parties and going through the record, learned 

trial Court convicted and sentenced the accused Ghulam Abbas as mentioned above. 

18. Learned counsel for the appellant argued that F.I.R. was lodged after preliminary 

investigation; that ocular account in this case was furnished by Jafar Hussain, 

complainant, who was a real brother of the deceased and P.W.8 Muhammad Ijaz, who 

was maternal nephew of the deceased and both these witnesses were not residents of the 

locality where the occurrence took place; that prosecution in order to prove its case did 

not produce any independent witness in spite of the fact that occurrence took place in 

thickly-populated area; that the occurrence took place at night time, so, serious question 

of identification of the appellant was involved as the bulb, in the light of which, the 

P.Ws. allegedly witnessed the occurrence was not taken in possession by the police 

during investigation; that PW8, Muhammad Ijaz, witnessed the occurrence from a 

distance of 16 feet and it was not possible for him to witness the occurrence from such 

distance at night time; that prosecution did not prove the motive part of the prosecution 

story as Mukhtar was not produced before the police in order to establish the same; that 

recovery of blood-stained chhuri, P4, from the possession of the appellant, was planted 

against him as no person from the vicinity was joined in the recovery proceedings, 

rather, P.W.8. Muhammad Ijaz, was produced by the prosecutor in order to prove the 

recovery. It has lastly been contended by the learned counsel for the appellant that the 

prosecution has failed to prove its case beyond reasonable doubt, therefore, the appellant 

deserved to be acquitted. 

19. Conversely, learned counsel for the complainant and learned D.P.-G. have 

contended that the F.I.R. was promptly lodged by the P.W.7. Jafar Hussain which 

excludes the chances of deliberations and consultations; that although prosecution has 

produced Jafar Hussain and Muhammad Ijaz, P.Ws., in order to prove the ocular 

account, who are relatives of the deceased but they have no malice or enmity against the 

appellant to falsely implicate him in this case; that the ocular account, furnished by the 

prosecution, finds corroboration from the medical evidence; that prosecution has also 

proved the motive part of the prosecution story and that police examined Mukhtar 

Ahmad during investigation; that blood-stained chhuri, P4, was recovered at the instance 

of the appellant and, according to the report of Chemical Examiner, as well as 

Serologist, chhuri, P4, recovered at the instance of the appellant, was stained with human 

blood; that prosecution has established its case beyond reasonable doubt. So, they have 

prayed for dismissal of this appeal. 

20. We have heard the arguments of learned counsel for the parties and have perused 

the record with their able assistance. 

21. It has been noticed that F.I.R. in the instant case, was lodged with reasonable 

promptitude. The occurrence took place on 14-8-2005 at 11-30 p.m., whereas, Jafar 

Hussain, complainant, got his statement, Exh.PA, recorded at hospital, before the police 

at 12-20 a.m. on 15-8-2005, after about 50 minutes of the occurrence. Such, promptly 

lodged F.I.R. excludes the chances of deliberations and consultations. The name of the 

accused/appellant, manners of occurrence, the seat of injury, the weapon used during the 

occurrence and P.Ws. were mentioned by the complainant in the F.I.R. 
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22. The contention of learned counsel for the appellant that F.I.R. was lodged after 

preliminary investigation, is mere his assertion which is without any force and without 

any evidence. The formal F.I.R. in this case was chalked out at police station at 12-40 

p.m. on 15-8-2005. 

23. In order to prove motive, the prosecution produced Jafar Hussain, P.W.7., who 

deposed that Zulfiqar, deceased, forbade Ghulam Abbas, appellant, from visiting the 

house of his sister, wife of Mukhtar, for which, he felt annoyed and committed the 

murder of Zulfiqar. During cross-examination, defence did not cross-examine P.W.7. 

regarding the motive part of the prosecution story, so motive would deem to be admitted 

by the appellant. It was not even suggested to this witness that motive put forth by the 

prosecution was false. The contention of learned counsel for the appellant that the 

prosecution did not produce Mukhtar in order to establish the motive, is also falsified by 

the record as, according to the evidence of Talib Hussain, SI/P.W.9, Mukhtar was joined 

by him in the investigation on the very first day and his joint statement was recorded by 

him and that Mukhtar in his statement verified the prosecution version. Keeping in view 

the ocular account of the prosecution story, both the eye-witnesses have categorically 

stated that Ghulam Abbas, appellant, when reached at the place of occurrence, raised 

Lalkara that he would teach a lesson to Zulfiqar for forbidding him from visiting the 

house of Mukhtar, husband of sister of Zulfiqar. These eye-witnesses were not suggested 

by the defence, during cross-examination that no such Lalkara was raised by the 

appellant. In view of the aforementioned situation, we are of the considered view that the 

prosecution has proved the motive part of its prosecution story. 

24. This occurrence was witnessed by Jafar Hussain, complainant, P.W.7 and 

Muhammad Ijaz, P.W.8. the complainant deposed that on 14-8-2005 at 11-30 p.m., he 

along with Zulfiqar alias Tart, his brother, were sitting on a "Takht Poosh" and were 

discussing about their personal matter. In the meanwhile, Ghulam Abbas, appellant, 

armed with chhuri came over there and raised Lalkara that he would teach a lesson to 

Zulfiqar for forbidding him from visiting the house of Mukhtar, husband of sister of 

Zulfiqar, deceased. Thereafter, Ghulam Abbas, appellant, inflicted chhuri blow which 

landed on the right side of chest of Zulfiqar, deceased, who fell down on the said "Takht 

Poosh". The occurrence was witnessed by him in the light of electric bulb. Zulfiqar was 

shifted to Emergency Ward of DHQ, Hospital, D.G. Khan where he succumbed to 

injuries. The other eye-witness of the occurrence, namely, Muhammad Ijaz, P.W.8., 

deposed on the same lines as Jafar Hussain, P.W.7 and corroborated him in all material 

aspects of the case. Both these eye-witnesses were cross-examined by the defence but 

their evidence was not shaken by the defence in any manner. These eye-witnesses have 

given a detailed account of events leading to the murder of the deceased and are 

unanimous on all material points. There was neither any contradiction nor any 

improvement in the evidence of both these eye-witnesses. Although the occurrence took 

place at night time but prosecution witnesses identified the appellant in the light of 

electric bulb. Talib Hussain, S.-I./Investigating Officer of this case, during cross-

examination, stated that as it was night of 14th August, so, there were several bulbs 

available at the place of occurrence. During cross-examination, the P.Ws. were even not 

suggested that electric bulb was not available at the time of occurrence. Perusal of site 

plan, Exh.PE, prepared by Patwari reveals that presence of electric bulb was shown at 
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point No.3. The electric bulb was not taken into possession by the police during 

investigation but it would not adversely affect the prosecution case. Although Jafar 

Hussain, P.W.7, is a real brother of the deceased, whereas, P.W.8. Muhammad Ijaz, is 

maternal nephew of the deceased but their relationship with the deceased is not a valid 

ground for excluding their testimony from consideration as both these P.Ws. are not 

inimical towards the appellant and they have no reason to falsely implicate the appellant 

in this case. The eye-witnesses are the natural witnesses whose presence at the time of 

occurrence is well explained. No enmity of the deceased with the appellant had been 

suggested by the appellant. This is a single accused case, so, the substitution of the 

accused in such situation is a rare phenomenon. It cannot be expected that Jafar Hussain, 

complainant, who is real brother of the deceased, would let off the real culprit in order to 

falsely implicate the appellant in the absence of any enmity. Although this occurrence 

took place in thickly populated area but according to the evidence of P.Ws., the people 

of the vicinity were attracted at the place of occurrence after the occurrence, therefore, 

they were not joined in the investigation. 

25. The medical evidence which was furnished by Dr. Abdul Rehman Qaiserani, 

P.W.3, is in conformity with the eye-witness account and has provided necessary 

corroboration thereto. According to the F.I.R., the appellant caused injury on the right 

side of the chest of Zulfiqar, deceased with chhuri, which fact is fully borne out from the 

statement, made by Dr. Abdul Rehamn Qaiserani, P.W.3 The injury observed by the 

doctor on the person of deceased noted as under:-- 

An incised wound 5.0 cm x 3.0 cm on the right side of the chest, 5.0 cm below and 

lateral to the right nipple, the injury was going deep into the chest cavity. 

Thorax well on the right side was injured. Right pleura and right lung was 

injured. Thorax vessels on the right side was injured. All other organs were 

healthy." 

This injury was caused by sharp edged weapon and was ante mortem which went deep 

into chest cavity and was direct cause of death of the deceased. The time placed by the 

doctor between the death and postmortem examination was between 6 to 8 hours which 

also corroborates with the time of occurrence as narrated by the witness. 

26. The other incriminating piece of evidence against the appellant was the recovery 

of blood-stained churri, P4, used by him, in the commission of murder which was 

recovered from the appellant by the Investigating Officer on 15-8-2005, the next date of 

the occurrence, vide recovery memo Exh.PH and witnessed by P.W.8 Muhammad Ijaz. 

According to the report of Chemical Examiner, Exh.PJ, this chhuri was stained with 

blood and report of Serologist Exh.PK, confirmed that chhuri, P4 was stained with 

human blood. Therefore, in view thereof, the factum of recovery of weapon of offence 

stands conclusively proved. The contention of learned counsel for the appellant that no 

independent person from the vicinity was joined in the recovery proceedings of the 

chhuri, so prosecution has not established the same, is without any force as perusal of 

evidence of Talib Hussain, SI/I.O. of this case reveals that he asked some persons to join 

the investigation in connection with the recovery of churri but they refused to become 

witness in the murder case. Usually, independent people hesitate to become a witness in 

a murder case in order to avoid enmity with the accused persons. 
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27. In view of what has been discussed above, we have no hesitation in holding that 

the prosecution has proved its case against the appellant beyond reasonable doubt 

through motive, credible ocular account, corroborative medical evidence and evidence of 

recovery of weapon of offence. Consequently, the appeal filed by the appellant, fails and 

the same is DISMISSED. The conviction and sentence of death, awarded to him by the 

learned trial Court, is maintained. 

MURDER REFERENCE IS ANSWERED IN AFFIRMATIVE. 

H.B.T./G-42/L        Appeal dismissed. 

 

2011 YLR 193 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

MUHAMMAD ASAD BILAL---Petitioner 

Versus 

THE STATE and another---Respondents 
  

Criminal Miscellaneous No. 1020/B of 2010, decided on 27th April, 2010. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S.497---Penal Code (XLV of 1860), Ss. 302/376/34/---Qatl-e-amd, rape---Bail, grant of--

-Case of complainant till the time of registration of F.I.R. was that his son and the cousin of 

the deceased woman had been searching her, but failed to trace her---Version of the said two 

prosecution witnesses put forward in their supplementary statement regarding having seen 

the accused and his co-accused committing the murder of the deceased by strangulating her 

a day earlier, therefore, required further inquiry---Police according to record had recorded 

the statements of the aforesaid witnesses after the postmortem examination, regarding 

identification of the dead body of the deceased by them and thereafter regarding taking of 

last worn clothes of the deceased by the police in their presence---Said witnesses did not 

depose to have seen the accused and his brother committing the murder of the deceased---

Accused was juvenile and he was behind the bars for the last eleven months without any 

trial---Admissibility of the supplementary statements of the prosecution witnesses would be 

seen at the trial by Trial Court---Case regarding the guilt of accused needed further probe--

Accused was admitted to bail in circumstances. 

  

Makhdoom Zafar Iqbal Shah for Petitioner.  

Nemo for the Complainant.  

Rana Kashif Saleem Arfaa, Law Officer.  

Noor Ahmad A.S.-I. with record. 

   

ORDER 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Muhammad Asad Bilal, the 

petitioner seeks his post arrest bail in a case registered against him vide F.I.R. No.134 of 
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2009, dated 11-5-2009, offence under sections 302/376/34 of P.P.C. Police Station 

Saddar Dunyapur, District Lodhran. 

  

2. Instant F.I.R. was lodged on 11-5-2009 at about 11-30 a.m., on the basis of written 

application submitted before the police by the complainant Muhammad Shahbaz, with 

the allegation that on 10-5-2009 at about 3-00 p.m. her daughter Mst. Yasmin went 

outside the house who did not return. He, his son Muhammad Iqbal and Abdul Ghaffoor 

kept on searching her but she could not be traced. On 11-5-2009 at 10-00 a.m., they 

received information that a dead body is available in the Canal and when he went there, 

he saw that it was the dead body of his daughter Mst. Yasmin. 

  

3. Learned counsel for the petitioner submits that the petitioner is not nominated in the 

F.I.R. that the petitioner was implicated in this case on the basis of supplementary 

statements of Muhammad Iqbal and Abdul Ghaffoor P,Ws., recorded on 11-5-2009 and 

according to version of both these P.Ws. they on 10-5-2002 at about 3-15 p.m. when 

were passing through the house of their uncle Muhammad Sharif, they heard the cries of 

one woman from the BAITHAK. The door of the window was opened and from there 

they saw that Muhammad Akmal co-accused and Muhammad Asad Bilal petition were 

committing the murder of Mst. Yasmin by strangulation. Learned counsel for the 

petitioner submits that the supplementary statement of both P.Ws. is not believable as it 

is very much clear from the contents of the F.I.R. that both aforementioned P.Ws. kept 

on searching Mst. Yasmin but she could not be traced and on the following day i.e. 11-5-

2009 the dead body of Mst. Yasmin was found from a Canal and this supplementary 

statement of aforementioned P.Ws. is totally on the basis mala fide. Learned counsel for 

the petitioner submits that the petitioner was arrested on 28-5-2009 and he is behind the 

bars for the last about 11 months without trial. Learned counsel for the petitioner further 

submits that the petitioner is minor and he would be tried under Juvenile Justice System 

Ordinance, 2000 as a Medical Board for determination of his age was constituted and 

according to the opinion of the Medical Board the age of the petitioner was declared 

about 17/18, years. Learned counsel has produced the order of Learned Addl. Sessions 

Judge, Dunyapur dated 31-7-2009 who Directed the S.H.O. Police Station Saddar 

Dunyapur, District Lodhran to prepare separate challan to the extent of the petitioner 

under Juvenile Justice System Ordinance, 2000. Due to the above mentioned 

submissions, learned counsel for the petitioner submits that the petitioner be admitted to 

bail as trial in this case has not yet commenced. 

  

4. Learned Law Officer has opposed this bail petition on the grounds that the petitioner 

was subsequently nominated by the P.Ws. Muhammad Iqbal and Abdul Ghaffoor in their 

supplementary statement; that the offence falls within the purview of prohibitory clause 

of section 497 of Cr.P.C. so he prayed for rejection of the bail petition. 

  

5. I have heard the arguments advanced by the learned counsel for the parties and gone 

through the record. 

  

6. This case was registered on the basis of written application submitted by the 

complainant on 11-5-2009 at 11-30 a.m. and till that time the version of the complainant 
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is that Muhammad Iqbal who is son of the complainant and Abdul Ghaffoor who is 

cousin of the deceased kept on searching Mst. Yasmin but she could not be traced. So 

the version of Muhammad Iqbal and Abdul Ghaffoor P. Ws. in their supplementary 

statement dated 11-5-2009 that on 10-5-2009 at 3-15 p.m. they themselves saw the 

petitioner and A co-accused Muhammad Akmal were committing the murder of Mst. 

Yasmin through strangulation, requires further inquiry. The perusal of the file shows that 

the police recorded the statement of aforementioned P. Ws. Abdul Ghaffoor and 

Muhammad Iqbal after the post-mortem examination, regarding identification of dead 

body of Mst. Yasmin by them and there-after regarding taking of last worn clothes of the 

deceased by the police in their presence. In such statement they did not depose to have 

seen the petitioner andhis brother committing murder of Mst. Yasmin. The petitioner is 

juvenile and he is behind the bar for the last about 11 months without any trial. 

Admissibility of the supplementary statements of the P.Ws. would be seen at the time of 

the trial. 

  

7. For what has been discussed above, I find that this is a case of further inquiry 

regarding the guilt of the petitioner in the commission of offence. This petition is 

accepted and the petitioner is admitted to bail subject to his furnishing bail bonds in the 

sum of Rs.1,00,000 with one surety in the like amount to the satisfaction of the learned 

trial Court. 

  

N.H.Q./M-526/L         Bail allowed. 

 

2011 YLR 921 

[Lahore] 

Before Sardar Tariq Masood and Sardar Muhammad Shamim Khan, JJ 

RIFAT HUSSAIN and another---Appellants 

Versus 

THE STATE---Respondent 
  

Criminal Appeal No. 282 Criminal Revision No. 269 and Murder Reference No. 527 of 

2005, heard on 26th May, 2010. 

  

(a) Penal Code (XLV of 1860)--- 
  

----S. 302(b)/34---Qatl-e-amd--- Appre ciat ion of evidence---Unexplained delay of about 

four hours in lodging the F.I.R. and of twenty two hours in conducting the post-mortem 

examination of the deceased, had suggested the case having been registered after 

consultation and deliberation, due to the prosecution not being" certain about the real 

culprits of the occurrence---Motive for the incident was not proved---Complainant had 

changed his whole version given in the F.I.R., while deposing in the Court---Other eye-

witness had also improved his statement at the trial---Eye-witnesses had not explained their 

presence at the scene of occurrence and thus could not be believed---Natural and 

independent witness available with the deceased at the time of occurrence, had been given 

up by the prosecution, as having been won-over by the accused and the presumption was 

that he was not ready to support the false prosecution version---No crime empty had been 
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recovered from the spot on the first day of occurrence and one crime empty subsequently 

secured sent with the gun recovered from the possession of accused to Forensic Science 

Laboratory, had made its positive report doubtful and of no consequence---Occurrence 

was unseen and the accused had been implicated after-wards on the basis of suspicion---

Accused were acquitted in circumstances. 

  

2002 YLR 497 ref. 

  

(b) Criminal Procedure Code (V of 1898)--- 
  

----S.161---Penal Code (XLV of 1860), S.302(b)/34---Qatl-e-amd---Appreciation of 

evidence--- Supplementary statement---Value---Supplementary statement made by 

complainant be f o re  Investigating Officer regarding the same occurrence is neither 

admissible in evidence, nor the same can be equated with the F.I.R. or read as its part.  

2002 YLR 497 ref.  

Altaf Ibrahim Qureshi and Haji Muhammad Tariq Aziz Khokhar for Appellants.  

Miah Bashir Ahmad Bhatti, D.P.G. Badar Raza Gilani for the Complainant.  

Date of hearing: 26th May, 2010. 

   

JUDGMENT 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Riffat Hussain and Ijaz Hussain, 

appellants were tried by the learned Additional Sessions Judge, Khanewal in case 

F.I.R. No. 274 of 2003 dated 29-10-2003 registered under sections 302 and 34, P.P.C. 

at Police Station Kacha Khoh. The learned Additional Sessions Judge vide judgment 

dated 19-4-2005 convicted Riffat Hussain, appellant under section 302(b) of P.P.C. and 

sentenced him to Death as Ta'azir. He was further directed to - pay Rs.1,00,000 as 

compensation under section 544-A of Cr.P.C. to the legal heirs of the deceased or in 

default thereof to further undergo six months' S . I . ,  while Ijaz Hussain, appellant was 

also convicted under section 302(b), of P.P.C. and sentenced to Imprisonment for Life. 

He was also further directed to pay Rs.1,00,000 as compensation under section 544-A 

of Cr.P.C. to the legal heirs of the deceased or in default thereof to further undergo Six 

Months' S.I. 

  

2. The appellants have filed Criminal Appeal No.282 of 2005 against their conviction 

and sentences whereas the complainant filed Criminal Revision No.269 of 2005 for 

enhancement of sentence of respondent No.2 to the normal penalty of Death and 

enhancement of compensation of Rs.1,00,000 to the normal amount of Diyat of both 

the respondents Nos.2 and 3, whereas the learned trial court has sent a reference (M.R. 

No.527 of 2005) for the confirmation of Death sentence of Riffat Hussain, appellant or 

otherwise. We propose to dispose of all these three matters by this single judgment. 

  

3. The occurrence took place on 29-10-2003 at about 11-00 a.m. in the area of Chak 

No.39/10.R, Tehsil and District Khanewal. F.I.R. Exh.PK was got recorded by 

Muhammad Haneef (P.W.8) brother of the deceased Muhammad Sharif at the Police 
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Station Kacha Khoh, Khanewal, on the same day at about 2-50 p.m. and was recorded 

by Muhammad Aslam, Inspector(P .W.10) . 

  

4. The brief facts of the prosecution story as narrated in the F.I.R. are that his younger brother 

Muhammad Sharif was the tenant of one Ghulam Murtaza Shah. About two years prior to the 

occurrence his brother entered into marriage with Mst. Saqlain, a (Mamoonzad' of Riffat 

Hussain accused, but about a year back she died. After her death Muhammad Sharif entered 

into second marriage with a woman of Choohan BROTHERY. This caused annoyance to 

Riffat Hussain and others and about 3/4 days prior to the occurrence some hot words were 

exchanged between Muhammad Sharif and Ijaz Hussain, brother of Riffat Hussain, Ijaz 

Hussain had extended threats to Muhammad Sharif. On 29-10-2003 at about 11-00 a.m. he 

(complainant) accompanied by Zulfiqar and Bashir Ahmad were going to the Dera and when 

they reached near the house of Ansar Shah they were attracted by the noise of fire shot and 

saw that Riffat Hussain armed with gun and two other persons, who could not be identified at 

the spot, were running towards south. They (witnesses) hurriedly entered the Dera where they 

found Muhammad Sharif lying on the ground in an injured condition. He had received shots 

on the left side of his chest. Ghulam Hussain son of Ghulam Hassan caste Syal who was then 

serving as private servant of Muhammad Sharif was also present there. Injured succumbed to 

the injuries then and there and his dead body was brought to Civil Hospital Kacha Khoh. Then 

leaving Bashir Ahmad and Faiz Muhammad for protection of the dead body he (complainant) 

reached Police Station Kacha Khoh where he lodged F.I.R. Exh.PK which was recorded by 

P.W.10 Inspector Muhammad Aslam. 

  

5. The motive behind the occurrence was stated that due to the marriage of the 

deceased in Chohan Family, the deceased was murdered by Riffat Hussain and others. 

  

6. After completion of investigation, challan was prepared and submitted before the 

learned trial court for trial. Charge against the accused was framed to which, they 

pleaded not guilty and claimed to be tried. In order to prove its case, the prosecution 

has examined as many as eleven (11) P.Ws:-- 

  

P.W.1 Abdul Razzaq 255/C was the witness of recovery of Car bearing 

No.8891/LHR. 

  

P.W.2 Shah Nawaz 98/C-I was the witness in respect of execution of warrant of 

arrest of against two accused persons. 

  

P.W.3 Muhammad Ashraf 823/C escorted the dead body of the deceased to 

Civil Hospital Kacha Khoh for autopsy purposes. 

  

P.W.4 Muhammad Ramzan 383/C deposed that on 17-11-2003 Moharrar handed 

over him a sealed parcel said to contain blood-stained earth which he deposited 

in the office of Chemical Examiner on 18-1-2003, intact. 

  

P.W.5 Muhammad Zubair HC deposed that on 29-10-2003 the Investigating 

Officer of this case handed over him sealed parcel said to contain blood-stained 
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earth for safe custody in the Malkhana and on 17-11-2003 handed over this to 

Muhammad Ramzan 383/C for its onward transmission to the office of 

Chemical Examiner, Lahore. Further deposed that on 23-1-2004 the 

Investigating Officer handed over him one sealed parcel said to contain .12 bore 

gun and one empty cartridge for keeping the same in Malkhana. Then on 26-1-

2001 he handed over the same to Abdul Razzaq, Constable for its onward 

transmission to the office of the Chemical Examiner. 

  

P.W.6 Raja Ghulam Farid Janjooa, Draftsman deposed that on 10-12-2003 

visited the place of occurrence, took rough notes on the pointation of witnesses 

and under the direction of police and then prepared site plan in triplicate. 

  

P.W.7 Dr. Muhammad Umar Farooq deposed that, on 30-10-2003 at 8-00 a.m. 

he conducted the autopsy on the dead body of the deceased and found the 

following injuries on the person of the deceased. 

  

(i) Fire arm punctured wound 8 in number each measuring 1-1/2 cm X 1 cm 

except one in the centre measuring 2-1/2 cm X 1-1/2 cm. Blackening and 

burning was present on front of left upper most chest and left shoulder. 

  

(ii) Five outlet wounds each about 1-1/2 X 1-1/2 cm on the inner side and back 

of right exilla with three bruises underneath the skin, from them three pellets 

removed and sealed. 

  

In his opinion cause of death was trauma to both right and left lungs and severe 

hemorrhage in both forensic cavities causing shock and respiratory block. Due to 

injury No.1 which could cause death in ordinary course of nature. 

  

P.W.8 Muhammad Hanif is the brother of the deceased and complainant of this 

case. He deposed in support of the prosecution version. 

  

P.W.9 Bashir Ahmad is the eye-witness of the occurrence who also deposed in 

support of the prosecution story. 

  

P.W.10 Muhammad Aslam, Inspector lodged the F.I.R. Exh.PK at the statement 

of P.W. Muhammad Hanif complainant correctly. 

  

P.W.11 Nazar Muhammad S.-I. was the Investigating Officer of this case who 

deposed regarding the steps of investigation. 

  

The Deputy District Attorney gave up Zulfiqar, Ghulam Murtaza Shah and Manzoor 

Hussain 776/C being unnecessary' and Ghulam Hussain P.W. being won over by the 

accused and tendered in evidence the report of Chemical Examiner Exh.PQ, the report 

of Serologist Exh.PR and report of Forensic Science Laboratory Exh.PS and close the 

prosecution case. 
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8. After recording the prosecution evidence, the appellants were examined under 

section 342 of Cr.P.C. wherein they stated that they did not want to appear and depose 

on oath as required under section 340(2) of Cr.P.C. The reply to the question that wiry 

this case is against you why the P.Ws have deposed against you, by the appellant Riffat 

Hussain is reproduced hereunder in verbatim:-- 

  

"It is also incorrect. It was a blind murder and after deliberation and 

consultation of about 4 hours by the so called imported and chance witnesses 

have deposed that they by chance, being close relation with each other while 

they were going to see the deceased without any reason at 11-00 a.m., were in 

front of the house of Ansar Shah. They heard the report of the gun and they saw 

me equipped with gun and two other persons to whom they could not identify 

running towards the house at a distance of 130-feet, then they reached and 

entered into the Dera at a distance of 110-feet and found Sharif injured lying on 

the ground, who had received fires on the left side of his chest. Ghulam Hussain 

servant-of the deceased was present there. The alleged servant Ghulam Hussain 

himself was detained for 11-days by the police as a suspect of that murder that 

is why he was not produced, the only eye-witness of the occurrence because the 

rest of the witnesses have seen Riffat and two unidentified accused running 

away at a distance of 70 feet from the place of occurrence. Later on prosecution 

unsuccessfully tried to make improvement and made them eye-witnesses of the 

occurrence while all the so-called chance witnesses including P.W.8 and P.W.9 

and the accused persons are residents of the same Chak for the last about 20/25 

years or more and P.Ws remained together for four hours prior to the 

registration of the case. They have been discussing only the above said murder 

and even, then they did not mention in the F.I.R. that anyone of them has seen 

firing by the accused on the deceased. Ijaz who was later on involved in this 

murder case, real brother of Riffat Hussain resident of the same Chak for more 

than 20-years and relation of the P.Ws and also on visiting terms with P.W.9 

how he could not be identified as accused running away along with Riffat and 

they never gave any identification mark of the third accused to the Investigating 

Officer and later on they tried to involve Saeed the co-accused the co-relation of 

the accused and the complaint of the F.I.R., recorded after deliberation and 

consultation of four hours. Either the P.Ws. have not seen the occurrence or if 

they have seen the occurrence how they would have not identified, Ijaz and 

Saeed relations of P.Ws when they can recognize carbine in the hands of Ijaz 

Hussain. The prosecution failed to explain the delay when there was telephonic 

facility available in the Chak. All types of conveyances were available in the 

Chak including tractor trolley. Deceased used to cultivate 5 acres of land with a 

hired tractor. Prosecution concocted this story that Daala was brought from 

Kacha Khoh by their relative Faiz even he did not report at the Police Station 

Kacha Khoh. Surprisingly after the death of the deceased at the spot after about 

three and a half hours dead body was taken to the hospital and not to the police 

station but the prosecution failed to explain why the dead body was taken to the 

hospital when the deceased was not injured but died at the spot many hours prior 

to his shifting to the hospital. From the above said mysterious facts it is quite 
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clear that complainant was not present near the place of occurrence. He was 

informed at Multan and after some deliberation and consultation dead body was 

shifted to hospital and then the case was registered with the allegation that he 

had seen the accused running away at the point which is 70 feet from the place 

of occurrence. Later on he with mala fide intention became eye-witness to the 

occurrence to which he was confronted with his statement in the F.I.R. and also 

in the site plan which the P.Ws. got prepared on the day of occurrence by the 

I.O. and later on by the Draftsman and also there was no motive to hurt Sharif. 

P.Ws. were not happy over the second marriage of deceased with Mst. Saqlain 

in the life of first wife. Muhammad Sharif was a bad character who married 

thrice while his first wife was still alive with children from him and also having 

affairs with an unmarried daughter of Iqbal while having no mean of 

subsistence. In the F.I.R. registered after deliberation and consultation of 4 

hours it was not mentioned that out of two unidentified accused any one of them 

was having carbine in his hand which was introduced later on. They heard the 

noise of one tire but in the F.I.R. they have concocted that many fires hit the' 

deceased. No person from the abadi of the chak which is at a distance of one 

kanal was cited or produced as a witness while occurrence as alleged took place 

at 11-00 a.m. when every member of the village is on move in the village and 

also to work in the houses and fields. Statements of the P.Ws. contradictory 

inter se and do not inspire confidence. Dishonesty of the police officials is also 

apparent on the file." 

  

Whereas Ijaz Hussain replied to the question.as under:-- 

  

"It was 'a blind murder. After deliberation and consultation of about four hours 

by the so called imported and chance. witnesses I and my co-accused Riffat who 

is my real brother were involved in this case falsely. Detailed answer has been 

given by my co-accused Riffat Hussain. I rely upon the statement of my co-

accused Riffat Hussain." 

  

9. After conclusion of the trial above mentioned conviction and sentence was passed 

against the appellants. 

  

10. Through the Criminal Appeal N.o.282 of 2005, the appellants, while through 

Criminal Revision No.269 of 2005, the complainant has challenged the validity of 

impugned judgment. 

11. Learned counsel appearing on behalf of the appellants submits that there is 

extraordinary and unexplained delay of 3-hours and 50-minutes in lodging the F.I.R. 

which makes the whole prosecution story as doubtful and in fact Muhammad Hanif, 

complainant was summoned from Multan and thereafter the case was registered; that 

motive alleged by the prosecution in the F.I.R. Exh.PK has not been proved by leading 

any independent evidence and that motive relates to one year back and during the trial 

the prosecution has improved the motive part of prosecution story which is not 

reliable; that in fact it was an un seen occurrence and according to the prosecution own 

version given in the F.I.R. Exh.PK, when P.Ws. were coming from their house towards 
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Dera, they heard the report of fire and saw that Riffat Hussain, appellant along with 

two unknown persons were running towards South but on the basis of mala fide 

thereafter, they improved their case and stated that Riffat Hussain, appellant fired with 

gun in their presence which hit the deceased. They also changed their version and 

stated that they also recognized Ijaz Hussain, appellant along with Riffat Hussain, 

appellant at the time of occurrence and that all evidence of P. W .8 Muhammad Hanif 

was confronted with his previous statement so his evidence could not be used against 

the appellants; that occurrence took place in a thickly-populated area but except two 

close relatives of the deceased, no independent person from the vicinity was associated 

by the prosecution to prove their case; that the post mortem examination on the dead 

body of the deceased was conducted after the delay of 22-hours without any 

explanation, which shows that the prosecution was still under process of consultation 

and deliberation; that recovery of gun from possession of Riffat Hussain, appellant is 

also inconsequential as no empty was secured from the place of occurrence rather gun 

and empty was planted against the appellant on 23-1-2004, so the positive report of 

Forensic Science Laboratory, Lahore in this regard is inconsequential. It has been 

lastly prayed that there is no legal evidence available against the appellant and that as 

per F.I.R. they saw Riffat Hussain, appellant running from scene of occurrence from 

his backside, so it was not possible for the witnesses to identify and recognize him 

from his backside from a distance of about 110-feet and the appellants be acquitted. 

  

12. On the other hand learned Deputy Prosecutor General assisted by learned counsel 

appearing on behalf of the complainant opposed the acceptance of the appeal (Criminal 

Appeal No.282 of 2005), while contending that Riffat Hussain, appellant was identified 

and recognized along with gun, while running from occurrence immediately after the 

occurrence; that thereafter the complainant through his supplementary statement 

nominated both appellants along with their specific roles; that the prosecution has also 

proved the motive part of the prosecution story. It has further been contended that the 

both appellants remained absconders and were arrested on 21-1-2004, so this is strong 

corroborative piece of evidence against them; that both the appellants are criminal and 

that have been involved in so many other cases also; that it was a day-light occurrence 

and the P.Ws. saw Riffat Hussain from the distance of 80/85-feet so one could be 

identified and recognized properly from such a distance. It has lastly been submitted 

that the occurrence took place in an area comprising more than 1000 persons then why 

the complainant selected these two persons as culprits; that in fact both were real 

culprits so their names were given by the prosecution and their appeal be dismissed 

and the Criminal Revision No.269 of 2005 filed by the complainant be accepted. 

  

13. We have heard the arguments advanced by the learned counsel for the parties at 

length and perused the record minutely. 

  

14. This occurrence took place on 29-10-2003 at bout 11-00 a.m., whereas Muhammad 

Hanif, complainant lodged the report with police at 2-50 p.m. with the delay of 3-hours 

and 50-minutes whereas the distance of police station from the place of occurrence is 

only 12-miles. This delay has not been explained by the prosecution in F.I.R. Exh.PK, so 

possibility cannot be ruled out that this was an unseen occurrence and the prosecution 



 

(69) 

 

was busy in consultation and deliberation regarding the culprits. It has also been noticed 

that Muhammad Hanif, complainant resides at Multan and according to his evidence he 

was serving in Pak Army and his duty pertains to sensitive matters and that he was 

attached with Garrison Engineering at that time. Muhammad Hanif, complainant is real 

brother of the deceased, Muhammad Sharif, in the given circumstances possibility can 

not be ruled out that at the time of occurrence complainant, Muhammad Hanif received 

information regarding the murder of his brother at Multan and after the receipt of 

information he rushed to the police station and thereafter F.I.R. was lodged and due to 

this reason the matter was reported to the police with such inordinate delay. It is 

pertinent to mention here that according to the complainant, prior to lodging of this 

F.I.R. the dead body of Muhammad Sharif, deceased was .taken to Civil Hospital, Kacha 

Khoh but surprisingly his post mortem examination, was not conducted on that day 

rather it was conducted on 30-10-2003 at 8-00 a.m. with the delay of about 22-hours. 

This inordinate delay in conduction of post mortem examination is suggestive of the fact 

that inquest report and relevant papers were not prepared on that day. The prosecution is 

silent that why the post mortem examination was not got conducted on the same day. 

The delay in conduction of post mortem examination also gives rise to the presumption 

that F.I.R. was lodged after consultation and deliberation and the prosecution was not 

certain about the real culprits of the occurrence. 

  

15. The motive of the occurrence as given in the F.I.R. Exh.PK is that two years back 

Muhammad Sharif, deceased entered into the marriage with Mst. Saqlain, Mamoonzad of 

Riffat Hussain, appellant who died one year prior to the occurrence and Muhammad Sharif, 

deceased contracted another marriage, which caused annoyance to Riffat Hussain and others 

and that 3/4 days prior to the occurrence an altercation took place between the deceased 

Muhammad Sharif and Ijaz Hussain brother of Riffat Hussain. During the trial P.W.8 

Muhammad Hanif improved the motive part of prosecution story and stated that about four 

days before the occurrence an altercation took place between deceased Muhammad Sharif and 

Ejaz Hussain and Riffat Hussain accused and that Ijaz Hussain had extended threats of dire 

consequences and this portion of evidence of P.W.8 Muhammad Hanif was confronted with 

his previous statement Exh.PK (F.I.R.). Except sole assertion of the complainant regarding the 

motive, no witness was produced by the prosecution to prove this fact that due to second 

marriage of the deceased, after the death of Mst. Saqlain, Riffat Hussain and others was 

annoyed. There is nothing on the record that in whose presence Riffat Hussain or Ijaz Hussain 

appellants expressed that they were annoyed due to the second marriage of the deceased after 

the death of Mst. Saqlain. It is not believable that if deceased contracted second marriage after 

the death of Mst. Saqlain, appellants were annoyed due to this reason. Had deceased 

contracted second marriage during the life time of Mst. Saqlain then it might had caused any 

annoyance to the relative i.e. appellants, of Mst. Saqlain. Perusal of statement of Nazar 

Muhammad S.-I. (P.W.11) reveals that murder was committed by the appellants as they were 

demanding the return of articles of dowry but deceased has refused to do so. This reason has 

`neither been given in the F.I.R. nor by the complainant during trial stated before the learned 

trial Court that the appellants were demanding for the return of articles of dowry, so in our 

view the prosecution has failed to prove the motive part of the prosecution story. 

  



 

(70) 

 

16. Now coming to the ocular account, it has been furnished by P.W.8 Muhammad 

Hanif, who is the real brother of the deceased and P.W.9 Bashir Ahmad, paternal cousin 

of the deceased. According to the evidence, the occurrence took place at a distance of 1-

kanal from Chak No.39/10-R comprising of Abadi of 1000/1200 persons but no person 

from the vicinity was associated as a witness of the occurrence. The name of Ijaz 

Hussain, appellant has not been mentioned in the F.I.R. According to the contents of the 

F.I.R. Exh.PK the complainant along with other witnesses were coming from their house 

to Dera and on the way they heard the report of fire and saw Riffat Hussain, appellant 

armed with gun along with two unknown persons running towards south. 

  

This story given in the F.I.R. was improved by the witnesses 'who afterwards 

implicated Ijaz Hussain, appellant and also improved the details of the occurrence. The 

perusal of evidence of P.W.8 Muhammad Hanif reveals that he changed his whole 

version given in the F.I.R. and his evidence was confronted with his previous statement 

Exh.PK given in the F.I.R. The relevant portion of evidence of P.W.8 Muhammad 

Hanif, during his cross-examination, is reproduced as under:--- 

  

"In my statement Exh.PK I stated that accused Ijaz extended threats that he will 

see him. (confronted with Exh.PK wherein it is not recorded). In my statement 

Exh.PK I had mentioned that Riffat accused was carrying shot gun and he had 

fired at Sharif. (confronted with Exh. PK where it is mentioned that he (witness) 

had heard the fire shot and then saw accused Riffat was having a gun and two 

other persons were also accompanying him to whom he could not identified). In 

my statement Exh.PK I had mentioned that accused fled away on southern side 

(confronted with Exh.PK wherein it is so recorded). In my statement before 

police I had mentioned that on receiving fire shot Sharif deceased fell down on 

ground (confronted with Exh.PK wherein it is mentioned that when I entered the 

dera I found Sharif in injured condition lying on the ground). In my statement 

Exh.PK I had stated that accused Ijaz was also accompanying accused Riffat 

when Riffat had fired at Sharif. (confronted with Exh.PK wherein it is not so 

recorded and there is recorded that two unknown persons were accompanying 

Riffat who could not be identified at that time). In my statement Exh.PK I had 

mentioned that Ijaz was armed with carbine when he was accompanying with 

Riffat. (confronted with Exh.PK wherein it is not so recorded)." 

  

17. As whole of the evidence of Muhammad Hanif, complainant was confronted with 

his previous statement as mentioned above, it cannot be believed as it was confronted. 

This witness is not believable as his evidence is based on mala tide improvements 

particularly when during cross-examination he admitted that it is correct that I had 

signed Exh.PK (F.I.R.) in token of its correctness. So far as the evidence of Bashir 

Ahmad P.W.9 is concerned, his statement under section 161 of Cr.P.C. was fabricated 

afterwards. When Bashir Ahmad and Muhammad Hanif were coining together at the 

time of occurrence and according to the F.I.R. (Exh.PK) Bashir Ahmad also witnessed 

the same as per their version in F.I.R. so the whole improved statement of Bashir 

Ahmad can not be believed, in any manner. The house of Muhammad Hanif P.W.8 is 

about 14-15 acres away from the place of occurrence but at the time of occurrence he 
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was serving in Pak Army at Multan, whereas, the house of Bashir Ahmad P.W.9 is 5-

acres away from the place of occurrence. They have not explained the reason that why 

they were coming from their house to the Dera, where the incident took place and 

chance witnesses can not be believed until and unless he furnishes explanation 

regarding their presence at the time of occurrence at place of occurrence. 

  

18. It is pertinent to mention here that according to F.I.R. Exh.PK Muhammad Hussain 

given up P.W. was available with the deceased at the time of occurrence and he was 

natural and independent witness of the occurrence but the prosecution did not produce 

him rather he was given up as having been won over by the accused persons. The 

presumption would be that Ghulam Hussain the only witness of the occurrence was not 

ready to support false prosecution version so he was given up. 

  

19. Though during cross-examination P.W.8 Muhammad Hanif through his voluntarily 

statement stated that he had given a supplementary statement before the I.O. but the 

supplementary statement regarding the same occurrence is not admissible in evidence. 

This statement can neither be equated with the F.I.R. nor be read as its part. Reliance is 

placed on 2002 YLR 497. The perusal of the evidence of P.W.8 shows that he had 

signed the F.I.R. Exh.PK in token of its correctness, when it was read over to him. The 

complainant is an educated person. His duty pertains to sensitive matters as he was 

attached with Garison Engineering so it is very much clear that he himself lodged the 

F.I.R. Exh.PK and thereafter changed his version on the basis of mala fide. It is also 

pertinent to note here that complainant did not approach any high police official or any 

Court of Law that the F.I.R. was lodged on wrong facts. Even no private complaint was 

tiled, if in the opinion of the complainant his statement was not recorded according to 

his own dictation. 

  

20. So far as the contention of P.W.8 Muhammad Hanif in F.I.R. that he and other 

P.Ws. witnessed the appellant Riffat Hussain running towards South also cannot be 

believed as the site plan Exh.PE was prepared at the instance of Muhammad Haneef, 

complainant and other P.Ws. mentioned in the F.I.R. The perusal of site plan Exh.PE 

reveals that the witnesses were available on point No.2 in the street whereas Riffat 

Hussain, appellant was allegedly shown running at point No.4, on a different direction 

at a distance of 110 feet. It is very much clear in the site plan Exh.PE that between 

Point No.2 and point No.4 there is a residential room and witnesses from Point No.2 

could not see any assailants, at Point No.4. During cross-examination P.W.8 stated that 

he witnessed the occurrence from a distance of 80-feet but it is contradicted by the site 

plan where this distance is shown as 110 feet. 

  

21. Now lastly coming to the evidence of recovery of gun from the possession of Riffat 

Hussain, appellant which was allegedly recovered on 23-1-2004. No empty was 

secured from the place of occurrence on the first day and according to the evidence, 

police also recovered one empty P-5 along with gun P-4 from the possession of the 

appellant so gun and empty were received in the office of the Forensic Science 

Laboratory, Lahore, simultaneously, on 28-1-2004. In these circumstances positive 
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report of Forensic Science Laboratory, Lahore would be inconsequential and it cannot 

be used as a corroborative piece of evidence against the appellant. 

  

22. For what has been discussed above, we are of the considered view that this was an 

unseen occurrence. P.Ws were not present at the time occurrence, at the place of 

occurrence and the appellants were implicated afterwards on the basis of suspicion and 

that the prosecution has failed to prove its case beyond reasonable doubt so we set 

aside the judgment dated 19-4-2005 passed by the Additional Sessions Judge, 

Khanewal and acquit both appellants namely Riffat Hussain and Ijaz Hussain from the 

charges. Both appellants are in jail. They be released forthwith, if not required in any 

other case. Criminal Appeal No.282 of 2005 of the appellant is accepted. 

  

23. As it has been held above, that prosecution has failed to prove its case against the 

respondents Nos.2 and 3 and we have acquitted both the appellants, thus, Criminal 

Revision No.269 of 2005 for enhancement of sentence of Ijaz Hussain is dismissed. 

  

MURDER REFERENCE IS ANSWERED 

IN NEGATIVE. DEATH SENTENCE IS 

NOT CONFIRMED. 

 

N.H.Q./R-63/L        Appeal accepted. 

 

2011 YLR 953 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

Jam FALAK SHER---Petitioner 

Versus 

THE STATE and another---Respondents 
  

Criminal Miscellaneous No.3638-B of 2010, decided on 12th October, 2010. 

  

Criminal Procedure Code (V of 1898)---  
----S. 498---Penal Code (XLV of 1860), Ss.337-F(i), (v), 148 & 149---Causing damiyah and 

hashimah---Pre-arrest bail, confirmation of---Further inquiry---F.I.R. was lodged in the case 

with extraordinary delay of 17 days, for which no plausible explanation had been provided--

-Ocular account was in conflict with medical evidence---Possibility could not be ruled out 

that the complainant lodged false F.I.R. on the basis of mala fides against accused---One of 

prosecution witnesses, present in the court, had tendered his affidavit and had not supported 

the prosecution version---Offence alleged against accused did not fall within the prohibitory 

clause of S.497, Cr.P.C.; and it could not be ascertained that out of eight accused nominated 

in the F.I.R., who had caused the fracture on the forearm of the complainant---Such fact also 

made the case of accused that of further inquiry---Ad interim pre-arrest bail already granted 

in favour of accused, was confirmed in circumstances. 

  

Muhammad Asghar Jam for Petitioner.  

Hassan Mehmood Tareen, learned D.P.-G.  
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Muhammad Sarwar, A.S.-I. Petitioner on interim bail. 

   

ORDER 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Falik Sher, petitioner seeks his pre-

arrest bail in a case registered against him vide case F.I.R. No. 135 of 2010 dated 28-7-2010 

for the offences under section 337-F(I)(V), 148 and 149 of P.P.C. registered at Police 

Station Dhanot, District Lodhran. 

  

2. Precise allegation against the petitioner in F.I.R. is that on 11-7-2010 at about 9-00/10-00 

a.m. he along with seven accused persons, nominated in the F.I.R., all armed with SOTAS, 

attacked on the complainant and due to injuries caused by the accused persons, the left fore 

arm of the complainant was fractured. 

  

3. Learned counsel for the petitioner submits that there is extra ordinary delay of 17 days in 

lodging of F.I.R.; that there is general allegation against eight accused' persons including the 

petitioner that they caused fracture of left forearm of the complainant and this allegation is 

falsified by the Medico-Legal report of the complainant where the doctor did not observe any 

fracture of left forearm of the complainant; that in fact Mst. Asima Bibi daughter of the 

complainant, out of her own free will contracted, marriage with Abdul Khaliq, relative of the 

petitioner and this marriage was solemnized by her without the consent of her father, the 

complainant of this case; that complainant lodged a false case F.I.R. No.131 of 2010 regarding 

abduction of her daughter against Abdul Khaliq (her husband), petitioner and other relatives; 

that when her daughter Mst. Asima Bibi did not support the story of her abduction, the 

complainant has involved the petitioner and others in this case false case on the basis of mala 

fides. Learned counsel for the petitioner has submitted affidavit of Ghulam Mustafa eye-

witness of this occurrence Ghulam Mustafa is also present in this Court, who states that he did 

not witness any such occurrence. Learned counsel for the petitioner further submits that due to 

the aforementioned reasons the petitioner is entitled to the grant of pre-arrest bail. 

  

4. Learned D.P.-G. has contended that the petitioner is specifically nominated in the F.I.R. 

and there is specific allegation against him that he was armed with SOTA and he along with 

other 7 accused persons inflicted injuries on the person of the complainant causing fracture 

of his forearm; that the delay in lodging F.I.R. has been explained in the F.I.R., so; the 

petitioner is not entitled to the extra ordinary relief of pre-arrest bail. 

  

5. I have heard the learned counsel for the parties and gone through the record. 

  

6. The complainant lodged this F.I.R. with extraordinary delay of 17 days for which no 

plausible explanation has been provided by him. The allegation against the petitioner and 7 

other accused persons, nominated in F.I.R., is that all the accused persons were armed with 

SOTAS and they attacked upon the complainant and all of them inflicted injuries on the 

person of the complainant due to which his left forearm was broken. Perusal of Medico-

Legal Report of the complainant reveals that the doctor observed only three blunt weapon 

injuries on the person of the complainant. Injury Nos.1 and 3 were declared simple in nature 

whereas Injury No.2 was declared fracture of right fire-arm by the doctor, so, ocular account 
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is in conflict with medical evidence. The daughter of the complainant Mst. Asima Bibi 

contracted marriage with Abdul Khaliq, relative of the petitioner, against the wish of her 

father, the complainant of this case. The case of abduction of Mst. Asima Bibi, the daughter 

of the complainant, was registered by the complainant on 18-7-2010. Mst. Asima Bibi did 

not support the prosecution story regarding her abduction and she categorically stated that 

she out of her own free will contracted marriage with Abdul Khaliq, so, possibility cannot be 

ruled out that the complainant lodged this false F.I.R. on the basis of mala fides, against the 

petitioner and other, after only ten days of aforementioned F.I.R. of abduction in order to 

teach then lesson as her daughter solemnized marriage with the relative of the petitioner, 

Ghulam Mustafa, P.W. is present before this Court who tendered his affidavit and has not 

supported the prosecution version of the instant F.I.R. The offence alleged against the 

petitioner does not fall within the prohibitory clause of section 497 of Cr.P.C. and it can not 

be ascertained at this stage that out of eight accused persons nominated in the F.I.R. who 

caused the fracture on the fire-arm of the complainant. This fact also makes the case of the 

petitioner that of further inquiry. 

  

7. For what has been discussed above, petition in hand is accepted and ad interim pre-arrest 

bail already granted in favour of the petitioner vide order, dated 23-9-2010 is confirmed 

subject to his furnishing fresh bail bonds in the sum of Rs.50,000 with one surety in the like 

amount to the satisfaction of the learned trial Court. 

  

H.B.T./J-1/L          Bail confirmed. 

 

 

2011 YLR 1564 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

MUHAMMAD RAMZAN---Petitioner 

Versus 

THE STATE and another----Respondents 
 

Criminal Miscellaneous No.921-B of 2010, decided on 12th April, 2010.  

Criminal Procedure Code (V of 1898)---  

 

----S. 497---Penal Code (XLV of 1860), Ss.371-A & 371-B---Selling person for purposes 

of prostitution etc. and buying person for purposes of prostitution etc.---Bail, grant of---

Police raided the house after obtaining search warrants, but search warrants were not 

issued in a prescribed form after fulfilling the necessary conditions---Short order of the 

Magistrate, did not show that what material of any sort was before him to make him 

believe that he must issue the warrants---No evidence was available to the effect that 

accused was committing zina with female/co-accused---No evidence was on record 

showing that accused paid Rs.500 to the woman accused for the purpose of zina---No 

independent witness from the locality was associated in the raid as well during the 

recovery of Rs.500 from the possession of woman/co-accused---Statement of woman/co-

accused could not be used against the accused---Police after investigation had submitted 
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challan before competent court; and the trial had not started---Accused was admitted to 

bail, in circumstances. 

2010 PCr.LJ 231 (FSC) ref. 

Muhammad Rehman Khokhar for Petitioner. 

Muhammad Suleman, DDPP for State.  

 

ORDER  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Muhammad Ramzan, the petitioner 

seeks his postarrest bail in a case registered against him vide F.I.R. No.80 of 2010, dated 6-

2-2010 for the offences under sections 371-A and 371-B of P.P.C. registered at Police 

Station City Burewala, District Vehari. 

2. As per F.I.R., on 6-2-2010 police received secret information that Mst. Yasmin is 

running a brothel house in Street No.9, Mujahid Colony, Burewala. On this information, 

the Police obtained search warrant and raided the house and found in one room the 

petitioner along with Mst. Noreen who had put off their trousers (SHALWAR) and both 

of them were apprehended at the spot. Mst. Noreen produced Rs.500 which were taken 

into possession by the police and it was informed that Muhammad Ramzan, the 

petitioner had booked her for Zina for these Rs.500. 

3. Learned counsel for the petitioner submits that no time of occurrence has been 

given in the F.I.R.; that there is no allegation that the petitioner was committing Zina 

with Mst. Noreen; that there is no evidence on the record that Rs.500 were actually paid 

by the petitioner to Mst. Noreen and the statement of co-accused cannot be used against 

the petitioner; that no person from the locality has been associated in the raid as well as 

during recovery of Rs.500 from the possession of Mst. Noreen; that the search warrant 

which has been obtained by the police is against law as the learned Magistrate on the 

application submitted before him by the police in this regard has simply written 

"Allowed in accordance with Law". Lastly, the learned counsel for the petitioner submits 

that no offence under sections 371-A and 371-B of P.P.C. is made out from the contents 

of the F.I.R. and he has prayed for grant of bail to the petitioner. Reliance has been 

placed on 2010 PCr.LJ 231 (Federal Shariat Court). 

4. Learned DDPP has opposed the grant of bail to the petitioner on the ground that the 

petitioner is nominated in the F.I.R. that he was found alone in a room with Mst. Noreen 

and there is presumption that they were available there for commission of Zina. The 

police conducted raid after obtaining due search warrant. 

5. I have heard the learned counsel for the parties and perused the record. 

6. Police raided the house after obtaining search warrant but search warrant was not 

issued in a prescribed form after fulfilling the necessary conditions. Short order of the 

learned Magistrate did not show that what material of any sort was before him to make 

him believe that he must issue the warrant. There is no evidence that the petitioner was 

committing zina with Mst. Noreen co-accused. There is no evidence that the petitioner 

paid Rs.500 to Mst. Noreen for the purpose of zina. No independent witness from the 

locality was associated in the raid as well as during recovery of Rs.500 from the 
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possession of Mst. Noreen. Statement of co-accused Mst. Noreen cannot be used against 

the petitioner. Police after investigation has submitted challan before the competent 

Court and trial has not started till yet. 

7. For what has been discussed above, this petition is accepted and the petitioner is 

admitted to bail subject to his furnishing bail bonds in the sum of Rs.50,000 with one 

surety in the like amount to the satisfaction of the learned trial Court. 

H.B.T./M-39/L         Bail granted. 

 

2011 YLR 1569 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

MUHAMMAD RAMZAN---Petitioner 

Versus 

THE STATE and another----Respondents 

 

Criminal Miscellaneous No.721-B of 2010, decided on 19th April, 2010.  

Criminal Procedure Code (V of 1898)---  

----S. 497---Penal Code (XLV of 1860), S.376---Rape---Bail, refusal of---Accused was 

nominated in the F.I.R. and specific allegation was levelled against him that he and co-

accused committed zina-bil-jabr with the complainant---Such allegation was prima facie 

supported by Medico-legal Report of the complainant, which had shown that two marks 

of violence were present on the body of the complainant---Delay of 7/8 days in lodging 

of F.I.R., was no ground to enlarge accused on bail, as bail application could be decided 

only on the basis of tentative assessment of evidence of the prosecution---Perusal of the 

judicial record, revealed that charge against accused was framed by the Trial Court, but 

trial was being delayed on account of the act of accused as witnesses were not being 

cross-examined by his counsel---Offence against accused was heinous which fell within 

the purview of prohibitory clause of S.497, Cr.P.C.---Counsel for accused, had not 

pointed out any reason for false involvement of accused in the case---Bail was declined. 

Sikandar Javed for Petitioner. 

Raja Sultan Khurram-uz-Zaman for the Complainant. 

Muhammad Suleman, learned DDPP for the State. 

ORDER  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Muhammad Ramzan, the petitioner 

seeks post arrest bail in case F.I.R. No. 44 of 2009 dated 16-3-2009 offence under 

section 376(ii) of P.P.C., Police Station Chap Kalan, District Khanewal. 

2. The allegation against the petitioner is that on 7-3-2009 at about 4-00 p.m., he 

along with his co-accused Azeem committed Zina-bil-Jabar with Mst. Fareeda Begum 

complainant, turn by turn. 
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3. Learned counsel for the petitioner submits that the alleged occurrence took place on 

7-3-2009 whereas report of the occurrence was lodged before the police on 15-3-2009 

and there is no explanation for such delay; that there are no marks of violence on the 

person of the victim and that the swabs which were sent to Chemical Examiner were 

found not stained with semen so the allegation of commission of rape requires further 

inquiry. Lastly, learned counsel for the petitioner submits that the petitioner was arrested 

on 20-5-2009 and he is behind the bars for last about 11-months without trial. 

4. Learned DDPP assisted by learned counsel for the complainant vehemently 

opposed the grant of bail to the petitioner on the ground that the petitioner is nominated 

in the F.I.R. and there is specific allegation against the petitioner that he had committed 

rape with the complainant. Learned counsel for the complainant submits that there are 

marks of violence on the person of the victim according to the medico legal report that 

charge against the petitioner was framed on 15-8-2009 by the learned trial Court and 

examination in chief of five witnesses have been recorded but the learned counsel for the 

petitioner has not cross-examined the aforementioned witnesses so the delay in the trial 

is being caused due to the act of the petitioner. Lastly, it has been argued that it is a 

heinous offence which falls within the purview of prohibitory clause of section 497 of 

Cr.P.C. and mere delay of few days in lodging of the F.I.R. is no ground for the grant of 

bail to the petitioner and he prays for dismissal of the bail petition. 

5. I have heard the arguments advanced by the learned counsel for the parties and 

gone through the record. 

6. The petitioner is nominated in the F.I.R. and there is specific allegation against him 

that he committed Zina-bil-Jabr with the complainant along with co-accused Azeem turn 

by turn. This allegation is prima facie supported by the medico legal report of the 

complainant which shows that there were two marks of violence on the body of the 

complainant. The delay of 7/8 days in lodging of the F.I.R. is no ground to enlarge the-

petitioner on bail as bail application can be decided only on the basis of tentative 

assessment of evidence of the prosecution. Perusal of the judicial record reveals that the 

charge against the accused was framed on 15-8-2009 by the learned trial Court but the 

trial is being delayed on account of act of the petitioner as witnesses are not being cross-

examined by his counsel. This is a heinous offence which falls within the purview of 

prohibitory clause of section 497 of Cr.P.C. Learned counsel for the petitioner has not 

pointed out any reason for false involvement of the petitioner in his case. 

7. For what has been discussed above, I am not inclined to admit the petitioner to bail. 

Petition is dismissed. 

H.B.T./M-40/L         Bail refused. 
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2011 YLR 2117 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

ANWER MAHMOOD---Petitioner 

Versus 

S.H.O. POLICE STATION SHAKOOKA, DISTRICT VEHARI and 7 others---

Respondents 
  

Writ Petition No.10523-Q of 2010, decided on 24th November, 2010. 

Penal Code (XLV of 1860)---  

----Ss. 420, 447, 468 & 471---West Pakistan Anti-Corruption Establishment Ordinance 

(XX of 1961), S.3---Punjab Anti-Corruption Establishment Rules, 1985, Rr.6.7, 8 & 15---

Constitution of Pakistan, Art.199---Cheating, criminal trespass, forgery using as genuine a 

forged document--- Constitutional petition---Quashing of F.I.R.---Petitioner/accused who 

was Revenue Patwari, was a public servant and provisions of Penal Code under which 

impugned F.I.R. was got registered, were Scheduled offences---Said offences committed 

by the petitioner, were to be tried and investigated in accordance with provisions of West 

Pakistan Anti-Corruption Establishment Ordinance, 1961 and the rules made thereunder---

Case against public servant in BPS-1 to 16, according to R.8 of Punjab Anti-Corruption 

Establishment Rules, 1985, could be registered under written orders of an officer not 

below the rank of a Deputy Director, Anti-Corruption Establishment---Registration of case 

through F.I.R. for the offence under Ss.420, 447, 468 & 471, P.P.C. at Police Station was 

illegal and the S.H.O. was not authorized under the law to register said case and to 

investigate the same---F.I.R. so registered was declared to be without authority and of no 

legal effect and was quashed, in circumstances. 

Mehboob v. The State and 3 others PLD 1996 Lah. 454 and Muhammad Sharif v. Station 

House Officer, Police Station, City Hafizabad and another PLD 1997 Lah. 692 ref. 

Altaf Ibrahim Qureshi for Petitioner. 

Qazi Khalid Pervaiz for Respondent/Complainant. 

Mazhar Jamil Qureshi, A.A.-G. and Hassan Mehmood Khan Tareen, along with Khadim 

Hussain, A.S.-I. with record. 

ORDER 

SARDAR MUHAMMAD SHAMIM KHAN, J.---Anwar Mahmood, petitioner, through 

this Constitutional petition seeks quashment of case F.I.R. No. 95 dated 21-3-2010 for 

the offence under sections 420, 447, 468 and 471 of P.P.C., registered at Police Station 

Sahooka, District Vehari. 

2. Succinctly, the prosecution story as per F.I.R. is that on 21-3-2010, Ali Muhammad 

son of Allah Yar made application to the police that he along with his brothers purchased 

40 kanals land from Ghul Sher Ahmad and the accused persons in collusion with the 

Helqa Patwari i.e. present petitioner, tampered the record and by cutting the mutation 

and Khewat Nos.368,319, fraudulently 8 kanals of land was transferred in the name of 
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Riaz Ahmad, accused and the accused persons also tampered Mutation Nos.4825 and 

3684. Hence, the instant case was registered against the petitioner and his co-accused. 

3. It was contended by the learned counsel for the petitioner that S.H.O., Police 

Station Sahooka, District Vehari was not authorized to register a case against the 

petitioner, who is public servant and that the offences allegedly committed by the 

petitioner are scheduled offences which are exclusively to be investigated by the Anti-

Corruption Establishment constituted under section 3 of the West Pakistan Anti-

Corruption Establishment Ordinance, 1961; that the complainant with the connivance of 

local police had got registered the impugned F.I.R. at ordinary police station; that prior 

to registration of impugned F.I.R., departmental inquiry was conducted by the DDO(R), 

Burewala, and two increments of the petitioner were stopped/withheld, so, the petitioner 

had already been penalized and under the Rule of Double Jeopardy as provided under 

Art.13 of the Constitution a person cannot be twicely penalized. Reliance has been 

placed on Mehboob v. The State and 3 others PLD 1996 Lahore 454 and Muhammad 

Sharif v. Station House Officer, Police Station, City Hafizabad and another PLD 1997 

Lahore 692. He prayed that the instant F.I.R. be quashed. 

4. Learned Assistant Advocate-General and learned Deputy Prosecutor-General, 

Punjab have frankly conceded that the S.H.O. had no authority to register a case against 

the petitioner, instead, the jurisdiction only lie with the Deputy Director, Anti-

Corruption Establishment to take over the cognizance of the matter. 

5. I have considered the submissions raised by the learned counsel for the parties and 

have gone through the record carefully. 

6. Learned counsel for the petitioner referred to Rules 3 to 17 of the Punjab Anti-

Corruption Establishment Rules, 1985, wherein, the procedure for the initiation of 

preliminary inquiry against the public servants, registration of cases, arrest of the 

accused, imparting of information to the Administrative Department regarding his arrest, 

obtaining sanction for prosecution, prosecution of the accused public servant, traps, 

dropping of cases or recommending departmental action and the factum of establishment 

of Police Stations of Anti-Corruption Establishment have been incorporated. Under 

section 3 of the West Pakistan Anti-Corruption Establishment Ordinance, 1961, the 

Government has been empowered to establish Anti-Corruption Establishment. The 

Sections of Pakistan Penal Code, under which the impugned F.I.R. was got registered, 

are undoubtedly scheduled offences. The offences committed by a public servant jointly 

with other persons are to be tried and investigated in accordance with the provisions of 

said Ordinance and the Rules made thereunder. Rule 6 of the Punjab Anti-Corruption 

Establishment Rules, 1985 provides that preliminary inquiries and investigation shall be 

initiated by the Establishment against the public servants on a complaint received from 

the Government, Head of the Department or other reliable sources. Under Rule 7, a 

Deputy Director of an officer or above his rank has been empowered to initiate 

preliminary inquiries in order to ascertain the identity of the complainant or informer and 

genuineness of the complaint/information. Rule 8 of the said Rules deals with the 

registration of case against public servants, and any other person who commits offences 

jointly with public servants. This Rule provides that criminal cases shall be registered' 

by the Establishment under Prevention of Corruption Act, 1947 and under such sections 
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of Pakistan Penal Code, as have been set forth in the Schedule to the Ordinance. 

According to this Rule a criminal case shall be registered against the public servant 

under a written order of officer of the Establishment mentioned in sub-clauses (a),(b) 

and (c) of sub-rule (2). The case against the public servant in BPS 1 to 16, according to 

this Rule, can be registered under written orders of an officer not below the rank of a 

Deputy Director, Anti-Corruption Establishment. Rule 15 provides that the case after 

registration could be dropped in the circumstances mentioned therein. 

7. Admittedly, the petitioner, a Revenue Patwari, is a pubic servant and close scrutiny 

of the relevant provision of law as discussed above, leaves no doubt that the case against 

the petitioner could not have been registered except under the orders of the officer 

mentioned in Rule 8 after holding preliminary investigation. In this view of the matter, 

the registration of case through F.I.R. No. 95 dated 21-3-2010 for the offence under 

sections 420, 447, 468 and 471 of P.P.C., registered at Police Station Sahooka, District 

Vehari was illegal and the S.H.O. was not authorized under the law to register the said 

case and to investigate it. Resultantly, this writ petition is accepted and F.I.R. No.95 

dated 21-3-2010 is declared to be without lawful authority and of no legal effect and, 

consequently, quashed. 

8. It is, however, clarified that the competent authority under the West Pakistan Anti-

Corruption Establishment, 1961 and Rules of 1985, framed thereunder, may if they so 

decided, proceed to register a case against the petitioner. Ali Muhammad, respondent 

No.2, may also approach the competent authority for registration of a case against the 

petitioner, which if registered, shall be investigated and disposed of in accordance with 

law. 

H.B.T./A-120/L        Petition accepted. 

 

 

2011 YLR 2228 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

ALTAF HUSSAIN---Petitioner 

Versus 

THE STATE and another---Respondents 
  

Bail Petition No.494-B of 2011, decided on 17th February, 2011. 

  

Criminal Procedure Code (V of 1898) - - -  
  

----S. 497---Penal Code (XLV of 1860), Ss.420/468/471/407---Cheating, forgery for 

purpose of cheating, using as genuine forged documents, criminal breach of trust by 

carrier etc.---Bail, grant of---Medical grounds---Previous bail application of accused 

had been dismissed by High Court, but his medical ground had not been discussed in 

the order---Medical report of the Jail Medical Officer disclosed that accused was a 

Diabetes Insuline dependent patient with liver function disease i.e. Cirrhosis of Liver 

and Hepatitis-B---Presently accused was suffering from acute abdominal distension---
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Despite being treated by Medical Specialist of a Hospital, his condition was not stable, 

where he had been shifted on emergency basis to save his life under strict security 

measures---Accused in view of his medical report and ailment seemed to be seriously 

ill and his life was in danger---Accused was admitted to bail in circumstances. 

  

Farooq Amjad Mir for Petitioner. 

Muhammad Wasim Shahab for the Complainant. 

Hassan Mahmood Khan Tareen, learned D.P.-G.  

Zulfiqar, S.-I. and Amjad Hanif, S.-I. with record. 

  

ORDER 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Altaf Hussain, petitioner seeks post 

arrest bail in a case registered against him vide case F.I.R. No.245 of 2010 dated 24-9-

2010 for the offences under sections 420, 468, 471 and 407 of P.P.C., at Police Station 

Chab Kalan, District Khanewal. 

  

2. Learned counsel for the petitioner submits that petitioner, previously applied his 

post-arrest bail through Criminal Miscellaneous No.4159-B of 2010 on merits as well 

as on medical grounds but the same was dismissed on 8-11-2010. It is submitted by the 

learned counsel for the petitioner that while dismissing the bail petition of the 

petitioner this Hon'ble Court did not discuss the medical ground which was also urged 

by him during the arguments, so, he has filed this petition. 

  

3. Learned counsel for the petitioner submits he had affixed copy of Medical Report 

No.293 dated 2-11-2010 issued by Medical Officer, New Central Jail, Multan, who 

got` the petitioner medically examined through the Specialist of Nishtar Hospital, 

Multan and keeping in view the reports of relevant Specialists it was opined that the 

petitioner is involved in serious diseases 'and the doctors were trying best to treat him 

but those diseases were dangerous to life, so, it was recommended that petitioner may 

be shifted immediately to any fully furnished medical institution to save his life; that in 

spite of this report petitioner was kept in jail. Learned counsel for the petitioner has 

referred to the copy of Medical Report No.39 dated 11-2-2011 issued by Medical 

Officer, New Central Jail, Multan and submits that Altaf Hussain, petitioner was now 

suffering from acute Abdominal Distension. Although he was being treated according 

to the advice of the Medical Superintendent, Nishtar Hospital, Multan but his condition 

was not stable and Jail Doctor 'requested to shift the petitioner to Nishtar Hospital, 

Multan on emergency basis to save the life of the petitioner. It is further submitted that 

thereafter petitioner was admitted in Nishtar Hospital Multan on 12-2-2011, in Prisoner 

Cell Ward No.11 bearing Registration No.370 of 1985 Bell No.60 as a patient . of 

Cirrhosis of Liver (Hepatitis B+v), Ascities and Abdominal Discomfort and submits 

that if the petitioner was not admitted to bail there is every likelihood that petitioner 

may die in the hospital and it is further submitted by learned counsel for the petitioner 

that petitioner in such situation should be admitted to bail, so that he may get treatment 

of his own choice from a specialized hospital. 
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4. Learned D.P.-G. and learned counsel for the complainant have opposed this petition 

on the ground that post-arrest bail petition of the petitioner was dismissed by this Court 

vide order dated 8-11-2010 and petitioner in said petition also urged the medical 

ground, so, this petition is not maintainable. It is further submitted by the learned 

counsel for the complainant that the reports regarding ailment of the petitioner have 

been obtained by the petitioner in collusion with the doctors; that petitioner is being 

treated in the Nishtar Hospital, Multan, which is one of the best hospitals of the 

country, so, they have requested for dismissal of this petition. 

  

5. I have heard the arguments advanced by the learned counsel, for the parties and 

perused the record with care. 

  

6. Although post-arrest bail petition of the petitioner was dismissed by this Court vide 

order dated 8-11-2010 but perusal of order reveals that medical Q ground of the 

petitioner was not discussed in the bail order. Perusal of Medical Report No.293 dated 

2-11-2010 of the Medical Officer, New Central Jail Multan discloses that petitioner 

was admitted in Jail Hospital on 11-10-2010. He was suffering from Diabetes Mellitus 

and hypertension. After laboratory investigations, he was found to be a case of 

Hepatitis-B. On his physical examination there was a pitted Odema feet. A call was 

sent to the Medical Specialist Nishtar Hospital, Multan. The Medical Specialist Nasir 

Jamal visited the patient on 23-10-2010. He diagnosed hint as a case of Diabetes 

Mellitus, Chronic liver disease and hypertension. Further Dr. Awais from Nishtar 

Hospital, Multan diagnosed that the patient/petitioner is suffering from Liver Cirrhosis 

with moderate ascities. Perusal of Medical Report No.39 dated 11-2-2011 by the 

Medical Officer, New Central Jail, Multan discloses that Altaf Hussain son of Ghulam 

Mehdi is known case of Diabites Insulin dependent with liver function disease i.e. 

Cirrhosis of Liver and Hepatitis-B. Now he has been suffering from Acute Abdominal 

Distension. He is taking treatment by Medical Specialist from Nishtar Hospital Multan 

but his condition is not stable. He has been shifted to Nishtar Hospital, Multan on 

emergency basis to save the life of prisoner under strict security measures. 

  

7. In view of the medical report and ailment of the petitioner, it seems that petitioner is 

seriously ill and his life is in danger. In view of the matter, petition in hand is accepted 

and petitioner is admitted to bail subject to his furnishing bail bonds in the sum of 

Rs.2,00,000 with two sureties each in the like amount to the satisfaction of the learned 

trial Court. 

  

N.H.Q./A-110/L         Bail allowed. 
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2011 YLR 2660 

[Lahore] 

Before Sardar Tariq Masood and Sardar Muhammad Shamim Khan, JJ 

IMTIAZ---Appellant 

Versus 

THE STATE---Respondent 
  

Criminal Appeal No.799, Murder Reference No.849, and Criminal Revision No.431 of 

2003, heard on 1st June, 2010. 

  

Penal Code (XLV of 1860)--- 
  

---Ss. 302(b) & 324---Qatl-e-amd, attempt to commit qatl-e-amd---Appreciation of evidence---

Prosecution had proved the motive of occurrence given in the F.I.R. against the accused---

Complainant, father of deceased, was a chance witness who had created a false reason for 

having become an eye-witness in the occurrence---Extraordinary delay of four days in lodging 

the F.I.R. had revealed that complainant was not present at the scene of incident and his 

evidence was not reliable---Other eye-witness was a natural and independent witness of the 

occurrence, who had categorically involved the accused specifying his role in causing injuries 

to the deceased and remained consistent on each and every material point during cross-

examination---Evidence of said eye-witness was supported by medical evidence and inspired 

confidence---Deceased had suffered all the fire arm injuries on his legs and crone of the these 

injuries had been declared to be dangerous to life by the Doctor in his medico-legal report 

prepared in his injured condition---Deceased had died after four months of the occurrence, and 

remained conscious during this period, but Investigating Officer did not record his dying 

declaration--- Post-mortem examination of the deceased could not be conducted on account of 

the efforts of the complainant himself-Cause of death of deceased could not therefore, be 

ascertained with certainty, so no offence under S.302, P.P.C. was made out against the 

accused---Extraordinary abscondence of accused for five years was also a corroborative piece 

of evidence against him---Conviction of accused under S.302(b), P.P.C. was consequently set 

aside and instead he was convicted under S.324, P.P.C. and sentenced to 10 years' R.I., with 

fine and benefit of S.382-B, Cr. P. C. in circumstances. 

  

Sheikh Muhammad Raheem, Sahibzada Farooq Ali Khan and Rana Nadeem Ahmad Kanjoo 

for Appellant.  

Rana Kashif Saleem Arfaa, Law Officer for the State;  

Abdul Aziz Khan Niazi for the Complainant.  

  

JUDGMENT 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---This common judgment will dispose 

of:- 

  

(i)Murder Reference No.849 of 2003 for confirmation or otherwise of Death Sentence of 

Imtiaz son of Sikandar. Criminal Appeal No.799 of 2003 filed by Imtiaz, convict. 
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(ii)Criminal Revision No.431 of 2004 filed by the complainant. Ghulam Abbas for 

enhancement of compensation amount. 

  

2. Imtiaz son of Sikandar was tried in case F.I.R. No.39 of 1997 dated 25-3-1997, registered at 

Police Station Shah Kot, for the offences under sections 302, 324, 148 and 149 of P.P.C., at 

the instance of Ghulam Abbas, complainant (P.W.1) for causing Qatl-e-Amd of Qalb-e-

Abbas. Learned Addl. Sessions Judge, Chichawatni vide his judgment dated 28-10-2003 

convicted Imtiaz, appellant under sec?tion 302(b), P.P.C. and sentenced to Death as Ta'azir. 

He was also held liable to pay Rs.1,00,000 as compensation to the legal heirs of the deceased 

under section 544-A of Cr.P:C. and in case of default to further undergo six months' S.I. 

  

3. Imtiaz, appellant through Criminal Appeal No.799 of 2003 has challenged his conviction 

and sentence, as mentioned above, while Ghulam Abbas, complainant through Criminal 

Revision No.431 of 2003 has challenged the validity of the judgment only to the extent of 

awarding of compensation amount under section 544-A of Cr.PC and prayed for enhancement 

of the same. It .is pertinent to mention here that the appellant-convict remained absconder for 

'a considerable period and after his arrest his trial was conducted by the learned trial court 

independently and subsequently he was convicted and sentenced as mentioned above. 

  

4. The brief facts of the prosecution story as set out in the F.I.R. Exh.PA/1 recorded on the 

basis of complaint Exh.PA is that complainant Ghulam Abbas was resident of Chak 

No.52/12.L and he was cultivator. He son Qalb-e-Abbas was a student of 7th Class in 

Higher Secondary School Akanwala Bangla. On 21-3-1997 at about 8-00 a.m., the 

complainant along with Muhammad Latif son of Mumtaz Khan caste Baloch resident of the 

said Chak was going on a Tractor towards Akanwala Bangla in order to get diesel for 

tractor. He further mentioned that his son Qalb-e-Abbas along with Qamar-ul-Zaman a. 

student of 9th Class were going to the school on foot at Akanwala Bangla. They were about 

two acres ahead of the complainant. Qamar-ul-Zaman was behind Qalb-e-Abbas. When 

Qalb-e-Abbas and Qamar-ul-Zaman were about on acre away from the Abbas Petrol Pump, 

Imtiaz and Ghulam Shabbir armed with 12-bore gun and Zahoor Ahmad armed with a 

carbine came there from the side of Bangla Akanwala. They were on a motorcycle. He 

further stated that Imtiaz raised Lalkara that he would take revenge of his brother and he 

fired a shot with his .12-bore gun hitting the left leg of Qalb-e-Abbas. Thereafter, Ghulam 

Shabbir fired a shot with his .12-bore gun hitting the right leg of Qalb-e-Abbas at his knee in 

consequence of which Qalb-e-Abbas fell down. Thereafter Zahoor Ahmad accused fired 

with his carbine over Qalb-e-Abbas which hit his left leg. Then Imtiaz accused again fired a 

shot with his .12-bore gun hitting Qalb-e-Abbas at his right knee on the outer side. The 

complainant further stated that they due to fear did not step forward and witnessed the 

occurrence. The complainant further mentioned that the accused committed this occurrence 

at the abetment of Mirza accused. Thereafter, all the three accused, after having committed 

the occurrence, fled away along with their weapon of offence. The complainant further 

mentioned that they took care of his son Qalb-e-Abbas and took him to 96/12L Hospital and' 

the M.O. of the said hospital referred Qalb-e-Abbas to Bahawal Victoria Hospital,. 

Bahawalpur. On 19-7-1997 his son succumbed to the injuries in Bahawal Victoria Hospital, 

Bahawalpur. 
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5. The motive behind the occurrence was stated that the brother of Imtiaz accused was 

injured by some unknown persons and the accused had suspicion that he was injured by the 

complainant party and due to that grudge, the accused have injured the son of the 

complainant. He further mentioned that he could not report the matter to police earlier 

because his daughter had died at evening time on the date of occurrence. 

  

6. The case to the extent of other three co-accused persons namely Mirza son of Mathaila, 

Ghulam Shabbir son of Muhammad Bakhsh and Zahoor Ahmad son of Muhammad Bakhsh 

has already been decided by the learned Addl. Sessions Judge, Chichawatni on 31-1-2002 

and the present accused was declared as proclaimed offender. 

  

7. After completion of investigation, challan was prepared and submitted before the learned 

trial court for trial. Charge against the accused was framed to which, he pleaded not guilty 

and claimed to be tried. In order to prove its case, the prosecution examined as many as 

twelve (12) P.Ws. 

  

P.W.1 Ghulam Abbas is the complainant of this case. He has deposed about the 

ocular account of the occurrence. 

  

P. W.2 Qamar-ul-Zaman was the eye-witness of the occurrence who supported the 

statement of the complainant. 

  

P.W.3 Mulazim Hussain, Lamberdar was the witness of recovery of .12-bore gun 

from the appellant. 

  

P.W.4 Mukhtar Ahurad A.S.-I. was a formal witness who on 25-3-1997 on receipt of 

the complaint Exh.PA, drafted the formal F.I.R. Exh.PA/1. 

  

P. W.5 Dr. Syed Zamir-ul-Hassan, Medical Officer on 21-3-1997 medically 

examined Qalb-e-Abbas and found the following injuries on his person. 

  

(i) A punctured wound 3-1/4 cm X 3-1/4 cm X deep going on outer aspect of right knee. 

Edges were inverted blackening and tattooing was present. This was wound of 

entrance. 

  

(ii) Multiple punctured wound in an area of 10 X 5 cm each measuring 1/2 cm X 1/2 cm 

deep going on inner aspect of right knee. Edges were everted. This was wound of 

exit. 

  

(iii) Punctured wound 5-1/4 cm X 5-1/4 cm X deep going on front of right knee. 

Blackening and tattooing was present. It was wound of entry. 

  

(iv) A punctured wound 3 1/4 cm X 3 1/2 cm X deep going on back-of right knee. Edges 

were everted. It was a wound of exit. 
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(v) Multiple punctured wound in an area of 1.1 cm X 5 cm on inner aspect of left leg 

each measuring 1 cm X 1/2 cm X deep going. Edges. were inverted. These were 

wounds of entry and were 15cm above left knee. 

  

(vi) Multiple punctured wound in an area of 8 cm X 3 cm on outer aspect of left leg. 

Edges were everted, measuring 1/2 cm x ? cm X 1/2 cm X deep going 

15cm?above left ankle. It was a wound of exit. 

  

(vii) A punctured wound 3 1/2 cm x 3 1/2 cm X deep going on outer aspect of left leg. 

Blackening present 5 cni below left knee. This was wound of entrance. 

  

(viii) Multiple punctured wound in an area of 4 1/2 cm X 3 1/2 cm X deep going on 

inner aspect of left leg 4cm below left knee. Each measuring 1/2 x 1/2 cm X deep 

going. Edges were everted. It was wound of exit. 

  

P.W.6 Ghulam Rasool Patwari Halqa was a formal witness who on 25-8-1997 prepared 

site plans of the place of occurrence Exh.PA and Exh.PA/1. 

  

P.W.7 Muhammad Azam Bajwa, Inspector arrested Muhammad Imtiaz accused, who 

was proclaimed offender, on 5-2-2002 and on 10-2-2002 the said accused led to the 

recovery of gun P-3, got prepared site plan of recovery Exh.PE/1. 

  

P.W.8 Muhammad Raees S.-I./ S.H.O. also conducted the partial investigation of this 

case and deposed regarding the investigation. 

  

P.W.9 Dr. Altaf Malik, Medical Superintendent, Bahawal Victoria Hospital, Bahawalpur 

deposed that as per record of the hospital, Qalib Abbas son of Ghulam Abbas r/o Chak 

No.52/12.L, Tehsil Chichawatni, District Sahiwal was admitted in Orthopeadic Unit BV 

Hospital, on 3-7-1997 as a case of Reflex Sympethetic Dystrophy of both lower limps 

after history of fire-arm injury three months ago. Later on in consequence of this injury 

due to prolonged bed ridden, he died due to pulmonary embolism vide indoor Register 

No.3362/ 20332. He expired on 19-7-1997 in that hospital. Exh.PJ is the original death 

certificate issued by him. It was duly signed by him. Exh.PJ/1 was the attested copy of 

the hospital record in this respect. 

  

P.W.10 Muhammad Akhtar HC/952, is the formal witness of the prosecution. The I.O. 

handed over to him sealed parcel said to contain blood-stained earth for safe custody in 

Malkhana. Afterwards he handed over the same to Safdar Iqbal, Constable/1147 on the 

same day for its onward transmission to the office of` the Chemical Examiner, Lahore. 

  

P.W.11 Safdar Iqbal, 1147/C Constable transmitted the sealed parcel said to contain 

blood-stained earth to the Chemical Examiner. 

  

P.W.12 Muhammad Aslam A.S.-I. recorded the statement of the complainant Exh.PA 

which was read over to him and he signed it as a token of its correctness. He also 
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conducted the investigations of the case and deposed regarding the investigation 

conducted by them. 

  

8. The Deputy District Attorney gave up Ghulam Mohy-ud-Din A.S.-I., Muhammad Iqbal 

127/C, Muhammad Ayub 1068/C, Ghulam Nabi, Mulazim Hussain son of Latif, Karam Din 

son of Abdul Aziz, Muhammad Latif son of Mumtaz, Ashiq son of Sarwar and Muhammad 

Rafique son of Karam Din P.Ws. being unnecessary and tendered in evidence the report of 

Chemical Examiner Exh.PL, that of Serologist Exh.PM and the report of Forensic Science 

Laboratory, Lahore Exh.PK and closed the prosecution case. 

  

9. After recording the prosecution evidence, the appellant was examined under section 342 of 

Cr.P.C. wherein he stated that he did not want to appear acid depose on oath as required under 

section 340(2) of Cr.P.C. However, he tendered in defence evidence the attested copy of F.I.R. 

No.208 of 1996, under section 324/34, P.P.C., Police Station Shah Kot as Exh.DA, Certified 

copy of Revision Petition Exh.DB, order dated 22-10-1997 passed by ASJ, Sahiwal, 

Exh.DB/1 copy of bail order Exh.DC titled "Jafer Hussain and others v. Time State", copy of 

report of, Tehsildar, Exh.DD dated 26-9-2003, site plan of the house of the accused Exh.DE 

(both under objection) and the photostat copy of Indoor Ticket dated 18-11-1996 containing 

the willingness of imputation of leg of Murtaza, issued by Nishtar Hospital, Multan, as Mark-

B (both under objection). In reply to the question that why this case is against you and why the 

P.Ws. have deposed against you, the appellant replied as under: 

  

"I have been involved in this case falsely; actually it was un-seen occurrence 

committed by some unknown persons and I have been involved in this case as a 

counter-blast of case F.I.R. No.208- of 1994, registered under section 324/34, 

P.P.C. with Police Station Shah Kot against the complainant party by me for 

causing injuries to my brother Murtaza. I was not absconding and the police, in 

connivance with the complainant party declared me absconder in the papers. I 

was never required by the police. I did not lead to the alleged recovery and gun P-

3 was planted against me in connivance with the complainant party and the same 

does not belong to me. I am innocent. The P.Ws. are closely related to the 

deceased and inter se, hence, they have deposed falsely." 

  

10. After conclusion of the trial, aforesaid sentence and conviction was recorded by the 

learned trial Court. 

  

11. Learned counsel appearing on behalf of the appellant submits that there is extra ordinary 

delay of four days in lodging the F.I.R. which makes the whole prosecution story as doubtful; 

that in fact Imtiaz, appellant got a case F.I.R. No.208 of 1996 registered for the offence under 

sections 324 and 34 of P.P.C. against the complainant Ghulam Abbas for causing injuries to 

his brother so, the appellant has been falsely involved in this case due to enmity; that in order 

to prove ocular account Ghulam Abbas P.W.1, father of the deceased, Qamar-ul-Zaman- 

P.W.2, a relative of the deceased were produced and no independent person has been produced 

by the prosecution to prove their case; that the allegation against the petitioner is that he fired 

twice at the leg of the deceased which is non-vital part of the body and had the appellant 

intention to commit the murder of the deceased, he must had tired at some vital part of the 
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deceased; that deceased died in the hospital on 19-7-1997 after about four months of the 

occurrence, in the meanwhile the injured came to his house and again he was admitted in the 

hospital due to some complication; that no post mortem examination was conducted on the 

dead body of the deceased Qalb-e-Abbas and complainant himself refused to get the post 

mortem examination done on his deceased son, so, no cause of death is available on the 

record, therefore, no offence under section 302, of P.P.C. is made out; that although gun was 

recovered at the pointation of the appellant but as no empty was secured from the place of 

occurrence so the recovery of gun is not a corroborative piece of evidence against the 

appellant. It has further been stated that though the appellant was arrested on 5-2-2002 but no 

proceeding under sections 87 and 88 of Cr.P.C. were initiated against him so he could not 

stated to be absconder. It has lastly been argued that at the most the offence under section 324 

of P.P.C. is made out against the appellant. 

  

12. On the other hand learned Law Officer assisted by learned counsel appearing on behalf 

of the complainant submits that delay in lodging F.I.R. has been explained by the 

complainant as on the same evening daughter of the complainant namely Mst. Musarrat Bibi 

died and due to that reason the complainant could not lodge the report; that the prosecution 

has proved motive that the appellant lodged a case against the complainant Ghulam Abbas 

under section 324 of P.P.C. and due to that reason appellant has taken revenge from his son 

so prosecution has proved motive of the occurrence; that the appellant is nominated in the 

F.I.R. with specific role that he was armed with gun .12-bore and he fired twice on Qalb-e-

Abbas which landed on left leg and right leg of the deceased; that medico legal examination 

conducted by Dr. Syed Zameer-ul-Hassan confirms the injuries attributed to the appellant on 

the person of the deceased; that the appellant remained absconder for about more than four 

years and his abscondence is a corroborative circumstance against the appellant; that the 

appellant led to the recovery of gun and according to the report of Forensic Science 

Laboratory, Lahore, the gun was in working condition so, the recovery of gun is a 

corroborative piece of evidence against the appellant; that learned counsel for the 

complainant stated that as Dr. Altaf Malik P.W.9 has given the cause of death of the 

deceased, so the offence under section 302 of P.P.C. has been proved against the appellant 

whereas learned Law Officer has frankly conceded that as post mortem examination was not 

conducted on the body of the deceased and complainant is himself responsible for that so no 

offence under section 302 of P.P.C. is made out against the appellant and at the most offence 

under section 324 of P.P.0 is made out against the appellant, in the given circumstances. 

  

13. We have heard the learned counsel for the parties and gone through the record. 

  

14. This occurrence took place on 21-3-1997 at 8-00 a.m., whereas the complainant lodged 

report Exh.PA on 25-3-1997 at about 8-30 a.m. with the delay of four days. The reason for 

delay in lodging F.I.R. given by the complainant is that he could not report the matter on the 

day of occurrence as his daughter Mst. Musarrat Bibi died on the same evening after hearing 

the death of her brother, with the shock and that he was busy in the treatment of his son and 

could not approach the police. 

  

15. The appellant produced a copy of death certificate which reveals that Mst. Musarrat Bibi 

died on 25-3-1997 so, the reason of the delay in lodging F.I.R. given by the complainant is 
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falsified by the record as according to the complainant she died on the day of occurrence. It 

is pertinent to mention here that as per version of the complainant her daughter Mst. 

Musarrat Bibi died on the day of occurrence, after hearing the death of his brother but in this 

case Qalb-e-Abbas received injuries on the day of occurrence and he died on 19-7-1997 

after about four months of the occurrence. So, this extra ordinary delay in lodging F.I.R. 

shows that it was lodged after deliberations and consultations. Perusal of the F.I.R. shows 

that Ghulam Shabir and Zahoor Ahmad have also been involved in this case who are not 

related to the appellant Imtiaz and no motive has been alleged by the complainant against 

them so to their extent their false involvement could not be ruled out. 

  

16. Now coming to the motive part of the prosecution story, about four months prior to this 

occurrence some body injured brother of the appellant Imtiaz and Imtiaz, appellant had 

suspicion that complainant party was involved in that occurrence and due to this grudge, 

accused had injured his son. 

  

17. To prove motive, prosecution produced Ghulam Abbas P.W.1. Perusal of his statement 

reveals that a case F.I.R. No.208 of 1996 was registered against him (complainant) and he 

was nominated in said F.I.R. and allegation against him was that he caused injuries to 

Murtaza, brother of the appellant Imtiaz. The perusal of record also reveals that. Murtaza, 

brother of the appellant was given injuries on his leg by the complainant and the doctor had 

to cut his leg in order to save his life. In the present case. Qalb-e-Abbas, the son of the 

complainant received all injuries on his legs which reveals that in order to take revenge of 

Mutraza, who was injured by the complainant, Imtiaz, 'appellant, gave injuries on the legs of 

Qalb-e-Abbas son of the complainant. Registration of the F.I.R. No.208 of 1996 by the 

appellant Imtiaz against Ghulam Abbas, father of the deceased, has not been disputed by the 

defence during cross-examination. So, the prosecution has proved the motive of the 

occurrence given by them in the F.I.R. 

  

18. The ocular account in this case has been furnished by P.W.1 Ghulam Abbas and Qamar-

ul-Zaman P.W.2. P.W.1 is father of the deceased. According to his evidence, he along with 

Muhammad Lateef, who is his maternal nephew, were proceeding on a Tractor towards 

Bangla Akan Wala in order to purchase Diesel and that he saw the occurrence from a 

distance of two acres. During investigation P.W.1 Ghulam Abbas did not produce the 

Tractor on which they were preceeding at the time of occurrence. Ghulam Abbas, father of 

the deceased is a chance witness and he has created a false reason that he along with 

Muhammad Latif were proceeding two acres behind his son and Qamar-ul-Zaman. Keeping 

in view the extraordinary delay in lodging F.I.R. we are of the considered view that Ghulam 

Abbas P.W.1 was not present at the spot at the time of B occurrence. Had he be available at 

the time of occurrence he must have reported the matter to the police, immediately. The 

extra ordinary delay of four days in lodging F.I.R. is also suggestive of the fact that the 

complainant was not present at the time of occurrence rather, the injured was shifted to the 

hospital and the was informed thereafter, so, the evidence of Ghulam Abbas, father of the 

deceased is not reliable. 

  

19. So far as the evidence of Qamar-ul-Zaman P.W.2 is concerned, he was proceeding to 

school along with Qalb-e-Abbas, deceased at the time of occurrence and Qamar-ul-Zaman 
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P.W.2 has also stated that he along with Qalb-e-Abbas, deceased, was going to school in 

order to sit in examination as the examination has commenced. Qamar-ul-Zaman P.W.2 is 

natural witness as he was also studying in the same school in which Qalb-e-Abbas, deceased 

was studying. Both were proceeding to school, when occurrence took place so the evidence 

of Qamar-ul-Zaman P.W.2 is reliable and he is natural witness of the occurrence. He has 

categorically stated that when he along with Qalb-e-Abbas were proceeding towards school, 

Imtiaz, appellant armed with .12-bore gun along with his co-accused reached there and 

raised Lalkara that he was going. to take 1 revenge of his brother and fired with his gun on 

Qalb-e-Abbas hitting him on his left leg whereas second fire of Imtiaz, appellant hit on the 

right knee of Qalb-e-Abbas. Qamar-ul-Zaman P.W.2 remained constant on each and every 

material point during his cross-examination. No relationship of Qamar-ul-Zaman P. W. with 

the complainant party has even been suggested by the defence. So, he is an independent 

witness. His evidence is reliable and confidence inspiring. He was cross-examined by the 

defence but his evidence could not be shattered by the defence in any manner. He has 

proved prosecution story in toto without any addition or omission. Neither he made any 

improvement in his statement nor his statement was confronted with his previous statement 

under section 161 of Cr.P.C. So, in our view the prosecution has proved its case beyond 

reasonable doubt by the evidence of Qamar-ul-Zaman P.W.2. 

  

20. The evidence of Qamar-ul-Zaman P.W.2 finds support from the evidence of Dr. Syed 

Zameer-ul-Hassan P.W.5 who conducted medico legal examination on the person of Qalb-e-

Abbas, deceased in an injured condition, on 21 3-1997, at 9-20 a.m. The doctor observed 

fire arm injuries on the left leg and right knee of Qalb-e-Abbas, deceased. Both these 

injuries were attributed to the appellant Imtiaz. The occurrence took place on 21-3-1997 at - 

8-00 a.m. whereas Qalb-e-Abbas, injured was medically examined at 9-20 a.m. and 

according to the opinion of the doctor these injuries were caused within the duration of 1 to 

2 hours so the time of occurrence also find corroboration from the evidence of the doctor. 

  

21. The medico-Legal report Exh.PF of Qalb-e-Abbas, deceased, in injured condition, 

reveals that no injury of the Qalb-e-Abbas was declared to be dangerous to life by the doctor 

as all the injuries were on legs, the non-vital parts of the body. The perusal of the record 

reveals that Qalb-?e-Abbas was admitted in Bahawal Victoria Hospital, Bahawalpur and he 

was discharged from the said hospital and" he came to his house, He was again admitted in 

Bahawal Victoria Hospital, Bahawalpur E for the second time on 6-5-1997. He was again 

discharged and he caine back to his house. Thereafter, the was admitted in Bahawal Victoria 

Hospital, Bahawalpur for the 3rd time on 3-7-1997 and ultimately he succumbed to his 

injuries on 19-7-1997. Perusal of record reveals that during this period the remained 

conscious but during this period his dying declaration was not recorded by the I.O. After the 

death of Qalb-e-Abbas, no post mortem examination was conducted upon his dead body. 

The perusal of statement of Muhammad Aslant A.S.-I. P.W.12 reveals that the wanted to get 

the deceased Qalb-e-Abbas examined through autopsy but complainant party hurriedly 

buried the deceased and complainant party was not inclined that post mortem examination 

should be conducted on the dead body of Qalb-e-Abbas, deceased. It is also pertinent to 

mention here that District Magistrate, Sahiwal vide his order dated 10-9-1997 ordered that 

post mortem examination on the dead body of Qalb-e-Abbas, deceased be conducted. 

Complainant Ghulam Abbas filed Revision Petition against the order dated 10-9-1997 of the 
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District Magistrate before learned Addl. Sessions Judge, Sahiwal, copy of Revision Petition 

is Exh.DB. In this Revision Petition, the complainant sought that order of the learned 

District Magistrate dated 10-9-1997 whereby he ordered for disinterment of the grave of 

Qalb-e-Abbas for the purpose of its post mortem examination, be declared illegal. On 22-10-

1997 the Criminal Revision of the complainant Ghulam Abbas was dismissed and order of 

the District Magistrate for conducting post mortem examination on the dead body was 

upheld. The copy of the order dated 22-10-1997 is Exh.DB/1. Learned counsel for the 

complainant has conceded that after the dismissal of Revision Petition, the complainant 

approached the Hon'ble High Court in Writ Jurisdiction so that the post mortem examination 

should not be conducted on the dead body of Qalb-e-Abbas, deceased and ultimately 

autopsy was not conducted on the dead body of Qalb-e-Abbas, deceased due to the effort 

of the complainant himself. 

  

22. Prosecution has produced Dr. Altai Malik, P.W.9, who has deposed that as per record of 

the Bahawal Victoria Hospital, Bahawalpur, Qalb-e-Abbas died due to pulmonary ambulizm 

and basic cause to pulmonary ambulizm was first injury received on the person of Qalb-e-

Abbas. Doctor has admitted that Qalb-e-Abbas never remained under his personal treatment 

and his opinion was based on the record of the hospital. The evidence of this P.W. is 

secondary evidence. The record is silent that why the doctor under whose treatment Qalb-e-

Abbas remained, till his death, was not produced. This doctor simply issued death certificate 

after going through the record. However, according to the opinion of this doctor the deceased 

expired due to complication of the injury. As doctor has no direct knowledge of the treatment 

of Qalb-e-Abbas so his opinion regarding the cause of death cannot be given much weight. As 

no post mortem G examination was conducted on the dead body of Qalb-e-Abbas, so, the 

cause of death of Qalb-e-Abbas, deceased cannot be ascertained with certainty. Learned Law 

Officer has rankly conceded that as prosecution did not prove the cause of death in this case, 

so, no offence under section 302, of P.P.C. is made out. Learned counsel for the complainant 

was also unable to controvert the contention raised by the learned Law Officer as he also could 

not satisfy this court regarding the cause of death of the deceased. 

  

23. So far as the recovery of gun from the appellant is concerned, he lead to the recovery of 

.12-bore gun P-3 from his residential room on 10-2-2002. Perusal of the record reveals that 

no empty was secured from the place of occurrence sty in the absence of report of Forensic 

Science Laboratory in this regard the recovery of gun from the possession of the appellant is 

inconsequential and cannot be used against him. 

  

24. Appellant Imtiaz also absconded F himself after the occurrence and was arrested on 5-2-

2002 after about five years of the occurrence. The extraordinary absconsion of the appellant 

is also a corroborative piece of evidence against him. 

  

25. For what has been discussed above, we are of' the considered view that the prosecution 

could not prove the charge under section 302 of P.P.C. against Imtiaz, appellant, so, we set 

aside the conviction of Imtiaz, appellant under section 302(b) of P.P.C., however, in our 

view the prosecution has proved the case against the appellant beyond reasonable doubt 

under section 324 of P.P.C. So, accordingly, we convict him under section 324 of P.P.C. and 

sentence to 10 years Rigorous Imprisonment with a fine of Rs.1,00,000. In default of 
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payment of fine, the convict will further undergo Six Months, simple imprisonment. The 

benefit under section 382(b) of Cr.P.C. is also extended in favour of the petitioner. 

  

26. With this modification, Criminal Appeal No.799 of 2003, filed by the appellant Imtiaz is 

partly accepted. 

  

27. Criminal Revision No. 431 of 2003 filed by the complainant to enhance the 

compensation amount under section 544-A of Cr.P.C., is also dismissed as the conviction of 

the appellant under section 302(b), P.P.C. has been set aside by us. 

  

MURDER REFERENCE IS ANSWERED IN NEGATIVE. 

  

DEATH SENTENCE IS NOT CONFIRMED. 

  

N.H.Q./I-18/L        Order accordingly. 
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Before Shahid Hameed Dar and Sardar Muhammad Shamim Khan, JJ 

MUHAMMAD RAFIQUE---Appellant 

Versus 

THE STATE---Respondent 
  

Criminal Appeal No.626 and Murder Reference No. 719 of 2006, heard on 23rd February, 

2011. 

  

Penal Code (XLV of 1860)---  
----Ss. 302(b) & 201---Qatl-e-amd, causing disappearance of evidence of offence--

Appreciation of evidence---Case was of circumstantial evidence based on last seen evidence, 

evidence of recoveries and medical evidence---Prosecution witness had not only seen the 

deceased in the company of the accused, but he also had a dialogue with them---Medical 

evidence had corroborated the last seen evidence---Dead body of the deceased had been 

recovered from a house situated at a distance of 200/300 yards from the place where the 

deceased was lastly seen with the accused---Evidence of the said prosecution witness could 

not be discarded simply due to his relationship with the deceased, as he' had no enmity with 

the accused and intrinsic worth of his evidence had led to his truthfulness---Recovery of the 

dead body of the deceased from the house of accused on his pointation, was a' strong evidence 

connecting hint with the commission of the offence---Accused had not explained that how the 

said dead body was buried in his house---Even it was not suggested to the prosecution 

witnesses that the dead body of the deceased was not recovered on pointation of accused from 

his house---Conviction and sentences of accused were upheld in circumstances. 

  

Prince Rehan Iftikhar Sheikh for Appellant. 

Munir Ahmad Sial, D.P.-G. for the State.  

Ch. Daood Ahmad Wains for the Complainant. 
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Date of hearing: 23rd February, 2011. 

   

JUDGMENT 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---The appellant Muhammad Rafique son 

of Abdul Rehman was tried in case F.I.R. No.123 of 2005 dated 5-8-2005, for the offences 

under sections 364, 302 and 201 of P.P.C., registered at Police Station Saddar, Multan. Mr. 

Muhammad Aslam, learned Addl. Sessions Judge, Multan, vide his judgment dated 30-11-

2006 convicted the appellant under section 302(b) of P.P.C. and sentenced him to Death. 

The convict/ appellant was directed to pay compensation of Rs.5,00,000 to the legal heirs of 

the deceased Shaukat as required under section 544-A of Cr.P.C. and in default thereof he 

was to undergo S.I. for a period of Six Months. The appellant/convict was also convicted 

under section 201 of P.P.C. and sentenced to undergo R.I. for Five Years with a fine of 

Rs.50,000 in default whereof to undergo S.I. for Six Months. 

  

2. Criminal Appeal No.626 of 2006 filed by Muhammad Rafique, appellant against his 

conviction and sentence, while Murder Reference No.719 of 2006 for confirmation or 

otherwise of the death sentences of the appellant, shall be decided through this single 

judgment. 

  

3. Brief facts of the prosecution case are that the complainant Fazal Karim, father of the 

deceased Shaukat aged 30/32 years, reported the matter to police that he was an employ in 

Seven Up Factory and after factory hours used to work in Fruit Market, Sooraj Miani. His son 

also used to work in the said fruit market along with Rafique as co-sharer. On 3-8-2005 at 

about '10-30 p.m. they closed their business and went towards RAJ GHAT, where they used to 

live in a house. When they both reached at UBL Chowk, Sooraj Miani, they met with 

Mulazim Hussain and Shaukat, who asked them where they were going, they replied that they 

were going to RAJ GHAT. Rafique accused had a shopper in his hand. When son of the 

complainant did not return to his business for one day, he naturally got worried and started his 

search but could not find him. His son used to keep sufficient amount with him, so, 

complainant was of considered belief that his son might had been abducted by the accused 

Rafique for the purpose of extortion of money and murder. On 5-8-2005 the accused Rafique 

was apprehended by the police in presence of P.Ws. Mulazim Hussain and Shaukat Hussain, 

who in custody, disclosed that he had committed the murder of Shaukat by acid and Chhuri on 

3-8-2005 and had buried the dead body in a pit in his house situated at RAJ GHAT. On his 

pointation and leading, the dead body of the deceased was got recovered from the pointed 

place and consequently sections 302 and 201 of P.P.C. were added in the F.I.R. 

  

4. After completion of investigation, challan was prepared and submitted before the learned 

trial court for trial. Charge against the accused was framed to which, he pleaded not guilty 

and claimed to be tried. In order to prove its case, the prosecution has examined as many as 

Ten (10) P.Ws. 

  

P.W.1 Ghulam Shabbir HC; chalked out the formal F.I.R. Exh.PA/1 on the basis of 

written application submitted by the complainant E x . A .  
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P.W.2. Muhammad Nasir, identified the dead body of the deceased Shaukat at the 

time of, its autopsy and testified the recovery memo Exh.PC pertaining to KHAKHI 

cloth in which the dead body was wrapped. 

  

P.W.3. Mulazim Hussain had seen the deceased in company of the accused 

Muhammad Rafique on 3-8-2005 at 10-30 p.m. at UBL Chowk, Sooraj Miani, 

Multan. He also testified the recoveries i.e. recovery memo. Exh.PD regarding 

recovery of three currency notes Exh.P-1/1-3, recovery memo. Exh.PE pertaining to 

recovery of dead body, recovery memo. Exh.PF regarding blood-stained Chadar 

Exh.P3, Gadda Exh.P4, Shopper Exh.P-5, recovery memo Exh.PG regarding ash of 

shoes, clothes of the deceased and accused, pillow and Ban of cot, recovery memo of 

Exh.PH in respect of Jug of steel Exh.P-6, recovery Exh.PJ in respect of Chhuri Exh. 

P-7 and Kassi Exh.P-8. 

  

P.W.4. Fazal Khan father of the deceased submitted application before the police for 

registration of case against the accused. He also testified the recovery memos 

mentioned above in the statement of PW-3. 

  

P.W.5. Dr. Mushtaq Ahmad Ch., conducted autopsy of dead body of the deceased on 

5-8-2005 at 5-30 p.m. and prepared the post mortem report Exh.PK and also signed the 

inquest report Exh.PN. He observed following injuries on the person of the deceased. 

  

Injury No.1 A lacerated wound 3 cm X 1 cm on the left side of forehead, 6 cm above 

the left eyebrow. There was depressed fracture of frontal bone. 

  

Injury No.2 A lacerated wound on the right parietal area of skull 9 cm above the 

right ear and 14 cm from the right eyebrow. There was depressed fracture of 

underlying bone. 

  

Injury No.3 A lacerated wound 3 cm X 2 cm skin deep on front of right thigh 14cm 

below the iliaocrest. 

  

The doctor opined that all the injuries were anti-mortem in nature and were inflicted 

by heavy blunt weapon with small striking surface. Injuries Nos.1 and 2 

individually and, all injuries collectively sufficient to cause the death of a person in 

the ordinary course of nature. He opined that time between injury and death was 

immediate whereas time between death and postmortem was one to two days. 

  

P.W.6. Anwar 169/HC/Moharrar had received from Abdul Majeed, I.O., the last 

worn clothes of the deceased, a sealed tin, sealed envelope, a sealed parcel of Chhuri 

and a Kassi for the safe custody in Malkahana. Sealed parcels of tin, envelope and 

Chhuri were handed over by him to one Abid Mehmood 1284/C for onward 

transmission to the office of Chemical Examiner, Lahore. 

  

P.W.7. Pervez Akhtar 2482/C took the dead body of Shaukat, deceased for its 

autopsy to the mortuary along with two P.Ws. for its identification. After post 
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mortem examination the medical officer handed over him a piece of cloth of Khaki 

colour, a sealed tin and a sealed envelope which were produced by him before the 

I.O., who took the same into possession vide recovery memo Exh.PC. 

  

P.W.8. Muhammad Sarfraz, Draftsman prepared the scaled site plan Ex.PP, PP/1 and 

PP/2 along with the drawings and marginal notes in the scale of 1" = 15 feet. 

  

P.W.9. Abid Mehmood 1284/C transmitted a sealed parcel of tin, a sealed parcel of 

envelope and a sealed parcel of Churri to the office of Chemical Examiner, Lahore. 

  

P.W.10. Abdul Majeed, S.-I./ Investigating Officer conducted investigation of this 

case, appre?hended the accused on 5-8-2005, got effected recoveries mentioned 

above, prepared recovery memos mentioned above, inquest report, recorded the 

statement of witnesses under section 161 of Cr.P.C. and after finding the accused 

guilty of the offence, prepared the report , under section 173 of Cr.P.C. 

  

5. The Deputy District Attorney, on the direction of the complainant, gave up Ameer 

Muhammad and Shaukat Hussain P.Ws. being unnecessary and tendered in evidence the 

reports of Chemical Examiner Exh.PS and of Serologist Exh.PT and closed the prosecution 

case. 

  

6. After recording the prosecution evidence, the appellant was examined under section 342 

of Cr.P.C. wherein entire case of prosecution had been put to him. He denied the allegations. 

In reply to the question that why this case against you and why the P.Ws. had deposed 

against you, appellant replied as under:-- 

  

It was an unseen and unwitnessed occurrence. The complainant and the deceased 

etc., injured Sajjad Hussain son of Muhammad Nawaz, Caste Sial r/o Mouza Rampur 

near Darbar Sakhi Sultan Ali Akbar, Sooraj Miani, Multan and his sister. In this 

regard F.I.R. No.9 of 2004 dated 14-1-2004 under sections 337-F(ii), 337-A(i), 

452, 354 and 34 P.P.C. was registered at Police Station Saddar, Multan. Copy of 

F.I.R. is Exh.DA. The deceased and Sajjad Hussain etc., were inimical to each 

other. Sajjad Hussain threatened Shaukat, deceased for dire consequences before 

the alleged occurrence. The enmity also came in investigation. I was unaware 

about' the alleged occurrence. The local police arrested me from my house 

situated at Dhoorkot and detained me in police lock up. At there it came to my 

knowledge. I am innocent. Complainant party had entered into compromise with 

real accused namely Sajjad Hussain and others. Complainant party also 

demanded huge amount from me for releasing in the case. After this, local police 

involved me in this case with mala fide in connivance with complainant just to 

show Karwai. 

  

P. Ws. are the father and uncle of the deceased. Other P. Ws. are Government 

officials and having natural interest against me to prove the prosecution case just 

to show their efficiency to their superiors. 
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7. The appellant did not opt to appear as his own witness under section 340(2) of Cr.P.C. 

However, in defence evidence the appellant produced copy of F.I.R. No.9 of 2004 dated 14-

1-2004 as Exh.DA. 

  

8. After conclusion of the trial aforesaid sentence and conviction was recorded by the 

learned trial court. 

  

9. The appellant has challenged the validity of impugned judgment through the instant 

appeal. 

  

10. Learned counsel for the appellant submits that this was an unseen occurrence and 

appellant had been roped in this case falsely on the basis of circumstantial evidence; that 

last seen evidence against the appellant was furnished by Mulazim Hussain, P.W.3, who 

was real uncle of the deceased and Fazal Karim, P.W.4, who was father of the deceased; that 

last seen evidence furnished by Fazal Karim, P.W.4 was not believable as it was contrary to 

version taken by him in the F.I.R.; that last seen evidence furnished by P.W.3 is also not 

believable as it was not furnished by any independent witness; that prosecution did not 

prove the motive part of prosecution story as according to the complainant deceased was 

murdered as deceased used to keep sufficient money with him and that appellant abducted 

him to extort money from the deceased; that dead body of the deceased was not recovered at 

the pointation of the appellant rather the same was planted against him; that according to the 

evidence the dead body was recovered. from a house of the appellant which was surrounded 

by four walls of about four feet height and it was not possible for the appellant to burry the 

dead body of the deceased in a house whose walls were of aforementioned height, as at the 

time of its burial one could see from outside of the house; that post mortem examination was 

conducted with the delay of seven hours which casts serious doubt regarding prosecution 

story; that appellant did not commit the murder of the deceased rather complainant and 

deceased injured one Sajjad Hussain and others and in this regard case F.I.R. No.09 of 2004 

dated 14-1-2004 for the offence under sections 337-F(ii), 337-A(i), 452, 354 and 34, P.P.C. 

was registered against them at Police Station Saddar. Deceased and Sajjad Hussain etc., 

were inimical to each other and Sajjad Hussain threatened Shaukat Abbas, deceased for dire 

consequences prior to the alleged occurrence; and that, complainant party had entered into 

compromise with real accused Sajjad Hussain and others and has falsely involved him in 

this case, so he has prayed for acquittal of the appellant/ accused. 

  

11. Learned D.P.-G. and learned counsel for the complainant have contended that prosecution 

has proved its case beyond reasonable doubt against the appellant through circumstantial 

evidence; that although last seen evidence has been produced by Mulazim Hussain, P.W.3, 

who is real uncle of the deceased and Fazal Karim, P.W.4 who is father of the deceased but 

mere relationship with the deceased is not a valid ground to discard their evidence as they had 

no enmity against the appellant to falsely implicate him in this case; that immediately after the 

registration of F.I.R. appellant took the 1.0. and P.Ws. to his house and got recovered the dead 

body from there which is best evidence against the appellant connecting him with the 

commission of offence; that this dead body was wrapped in a blood-stained GADDA and a 

Shopper, which were also taken into possession by the police; that appellant/ accused also got 

recovered the Jug from his residential house; that the recovery of Churri and Kassi from his 
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residential house is also a corroborative piece of evidence against him; that medical evidence 

is also in conformity with the last seen evidence of the prosecution, so, it has been prayed that 

the appeal of the appellant is liable to be dismissed. 

  

12. We have heard the arguments advanced by the learned counsel for parties and perused 

the record with care. 

  

13. This is a case of circumstantial evidence and prosecution has placed reliance on the last 

seen evidence, evidence of recoveries and medical evidence. In order to prove last seen 

evidence prosecution produced Mulazim Hussain, P.W.3 and Fazal Karim, P.W.4. Mulazim 

Hussain, P.W.3 stated that on 3-8-2005 at about 10-30 p.m. he and Shaukat Hussain were 

present at UBL Chowk, Sooraj Miani. At that time Muhammad Rafique, appellant and 

Shaukat Abbas, deceased met them there. Mulazim Hussain inquired from the appellant that 

where they were going at that time. Appellant replied to both P.Ws. that he and Shaukat 

Abbas (deceased) were going to RAJ GHAT. At that time Muhammad Rafique, appellant 

was having a shopper in his hand. Although Fazal Karim, P.W.4 has also deposed regarding 

the last seen evidence on the same lines as deposed by Mulazim Hussain, P.W.3 and stated 

that at the relevant time he also saw his son Shaukat Abbas with the appellant but same fact 

was not mentioned by him in his application Exh.PA submitted before the police and this 

portion of his evidence was confronted with his previous statement, so, evidence of Fazal 

Karim, P.W.4 cannot be believed to the extent of last seen evidence So far as evidence of 

Mulazim Hussain, P.W.3 is concerned, he not only saw the deceased Shaukat Abbas in 

company of the appellant but he inquired from the appellant that where they were going at 

that time and appellant replied to him that he and Shaukat Abbas were going to RAJ 

GHAT. Mulazim Hussain, P.W.3 met with the deceased and appellant on 3-8-2005 at d0-

30 p.m. whereas post 'mortem examination on the dead body of the deceased was 

conducted on 5-8-2005 and according to the evidence of doctor time between death and 

post mortem examination was one to two days, so, the medical evidence also 

corroborates the last seen evidence furnished by Mulazim Hussain, P.W.3. The dead 

body of the deceased was recovered from a house which was at a distance of 200/300 

yards from UBL Chowk where deceased was lastly seen in company of appellant by 

Mulazim Hussain, P.W.3. 

  

14. The contention of learned counsel for the appellant that last seen evidence was 

furnished by real uncle of the deceased therefore it should not be believed, is without 

any substance. The evidence of Mulazim Hussain cannot be discarded simply on the 

ground of his relationship with the deceased as he had no enmity or malice against the 

appellant to falsely involve him in this case. We have no reason to doubt that Mulazim 

Hussain has not seen the deceased with the appellant at relevant time. On the other 

hand intrinsic worth of his evidence leads us to believe that he was speaking the truth. 

  

15. Another important aspect of this case was that immediately after the registration of 

F.I.R. the appellant was arrested by Abdul Majeed, S.-I./P.W.10. and according to the 

evidence of Abdul Majeed, S.-I., at the time of arrest of accused/ appellant he found some 

injuries on his wrist, back of palm and fingers. The I.O. got the appellant medically 

examined through doctor on 6-8-2005. Although the doctor was not produced to prove 
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medical certificate, however, the medico-legal certificate of the accused was placed on the 

record as Exh.PR. The perusal of the medico-legal report of the appellant reveals that 

doctor observed chemical burns on his hand etc. Keeping in view the duration of these 

injuries it can safely be presumed that these were suffered by the appellant at the time of 

murder of the deceased. The medico-legal examination of the appellant corroborates the 

evidence of Mulazim Hussain, P.W.3 and Fazal Karim, P.W.4, who observed some burns 

on the dead body of the deceased at the time of its recovery. 

  

16. Immediately after his arrest Muhammad Rafique, appellant in the presence of the P.Ws. 

disclosed before the I.O. that he committed the murder of Shaukat Abbas and thereafter buried 

his dead body in the courtyard of his house and he showed his willingness that he was ready to 

get recovered the dead body of Shaukat Abbas, deceased which was buried by him in his 

house. After this disclosure the appellant was formally arrested in this case by the I.O. and 

appellant took I.O., other police officials, P.W.3 Mulazim Hussain and Fazal Karim, P.W.4 to 

his house situated in Mohallah RAJ GHAT and he dug out the earth and got recovered the 

dead body of Shaukat Abbas, deceased. The dead body of the deceased recovered on the 

pointation of appellant was taken into possession vide memo. Exh.PF attested by Fazal Karim, 

Mulazim Hussain and Shaukat Hussain, given up P.W. Police also took into possession 

CHADAR P-3, blood-stained GADDDA P-4, Shopper P-5 and heir of the deceased vide 

memo Exh.PF attested by Fazal Karim and Mulazim Hussain, P.Ws. 17. The recovery of dead 

body at the pointation of appellant from his house is a strong evidence against him connecting 

him with the commission of offence. In order to prove this important piece of evidence 

prosecution produced Mulazim Hussain, p.W.3 and Fazal Karim, P.W.4. Although both these 

P.Ws are close relative of the deceased but they had got no enmity to falsely involve the 

appellant. According to prosecution evidence the appellant was arrested immediately after the 

registration of F.I.R. and thereafter he immediately made disclosure regarding the recovery of 

dead body from his house and got the same recovered after digging the earth, cannot be 

disbelieved in any manner. The evidence of Mulazim Hussain, P.W.3 and Fazal Karim, P.W.4 

is consistent on all material points regarding the recovery of dead body. Both these P.Ws were 

cross-examined by the defence at length but nothing could be elicited by the defence to shake 

their credit. The evidence of Investigating Officer P.W.10 is also consistent and we are not 

persuaded to agree that appellant had been falsely implicated 'and recovery had not taken 

place at his instance. The element of fabrication of evidence is absent otherwise the evidence 

of eye-witness account could have been fabricated. The appellant did not explain that how 

dead body was buried in his house. It was not even suggested to the P.Ws. that dead body of 

the deceased was not recovered at the pointation of die appellant from his house. In view of 

the matter we have no doubt in our mind that dead body was got recovered at the instance of 

appellant from his house. 

  

18. The contention of learned counsel for the appellant that this murder was committed 

by Sajjad Hussain and others, who had enmity with Shaukat Abbas, deceased is not 

believable as keeping in view the evidence of Fazal Karim, P.W.4 the defense itself 

during cross-examination brought it on record that a compromise was effected between 

Sajjad Hussain, deceased, his father and others and all the accused persons were 

acquitted. 
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19. Another incriminating evidence of the prosecution was recovery of CHHURI P-7 

and KASSI P-8 at the pointation of appellant on 14-8-2005 from the same house from 

where the dead body was recovered. According to prosecution case CHHURI P-7 was 

weapon of offence whereas KASSI P-8 was used by the appellant for burying the dead 

body of the deceased. 

  

20. As the appellant, on 5-8-2005, got recovered dead body from his house, had 

CHHURRI P-7 and KASSI P-8 available in the same house, police must have recovered 

the same on the said date i.e. 5-8-2005 but recovery of CHHURRI and KASSI 9-days 

after the recovery of dead body, from the same house, is not believable in any manner. 

Even otherwise recoveries of CHHURRI and KASSI in this case are not a corroborative 

piece of evidence against the appellant as keeping in view the evidence of doctor, the 

deceased received injuries with heavy blunt weapon. 

  

21. There was no motive of the occurrence in this case. The complainant simply had a 

considered belief that as his son used to keep sufficient amount with him so he might had 

been abducted for extortion of money. This motive was not directly levelled against the 

appellant. It was just an apprehension in the mind of the father regarding his son whose 

whereabouts were not known to him. The contention of learned counsel for the 

appellant that the motive was put forth by prosecution but it was not proved, is totally 

based on wrong assumption as prosecution never alleged any motive against the 

appellant. Motive in such like cases is always in the mind of the accused. 

  

22. For what has been discussed above, we have no hesitation in holding that 

prosecution has proved its case beyond reasonable doubt by last seen evidence, 

recovery of dead body of the deceased at the pointation of the appellant from his 

house, corroborated by medicated evidence. Therefore, Criminal Appeal No.626 of 

2006 filed by appellant having no force is hereby dismissed. His conviction and 

sentence is maintained. The sentence of death is confirmed. 

  

Murder Reference is answered in Affirmative 

  

Death sentence is confirmed. 

  

N.H.Q./M-847/L       Appeal dismissed 
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----S. 497(2)---Penal Code (XLV of 1860), Ss.302, 201, 148 & 149---Qatl-e-amd, causing 

disappearance of evidence of offence---Bail, grant of---Further inquiry---Accused were not 

nominated in the F.I.R. and nobody had witnessed the occurrence---Father of deceased 

identified the dead body of his deceased son but he got his supplementary statement 

recorded two days after identification regarding last-seen evidence against accused person 

for which no explanation was given by him---Last seen evidence produced against accused 

persons, required further inquiry--All recoveries were effected jointly from the possession of 

accused persons---No direct evidence was available against accused persons connecting 

them with the commission of offence---Even otherwise recoveries were only a corroborative 

piece of evidence---Accused were behind the bars for more than one year--Commencement 

of trial was not a valid ground to refuse the grant of bail to accused persons, if prima facie 

the case of accused appeared to be one of further inquiry---Case of accused persons having 

come within the ambit of further inquiry, accused were admitted to bail, in circumstances. 

  

Abid Ali alias Ali v. The State 2011 SCMR 161 rel.  

Mudussar Altaf Qureshi for Petitioners.  

Ch. Faqir Muhammad for the Complainant.  

Hassan Mahmood Khan Tareen, learned D.P.-G.  

Muhammad Ilyas, Sub-Inspector with record. 

 

ORDER 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Furqan Ali and Sanowar Ali, petitioners 

seek post arrest bail in case F.I.R. No.107 of 2010 dated 12-3-2010 for the offences under 

sections 302, 201, 148 and 149, P.P.C. registered at Police Station Seetal Mari, District 

Multan. 

  

2. Brief facts of this case are that Aurangzeb lodged instant F.I.R. contending therein that he 

along with his friend Rashid was proceeding towards shrine of Peer, Baba and on the way a 

dead body of one unknown person was lying in the canal. There were signs of rope around 

the neck of dead body and according to the complainant some unknown persons committed 

the murder of unknown person and thereafter thrown the dead body in the canal. 

  

3. Subsequently, on 19-3-2010, Baqir Ali identified the dead body of unknown person as 

dead body of his son Husnain Ali, deceased. 

  

4. Learned counsel for the petitioners submit that petitioners were not nominated in the 

F I R . ;  that it was an unseen occurrence; that petitioners were involved in this case on the 

basis of supplementary statement of Baqir Ali, father of the deceased, Nasir Ali, brother of 

complainant and Tasawar Ali, nephew of the complainant; that according to the evidence of 

aforementioned P.Ws. there was last seen evidence against the petitioners; that last seen 

evidence against the petitioners cannot be believed as Baqir Ali, father of the deceased 

lodged Rapat No.16 on 15-3-2010 at Police Station KUP wherein he contended that on 11-3-

2010 at about 8-30 p.m. .his son Husnain Ali aged about 18-years was proceeding towards 

his house from Baqir Cloth House and he missed near Wali Muhammad Mosque; and that 
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he tried his best to search out his son but in vain; that the recoveries of two ropes, GATTO, 

Cutter and Motorcycle bearing Registration No.4971/MNL from the possession of the 

petitioners and Imran, co-accused, is joint one; that recoveries of amount of Rs.15,000 and 

watch from the possession of the petitioners and co-accused Imran is also joint one which is 

inadmissible in evidence; that there is no direct evidence against the petitioners connecting 

them with the commission of this offence, therefore, it is prayed that by accepting this 

petition, petitioners are liable to be released on bail. 

  

5. Learned D.P.-G. and learned counsel for the complainant vehemently opposed this 

petition on the ground that although petitioners were not nominated in the F.I.R. and it was 

an unseen occurrence, yet Husnain Ali, deceased was lastly seen in the company of both 

petitioners along with Irfan, co-accused; that during investigation amount of Rs.15000, 

watch, two ropes, Gattoo, motorcycle etc. were recovered from the possession of the 

petitioners; that last seen evidence corroborated by the aforementioned recoveries is 

sufficient evidence against the petitioners connecting them with the commission of this 

offence. It has been further submitted that trial of this case has been commenced by the 

learned trial Court, therefore; it is prayed that this petition is liable to be dismissed. 

  

6. I have heard the arguments and perused the record. 

  

7. Admittedly petitioners were not nominated in the F.I.R. and nobody witnessed this 

occurrence. Baqir Ali, father of Husnain Ali, deceased identified the dead body of his 

deceased son on 19-3-2010 but surprisingly he got his supplementary statement recorded on 

21-3-2010 regarding last seen evidence against the petitioners for which no explanation was 

given by him. According to the statement of Baqir Ali, Nasir Ali, his brother and Tasawar 

Ali, his nephew, on 11-3-2011 Husnain Ali was taken by co-accused Irfan from the shop of 

Baqir Ali and when Husnain Ali, deceased and Irfan were passing in front of the shop of 

Nasir Ali, brother of the complainant, witnesses also saw that the petitioners Furqan Ali and 

Sanowar Ali were also accompanying Husnain etc., on a motorcycle. Perusal of Rapat No.16 

lodged at the instance of Baqir Ali, father of the deceased dated 15-3-2010 at Police Station 

KUP reveals that according to the version of Baqir Ali, on 11-3-2010 at about 8-30 p.m. his 

son Husnain Ali proceeded towards his house from Baqir Cloth House but he was missed 

near Wall Muhammad .Mosque; In the said Rapat, Baqir Ali further contended that he kept 

on searching his son but in vain. Keeping in view Rapat No.16 lodged at the instance of 

Baqir Ali, father of Husnain Ali, deceased last seen evidence produced against the 

petitioners by Baqir Ali, Nasir Ali, brother of the complainant and Tasawar Ali, nephew of 

the complainant require further inquiry. On 17-4-2010 police allegedly recovered two ropes, 

GATTOO, Cutter,. Motorcycle bearing Registration No.4971/MNL from the possession of 

petitioners and their co-accused Imran. On 27-4-2010 amount of Rs.15,000 and one watch 

allegedly belonging to the deceased was also recovered from the possession of the 

petitioners and Imran, co-accused. Prima facie all these recoveries were effected jointly 

from the possession of the petitioners and their co-accused Imran. There is no direct 

evidence against the petitioners connecting them with the commission of this offence. Even 

otherwise these recoveries are only corroborative pieces of evidence. The petitioners were 

arrested on 13-4-2010 and they are behind F the bars for more than one year. 

Commencement of trial is not a valid ground to refuse the grant of bail to the petitioners, if 
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prima facie the case of accused/petitioner appears to be one of further inquiry. In this regard 

I am fortified in my view while relying upon the judgment of august Supreme Court of 

Pakistan reported as Abid Ali alias Ali v. The State (2011 SCMR 161). 

  

8. For what has been discussed above, case of the petitioners comes within the ambit of 

further inquiry, therefore, petition in hand is accepted and petitioners are admitted to bail 

subject to their furnishing bail bonds in the sum of Rs.2,00,000 each with one surety each in 

the like amount to the satisfaction of learned trial Court. 

  

9. It is, however, clarified that observations, made in this petition are tentative in nature and 

shall not prejudice the case of either party during trial. 

  

H.B.T./F-26/L         Bail granted. 

  

PLJ 2011 Cr.C. (Lahore) 122 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan, J. 

ZAHOOR AHMAD--Petitioner 

versus 

STATE & others—Respondents 

 
Crl. Misc. No. 412-B of 2010, decided on 2.3.2010. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497--Pakistan Penal Code (XLV of 1860) Ss. 302 & 34--Bail, grant of--No direct 

evidence of causing injuries on deceased person was available--Night occurrence and no 

source of identification--Recovery of churri was a corroborative piece of evidence and in 

absence of eye witness account it would not improve case of prosecution--Proceedings u/Ss. 

87/88 Cr.P.C. were not initiated against petitioner--Petitioners could not be stated 

absconder--Bail was allowed.  [P. 124] A 

Malik Naseem Ahmad Thaheem, Advocate for Petitioner. 

Rana Kashif Saleem Arfaa, Law Officer. 

Date of hearing: 2.3.2010. 

Order 

Petitioner Zahoor Ahmad seeks his post arrest bail in case FIR No. 545/2008 dated 

30.11.2008 for the offences u/S. 302-34 PPC, registered at PS Saddar Kahror Pakka, District 

Lodhran. 

2.  Brief facts of the case as per FIR are that the complainant along with his son Qasim Ali 

aged 22-years had taken some land on lease in Mouza Gul Pur Angrezi, Tehsil Kahror 

Pakka and were residing there temporarily. The house of Zahoor Ahmad (petitioner) was at 

a distance of 2-acres from the house of the complainant who used to summon his son Qasim 

Ali at his house in order to maintain the accounts of tube-well. On the night falling between 

29.11.2008 & 30.11.2008 Ahmad Yar and Atta Muhammad r/o Arif Wala had come to the 



 

(103) 

 

house of the complainant as his guests when Zahoor Ahmad (petitioner) at about 09.00 p.m. 

took Qasim Ali to his house. At about 12.00 O,Clock at night, the complainant along with 

PWs reached at the spot on the hue and cry of Qasim Ali and saw Zahoor Ahmad, the 

petitioner armed with `CHURRI' along with three unknown persons running toward North 

of his house after coming out of his house. When the complainant and PWs reached in the 

residential room of Zahoor Ahmad, the petitioner, they saw that the dead bodies of his son 

Qasim Ali and Ghulam Jannat, the wife of Zahoor Ahmad were lying there. The motive 

behind this occurrence as alleged in the FIR is that Zahoor Ahmad, the petitioner entertained 

suspicion that Qasim Ali had developed illicit relations with his wife Ghulam Jannat. 

3.  Learned counsel for the petitioner submits that the PWs are chance witnesses who 

according to the prosecution version hail from Arif Wala which is at a distance of 150-KM 

from the place of occurrence; that it was a night occurrence and no source of identification has 

been given in the FIR; that the prosecution witnesses did not see the petitioner inflicting 

injuries on the person of any deceased so there is no direct evidence against the petitioner for 

causing death of his son and Ghulam Jannat; that only allegation against the petitioner is that 

he was seen running armed with CHURRI, from the place of occurrence, which is only a last 

seen evidence. He further submitted that the complainant on 01.01.2009 made a 

supplementary statement before the police in which he in addition to, Zahoor Ahmad involved 

Rafique Ahmad, Manzoor Ahmad and Muhammad Lateef as accused persons and alleged that 

after the occurrence all the aforementioned four accused persons were coming back towards 

their DERA so the occurrence has been committed by them; that during investigation 

Muhammad Rafique and Manzoor Ahmad have been declared innocent. He submitted that 

Muhammad Iqbal complainant on 05.05.2009, filed a Private Complaint regarding the same 

occurrence against the petitioner Zahoor Ahmad, Muhammad Rafique, Manzoor Ahmad and 

Muhammad Lateef and in said private complaint, learned Addl. Sessions Judge, Kahror Pakka 

has summoned the accused persons to face the trial and by filing the private complaint the 

prosecution story has been changed and that, the evidence of extra judicial confession has also 

been created against them. Due to the aforementioned submissions, the learned counsel for the 

petitioner submits that the petitioner is entitled to the concession of bail. Reliance has been 

placed on 2009 YLR 2300 titled as "Shah Nawaz Vs. The State". 

4.  On the other hand learned Law Officer has opposed the bail application on the ground 

that the petitioner is nominated in the FIR; that the petitioner remained absconder for about 

45-days. He further submitted that blood stained "CHURRI" has been recovered from the 

petitioner on 18.01.2009 during the investigation. He therefore prayed for dismissal of this 

bail petition. 

5.  I have heard the arguments advanced by both learned counsel and perused the record 

with their able assistance. 

6.  It has been noticed that no direct evidence of causing injuries on the person of deceased 

persons is available on the record against the petitioner. Admittedly that it is a night time 

occurrence and no source of identification has been given by the prosecution in the FIR. If 

motive part  of  the  prosecution  story is believed that the petitioner entertained suspicion 

that deceased had illicit relations with his wife then the complainant would not have allowed 

the deceased to go with the petitioner to his house in the dark hours of night. Both eye-

witnesses are chance witnesses who did not give any explanation for their presence at the 

scene of occurrence. The perusal of supplementary statement dated 01.01.2009 and private 



 

(104) 

 

complaint filed by the complainant shows that the complainant had been improving and 

changing the prosecution version with the passage of time. The recovery of CHURRI from 

the petitioner is only a corroborative piece of evidence and in the absence of eye-witnesses 

account it would not improve the case of the prosecution. The proceeding u/S. 87/88 of 

Cr.PC were not initiated against the petitioner so he could not be stated to be absconder. It 

has also been noted that the petitioner along with Muhammad Rafiq, Manzoor Ahmad and 

Muhammad Lateef have been summoned in the private complaint lodged by the 

complainant to face the trial and the proceeding in the challan case would remain stayed. 

7.  For what has been discussed above, this petition is allowed and the petitioner is admitted 

to bail subject to his furnishing bail bonds in the sum of Rs.1,00,000/- with two sureties each 

in the like amount to the satisfaction of the learned trial Court. 

8.  My observations in the petition are tentative in nature and would not effect the merits of 

any party. 

9.  In the above terms, this bail applications disposed of. 

(S.L.)   Bail allowed. 

 

PLJ 2011 Cr.C. (Lahore) 337 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan, J. 

MUHAMMAD NASIR--Petitioner 

versus 

STATE and another—Respondents 

 
Crl. Misc. No. 2894-B of 2010, decided on 27.9.2010. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497--Pakistan Penal Code, (XLV of 1860), Ss. 302/109/148 & 149--Bail, grant of--

Prayed for--Allegation of--Ariel firing--No recovery of pistol--Held: Petitioner was not 

connected with motive part of prosecution--Bail accepted.            [P. 338] A 

Rana Muhammad Asif Saeed, Advocate for Petitioner. 

Malik Muntizar Mehdi, Advocate for Complainant. 

Malik Riaz Ahmad Saghla, learned DPG for State. 

Date of hearing: 27.9.2010. 

Order 

Muhammad Nasir, the petitioner seeks post arrest bail in a case registered against him vide 

FIR No. 293 of 2009 dated 01.08.2009, offence under Sections 302/109/148/149 of PPC 

registered at Police Station Saraiy Sidhu, District Khanewal. 

2.  According to FIR Fida Hussain and Mureed Hussain co-accused of the petitioner 

committed the murder of Manzoor Hussain, brother of the complainant whereas Munir 

Hussain and Jaafar alias Kali, co-accused inflicted injuries on the person of Muhammad 
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Nasir PW. The allegation against the petitioner Muhammad Nasir is that he was armed with 

pistol .30-bore and resorted to ariel firing. 

3.  Learned counsel for the petitioner submits that motive of the occurrence is not attributed to 

the petitioner. Although the petitioner was allegedly armed with pistol .30-bore but there is no 

allegation that he fired at the deceased or the injured PW; that no overt is attributed to the 

petitioner; that recovery of pistol .30-bore was not effected from the petitioner during 

investigation; that petitioner was arrested on 20.08.2009 and he is behind the bar for more than 

one year without conclusion of the trial, so, he has prayed for grant of bail to the petitioner. 

4.  Learned counsel for the complainant learned DPG have opposed the grant of bail to the 

petitioner on the grounds that petitioner is  nominated in promptly lodged FIR; that he was 

armed with pistol .30-bore and resorted to arial firing, so, he is vicariously liable for the 

murder of Manzoor Hussain, deceased; that the trial of the case is under progress, so, the 

petitioner is not entitled to the grant of bail. 

5.  I have heard the arguments advanced by the learned counsel for the parties and gone 

through the record. 

6.  The petitioner is not connected with motive part of prosecution story rather motive is 

attributed to co-accused Fida Hussain alias Khizar. Although the petitioner was allegedly 

armed with pistol .30-bore but there is no allegation against him that he fired either on the 

deceased or on the PW. The only allegation against the petitioner is that he resorted to ariel 

firing. During investigation pistol .30-bore was not recovered from the possession of the 

petitioner. Learned counsel for the petitioner has produced copy of interim orders of learned 

trial Court. The perusal of interim order reveals that the complainant has submitted an 

application before the learned trial Court for summoning of co-accused Allah Yar who was 

declared innocent by the police and learned trial Court summoned him to face the trial vide 

his order dated 02.09.2010. 

7.  The upshot of the above discussion is that this petition is accepted and the petitioner is 

admitted to bail subject to his furnishing bail bonds in the sum of Rs.1,00,000/- with one 

surety in the like amount to the satisfaction of the learned trial Court. 

(A.S.)   Bail accepted. 

  

PLJ 2011 Cr.C. (Lahore) 849 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan, J. 

MUHAMMAD FAROOQ--Petitioner 

versus 

STATE and another—Respondents 

 
Crl. Misc. No. 760-B of 2010, decided on 7.4.2010. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497(2)--Pakistan Penal Code (XLV of 1860), Ss. 302, 148, 149 & 109--Bail, grant of--

Further inquiry--Injury was attributed on non-vital part of body--Doctor had wrongly opined 

regarding injury cannot be given any weight as doctor himself had been declared, it as an 
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exit wound--Said injury on skull of deceased had cause of death by Doctor--Petitioner was 

not present at time of occurrence--Ipsi-dixit was relevant for purpose of decision of bail--

Bail was allowed.     [P. 851] A & B 

Ch. Pervaiz Aftab, Advocate for Petitioner. 

Khan Wajid Nawaz Khan, Advocate for Complainant. 

Mr. Muhammad Suleman, learned DDPP for State. 

Date of hearing: 7.4.2010. 

Order 

Muhammad Farooq, the petitioner seeks his post-arrest bail in a case registered against him 

vide case FIR No. 210/2009 dated 11.06.2009 for the offences under Sections 302, 148, & 

109 of PPC registered at Police Station Sarwar Shaheed, District Muzaffar Garh. 

2. Precise allegation against the petitioner as per FIR is that on 11.06.2009 at about 2.30 

p.m. petitioner along with 12/13 co-accused persons, armed with different weapons, caused 

the death of Ali Ahmad, brother of the complainant. Muhammad Yousaf co-accused fired 

with .12-bore gun which the deceased Ali Ahmad on his head, Ghulam Farid s/o Ghulam 

Sarwar fired which hit Ali Ahmad deceased on his left leg whereas the petitioner fired with 

his pistol which hit Ali Ahmad deceased on his right leg. 

3.  Learned counsel for the petitioner submits that allegation against the petitioner that he 

fired with his pistol which landed on the right leg of the deceased is falsified by the post-

mortem report as Injury No. 4 on the person of the deceased on his right leg was declared as 

an exist wound as according to the doctor margins of this injury was everted and abraded. 

He further submits that even otherwise Injury No. 4 has been declared as Gher Jafia 

Mutalahima which is simple in nature and according to the post-mortem report death of the 

deceased was caused due to Injury No. 1 which is on the skull of the deceased and is 

attributed to Muhammad Yousaf co-accused. Learned counsel for the petitioner further 

submits that during investigation the petitioner was declared innocent by the local police. 

Learned counsel for the petitioner has annexed the copy of report under Section 173 of 

Cr.P.C. dated 29.07.2009 and according to the findings of the police, the petitioner was not 

found present at the place of occurrence at the time of occurrence that then investigation of 

this case was transferred to SP Regional Investigation, DG Khan who after thorough 

investigation came to the conclusion that the petitioner was not present at the spot at the 

time of occurrence and was declared innocent and this investigation was also verified by 

RPO. It has been further argued that during investigation pistol was not recovered from the 

possession of the petitioner. Lastly, learned counsel for the petitioner submits that the 

petitioner was arrested on 18.07.2009 and he is behind the bar since then and trial of the case 

has not started till yet, so the petitioner is entitled to the grant of bail. 

4.  Learned DDPP assisted by learned counsel for the complainant vehemently opposed the 

bail petition on the grounds that the petitioner is nominated in the FIR with specific allegation 

that he caused injury on the right leg of the deceased with his pistol; that Doctor has wrongly 

opined regarding Injury No. 4 attributed to the petitioner that margins of this injury were 

everted and abraded; that the opinion of the police regarding innocence of the petitioner is not 

binding upon the Court; that the offence falls within the purview of prohibitory clause of 

Section 497 of Cr.P.C. so the petitioner is not entitled to the concession of bail. 
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5.  I have heard the learned counsel for the parties and gone through the record. 

6.  According to the post-mortem report Injury No. 4 is attributed to the petitioner but this 

injury has everted and abraded margins therefore it is not an entry wound so the allegation 

against the petitioner that he caused injury on the right leg of the deceased is falsified by the 

post-mortem report. The contention of learned counsel for the complainant that Doctor has 

wrongly opined regarding this injury cannot be given any weight as doctor himself has 

declared it as an exist wound. Even otherwise this injury is on the non-vital part of the body 

which is simple in nature and only Injury No. 1 on the skull of the deceased has been 

declared cause of death by the doctor. It has also been noticed that petitioner has been 

declared innocent in two successive investigations and according to the opinion of the 

police, the petitioner was not present at the spot at the time of occurrence. Although the ipsi-

dixit of police is not binding upon the Court but this ipsi dixit is relevant for the purpose of 

decision of bail. During investigation pistol has also not been recovered from the possession 

of the petitioner. The petitioner is behind the bar since 18.07.2009 and till yet not a single 

witness has been record. 

7.  For what has been discussed above, the case of the petitioner comes within the purview 

of further inquiry so by allowing this petition. I admit the petitioner to bail subject to his 

furnishing bail bonds in the sum of Rs. 1,00,000/- with one surety in the like amount to the 

satisfaction of the learned trial Court. 

(S.L.)   Bail allowed. 

 

2011 P.Cr.R. 1040 

[Multan] 

Present: SARDAR MUHAMMAD SHAMIM KHAN, J.  

Zahid Hussain alias Arshad and another 

Versus 

The State and another 

Criminal Miscellaneous No. 1224-B of 2010, decided on 28th April, 2010. 

CONCLUSION 

(1) In absence of direct evidence of theft, bail plea may be urged. 

BAIL BEFORE ARREST --- (Confession) 

Criminal Procedure Code (V of 1898)--- 

---Ss. 498/497(2)---Pakistan Penal Code, 1860, Ss. 380/448---Theft---Absence of direct 

evidence---Only evidence against petitioner was alleged extra-judicial confession before 

complainant and others---There was no eye-witness of occurrence---There was delay of 

more than 15 days in lodging of F.I.R.---Contention of petitioner in suit was that 

complainant sold house to them and now he was trying to take illegal possession of suit 

house---Held: False involvement of petitioner in instant case could not be ruled out---

Interim pre-arrest bail confirmed. 
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(Paras 6,7) 

Key Terms:- Theft and bail. 

[There was no eye-witness of alleged theft. There was only confessional statement of 

petitioner. Pre-arrest bail allowed]. 

For the Petitioners: Mudassar Altaf Qureshi, Advocate. 

For the Complainant: Mian Suhail Akhtar, Advocate. 

Rana Kashif Saleem Arfaa, Law Officer. 

Maqsood Ahmad, S.I. with record. 

Petitioners Zahid Hussain and Mumtaz Hussain on interim bail. 

Date of hearing: 28th April, 2010. 

ORDER 

 SARDAR MUHAMMAD SHAMIM KHAN, J. --- Zahid Hussain and Mumtaz 

Hussain, the petitioners seek their pre-arrest bail in a case registered against them vide F.I.R. 

No. 90 of 2010, dated 14.2.2010, for the offences under Sections 380 & 448 of P.P.C., 

Police Station Farid Town, District Sahiwal. 

2. As per F.I.R. the complainant has alleged that he had given his house on rent 

to petitioners Zahid Hussain and Mumtaz Hussain and in one room of that house his one 

refrigerator and other house hold articles were lying. It is further alleged that 15-days prior 

to the registration of the F.I.R. when he searched the room, his articles were found missing. 

Thereafter he again went to Faisal Abad and thereafter on the date of registration of case 

when he came alongwith the PWs, Mr. Zahid Hussain and Mumtaz Hussain, petitioners, 

confessed before them that they have committed the theft. 

3. Learned counsel for the petitioners submits that there is delay of more than 

15-days in lodging the F.I.R.; that there is no witness of the occurrence; that this is a case of 

no evidence against the petitioners as joint extra-judicial confession of the petitioners has 

been alleged to be made before the PWs; that prior to registration of F.I.R., Zahid Hussain 

and Mumtaz Hussain, petitioners filed a suit for perpetual injunction against complainant 

Muhammad Iqbal Akhtar regarding same house in which the alleged theft of the 

complainant has been committed and version of the petitioners in the suit is that they 

purchased the said house from the complainant and possession of the house was also 

delivered to them; that complainant now wants to take illegal possession of that house. It is 

further submitted by the learned counsel for the petitioners that learned Civil Judge had 

issued status-quo in favour of the petitioners in said suit. Copy of the plaint as well as order 

of status-quo in favour of the petitioners has been annexed with the petition. It has been 

prayed that due to mala fide intention and in order to pressurize the petitioners to withdraw 

the afore-mentioned suit, this false case has been registered against the petitioners.  

4. Learned Law Officer assisted by learned counsel for the complainant has 

opposed this petition on the ground that both the petitioners are nominated in the F.I.R. and 
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they have confession their guilt before the PWs so they were not entitled to grant of extra-

ordinary relief of pre-arrest bail. 

5. I have heard the arguments advanced by the learned counsel for the parties 

and perused the record. 

6. Admittedly, there is delay of more than 15-days in lodging of F.I.R. and it is 

strange enough that when complainant came to know regarding the missing of articles he went 

back to Faisal Abad without reporting the matter to the police. There is no eye-witness of the 

occurrence and the only evidence against the petitioner is alleged extra-judicial confession 

before the complainant and others which is inadmissible in evidence and seems to be 

improbable. Admittedly, the petitioners filed a suit for perpetual injunction against the 

complainant Muhammad Iqbal Akhtar in which status-quo has been granted in their favour. 

The contention of the petitioners in the suit is that complainant Muhammad Iqbal Akhtar sold 

the house to them and now he was trying to take illegal possession of said house. In these facts 

and circumstances, false involvement of the petitioners in this case can not be ruled out. 

7. For what has discussed above, this petition is accepted and ad interim pre-

arrest bail already granted in favour of the petitioners is confirmed subject to their furnishing 

fresh bail bonds in the sum of Rs. 50,000/- each with one surety each in the like amount to 

the satisfaction of the learned Trial Court. 

Interim pre-arrest bail confirmed. 
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2012 MLD 1130 

[Lahore] 

Before Muhammad Anwaarul Haq and Sardar Muhammad Shamim Khan, JJ 

MUHAMMAD ARIF and others---Appellants 

versus 

THE STATE and others---Respondents 
 

Criminal Appeal No.673 of 2006, Criminal Revision No. 6 of 2007 and Murder 

Reference No.292 of 2007, heard on 13th September, 2011. 

  

(a) Penal Code (XLV of 1860)--- 
 

----Ss. 302(b) & 324---Qatl-e-amd, attempt to commit qatl-e-amd---Appreciation of 

evidence---Complainant had properly explained the delay of about five hours in lodging 

the F.I.R.---F.I.R. contained full details of the occurrence, names of accused, manner of 

occurrence, weapon of offence and the names of the prosecution witnesses---Motive for 

the occurrence had been proved against the accused---Eye-witnesses had furnished full 

account of events leading to the murders of the two deceased and injuries to the 

prosecution witnesses, remaining unanimous on all material points---Mere relationship of 

eye-witnesses with the deceased was not a valid ground to discard their testimony---All 

the three eye-witnesses were the natural witnesses of the occurrence and their evidence 

inspired confidence---Medical evidence being in conformity with ocular testimony had 

corroborated the same fully---Crime empties secured from the spot were found to have 

been fired from the pistol recovered at the instance of accused---Such recovery had further 

corroborated the ocular evidence---Accused did not deserve any leniency in his sentence---

Conviction and sentence of death of accused were upheld in circumstances. 

 

Khizar Hayat v. The State 2001 SCMR 429 ref. 

  

(b) Penal Code (XLV of 1860)--- 
  

----Ss. 302(b) & 324---Qatl-e-amd, attempt to commit qatl-e-amd---Appreciation of 

evidence---Related witnesses---Credibility---Mere relationship of prosecution witnesses 

with the deceased is not a valid ground to discard their testimony. 

  

Khizar Hayat v. The State 2001 SCMR 429 ref. 

  

(c) Penal Code (XLV of 1860)--- 
 

----Ss. 302(b) & 324---Qatl-e-amd, attempt to commit qatl-e-amd---Appreciation of 

evidence---Interested witness, credibility of---Corroboration---No rule of law exists that 

statement of an interested witness cannot be considered without corroboration and even an 

uncorroborated version can be relied upon, if supported by the surrounding circumstances. 

  

Khizar Hayat v. The State 2001 SCMR 429 ref.  

Malik Imtiaz Haider Maitla and Zafar Iqbal Chadher for Appellants. 



 

(111) 

 

Munir Ahmad Khan Sial, D.P.G. for the State. 

M.A. Hayat Haraj and Tahir Mahmood for the Complainant. 

 Date of hearing: 13th September, 2011. 

  

JUDGMENT 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---This judgment will dispose of 

Criminal Appeal No.673 of 2006 filed by Muhammad Arif, convict against the judgment 

dated 11-12-2006 passed in case F.I.R. No.46 of 2004 dated 15-5-2004 under sections 

302, 324 and 34, P.P.C. registered at Police Station Rangpur, District Muzaffargarh, 

whereby Muhammad Arif, appellant was convicted by learned Addl. Sessions Judge-I, 

Muzaffargarh under section 302-B, P.P.C. and sentenced to Death along with 

compensation under section 544-A of Cr.P.C. amounting to Rs.1,00,000 payable to the 

legal heirs of the deceased. In default thereof, to suffer Six Month S.I. The appellant was 

also sentenced to 10-years for attempting to commit Qatl-e-Amd of the injured P.Ws. 

and others under section 324, P.P.C. The appellant was given benefit under section 382-

B of Cr.P.C. for the offence under section 324, P.P.C. 

  

2. Murder Reference No.292 of 2007 sent by learned trial court for confirmation or 

otherwise of death sentence of Muhammad Arif, appellant and Criminal Revision No.6 

of 2007 filed by the complainant for enhancement of amount of compensation in 

accordance with law, shall also be disposed of through this judgment. 

  

3. Brief facts of the case as given by P.W.7 Allah Ditta (complainant) in the F.I.R. Ex.PH 

are that on the night falling between 14 and 15 of May, 2004, when the complainant along 

with his family members was sleeping in his house, at the time of Fajar Prayer, all of a 

sudden, Muhammad Arif armed with pistol and Muzaffar Hussain armed with pistol entered 

into the house of the complainant. When the father of the complainant on hearing the sound, 

tried to wake up, Muzaffar Hussain, co-accused of the appellant, fired with pistol at him, 

which landed on right flank. On hearing the voice of fire, the complainant and other inmates 

of the house also woke up. Muhammad Arif made a fire with pistol which landed on the 

person of Mst. Nasreen, wife of the complainant, on right side of her chest. Meanwhile, the 

complainant went into the room to fetch the Holy Quran, both accused persons started firing 

indiscriminately as a result of which Azhar, brother of the complainant, Kaneez Mai, mother 

of the complainant, Robina Bibi, sister of the complainant and Liaqat Ali, son of the 

complainant sustained injuries. 5/6 unknown accused persons were also standing outside the 

boundary wall of the house of the complainant. On hearing the hue and cry of the 

complainant and reports of firing, witnesses namely Mumtaz Ahmad, Noor Muhamm and 

other neighbourers were attracted at the spot and witnessed the occurrence. Mst. Nasreen 

Mai, wife of the complainant and Ghulam Muhammad, father of the complainant 

succumbed to the injuries at the spot. On the arrival of the witnesses, the assailants made 

good their escape, while making aerial firing. 

  

4. Motive behind this occurrence was that Mst. lmtiaz Bibi, the sister of Muhammad 

Arif and Muzaffar Hussain was married with Nazeer Ahmad, brother of the complainant 

and Mst. Tasleem Mai, the sister of the complainant was married with Muzaffar Hussain. 
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On account of differences, Mst. Imtiaz Mai and Mst. Tasleem Mai, were residing in the 

house of their parents. Due to this grudge, Muhammad Arif murdered the wife of the 

complainant and Muzaffar Hussain murdered the father of the complainant by firing with 

their respective pistols and injured Azhar, brother of the complainant, Kaneez Mai, 

mother of the complainant, Mst. Robina Bibi, sister of the complainant and Liaqat Ali, 

son of the complainant. It was learnt afterwards that Muhammad Arif, appellant in order 

to create a defence, after reaching his house, injured Mst. Imtiaz Bibi and Hafeez Bibi, 

his sisters with pistol shots. 

  

5. After completion of investigation, challan was submitted before the learned trial 

court for trial. Charge against the accused/appellant was framed to which, he pleaded not 

guilty and opted trial. 

  

6. In order to prove its case, the prosecution examined as many as ten (10)-witnesses:-- 

  

P.W.1., Muhammad Saddique (Patwari Halqa) deposed that he prepared scaled site 

plans Exh.PA, Ex.PA/1 and Exh.PA/2 on the direction of the I.O. and on the 

pointation of the P.Ws. 

  

P.W.2., Dr. Muhammad Moosa, Senior Medical Officer medically examined the 

injured Azhar Abbas son of Ghulam Muhammad and found the following injuries 

on his person. 

  

(i) Circular penetrating wound with inverted margins measuring 2 X 2cm the lower 

chest right side 4-1/2 inches away from xiphisterneun. The corresponding cut 

present on the shirt. No burning and tattooing seen on clothes or on the skin. 

  

(ii) Circular wound of penetrating nature, one above the right elbow joint and two below 

the elbow joint, each measuring 2 x 1 cm with inverted margins seen. Corresponding 

cuts in the shirt present. No blackening and tattooing seen. No wound of exit seen. 

Both injuries were caused by fire arm weapon and appeared to be caused within 5 to 

6 hours before examination because the injured was in serious condition and referred 

to Nishtar Hospital, Multan on same date for further treatment. 

  

On the same day he conducted medical examination of Rubina Mai daughter of 

Ghulam Muhammad and found the following injuries on her person. 

  

(i) The circular penetrating wound with inverted margins measuring 2 x 1 cm in the 

lower part of left leg on inner side with corresponding cut in the Shalwar but no 

blackening and tattooing seen. 

  

On the same day he also medically examined Kaneez Mai widow of Ghulam 

Muhammad and found the following injury on his person. 

  

(i) The circular penetrating wound with inverted margins measuring 1 x 1 cm present 

on the sole part of left foot at hind margin of heal. The wound was through and 
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through with exit wound measuring 2 x 2 cm present on upper part of left foot 

outer to outer maleolus. No blackening and tattooing was seen. 

  

On the same day, he also conducted the post mortem examination on the dead body of 

Ghulam Muhammad son of Hassan Bakhsh, deceased and found the following 

injuries on his person. 

  

(i) The circular wound 1 x 1 cm on right lumber area two inches away from the mid 

line with inverted margin going deep into peritoneal cavity. No blackening or 

tattooing observed. 

  

(ii) Semi circular wound of exit present on left lower part of abdomen measuring 1-

1/2 inch x 2 inch cm. 6-inches away from umbilicous. The margins were everted 

and liquefied. Blood was coming out. No burning, blackening and tattooing was 

observed. On deep dissection the peritoneal cavity was full of blood with 

rupturing of right colon, mesentery and its vessels. Left colon was also ruptured, 

left kidney was also ruptured but right kidney was intact. When skull was opened 

membrances brain and spinal cord was found healthy. 

  

Cause of death was declared hypovolumice and neurogenic shock which was 

sufficient enough to cause death in ordinary course of life. The post mortem 

examination was conducted within 24 hours after death. 

  

P.W.3 Zahoor Ahmad, 478-C deposed that on 22-5-2004 a sealed Phial and sealed parcel 

of envelope was handed over to him by the Moharrar for its onward transmission to 

the office of Chemical Examiner, which he deposited in the said office. 

  

P.W.4 Imtiaz Ali 741/HC deposed that on 15-5-2011 he had lodged a formal F.I.R. 

Exh.PH, on the basis of written complaint brought before him by Altaf Hussain 

803/C-I. He further deposed that on the same day Inspector/S.H.O. handed over 

him two sealed parcels said to contain blood stained earth, one sealed parcel of 

empty bullet of pistol .30-bore and one sealed parcel of swabs. He further deposed 

that on 19-5-2004, he handed over two sealed parcels said to contain blood stained 

earth for transmission to the office of Chemical Examiner, Punjab Lahore and a 

sealed parcel said to contain empty bullet of pistol .30-bore for transmission to the 

office of Forensic Science Lab. Punjab, Lahore to Nasir Abbas, 684/C and on 22-5-

2004, he entrusted sealed parcel of swabs to Zahoor Ahmad, 478/C for 

transmission to the office of the Chemical Examiner, Multan. Further deposed that 

on 30-5-2004 a sealed parcel of 30-bore pistol the weapon of offence was entrusted 

to him, which he kept in Malkhana and on 26-5-2004, he handed over the same to 

Nasir Abbas, 684/C for transmission to the office of the Forensic Science Lab. 

Lahore. Further deposed that on 15-5-2004 last worn clothes of deceased Ghulam 

Muhammad, after post mortem and that of Mst. Nasreen Mai after post mortem 

were handed over to him, which he kept in Malkhana, intact. 
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P.W.5, Nasir Abbas 684/C deposed that on 19-5-2004 Moharrar/Head Constable 

handed over him two parcels of blood stained earth and one parcel of empty 

pistol .30-bore, which he deposited to the office of Chemical Examiner as well as 

Forensic Science Laboratory Lahore, respectively. 

  

P.W.6 Lady Doctor Salma Bano Ghauri conducted the post mortem examination on 

the dead body of Mst. Nasreen wife of Allah Ditta and found the following 

injuries on her person. 

  

(i) A circular wound measuring 1.5 x 1.5 cm present just above the upper boarder of 

right clavicle bone. Wound was going deep into the chest cavity. Its margins were 

inverted and surrounding blackening was quite evident. Blood was coming out of 

the wound. 

  

(ii) A semi circular wound measuring 1.5 x 2.00 cm on upper part of right scapulas. 

Margins of this wound were everted and liquefied blood was coming out of the 

wound. 

  

The cause of death of the deceased was declared severe haemorrhage, leading to 

severe hypo-volaemia and neurogenic shock leading to death in ordinary course 

of nature. The period between injury and death was immediate while between 

death and post mortem was within 24-hours. 

  

P.W.7, Allah Ditta son of Ghulam Muhammad was the complainant of the case and 

he deposed the same story as parrated in the F.I.R. 

  

P.W.8, Mumtaz Ahmad son of Khuda Bakhsh was the witness of ocular account and 

he supported the prosecution story. 

  

P.W.9, Rubina Mai daughter of Ghulam Muhammad was the injured witness of 

ocular account and he supported the prosecution story. 

  

P.W.10, Saifullah, Inspector was Investigating Officer of this case, he deposed 

regarding the steps of investigation of this case. 

  

7. Learned APP and DDA for the state gave up the P.Ws. Azhar Abbas, Mst. Kaniz, 

Noor Muhammad, Muhammad Akram 48/C being un-necessary and closed the prosecution 

evidence after submitting the report of Chemical Examiner as Exh.PY, report of Serologist 

as Exh.PZ and report of Forensic Science Laboratory Exh.PAA in evidence. 

  

8. After recording the prosecution evidence, the appellant was examined under section 

342 of Cr.P.C. wherein he denied the allegations levelled against him by the prosecution. 

The accused/appellant neither produced any defence evidence nor opted to depose on 

oath as required under section 340(2) of Cr.PC. In reply to the question that why this 

case was against you and why the P.Ws. had deposed against you, Muhammad Arif, 

appellant replied as under:-- 
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"Ghulam Muhammad, deceased was a foot tracer (Khoji) and a criminal person. Many 

persons of the locality including neighbourers of the deceased were inimical 

towards Ghulam Muhammad, deceased and his son. Besides it, the deceased 

Ghulam Muhammad along with his son Allah Ditta, complainant and other son 

Nazeer Ahmad trespassed into the house of Allah Ditta son of Ghulam Sarwar in 

the year 1999 and this matter was reported at Police Station "Nawa Shehr 

Kabirwala.". After this, a private complaint was also lodged against Ghulam 

Muhammad, deceased, his son, Nazeer, Allah Ditta and others. It is a blind 

murder and unseen occurrence, which took place at night. Some unknown persons 

committed the said occurrence (WARDAT). I have falsely been involved in this 

case due to suspicion and scape goat because the murder was untraceable. The 

complainant party took revenge against me and my family. I was employed in 

Pak Army. I am innocent. Local police arrested me in the hospital when I was 

nursing my injured sister. All the P.Ws. were interse related. 

  

9. After conclusion of the trial, above mentioned conviction and sentence was passed 

against the appellant. 

  

10. The appellant through the instant appeal has challenged the validity of judgment 

dated 11-12-2006 passed by the learned trial court. 

  

11. Learned counsel for the appellant contends that this occurrence took place at Fajar 

prayer time whereas the complainant reported the matter to the police at 9-30 am with 

extraordinary delay of 4/5 hours, therefore, F.I.R. was lodged after consultations and 

deliberations; that prosecution did not prove motive against the appellant rather motive 

was attributed to Muzaffar Hussain, co-accused (since PO), who is real brother of the 

appellant; that learned trial Court has also disbelieved the motive part of prosecution story; 

that ocular account in this case was furnished by Allah Ditta, P.W.7/complainant, who is 

husband of Mst. Nasreen Mai, deceased and son of Ghulam Muhammad, deceased; 

whereas Mumtaz Ahmad, P.W.8 is the cousin of Allah Ditta, complainant and Mst. Robina 

Mai, P.W.9 is sister of Allah Ditta, complainant and prosecution did not produced any 

independent witness in order to establish its case in spite of the fact that occurrence took 

place in a thickly populated area; that occurrence took place at night time but no source of 

identification was given by the prosecution; that there were material contradictions in the 

statements of eye-witnesses; that during trial Azhar Hussain and Mst. Kaneez Mai, the 

injured witnesses were not examined by the prosecution whereas the 4th alleged injured 

witness Liaqat Ali was not medically examined by the doctor, which adversely affects the 

prosecution case; that the ocular account furnished by prosecution is in conflict with 

medical evidence as the only specific injury attributed to the appellant on the person of 

Mst. Nasreen Mai, deceased reflects blackening around her wound but according to the 

prosecution appellant fired at Mst. Nasreen Mai, deceased from a distance of 13/14 

karams, which is clear indicative of the fact that the witnesses were not present at the time 

of occurrence; that according to the prosecution story two pistols were used in the 

occurrence and six empties were allegedly secured from the place of occurrence by the 

police but according to the report of Forensic Science Laboratory all six empties were 
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found to be fired from the pistol allegedly recovered from the possession of Muhammad 

Arif, appellant, which shows that the recovery was planted and fabricated against the 

appellant; that prosecution did not prove its case beyond reasonable doubt and appellant 

has been falsely involved in this case on account of suspicion, therefore, it is prayed that 

appeal of the appellant be accepted and appellant be acquitted. Lastly, it has been 

submitted that as only specific injury attributed to the appellant on the person of Mst. 

Nasreen Mai was in conflict with medical evidence and that motive has not been believed 

by the learned trial Court as the same was not directly attributed to the appellant, therefore, 

at least it was not a case of capital punishment. 

  

12. Learned D.P.-G. assisted by learned counsel for the complainant vehemently 

opposed this appeal and contends that the delay in lodging F.I.R. has been duly 

explained by the prosecution; that prosecution has proved the motive part of prosecution 

story; that although all the three eye-witnesses are closely related interse and related 

with both deceased persons but as they are not inimical to the appellant, therefore, mere 

relationship of the P.Ws. with the deceased is not a valid ground to discard their 

evidence; that the prosecution has proved its case by producing Mst. Robina Mai, P.W.9, 

who was an injured witness of this case; that ocular account furnished by the prosecution 

finds corroboration from the medical evidence; that occurrence did not take place at 

night time rather it took place at dawn time, therefore, there was no need of mentioning 

the source of identification in the F.I.R.; that recovery of pistol from the possession of 

the appellant further strengthens the prosecution case as according to the report of 

Forensic Science Laboratory, the empties secured from the place of occurrence were 

found fired from the pistol recovered at the instance of the appellant; that prosecution 

has proved its case beyond reasonable doubt through motive, reliable ocular account 

corroborated by medical evidence and evidence of recovery; that it was a premeditated 

occurrence as appellant along with his co-accused persons came from a distance of 8-

miles and committed the murder of two innocent persons and injured three P.Ws. on a 

trivial motive, therefore, it is prayed that the appeal of the appellant is liable to be 

dismissed and the appellant does not deserve any leniency in the sentence. 

  

13. We have heard the arguments advanced by learned counsel for parties and perused 

the record with their able assistance. 

  

14. It has been noticed that this occurrence took place on 15-4-2004 at about Fajar 

Prayer time whereas matter was reported to the police by Allah Ditta, complainant at 9-

30 a.m. Although apparently this F.I.R. was lodged with the delay of about 5-hours but 

we have observed that the distance of police station from the place of occurrence was 

15-k.m. This delay was properly explained by the complainant, who, during cross-

examination submitted that after the occurrence, he along with injured witnesses 

travelled from the place of occurrence up to the river on a tractor trolley and after 

crossing the river by boat, he hired a "DALA" from Adda Rangpur and on his way to 

Police Station Investigating Officer met him at Chowk Rangpur where statement of the 

complainant Exh.PL was recorded by the Investigating Officer, therefore, the contention 

of learned counsel for the appellant that there was delay in lodging the F.I.R. and the 

same was lodged after consultations and deliberations, is without any force. This F.I.R. 
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contains the full detail of occurrence, the name of accused persons, manner of the 

occurrence, weapon of offences used during the occurrence and name of P.Ws. 

  

15. Motive behind this occurrence as set up by the prosecution was that Mst. Imtiaz 

Bibi, sister of Muhammad Arif, appellant and Muzaffar Hussain, co-accused (since PO) 

was married with Nazeer Ahmad, brother of the complainant whereas Mst.Tasleem Mai 

sister of complainant was married with Muzaffar Hussain, co-accused (since PO). On 

account of differences between these exchange marriages, Mst. Imtiaz Bibi and Mst. 

Tasleem Mai were residing in the houses of their respective parents and due to this 

grudge Muhammad Arif, appellant committed the murder of Mst. Nasreen Mai wife of 

the complainant whereas Muzaffar Hussain, co-accused (since PO) murdered Ghulam 

Muhammad, father of the complainant and they (Muhammad Arif, appellant and 

Muzaffar Hussain, co-accused (since PO) injured Azhar, Mst. Kaneez Mai and Mst. 

Razia Bibi etc. 

  

16. In order to prove the motive, prosecution produced Allah Ditta, P.W.7, who 

corroborated the motive part of prosecution story as given in the F.I.R. Exh.PH in toto. 

According to the evidence of this P.W., family dispute between the parties erupted one 

month prior to the instant occurrence when both ladies Mst. Imtiaz Bibi and Mst. 

Tasleem Mai, after leaving their children in their houses started residing in the houses of 

their respective parents. Perusal of evidence of Allah Ditta, P.W.7 reveals that defense 

did not cross-examine the P.Ws. on the motive part of prosecution story and even it was 

not suggested to the P.Ws. that prosecution has set up a false motive against the 

appellant, therefore, the contention of learned counsel for the appellant that Muhammad 

Arif, appellant was not connected with the motive part of prosecution story, can not be 

believed because the sister of Muhammad Arif, appellant was married with Nazeer 

Ahmad, brother of Allah Ditta, complainant whereas sister of Allah Ditta, complainant 

was married with Muzaffar Hussain, co-accused (since PO), brother of Muhammad Arif, 

appellant. As on account of dispute, both ladies were residing in the houses of their 

parents, hence, it cannot be stated that the appellant had no concern with the motive of 

prosecution story as his real sister, on account of differences, was residing in the house 

of her father, therefore, we are of the considered view that Muhammad Arif, appellant 

along with Muzaffar Hussain, co-accused (since PO), his real brother, on account of 

aforementioned motive, had committed this occurrence and the prosecution has proved 

the motive part of the prosecution story, beyond reasonable doubt. 

  

17. Ocular account of this case was furnished by Allah Ditta, P.W.7, Mumtaz Ahmad, 

P.W.8 and Mst. Robina Mai, P.W.9 (injured witnesses). Allah Ditta, P.W.7, complainant 

of this case deposed that on 15-4-2004 at about Fajar Prayer time, he along with his 

family members was available in his house, when all of a sudden Muhammad Arif, 

appellant armed with pistol along with Muzaffar Hussain, (since PO) armed with pistol 

entered into his house. Muzaffar Hussain (since PO) fired with pistol which landed on 

the right flank of Ghulam Muhammad, father of the complainant whereas Muhammad 

Arif, appellant fired with pistol which landed on the right side of the chest of Mst. 

Nasreen Mai, wife of the complainant, thereafter appellant along with Muzaffar Hussain 

(since PO) resorted to indiscriminate firing whereby Azhar Hussain, Mst. Kaneez Mai, 
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Mst. Robina Mai and Liaqat Ali sustained injuries. The other two eye-witnesses of the 

occurrence Mumtaz Ahmad, P.W.8 and Mst. Robina Mai, P.W.9 (injured witness) also 

deposed on the same lines as Allah Ditta, P.W.7 and corroborated him in all material 

aspects of the case. The defense cross-examined all the three witnesses at some length 

but their evidence was not shattered by the defense in any manner. These eye-witnesses 

have given full account of events leading to the murder of the deceased persons and 

injuries to the witnesses and remained unanimous on all material points. Allah Ditta, 

P.W.7 is husband of Mst. Nasreen Mai, deceased and son of Ghulam Muhammad, 

deceased and he has is also related with all injured witnesses whereas Mumtaz Ahmad, 

P.W.8 is cousin of Allah Ditta, complainant and Mst. Robina Mai, P.W.8 is sister of 

Allah Ditta, complainant but they are not inimical to the appellant in order to falsely 

implicate him in this occurrence rather sister of Muhammad Arif, appellant was married 

with Nazeer Ahmad, brother of the complainant. Mere relationship of P.Ws. with the 

deceased is not a valid ground to discard their testimony. In this respect, we respectfully 

refer the case of Khizar Hayat v. The State (2001 SCMR 429) wherein the august 

Supreme has observed as under:-- 

  

"The statement of the witness on account of being interested witness can only be 

discarded if it is proved that an interested witness has ulterior motive on account 

of enmity or any other consideration. Essentially this proposition has been 

considered in number of cases and this Court had declined to give weight to it, in 

absence of any reason leading to show that for some ulterior motive or on account 

of enmity the statement has been falsely given. There is no rule of law that 

statement of interested witness can not be taken into consideration without 

corroboration and even uncorroborated version can be relied upon if supported by 

the surrounding circumstances." 

  

18. Perusal of evidence of P.Ws. reveals that this occurrence took place in a village 

where 60/70 houses are situated. Although no independent person was produced by the 

prosecution in order to prove its case but ordinarily independent persons avoid to become 

a witness in the murder cases in order to avoid enmity with accused persons. Allah Ditta, 

P.W.7 and Mst. Robina Mai, P.W.9, are inmates of the house where occurrence took place 

and Mumtaz Ahmad, P.W.8, is their neighbourer, therefore, all the three witnesses are 

natural witnesses, so, in our view their evidence is confidence inspiring. 

  

19. The contention of learned counsel for the appellant that this occurrence took place 

at night time but no source of identification was given by the prosecution in the F.I.R. 

has no force as during cross-examination defense has clarified from Allah Ditta, P.W.7, 

who categorically stated that the occurrence took place one hour after the AZAAN of 

Fajar Prayer, therefore, this occurrence took place at dawn time. 

  

20. Medical evidence was furnished by Lady Dr. Salma Bano Ghouri, P.W.6, who 

conducted post mortem examination on the dead body of Mst. Nasreen Mai, deceased 

whereas Dr. Muhammad Moosa, Senior Medical Officer, R.H.C., Rangpur, P.W.2 

medically examined Azhar Abbas, Mst. Robina Mai and Mst. Kaneez Mai and conducted 

post mortem examination on the dead body of the deceased Ghulam Muhammad son of 
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Hussain Bakhsh. Perusal of evidence of Lady Dr. Salma Bano Ghouri and statement of 

Dr. Muhammad Mossa reveals that medical examination furnished by them is in 

conformity with eye-witnesses account and has provided necessary corroboration 

thereto. Specific allegation against the appellant was that he caused injury with pistol 

which landed on the chest of Mst. Nasreen Mai, deceased, which fact is fully born out 

from the statement of Lady Dr. Salma Bano Ghouri, P.W.6. The injury observed by the 

Doctor on the person of Mst. Nasreen Mai, deceased as noted as under:--- 

  

(1) A circular wound measuring 1.5 x 1.5 cm present just above the upper border of 

right clavicle bone. Wound was going deep into the chest cavity. Its margins were 

inverted and surrounding blackening was quite evident. Blood was coming out of 

the wound. 

  

(2) A semi circular wound measuring 1.5 x 2.00 cm on upper part of right scapulas. 

Margins of this wound were everted and liquefied blood was coming out of the 

wound. 

  

This injury was caused by fire-arm and was ante-mortem in nature. The time that elapsed 

between death and post mortem examination as observed by the doctor, was within 24-

hours, which also corroborates the time of occurrence as narrated by the witnesses. The 

medical evidence also corroborates the allegation against Muzaffar Hussain, co-accused 

(since PO), who caused injury on the person of Ghulam Muhammad, father of the 

complainant and also injuries on the person of injured witnesses attributed to 

Muhammad Arif, appellant and Muzaffar Hussain (since PO) 

  

21. The main contention of learned counsel for the appellant in this case was that it 

was an unseen occurrence as medical evidence was in conflict with ocular account qua 

the distance from where Muhammad Arif, appellant fired at the deceased as according to 

the opinion of the lady Doctor, who conducted post modem examination on the dead 

body of Mst. Nasreen Mai, blackening around the wound of Mst. Nasreen Mai, deceased 

was available but according to evidence of Allah Ditta, P.W.7/complainant, the appellant 

fired at the deceased from a distance of 13/14 karams. This contention of learned counsel 

for the appellant is misconceived as per the statement of Allah Ditta, P.W.7/complainant, 

who categorically has stated that Muhammad Arif, appellant fired at the deceased Mst. 

Nasreen Mai from a distance of one/half karam, therefore, in our view ocular account 

qua the distance from where the appellant fired at the deceased is in conformity with the 

medical evidence furnished by the Lady Doctor. We have noted that Allah Ditta, 

P.W.7/complainant, has stated in evidence that "Arif appellant made fire on deceased 

Mst. Nasreen Mai from a distance of 13/14 karams from the western side from the co-

accused Muzaffar Hussain", therefore, we have no hesitation in holding that ocular 

account is fully corroborated by medical evidence. 

  

22. Other incriminating piece of evidence against the appellant is recovery of pistol 

(P8) from his possession on 23-5-2004, which was taken into possession vide recovery 

memo Exh.PR by the Investigating Officer in presence of Mumtaz Ahmad, P.W.8. 

Perusal of record reveals that the empties secured from the place of occurrence were 
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transmitted to the office of Forensic Science Laboratory on 19-5-2004 and these empties 

were received in the said office on 20-5-2004. Pistol recovered at the instance of the 

appellant was received in the office of Forensic Science Laboratory on 27-5-2004. 

Perusal of report of Forensic Science Laboratory reveals that all the empties secured 

from the place of occurrence were found fired from the pistol recovered at the instance 

of the appellant, therefore, we believe that pistol recovered at the instance of the 

appellant is also a corroborative piece of evidence against the appellant. 

  

23. In view of what has been discussed above, we are of the considered view that 

prosecution has proved its case against the appellant beyond reasonable doubt through 

motive, credible ocular account, medical evidence and evidence of recovery of weapon 

of offence, therefore, appellant do not deserve any leniency in his sentence, 

consequently, appeal (Criminal Appeal No.673 of 2006) filed by Muhammad Arif, 

appellant stands dismissed. Conviction and sentence of Death awarded to Muhammad 

Arif, appellant by learned trial Court is maintained. 

  

MURDER REFERENCE IS ANSWERED IN POSITIVE. 

DEATH SENTENCE IS CONFIRMED. 
  

24. Allah Ditta, complainant has filed Criminal Revision No.6 of 2007 seeking 

modification in the judgment passed by the learned trial Court to the extent of 

enhancement in the amount of compensation awarded to the respondent No.2. 

  

25. Learned counsel for the complainant/petitioner submits that amount of 

Rs.1,00,000 awarded to Muhammad Arif, respondent No.2/convict to be paid to the legal 

heirs of the deceased as compensation as required under section 544-A of Cr.P.C. in this 

case is inadequate. 

  

26. Arguments heard. Record perused. 

  

27. It has been noticed by us that this Criminal Revision No.6 of 2007 was filed on 

10-1-2007 and it has not been admitted for regular hearing till yet. The learned counsel 

for the petitioner/complainant has not urged any valid ground that why such 

compensation is liable to be enhanced. We have already dismissed the appeal filed by 

Muhammad Arif, respondent No.2/convict (Criminal Appeal No.673 of 2006). 

  

28. In view of all above, we are of the view that learned trial Court has adequately 

burdened Muhammad Arif, respondent No.2/convict to pay Rs.1,00,000 as compensation 

under section 544-A of Cr.P.C. payable to the legal heirs of the deceased, therefore, this 

Criminal Revision No.6 of 2007 stands dismissed in limine. 

 

N.H.Q./M-372/L        Appeal dismissed. 

  

 

 

 



 

(121) 

 

2012 P Cr.LJ 1005 

[Lahore] 

Before Sardar Tariq Masood and Sardar Muhammad Shamim Khan, JJ 

THE STATE---Appellant 

Versus 

MUHAMMAD IQBAL and 4 others---Respondents 
  

Criminal Appeal No.173 and Criminal Revision No.110 of 1994, heard on 22nd March, 2011. 

  

(a) Penal Code (XLV of 1860)--- 
  

----Ss. 302/364/337-A/148/149---Criminal Procedure Code (V of 1898), S.417---Qatl-e-

amd, abduction---Appeal against acquittal---Prosecution had failed to plausibly explain the 

delay of two and a half hours in reporting the matter to police---Eye-witnesses having been 

disbelieved, defence version put forth under S.342, Cr.P.C. by the accused would have to be 

accepted in toto---According to defence version deceased armed with a pistol entered into 

the Dera of accused and fired at the accused, which injured his leg---Deceased then loaded a 

second cartridge in his .12 bore pistol and accused in order to save himself grappled with the 

deceased and in an attempt to snatch the pistol the same went off and hit the deceased---

Defence version was more probable and was corroborated by other prosecution evidence 

including medical evidence--- Occurrence had taken place in the Dera of the accused---

Prosecution witnesses were not found present at the time of occurrence--- Fire-arm injury 

sustained by accused had been suppressed by prosecution, which showed that deceased was 

aggressor--- Impugned judgment was neither perverse, illegal, nor it was based on complete 

misreading of evidence leading to miscarriage of justice---Conclusions arrived at by Trial 

Court were based on cogent reasons and there was nothing arbitrary, capricious, fanciful or 

against the record to warrant interference with the acquittal of accused---Appeal against 

acquittal was dismissed accordingly. 

The State v. Muhammad Raja and 3 others PLD 2004 Pesh. 1; Azhar Ali v. The State PLD 

2010 SC 632; Iftikhar Hussain and others v. The State 2004 SCMR 1185; Ghulam Sikandar 

and another v. Mamaraz Khan and others PLD 1985 SC 11 and Haji Paio Khan v. Sher Biaz 

and others PLD 2009 SC 492 ref. 

  

(b) Criminal Procedure Code (V of 1898)--- 
  

----S. 417---Penal Code (XLV of 1860), Ss.302/364/337-A/148/149---Qatl-e-amd, 

abduction---Appeal against acquittal---Principles and guidelines. 

Iftikhar Hussain and others v. The State 2004 SCMR 1185 quoted. 

Sh. Muhammad Rahim for Appellant. 

Munir Ahmad Sial, Deputy Prosecutor-General for the State. 

Muhammad Nadeem Kanjoo for Respondents. 

Date of hearing: 22nd March, 2011. 

  

JUDGMENT 

SARDAR MUHAMMAD SHAMIM KHAN, J.--- The respondents Muhammad Iqbal, 

Rashid Ahmad, Sajid alias Raja, Sadiq and Khurshid Ahmad were tried in case F.I.R. 
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No.227 of 1993 dated 29-10-1993, for the offences under section 302, 364, 337-A, 149 and 

149 of P.P.C., Police Station Qadirpur Raan, District Multan. Mian Jahangir, learned 

Sessions Judge, Multan, vide his judgment dated 14-5-1994 acquitted all the aforementioned 

accused persons. 

  

2. Criminal Appeal No.173 of 1994 filed by The State and Criminal Revision No.110 of 

1994 filed by Suleman, the complainant of the case against the acquittal of Muhammad 

Iqbal, Rashid Ahmad, Sajid alias Raja, Sadiq and Khurshid Ahmad, shall be decided through 

this single judgment. 

  

3. During pendency of this appeal Muhammad Iqbal son of Zahore Ahmad, respondent No.1 

died on 25-2-2005. In this regard CPO, Multan submitted report along with original death 

certificate of Muhammad Iqbal son of Zahore Ahmad, respondent No.1, so this appeal 

against acquittal to the extent of Muhammad Iqbal son of Zahore Ahmad has become 

infructuous and stands abated. 

  

4. Briefly stated the facts of the prosecution case are that on 29-10-1993 at about 9.45 a.m., 

Muhammad Suleman and Usman Khan, real brothers, resident of Village Luther, went from 

their house to the Dera of Dost Muhammad to make a telephone call. At the door of the 

Dera, Bhawan Shah met to Usman Khan and they started talking with each other, while 

Muhammad Suleman went inside the Dera and he had hardly made a telephone call, when 

he came back on the road on hearing hue and cry of Usman Khan. He saw that Khurshid 

Ahmad and Muhammad Iqbal armed with pistols, Rashid Ahmad armed with gun, Sadiq and 

Raja armed with Sotas were dragging Usman Khan and Bhawan Shah towards the Dera of 

Lambardaran situated in front of Dera of Dost Muhammad. The assailants were also giving 

kick and fist blows to Usman Khan and Bhawan Shah. On hearing his noise, Muhammad 

Zaman, who was sitting inside the Dera of Dost Muhammad also attracted to the spot. 

Accused persons took Usman Khan and Bhawan Shah in a KOTHA of Dera of Lambardaran 

and Khurshid, accused in presence of Muhammad Suleman, Muhammad Zaman and 

Bhawan Shah fired with .12-bore gun on Usman Khan, who after sustaining the injury 

became unconscious and the blood started oozing. When Muhammad Suleman stepped 

forward to rescue his brother, accused Raja inflicted a SOTA blow and pushed back 

Muhammad Suleman. When the blood was oozing from the injury sustained by Usman 

Khan, accused took Usman Khan and Bhawan Shah and threw them on the road in senseless 

condition, while they along with their weapons hide themselves inside the house. 

  

5. Motive behind the occurrence was that Iqbal alias Balu accused, nephew of Khurshid 

accused, had injured Ehsan Ahmad, due to which case bearing F.I.R. No.198 of 1993 was 

registered at Police Station Qadir Pur Raan and Usman Khan was a witness in the said case. 

When there was a pressure for compromise from the brotherhood, Usman Khan strongly 

opposed the family of Lambardaran which annoyed the family of Lambardaran. So, in order to 

take the revenge of their insult, the accused persons committed the murder of Usman Khan. 

  

6. After completion of investigation, challan was prepared and submitted before the learned 

trial court for trial. Charge against the accused persons was framed to which, they pleaded 
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not guilty and claimed to be tried. In order to prove its case, the prosecution has examined as 

many as Eleven (11) P.Ws. and two (2) C.Ws. 

  

P.W.1 Amir Muhammad FC No.572 transmitted the sealed parcel, said to contain blood-

stained earth, to office of Chemical Examiner, 

P.W.2 Tasawar Hussain, FC No.470 escorted the dead body to mortuary for autopsy. 

P.W.3 Dr. Aftab Ahmad, Medical Officer, Nishtar Hospital, Multan medically examined 

Bhawan Shah and found the following injuries on his person. 

  

(i) A lacerated wound 3 cm x 1 cm x muscle deep over the right temporal region 10 cm 

above the right ear. 

  

(ii) A rounded swelling of 2 cm diameter over the right cheek. 

Duration of the injuries was one to two hours and both injuries were inflicted by blunt 

weapon. 

P.W.4 Dr. Muhammad Altaf Hussain, SMO, Civil Hospital, Multan conducted the autopsy 

on the dead body of Usman Khan and found the following injuries on his person. 

  

(i) A lacerated wound of firearm entry Injury 5 cm x 4-1/2 cm with blackening inverted 

edges at the front and slightly medial aspect of right knee joint 4-5 O'clock position with a 

lacerated wound of fire-arm exit 8 cm x 5 cm with the averted soft tissues edges at the back 

of right knee joint. 

  

(ii) A lacerated wound 3-1/4 cm x 1 cm at the front of left leg about in middle part in 

vertical position on tibial border. 

  

Death in this case was occurred due to haemorrhage and shock caused by injury No.1 which 

was sufficient to cause death in the ordinary course of nature. The probable time between 

injuries and death was about one hour or so and time between death and post mortem 

examination was within six hours. 

P.W.5 Khizar Hayat witnessed the proceeding of collecting the blood-stained earth from the 

place of occurrence vide recovery memo Exh.PE. 

P.W.6 Umar Hayat identified the dead body of Usman Khan before the post mortem 

examination. 

P.W.7 Shaukat Hayat, Draftsman prepared the site plan in triplicate on the pointation of 

P.Ws. 

P.W.8 Qaiser Abbas Head Constable No.1209 kept sealed parcel, said to contain blood-

stained earth, in the Malakhana for safe custody and handed over the same of Amir 

Muhammad, Constable for its onward transmission to the office of Chemical Examiner, 

Lahore. 

P.W.9 Muhammad Suleman, complainant supported the prosecution version. 

P.W.10 Bhawan Shah, eye-witness of the occurrence deposed in support of prosecution 

story. 

P.W.11 Nazir Ahmad, Inspector/SHO deposed about the steps of investigation of this case. 

C.W.1 Dr. Waseem Abbas Zaidi, Mecical Officer, Civil Hospital, Multan medically 

examine Khurshid Ahmad and found the following injury on his person. 
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(i) Fire-arm lacerated wound 14cm x 10cm x muscle deep on back of mid of right leg (calf 

region) blackening on upper part of wound present). It was caused by fire-arm and probable 

duration was within 8 to 12 hours. 

C.W.2 Dr. Ghazanfar Abbas, RMO Ward No.9, Nishtar Hospital, Multan produced the 

record of Khurshid Ahmad, who remained admitted in the hospital from 30-10-1993 to 4-

11-1993. 

  

7. The Deputy District Attorney gave up Muhammad Zaman, Muhammad Aslam and Haji 

Faiz Bakhsh P.Ws. as being unnecessary and after tendering in evidence the report of 

Chemical Examiner, Exh.PX and report of Serologist, Exh.PY, closed the prosecution case. 

  

8. After recording the prosecution evidence, the respondents were examined under section 

342 of Cr.P.C. wherein they stated that they did not want to appear and depose on oath as 

required under section 340(2) of Cr.P.C. in disproof of the allegations levelled against them 

by the prosecution. In reply to the question that why this case is against you and why the 

P.Ws. have deposed against you, respondent Khurshid replied as under:-- 

  

"Iqbal alias Bala is my nephew against whom, F.I.R. No.198 dated 5-3-1993 under section 

337-A, P.P.C., Police Station Qadirpur Raan was, registered and he was arrested. He was 

released on 26-10-1993 on bail. It was I, who had pursued the entire case. The deceased 

Usman felt annoyed. On 29-10-1993 at 9-30 a.m., I was sitting in my Dera known as Dera of 

Lambardaran all alone in a room when all of a sudden, Usman deceased came and he 

challenged me for getting Iqbal released on bail. I tried to stop him by saying that how he 

entered my Dera without my permission. He was armed with .12 bore pistol and he fired at 

me which hit on my leg. He loaded a second cartridge. I in order to save myself grappled 

with the deceased in order to snatch the pistol to save my life and when tried to keep the 

nuzzle away from me and downward and in this scuffle the pistol went off which hit Usman 

Khan, who left the room and went outside along with the crime weapon which he was 

holding in his hand. I do not know where he went or where he fell down. My cousin Ghulam 

Furqani came there, who took me to police station. He tied my wound. We both were kept 

waiting for a long time at police station and thereater police officials told me to bring MLC. 

I was taken to Civil Hospital where after getting first aid and MLC I was admitted in Nishtar 

Hospital, Multan from where I was arrested by the police. Suleman, Zaman and Bhawan 

Shah P.Ws. were not present at the place of occurrence nor my co-accused namely Rasheed, 

Iqbal, Raja and Sadiq were present at the spot. I made same statement to the police. 

  

(ii) The deceased must have remained unattended for a long time because he left along my 

Dera. The injuries on the person of Bhawan Shah P.W. are false, fabricated and a false MLC 

was procured in order to make him an injured P.W. He has deposed against us because of 

the grudge which he bore because of abduction of Mst. Shamim Mai. 

  

(iii) Suleman complainant also tried to become an injured witness but some how or the 

others, the time of the injuries given in the false MLC did not coincide with the occurrence. 

So, he was constrained to file a false complaint against Shabbir Ahmed Shah in order to 

make at alternate story to justify the MLC. The complaint is said to have been filed on 7-11-
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1993 when the investigating agencies which were sided with him threw out his MLC being 

false one. The complaint is still pending and the last data was 3-5-1994 and the so-called 

accused have not yet been summoned. I tender in evidence certified copy of the order sheet 

of aforementioned complaint Exh.DB (3 leaves). The investigation was not only partial but 

dishonest and was conducted at the instance of the political persons with whom the 

complainant party has very close ties and contact who are inimical towards us. The 

complainant party tried to kill us in Jail even by putting poison into our food which was 

supplied from outside through the help of some Jail Warden or any person, as a result of 

which, F.I.R. No.40 dated 28-2-1994 was lodged by the Superintendent, District Jail, 

Multan, under section 337, P.P.C., the copy of which is Exh.DC. Rasheed, co-accused is my 

real brother. Iqbal is my nephew and Raja is also my nephew. The whole family is involved. 

  

9. Replying to this question, the respondent Rasheed replied as under:-- 

"I have been falsely involved in this case. I was not present at the time of occurrence. I am 

student and I was studying privately to appear in B.A. Exam; at the time of occurrence. My 

co-accused Khurshid has explained in detail in his statement." 

  

10. Replying to this question, the respondent Raja replied as under:-- 

"My name is Sajid Raza, I am not known or called as Raja anywhere either in my village or 

my college. I am son of Haji Ghulam Furqani, who is Chairman of Zakat and Ushar 

Committee Luthar West. I tender in evidence my certificate issued by the Principal, 

Government College, Civil Lines, Multan, Exh.DD and Notification of Chairman of my 

father Haji Ghulam Furqani Exh.DE. A close friend of the complainant party had contested 

elections of Chairman, Zakat and Ushar against my father and he lost it and for that reason 

also, I was involved in this case. I was not present at the time of occurrence. My co-accused 

Khurshid has explained in detail in his statement." 

  

11. While, replying to this question, the respondent Sadiq replied as under:-- 

"I have been falsely involved in this case. I was not present at the time of occurrence. My 

co-accused Khurshid has explained in detail in his statement". 

  

12. After conclusion of the trial, aforesaid judgment was recorded by the learned trial Court. 

  

13. The State and complainant through the instant appeal and Revision have challenged the 

validity of the impugned judgment and prayed for the convicting the respondents Nos. 2 to 5 

in accordance with law. 

  

14. Learned D.P.G. and learned counsel for the appellant/complainant submit that 

prosecution has proved motive part of prosecution story; that occular account of the 

prosecution story was furnished by Muhammad Suleman, P.W.9; that although Muhammad 

Suleman is real brother of Muhammad Usman, deceased but he had no enmity or ill-will to 

falsely implicate respondents Nos.2 to 5 in this case; that prosecution has proved ocular 

account by producing Bhawan Shah, P.W.10, who was injured witness but learned trial 

Court without any lawful justification disbelieved his evidence; that both eye-witnesses 

Bhawan Shah and Muhammad Suleman, P.W.9 and 10, respectively explained the reason of 

their presence at the time of occurrence at the place of occurrence; that it was a day light 
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occurrence and there was no chance of misidentification; that ocular account furnished by 

Muhammad Suleman and Bhawan Shah, P.Ws. was corroborated by medical evidence of 

Dr. Altaf Hussain, P.W.4, who conducted post mortem examination of Usman Khan, 

deceased; that respondents also lead to respective recoveries during investigation, which was 

also a corroborative piece of evidence against them; that prosecution had proved its case 

beyond reasonable doubt but learned trial Court without any lawful justification acquitted 

respondents Nos.2 to 5, so, it has been prayed that while accepting this appeal, judgment 

dated 14-5-1994 passed by learned trial Court be set aside and respondents Nos.2 to 5 be 

convicted in accordance with law. 

  

15. On the other hand learned counsel for respondents Nos.2 to 5, submits that prosecution 

had created a false motive to implicate respondents in this case and that prosecution could 

not prove motive set up by it; that in order to prove occular account prosecution produced 

Muhammad Suleman, P.W.9, who is real brother of Usman Khan, deceased; that according 

to prosecution version, Raja, respondent No.3 inflicted SOTA blow on the person of 

Muhammad Suleman, complainant but complainant was not medically examined by the 

doctor; that reason given by Muhammad Suleman, complainant for his presence at the time 

of occurrence, was not believable keeping in view the evidence on record; that prosecution 

produced another eye-witness Bhawan Shah, who appeared as P.W.10; that according to 

prosecution version Bhawan Shah and Usman Khan, deceased were dragged by the 

respondents inside the house of the accused/respondent No.4 but doctor did not observe any 

signs of dragging on the person of Bhawan Shah, P.W. as well as on the person of the 

deceased, so, prosecution story was belied to this extent that deceased and Bhawan Shah 

was taken inside the Dera of the accused while dragging them; that injuries on the person of 

Bhawan Shah were also in conflict with medical evidence; that Bhawan Shah was not 

injured during the occurrence rather on account of self-suffered injuries he has posed 

himself as injured P.W.; that evidence of both eye-witnesses was based on contradictions 

and improvements, so no reliance can be placed on such discredited evidence; that Khurshid 

Ahmad, respondent No.4 sustained fire-arm injury at the hands of Usman Khan, deceased, 

which was suppressed by the prosecution; that the defence version that Usman Khan, 

deceased entered into the Dera of Khurshid Ahmad, respondent No.4, armed with .12-bore 

pistol and fired a him which hit on his leg and that Usman Khan, deceased loaded a second 

cartridge and in order to save himself Khursheed Ahmad, respondent No.4 grappled with the 

deceased in order to snatch the pistol to save his life and tried to keep nosal of the pistol 

away from him and downward and in this scuffle pistol went of which hit Usman Khan, 

deceased, who after sustaining injuries left the room and went outside along with his pistol 

was more probable and that learned trial Court taking into consideration the evidence on 

record, on the basis of cogent reasons acquitted the respondents, so it has been prayed that 

this appeal and revision is liable to be dismissed. 

  

16. We have heard the arguments advanced by the learned counsel for parties and perused 

the record with care. 

  

17. This occurrence took place on 29-10-1993 at 9.45 a.m. whereas matter was reported to 

police at 12-10 a.m. with dewy of 2-1/2 hours, whereas the distance of police station from 
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the place of occurrence was four miles. The prosecution did not give any plausible 

explanation that why matter was reported to the police with such delay. 

  

18. In order to prove motive of prosecution story, prosecution produced Muhammad 

Suleman, P.W.9 and according to his evidence motive behind his occurrence was that Iqbal 

alias Balu, nephew of Khurshid Ahmad, accused had injured Ihsan Ahmad, maternal cousin 

of the complainant with pistol and in this regard a criminal case was registered at police 

Station Qadir Pur Raan against said Iqbal alias Balu and in said case Usman Khan was a 

witness. When the compromise was being effected between the parties Usman Khan had 

opposed the compromise, so, the accused persons felt annoyed and they committed the 

murder of Usman Khan, deceased. Perusal of evidence of Muhammad Suleman reveals that 

in the said case Ihsan Ahmad was injured whereas Iqbal was accused and in that case injured 

filed a affidavit before the learned Magistrate whereby Iqbal, accused was released on bail. 

It has been admitted by this witness that since a compromise had been effected between 

them and complainant of that case, so, they were not apprehending any danger from the 

accused/respondent of this case nor Usman Khan had any suspicion of any foul play at the 

hands of accused/respondents and that they had not taken any precautions in order to avoid 

the accused/respondents of this case as compromise was genuine from both sides. 

  

19. Keeping in view the evidence of Muhammad Suleman, P.W.9, Ihsan Ahmad, injured 

witness of aforementioned case had tendered affidavit in favour of Iqbal alias Balu and on 

account of affidavit of injured P.W. Iqbal alias Balu accused of aforementioned case was 

released on bail, so there was no ill-will or any grievance against the complainant party and 

there was no reason for the accused persons to take revenge from Usman Khan, deceased as 

even if it is believed that Usman Khan, deceased had opposed this compromise but inspite of 

that fact the compromise was genuinely effected between the parties and Iqbal alias Balu 

was released on bail, so, there was no occasion for the accused/respondents to take revenge 

on that account. In view of aforementioned circumstances, motive of the prosecution story 

was neither believable nor it was proved. 

  

20. In order to prove occular account prosecution produced Muhammad Suleman, P.W.9, 

who was real brother of Usman Khan, deceased. According to Muhammad Suleman, P.W.9, 

on the day of occurrence he and his brother Usman Khan proceeded towards Dera of Dost 

Muhammad in order to make a telephone call and when they reached near the door of said 

Dera, Bhawan Shah met Usman Khan, who started talking with Bhawan Shah whereas he 

went inside the Dera of Dost Muhammad to make a telephone call. The reason given by 

Muhammad Suleman, complainant that he accompanied his brother in order to make a 

telephone call at the Dera of Dost Muhammad is falsified by his own evidence as he had 

admitted that telephone connection is installed in his own house. Although this witness 

volunteered that his own telephone connection was disconnected due to non-payment but he 

did not give any proof in this regard. During cross-examination, he also admitted that for a 

telephone call the house of Wazir Ehatti is quite close to his house and that there is 

telephone exchange and PCO at Eid Gah Chowk, which is near to his house, so it is not 

believable that if his own telephone connection was disconnected then why he did not go to 

the house of Wazir Bhatti or telephone exchange and PCO which was very near to his house 

rather he opted to proceed to Dera of Dost Muhammad, which was situated at longer 
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distance. Prosecution is also silent that if Muhammad Suleman, P.W.9 went to make a 

telephone call then why his brother Usman Khan, deceased was accompanying him. The 

evidence of this P.W. is contradicted with his previous statement. During cross-examination 

he stated as under:-- 

  

"I had stated in Exh.PG that I along with Zaman P.W. had reached the door of the Kotha 

where Usman and Bhawan were being assaulted and had witnessed the occurrence standing 

at the door (confronted where the door of the Kotha is not mentioned). I had stated before 

the police that when I tried to enter the Kotha, Raja gave me a SOTA blow. (confronted with 

Exh.PG, not so recorded). I had stated in Exh.PG that inside the Kotha, Raja had given a 

SOTA blow to Bhawan Shah, while the other four accused had given fist and kicks blows to 

Bhawan Shah. (confronted not so recorded)." 

  

21. The aforementioned portion of evidence of this witness cannot be believed as same was 

confronted with his previous statement. Perusal of evidence of this witness also reveals that 

he improved his statement and stated that he witnessed the occurrence from the outer gate of 

Dera of Khursheed Ahmad but this fact was not mentioned by him in the F.I.R. Exh.PG nor 

he stated this fact at the time of preparation of site plan Exh.PF prepared by the draftsman. 

This dishonest improvement was made by him as from the outer gate of Dera of Dost 

Muhammad it was not possible for him to witness the occurrence. According to the evidence 

of this P.W. he sustained SOTA blow at the hands of Raja, respondent No.3 but he was not 

medically examined by the doctor in this regard and according to the evidence of Nazeer 

Ahmad, Inspector/SHO, P.W.11 he examined Muhammad Suleman, P.W. but he did not 

observe any injury on his person, so, in these circumstances, no reliance can be placed on 

the evidence of this P.W. 

  

22. In order to establish its case prosecution produced another eye-witness Bhawan Shah, 

P.W.10. This witness was a chance witness. He did not furnish any explanation that why he 

came in front of Dera of Dost Muhammad at the time of occurrence. Nazeer Ahmad, 

Inspector/I.O. admitted during cross-examination that he did not investigate as to why Bhawan 

Shah had gone there at the time of occurrence. This witness was an injured witness and 

learned counsel for the appellant/complainant had vehemently argued that as Bhawan Shah 

sustained injuries during the occurrence so his evidence could not be disbelieved. The perusal 

of evidence of Bhawan Shah as well as Dr. Aftab Ahmad, P.W. reveals that Bhawan Shah did 

not sustain any injury at the time of occurrence. According to the evidence of Bhawan Shah, 

he was dragged inside the Dera. Dr. Aftab Ahmad, P.W.3, who medically examined Bhawan 

Shah deposed that in case of dragging there would positively be abrasion and peeling of skin 

also but he did not observe any such injury on the person of Bhawan Shah which could be 

result of dragging. The contention of Bhawan Shah that he was given kick and fist blows at 

the time of occurrence, which were numerous in number and he did not deny the suggestion 

that number of these blows were more than twenty or thirty, is also falsified by the evidence of 

Dr. Aftab Ahmad, P.W.3, who categorically stated that he did not find any bruise on the 

person of Bhawan Shah, injured which is usually caused by fist and kick blows. Statement of 

Bhawan Shah regarding his injuries, is re-produced as under:-- 
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"I had stated before the police that after Usman Khan having been shot by Khursheed, 

accused, all the five accused have given him beating (confronted with Exh.DA not so 

recorded.)" 

  

As evidence of Bhawan Shah with regard to injuries on his person was confronted with his 

previous statement, so, he cannot be believed on this point. 

  

23. At the time of Medico-legal examination Dr. Aftab Ahmad observed only two injuries on 

his person. Injury No.2 was mere a swelling whereas Injury No.1 was a lacerated wound which 

was simple in nature. During cross-examination Dr. Aftab Ahmad frankly conceded that 

possibility of injuries on the person of Bhawan Shah being self-suffered cannot be ruled out. 

  

24. Keeping in view the oral as well medical evidence of Bhawan Shah, we are of the 

considered view that this witness was not injured at the time of occurrence rather he, on the 

basis of self-suffered injuries, had falsely deposed during the trial and no reliance can be 

placed on such evidence. Even otherwise, it is not necessary that an injured witness would 

speak whole truth. In this view we are fortified by relying on case-law reported as PLD 2004 

Peshawar 1 (The State v. Muhammad Raja and 3 others). 

  

25. As both eye-witnesses produced by the prosecution have been disbelieved, so, the 

version of the accused/respondents put forth by them in their statements under section 342, 

Cr.P.C. would be accepted in toto. According to the version of Khurshid Ahmad, respondent 

No.4, at the time of occurrence Usman Khan, deceased entered into his Dera armed with 

pistol 12-bore and fired at him which landed on his leg and that Usman Khan, deceased 

loaded a second cartridge and in order to save himself and to snatch his pistol, Khurshid 

Ahmad grappled with the deceased, tried to keep nasal of the pistol away from him and 

during this scuffle the pistol went off which hit Usman Khan, deceased, who after sustaining 

injuries left the room and went outside along with his pistol, was more probable. The version 

of respondents/accused also finds corroboration from the evidence of prosecution. 

Admittedly this occurrence took place in the Dera of Khurshid Ahmad, respondent No.4. 

According to the prosecution evidence deceased was dragged by the appellants inside the 

room of Dera but this fact has been falsified by the post mortem examination report as no 

signs of dragging were found on the person of the deceased at the time of post mortem 

examination, so, we are of the considered view that the deceased himself entered in the room 

of the accused/respondent. According to prosecution evidence after injuring Bhawan Shah 

and Usman Khan, deceased, both of them were taken out from the KOTHA to the street of 

main gate of the Dera of the accused and both of them were thrown in the street and that 

blood was also available at that point. Police secured blood-stained earth only from inside 

the Dera of Khurshid Ahmad, where occurrence took place and no blood was secured from 

the street where the deceased was allegedly thrown by the accused persons which is clear 

indicative of the fact that P.Ws. were not present at the time of occurrence and accused/ 

respondents did not throw the deceased as well as Bhawan Shah in the street. Khurshid 

Ahmad, accused sustained fire arm injury at the time of occurrence but this fact was 

suppressed by the prosecution and due to this suppression it can be inferred that deceased 

was aggressor. It is pertinent to mention here that according to the evidence of Muhammad 

Suleman, P.W., they had tied a cloth on the wound of Usman Khan in an injured condition 
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to stop his blood. This contention of the prosecution is falsified by the evidence of Nazeer 

Ahmad, P.W.11, Inspector/I.O., who stated that no cloth was tied around the leg of the 

deceased. Dr. Altaf Hussain, P.W.4, who conducted post mortem examination on the dead 

body of the deceased, also admitted and agreed that with the prompt medical aid and 

stoppage of blood, the life of the deceased could have been saved and that if legs had been 

tied tightly with the piece of cloth then the life of the deceased could be saved. During cross-

examination Dr. Altaf Hussain, P.W.4 frankly 'conceded to the suggestion of learned 

defence counsel that keeping in view the injury No.1, it was caused from close range and 

same could be caused during scuffle. This admission by the doctor leads support to the 

defence version. 

  

26. In appeal against acquittal, judgment of the learned trial Court cannot be reversed unless 

the same is perverse, completely illegal and that from the perusal of evidence no other 

decision can be given except that the accused is guilty or there has been complete 

misreading of evidence leading to miscarriage of justice. In exercising this jurisdiction, this 

Court is always slow unless it feels that grave injustice has been done in administration of 

criminal justice due to incompetency, stupidity or perversity of trial Court culminating into 

distorted conclusion. In this regard reliance is placed on the judgment of august Supreme 

Court of Pakistan reported as "Azhar Ali v. The State" (PLD 2010 SC 632). 

  

27. From the perusal of the record we are of the considered view that the judgment of 

learned trial Court is neither perverse, illegal, nor it was based on complete misreading of 

evidence leading to miscarriage of justice. The conclusions arrived at by the learned trial 

Court were based on cogent reasons. There was no infirmity or illegality found by us in the 

impugned judgment. In these circumstances, we have not been able to take a view different 

from the one taken by learned trial Judge. Even otherwise, it is settled principle of law that 

the accused, after his acquittal by trial Court enjoys double presumption of innocence in his 

favour and Courts seized with acquittal appeal under section 417, Cr.P.C. are obliged to be 

very careful in dislodging such presumption. Reliance can advantageously be made to the 

case of Iftikhar Hussain and others v. The State (2004 SCMR 1185) wherein at page 1194 

the Hon'ble apex Court pleased to observe as under:-- 

  

"It is well-settled principle of criminal administration of justice that when an accused is 

acquitted of the charge, he enjoys double presumption of innocence in his favour and Courts 

seized with acquittal appeal under section 417, Cr.P.C. are obliged to be very careful in 

dislodging such presumption. Undoubtedly, two views are always possible while appreciating 

the evidence available on record, therefore, for such reason and in order to avoid the 

multiplicity of litigation, it is always insisted that the Court should follow the recognized 

principles for interference in the acquittal judgment as held in the case of Ghulam Sikandar 

and another v. Mamaraz Khan and others PLD 1985 SC 11 that the Appellate Court seized 

with the acquittal appeal under section 417, Cr.P.C. is competent to interfere in the order 

challenged before it provided it has been established that the trial Court has disregarded the 

material evidence or misread such evidence or received such evidence illegally." 

  

28. In this regard further reliance can be placed or the case of Haji Paio Khan v. Sher Biaz 

and others (PLD 2009 SC 492), wherein the afore-referred view was further reiterated by the 
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Hon'ble Apex Court. Keeping in view the above circumstances coupled with guidelines 

given by the Hon'ble apex Court in the above quoted precedent cases, this Court is of the 

firm view that there is nothing arbitrary, capricious, fanciful, or against the record to warrant 

interference with the acquittal of the respondents. 

  

29. Resultantly, we find no merit in this appeal (Criminal Appeal No.173 of 1994) and 

revision (Criminal Revision No.110 of 1994), which are hereby dismissed. 

  

N.H.Q./S-117/L        Appeal dismissed. 

 

 

2012 PCr.LJ 1321 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

RAFIQ AHMAD---Petitioner 

Versus 

THE STATE and another---Respondents 
 

Criminal Miscellaneous No. 5815-B of 2011, decided on 29th February, 2012. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S. 497(2)---Penal Code (XLV of 1860), Ss. 376/452---Rape, house trespass after 

preparation for hurt, assault or wrongful confinement---Bail, grant of---Further inquiry---

Medical evidence contradicting ocular account of prosecution---Medical report of victim 

revealed that she was examined on the same day of the incident by a lady doctor, but fresh 

tears on hymen of victim were not observed---Hymen of virgin, as a result of sexual 

intercourse, is usually lacerated, having one or more radiate tears, the edges of which are 

red, swollen and painful and bleed on touching, if examined within a day or two after 

intercourse---Hymen of victim was ruptured at 3, 4, 5, 6, 7, 9 & 11 o'clock, which was 

suggestive of the fact that victim was a woman of easy virtue---Lady doctor had observed 

that vagina of victim admitted two fingers which was, prima facie, not possible if rape was 

committed only once with a virgin victim---No marks of violence were seen on the whole 

body and inner parts of victim's thighs---Lady doctor had not given any opinion regarding 

commission of rape with victim, rather, same was postponed till receipt of report of 

chemical examiner and DNA test---DNA test revealed that vaginal swabs of victim did not 

generate any male DNA profile, therefore no comparison could be made with DNA profile 

of accused---Accused was behind bars for about eight (8) months and his trial had not yet 

commenced---Case of accused came within the ambit of further inquiry, therefore, bail 

petition was allowed and accused was admitted to bail. 

  

Modi's Medical Jurisprudence rel.  

Mian Muhammad Ashfaq Hussain for Petitioner.  

Hassan Mahmood Khan Tareen, D.P.-G. with Aftab, A.S.-I. with record for the State. 
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ORDER 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Rafiq Ahmad, petitioner seeks post-

arrest bail in a case registered against him vide F.I.R. No.140 of 2011 dated 16-3-2011 

offences under sections 376 and 452, P.P.C. at Police Station Taunsa Sharif District D.G. 

Khan. 

  

2. Precise allegation against the petitioner as narrated in the F.I.R. is that on 16-3-2011 at 

about 01/02 p.m., Mst. Fatima Bibi complainant who was virgin was present alone in her 

house whereas Muhammad Rafiq, petitioner who was allegedly armed with 'Chhuri' 

criminally trespassed into the house of the complainant and forcibly committed Zina-bil-jabr 

with her. Hence instant F.I.R. was registered. 

  

3. Learned counsel for the petitioner contended that according to prosecution story, 

complainant/victim was virgin but this fact has been falsified by the medical examination of 

the victim/complainant Mst. Ghulam Fatima as no fresh tear on hymen was observed by the 

lady doctor at the time of her medical examination. It has further been contended by learned 

for the petitioner that according to the opinion of lady doctor, vagina of the victim admitted 

two fingers, therefore, complainant/victim was a woman of easy virtue; that lady doctor after 

medical examination of the complainant/victim did not give any opinion regarding the 

commission of rape with her, rather, same was postponed till the receipt of report of 

Chemical Examiner as well as report of DNA test; that report of DNA test do not support the 

prosecution version; that during investigation, many persons of the locality appeared before 

the I.O. and stated before him that petitioner was innocent and he has falsely been involved 

in this case on account of dispute of house between the parties; that petitioner was arrested 

on 2-5-2011 and he is behind the bars since his arrest but trial of the case has not 

commenced till yet. Thus, it is prayed that by accepting this petition, petitioner is liable to be 

released on bail. 

  

4. Learned D.P.-G. has opposed this petition on the grounds that petitioner is nominated in 

the F.I.R.; that there is specific allegation against the petitioner that he committed rape with 

the complainant/ victim Mst. Fatima Bibi; that medical examination of complainant/victim 

is in line with the prosecution version; that offences alleged against the petitioner come 

within the purview of prohibitory clause of section 497 of Cr.P.C. Thus, it is prayed that this 

petition is liable to be rejected. 

  

5. I have heard the learned counsel for the parties and gone through the record. 

  

6. Although petitioner is nominated in the F.I.R. and there is specific allegation against the 

petitioner that he committed Zina-bil-jabr with the complainant/victim who was virgin yet 

perusal of Medico-legal Report of complainant/victim reveals that complainant/victim was 

medically examined on the same day by the lady doctor but fresh tears on hymen of victim 

were not observed by the lady doctor. According to Modi's Medical Jurisprudence in virgins 

the hymen, as a result of sexual inter course, is usually lacerated, having one or more radiate 

tears, the edges of which are red, swollen and painful, and bleed on touching, if examined 

within a day or two after the deed. In the instant case hymen of Mst. Fatima Bibi/victim was 
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ruptured at 3, 4, 5, 6, 7, 9 and 11 o'clock which is suggestive of the fact that victim was 

woman of easy virtue. The lady doctor also observed that vagina of the victim/complainant 

admitted two fingers which is, prima facie, not possible if rape is committed only once with 

a virgin victim. No marks of violence were seen on the whole body and inner parts of 'thigh' 

of the victim by the doctor. After conducting medical examination on the person of Mst. 

Fatima Bibi complainant, lady doctor did not give any opinion regarding commission of 

rape with her, rather, same was postponed till the receipt of report of Chemical Examiner as 

well as report of DNA test report of DNA test also reveals that vaginal swabs of victim Mst. 

Fatima Bibi did not generate any male DNA profile, therefore, no comparison could be 

made with DNA profile of accused Muhammad Rafique (petitioner), therefore, the ocular 

account of the prosecution is, prima facie, not in line with the medical evidence. Petitioner 

was arrested on 2-6-2011 and he is behind the bar for a period of about 8 months and trial of 

the case has not commenced till yet. 

  

7. For what has been discussed above, case of the petitioner comes within the ambit of 

further inquiry, therefore, this petition is accepted and petitioner is admitted to post-arrest 

bail subject to his furnishing bail bonds in the sum of Rs.2,00,000 (Rupees two lacs only) 

with one surety in the like amount to the satisfaction of the learned trial Court. 

  

M.W.A./R-14/L         Bail granted. 

 

2012 YLR 545 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

BASHIR AHMAD---Petitioner 

Versus 

THE STATE and another---Respondents 
  

Criminal Miscellaneous No.603-B of 2011, decided on 16th March, 2011. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S. 497---Penal Code (XLV of 1860), Ss.302/324/109/34---Qatl-e-amd, attempt to commit 

qatl-e-amd, abetment---Bail grant of---Complainant had not properly explained the delay of 

four hours in lodging the F.I.R.---Motive was not attributed to accused---Accused had not 

fired at the deceased and he per F.I.R. had caused fire-arm injuries on the left shoulder and 

back of the complainant, which would be deemed to be simple in nature---Mother of the 

deceased and an injured co-accused had also filed private complaints under S.302/34, P.P.C. 

against the complainant and the injured eye-witnesses, so the case was of three versions---

Trial Court was yet to determine after recording evidence as to which party had aggressed---

Complainant had suppressed the injuries sustained by the aforesaid injured co-accused in the 

occurrence, in the F.I.R.---Accused had been declared innocent by the police in 

investigation---Bail was allowed to accused in circumstances. 

Fazal Muhammad v. Ali Ahmad and 3 others 1976 SCMR 391; Shoaib Mehmood Butt v. 

Iftikhar-ul-Haq and 3 others 1996 SCMR 1845; Muhammad Sadiq and 4 others v. The State 

2001 PCr.LJ 962 and Muhammad Ramzan v. Rahib and others PLD 2010 SC 585 ref. 
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Rai Bashir Ahmad for Petitioner. 

Ch. Muhammad Saleem Akhtar for the Complainant. 

Hassan Mahmood Khan Tareen, learned D.P.-G. 

Allah Yar, Sub-Inspector with record. 

  

ORDER 
SARDAR MUHAMMAD SHAMIM KHAN, J.---Bashir Ahmad, petitioner seeks post-

arrest bail in case F.I.R. No.454 of 2010 dated 22-9-2010 for the offence under sections 302, 

324, 109 and 34 P.P.C. registered at Police Station Noor Shah, District Sahiwal. 

  

2. Precise allegations as narrated in the F.I.R. are that on 21-9-2010 at about 7-00 p.m. 

complainant along with Mst. Rani Bibi, Aftab, Zillah and Malik Ali was available at his 

Dera. In the meanwhile Mumtaz, Riaz, Bashir Ahmad (petitioner) and Ramzan armed with 

fire arms reach there. Mumtaz Shah fired at the complainant which hit Mst. Rani Bibi on her 

forehead, who was sitting besides him. Second fire of Mumtaz Shah hit on the right hand of 

Ajjam Shah, complainant. Allegation against Bashir Ahmad, petitioner was that he fired at 

the complainant which hit on his left shoulder and back of chest, whereas fire of Ramzan, 

co-accused hit Zillah on his right thigh. Mst. Rani Bibi succumbed to injuries after 

registration of F.I.R., so, offence under section 302, P.P.C. was added. 

  

3. Learned counsel for the petitioner submits that there was delay of four hours in lodging of 

F.I.R. which was not properly explained by the complainant in the F.I.R.; that motive of the 

occurrence was not attributed to the petitioner; that there was no allegation against the 

petitioner that he caused any injury on the person of Mst. Rani Bibi, deceased; that the only 

allegation against the petitioner was that he fired with his pistol .30-bore which hit on the 

left shoulder and back of chest of the complainant Ajjam Shah; that both injuries attributed 

to the petitioner were simple in nature; that no empty of .30-bore was secured from the place 

of occurrence; that Mst. Saban Bibi, mother of Mst. Rani Bibi, deceased filed a private 

complaint titled "Mst. Saban Bibi v. Ajjam Shah and others" alleging therein that Ajjam 

Shah, complainant of this case himself fired with his rifle at her daughter Mst. Rani Bibi, 

who succumbed to her injuries in the hospital, in order to falsely involve his enemies in this 

case; that her statement was recorded by learned Addl. Sessions Judge, Sahiwal on 2-2-2011 

but ultimately this complaint was withdrawn by Mst. Saban Bibi, due to the pressure of 

Ajjam Shah, who was a history sheeter. It has further been contended by learned counsel for 

the petitioner that Muhammad Mumtaz Shah, co-accused of the petitioner also sustained 

injuries in this occurrence which were suppressed by the prosecution in the F.I.R. and that 

Muhammad Mumtaz Shah, co-accused also filed a private complaint under sections 302, 

324 and 34 P.P.C. against Ajjam Shah, complainant of this case, Muhammad Asif alias 

Toka, Malik Ali alias Malki and Shaukat Hussain, so, this was a case of two versions. It has 

lastly been contended by the learned counsel for the petitioner that vide case Diary No.19 

dated 10-10-2010 police came to the conclusion that petitioner was not present at the scene 

of occurrence and was declared innocent and that he has been falsely involved in this case as 

he was servant of Muhammad Mumtaz Shah, co-accused, so, the petitioner was entitled to 

the grant of bail. Reliance has been placed on Fazal Muhammad v. Ali Ahmad and 3 others 

(1976 SCMR 391), Shoaib Mehmood Butt v. Iftikhar-ul-Haq and 3 others (1996 SCMR 
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1845), Muhammad Sadiq and 4 others v. The State (2001 PCr.LJ 962) and Muhammad 

Ramzan v. Rahib and others (PLD 2010 Supreme Court 585). 

  

4. Learned D.P.-G. and learned counsel for the complainant contend that the delay in 

lodging in F.I.R. has been explained; that petitioner was specifically nominated in the F.I.R.; 

that there was specific allegation against him that he fired two shots with pistol .30-bore on 

the person of Ajjam Shah, complainant which hit him on his left shoulder and his lack; that 

injuries attributed to the petitioner find corroboration by medical examination of the 

complainant Ajjam Shah as doctor observed both injuries on his person; that during 

investigation pistol .30-bore was recovered from the possession of the petitioner; that 

although there was no allegation against the petitioner that he caused injury on the person of 

Mst. Rani Bibi, deceased yet as he came at the place of occurrence armed with pistol .30-

bore, so he was also vicariously liable for the murder of Mst. Rani Bibi and they have 

prayed for dismissal of this bail petition. 

  

5. I have heard the arguments advanced by learned counsel for parties and perused the 

record with their able assistance. 

  

6. This occurrence took place on 21-9-2010 at about 7-00 p.m. whereas matter was reported 

to the police at 11-15 p.m. with the delay of about four hours which was not properly 

explained by the complainant. The petitioner was not connected with the motive part of the 

prosecution story rather motive was attributed to Mumtaz Shah, co-accused. There was no 

allegation against the petitioner that he fired at Mst. Rani Bibi, deceased. The allegation 

against the petitioner in the F.I.R. was that he fired at Ajjam Shah, complainant which hit 

him on his left shoulder and back of chest. Perusal of Medico Legal Certificate of Ajjam 

Shah, complainant reveals that Injuries Nos.1 and 4 were attributed to the petitioner, which 

were kept under observation but no final result regarding these injuries was given by the 

doctor, so, these injuries would be deemed to be simple in nature. Mst. Saban Bibi, mother 

of Mst. Rani Bibi, deceased filed a private complaint against Ajjam Shah, complainant of 

this case and both injured eye-witnesses. According to her version Ajjam Shah fired at her 

daughter Mst. Rani Bibi, who succumbed to her injuries so that he could involve his enemies 

in this case. Her statement was recorded by learned Addl. Sessions Judge, Sahiwal but 

ultimately she withdrew the same. Pir Muhammad Mumtaz Shah, co-accused also sustained 

injuries in this occurrence but injuries on his person were suppressed by the complainant 

party in the F.I.R. Regarding this occurrence Muhammad Mumtaz Shah, co-accused also 

filed a private complaint under sections 302 and 34, P.P.C. against Ajjam Shah, complainant 

of this case, Muhammad Asif alias Toka, Malik Ali, injured eye-witnesses of this case and 

Shaukat etc. After recording cursory evidence of the complainant, learned Addl. Sessions 

Judge, Sahiwal summoned Ajjam Shah and others to face the trial in this complaint case 

vide his order dated 8-2-2011, so this was a case of three versions. Which party was 

aggressor, would be determined by the learned trial Court after recording evidence. The 

petitioner and Riaz, co-accused were declared innocent by the police vide case Diary No.19 

dated 10-10-2010. 
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7. In view of the above discussion, petition in hand is accepted and petitioner is admitted to 

bail subject to his furnishing bail bonds in the sum of Rs.1,00,000 with one surety in the like 

amount to the satisfaction of learned trial court. 

  

N.H.Q./B-17/L         Bail allowed. 

 

 

2012 YLR 550 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

MUHAMMAD ASIF and another---Petitioners 

Versus 

THE STATE and another---Respondents 
  

Criminal Miscellaneous Nos.5002/B of 2010 and 596-B of 2011, decided on 14th March, 2011. 

  

(a) Criminal Procedure Code (V of 1898)--- 
  

----S. 497---Penal Code (XLV of 1860), Ss.302/324/148/149---Qatl-e-amd, attempt to 

commit qatl-e-amd, rioting armed with deadly weapons---Bail, grant of---Accused while 

armed with a pistol had, per F.I.R., caused an injury with its butt on the lip of the 

prosecution witness---Said injury had been declared by the Doctor as "Shajah Khafifa", 

which fell within the ambit of bailable offence---Accused had not inflicted any injury on the 

person of any of the deceased---Pistol was not recovered from the possession of accused--

During investigation, accused had been declared innocent by the Police---Accused was 

admitted to bail in circumstances. 

  

(b) Criminal Procedure Code (V of 1898)--- 
  

----S. 497---Penal Code (XLV of 1860), Ss.302/324/148/149---Qatl-e-amd, attempt to 

commit qatl-e-amd, rioting armed with deadly weapons---Bail, grant of---Accused had 

allegedly fired with his rifle on the calf of right leg of the deceased from its front side---Said 

injury had been falsified by the post-mortem examination of the deceased---Rifle was not 

recovered from the possession of accused during investigation---One person from the 

accused side had also lost his life during the occurrence---Complainant had also filed a 

private complaint regarding the incident increasing the number of accused persons---Bail 

was allowed to accused in circumstances. 

 

Mumtaz v. State 2002 YLR 3045; Mumtaz Hussain and 5 others v. The State 1996 SCMR 

1125 and Walayat and another v. The State 1984 SCMR 530 ref. 

Rana Muhammad Asif Saeed and James Joseph for Petitioners. 

Tahir Mahmood for the Complainant. 

Hassan Mahmood Khan Tareen, D.P.-G. for the State. 

Mehmood Ahmad, A.S.-I. with record. 
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ORDER 
SARDAR MUHAMMAD SHAMIM KHAN, J.---Muhammad Asif and Muhammad 

Aslam, petitioners seek post-arrest bail in case F.I.R. No.268 of 2010 dated 26-7-2010 for 

the offence under sections 302, 324, 148 and 149 of P.P.C. registered at Police Station 

Saddar Mian Channun, District Khanewal through two separate bail petitions (Criminal 

Miscel-laneous 5002-B of 2010 and 596-B of 2011). As both petitions are outcome of one 

and the same F.I.R., so, these are being decided through this single order. 

  

2. Precise allegation against Muhammad Asif, petitioner as narrated in the F.I.R. was that he 

was armed with pistol and inflicted BUTT blow which landed on the upper lip of Faiz 

Muhammad, P.W. whereas allegation against Muhammad Aslam, petitioner was that he was 

armed with rifle and fired at Dur Muhammad, deceased, which landed on the calf of his 

right leg on its front side. 

  

3. Learned counsel for Muhammad Asif, petitioner submits that there was no allegation 

against Muhammad Asif, petitioner that he inflicted any injury on the person of any 

deceased; that only allegation against Muhammad Asif, petitioner was that he inflicted 

BUTT blow hitting on the upper lip of Faiz Muhammad, injured P.W; that Faiz Muhammad 

was medically examined and according to his Medico-Legal Report, injury on his lip was 

declared Shajjah Khafifa, which comes within the purview of bailable offences; that 

although Muhammad Asif, petitioner was allegedly armed with pistol yet he did not fire at 

any-body; that alleged pistol was not recovered from the possession of Muhammad Asif, 

petitioner during investigation and police has also come to the conclusion that petitioner did 

not participate in this occurrence and he was declared innocent during investigation so, he 

has prayed that while accepting this petition, Muhammad Asif, petitioner be admitted to 

post-arrest bail. 

  

4. Learned counsel appearing on behalf of Muhammad Aslam, petitioner submits that there 

was specific allegation against Muhammad Aslam, petitioner that he fired with rifle which 

landed on the calf of right leg of Dur Muhammad, deceased from its front side but this 

allegation is falsified by post mortem examination report of Dur Muhammad, deceased as 

doctor did not observe any fire-arm injury on the calf of right leg of Dur Muhammad, 

deceased on its front side; that Muhammad Aslam, petitioner was not connected with the 

motive part of prosecution story; that the alleged rifle was not recovered from the possession 

of the petitioner during investigation; that petitioner was arrested on 19-9-2010 and he is 

behind the bars since his arrest without lawful justification; that Muhammad Jamil from the 

accused party was also murdered during this occurrence at the hands of complainant party, 

so, it was a case of two versions; that complainant of this case filed a private complaint 

regarding this occurrence; whereby number of accused persons in F.I.R. which was fifteen 

was increased upto twenty four by him, changing the version given in F.I.R., so he has 

prayed that petition of Muhammad Aslam, petitioner be accepted and he be allowed post-

arrest bail. Reliance has been placed on Mumtaz v. State 2002 YLR 3045, Mumtaz Hussain 

and 5 others v. The State (1996 SCMR 1125) and Walayat and another v. The State 1984 

SCMR 530. 
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5. Learned D.P.-G. and learned counsel for the complainant have contended that both 

petitioners were specifically nominated in the F.I.R.; that although there was no allegation 

against Muhammad Asif, petitioner that he caused any injury on the person of the deceased, 

yet he came armed with pistol at the place of occurrence, so he was also vicariously liable 

for the murder of Dur Muhammad and others; that the opinion of police regarding the 

innocence of Muhammad Asif is not binding on the Court; that at the time of post mortem 

examination, Doctor observed three fire arm injuries on the right and left leg of Dur 

Muhammad, deceased, so, it cannot be stated at this stage that injury attributed to 

Muhammad Aslam, petitioner was in conflict with medical evidence; that petitioners have 

committed heinous offence which falls within the purview of prohibitory clause of section 

497 of Cr.P.C., so they were not entitled to the grant of bail. 

  

6. I have heard the arguments advanced by the learned counsel for the parties and perused 

the record. 

  

7. Allegation against Muhammad Asif, petitioner in the F.I.R. was that he was armed with 

pistol and inflicted BUTT blow on the lip of Faiz Muhammad, injured P.W. Faiz 

Muhammad was medically examined by the doctor and injury attributed to Muhammad 

Asif, petitioner was declared Shajah Khafifa, which comes within the ambit of bailable 

offence. There is no allegation against Muhammad Asif, petitioner that he inflicted any 

injury on the person of any of the deceased despite the fact that he was allegedly armed with 

pistol. During investigation pistol was not recovered from the possession of Muhammad 

Asif, petitioner; and police also came to the conclusion that Muhammad Asif, petitioner did 

not take part in this occurrence and he was declared innocent by the police. 

  

8. So far as Muhammad Aslam, petitioner is concerned, allegation against him that he fired 

with his rifle which landed on the calf of right leg of Dur Muhammad, deceased from its 

front side was falsified by the postmortem examination of Dur Muhammad, deceased as 

doctor did not observe such injury on his right leg. Perusal of postmortem examination 

report of Dur Muhammad, deceased reveals that injury No.1 was on the right knee joint and 

upper part of right leg. This injury was attributed to co-accused Muhammad Yousaf. Injury 

No.2 on the back of right leg just below the right knee was attributed to co-accused 

Muhammad Shafi and this injury was not caused by rifle as according to the doctor pallets 

punctured badly skin deep tartia muscles vessels and upper part of tibia found badly 

fractured and found huge haematoma, whereas injury No.3 was on left knee of the deceased 

Dur Muhammad. During investigation rifle was not recovered from the possession of 

Muhammad Aslam, petitioner. Muhammad Jamil from the accused side also lost his life 

during the occurrence. The complainant has also filed private complaint regarding this 

occurrence increasing the number of accused persons. 

  

9. For what has been discussed above, both petitions (Criminal Miscellaneous 5002-B of 

2010 and Criminal Miscellaneous No.596-B of 2011) are accepted and petitioners are 

admitted to bail subject to their furnishing bail bonds in the sum of Rs.2,00,000 each with 

one surety each in the like amount to the satisfaction of the learned trial Court. 

  

N.H.Q./M-849/L        Petitions accepted. 
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2012 YLR 670 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

Peer MUMTAZ SHAH KHAGGA---Petitioner 

Versus 

THE STATE and another---Respondents 
  

Criminal Miscellaneous No.1086-B of 2011, decided on 17th May, 2011. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S. 497(2)---Penal Code (XLV of 1860), Ss.302/324/34/109---Qatl-e-amd, attempt to 

commit qatl-e-amd---Bail, grant of---Further inquiry---Matter was reported to the Police 

with the delay of about four hours which delay had not been properly explained by the 

complainant---Firearm injury sustained by accused in the occurrence, had been suppressed 

by accused in F.I.R.---F.I.R. had revealed that there was a dispute of inheritance of property 

between accused and the complainant, who was brother of wife of accused---Case was of 

two versions, which version was correct; and who was aggressor, would be determined by 

the Trial Court after taking evidence of both parties---Such cases of counter versions about 

the same occurrence were covered for the grant of bail on the ground of further inquiry as 

contemplated under S.497(2), Cr.P.C.---Plea of self-defence was one of the factors that 

could be considered by the court at time of bail stage---Case of accused falling within the 

ambit of further inquiry, accused was admitted to bail, in circumstances. 

 

Farmanullah v. State and 3 others 2010 YLR 670 ref. 

Shoaib Mehmood Butt v. Iftikhar-ul-Haq and 3 others 1996 SCMR 1875; Ali Akbar Shah v. 

Banaras Shah 1990 SCMR 1097; Zafar Iqbal v. The State 1999 PCr.LJ 1840 and Nadra v. 

Hamiat Khan PLD 1968 SC 310 rel. 

 

Rai Bashir Ahmad for Petitioner. 

Ch. Pervez Aftab for the Complainant. 

Hassan Mahmood Khan Tareen, D.P.-G. Ghulam Rasool, Sub-Inspector with record for the 

State. 

  

ORDER 
SARDAR MUHAMMAD SHAMIM KHAN, J.---Peer Mumtaz Shah Khagga, petitioner 

seeks post arrest bail in case F.I.R. No.454 of 2010 dated 22-9-2010 for the offence under 

sections 302, 324, 109 and 34 P.P.C. registered at Police Station Noor Shah, District 

Sahiwal. 

  

2. Precise allegations as narrated in the F.I.R. are that on 21-9-2010 at about 7-00 p.m. 

complainant along with Mst. Rani Bibi, Aftab, Zilla and Malik Ali was present at his Dera. 

In the meanwhile Peer Mumtaz Shah Khagga, petitioner, Riaz, Bashir Ahmad and Ramzan 

armed with fire arms reached there. Peer Mumtaz Shah Khagga, petitioner allegedly fired at 

the complainant but it hit Mst. Rani Bibi on her forehead, who was sitting besides him. 
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Second fire of Peer Mumtaz Shah Khagga, petitioner hit on the right hand of Ajam Shah, 

complainant. Allegation against Bashir Ahmad was that he fired at the complainant which 

hit on his left shoulder and back of chest, whereas fire of Ramzan, co-accused hit Zillah on 

his right thigh. Mst. Rani Bibi succumbed to injuries after registration of F.I.R., so, offence 

under section 302, P.P.C. was added. 

  

3. Learned counsel for the petitioner submits that there was delay of four hours in lodging 

F.I.R.; that although motive of the occurrence is attributed to the petitioner, yet petitioner 

has been falsely involved in this case on account of motive mentioned in the F.I.R. as motive 

is double edged weapon; that in fact Ajjam Shah, complainant of this case fired at the 

petitioner which hit him on the back of right lumber just above the illiac crest and the 

petitioner in exercise of right of his self-defense fired which hit the complainant on his left 

shoulder; that in order to save his own skin and in order to involve the petitioner in a false 

case, Ajjam Shah, complainant himself fired at Mst. Rani Bibi, deceased and caused her 

death; that this fact finds corroboration from the stance taken by Mst. Saban Bibi, mother of 

Mst. Rani Bibi, deceased, who filed a private complaint wherein she contended that that 

after the exchange of fires between the petitioner and the complainant, Ajjam Shah, 

complainant fired with rifle which hit Mst. Rani Bibi, her daughter, in her presence in order 

to falsely implicate his enemies; that Mst. Saban Bibi got her statement recorded before 

learned Addl. Sessions Judge, Sahiwal on 2-2-2011 but ultimately this complaint was 

withdrawn by Mst. Saban Bibi due to the pressure of Ajjam Shah, complainant, who is a 

history sheeter; that during this occurrence Peer Mumtaz Shah Khagga, petitioner also 

sustained fire-arm injury which was suppressed by, the complainant in the F.I.R.; that Peer 

Mumtaz Shah Khagga, petitioner filed a private complaint under sections 302 and 34, P.P.C. 

against Ajjam Shah (complainant of this case), Muhammad Asif alias Toka, Malik Ali alias 

Malki and Shaukat Hussain, wherein Ajjam Shah is alleged to have fired at Mst. Rani Bibi, 

deceased; that after recording cursory evidence of the petitioner, learned Addl. Sessions 

Judge, Sahiwal summoned Ajjam Shah and others to face the trial in the complaint case 

regarding the instant occurrence vide his order dated 8-2-2011, so, it was a case of two 

versions and version of Peer Mumtaz Shah Khagga, petitioner in the complaint case is in 

line with the version Mst. Saban Bibi, mother of Mst. Rani Bibi, deceased; that learned trial 

Court after recording the evidence would determine that which party was aggressor and who 

committed murder of Mst. Rani Bibi; that police secured two empties of .16 bore from the 

place of occurrence and police also recovered gun .16 bore from the possession of Peer 

Mumtaz Shah Khagga, petitioner but bullet was recovered from the body of Mst. Rani Bibi, 

deceased during post mortem examination which falsifies the prosecution story, that, 

according to the story of Mst. Saban Bibi and version of the petitioner narrated in his 

complaint case, Ajjam Shah fired at Mst. Rani Bibi with rifle-222; that keeping in view the 

facts and circumstances of the case, case of petitioner comes within the purview of further 

inquiry, so it is prayed that petitioner is entitled to be released on bail. 

  

4. Learned D.P.-G. and learned counsel for the complainant contended that petitioner is 

specifically nominated in the promptly lodged F.I.R.; that occurrence took place at the Dera 

of Ajjam Shah, complainant where petitioner came armed and opened aggression by firing 

at the complainant which hit on the forehead of Mst. Rani Bibi, who succumbed to the 

injuries at the spot; that petitioner made second fire which hit the complainant on his right 
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hand; that motive of the prosecution story is also attributed to the petitioner; that in a 

complaint filed by the petitioner he himself admitted that in exercise of his right of self-

defence, he fired at the complainant which hit Ajjam Shah on his left shoulder but the right 

of self-defence cannot be considered at bail stage; that Mst. Saban Bibi mother of Mst. Rani 

Bibi, deceased filed a private complaint against Ajjam Shah, complainant of this case, but 

the same was withdrawn by her and as the same is not in field; so, it would be of no avail to 

the petitioner; that cross-version of the petitioner was found false during investigation; that 

although the complainant and others have been summoned in a private complaint filed by 

the petitioner yet every cross case cannot entitle an accused for the grant of bail. Reliance 

has been placed on case reported as "Farmanullah v. State and 3 others" 2010 YLR 670. It 

has lastly been contended that learned trial Court has framed charge in this case on 11-4-

2011 therefore, petitioner is not entitled to the grant of bail. 

  

5. I have heard the arguments advanced by learned counsel for parties and perused the 

record with their able assistance. 

  

6. This occurrence took place on 21-9-2010 at about 7-00 p.m. whereas matter was reported 

to the police at 11-15 p.m. with the delay of about four hours which has not been properly 

explained by the complainant. It has been noticed that police station is situated at a distance 

of 1/2 Kilometer from the place of occurrence. Peer Mumtaz Shah Khagga, petitioner 

sustained fire arm injury in this occurrence on the back of right lumber just above the illiac 

crest, which has been suppressed by the prosecution in the F.I.R. Perusal of F.I.R. reveals 

that there was dispute of inheritance of property between the petitioner and the complainant, 

who is brother of wife of the petitioner Mst. Saban Bibi, mother of Mst. Rani Bibi, deceased 

filed a private complaint against Ajjam Shah, complainant and both injured eye-witnesses of 

this case regarding the instant occurrence. The stance of Mst. Saban Bibi in her complaint 

was that she and her daughter Mst. Rani Bibi were maid of Ajjam Shah, complainant of this 

case and on the fateful day and time they were present in the house of Ajjam Shah, 

complainant. Suddenly, on hearing the reports of firing from the Dera of Ajjam Shah, they 

came outside the house in order to inquire about the matter and they came to know that 

Ajjam Shah, complainant fired at Peer Mumtaz Shah Khagga, petitioner, who had been 

taken to the hospital. In the meanwhile, Muhammad Asif alias Toka and Malik Ali alias 

Malki on the asking of Ajjam Shah, complainant caught hold of her daughter Mst. Rani 

Bibi, whereas Ajjam Shah fired with rifle at her daughter Mst. Rani Bibi in order to involve 

his enemies in this false case. Statement of Mst. Saban Bibi was recorded by learned Addl. 

Sessions Judge, Sahiwal on 2-2-2010 but Mst. Saban Bibi ultimately withdrew this 

complaint. Possibility cannot be ruled out that Ajjam Shah, complainant of this case forced 

Mst. Saban Bibi to withdraw the same in order to save his skin as she was a poor lady and 

was serving in his house. 

  

7. Police secured two empties of gun .16-bore from the place of occurrence and Peer 

Mumtaz Shah Khagga, petitioner allegedly got recovered gun .16-bore during investigation. 

Empties secured from the place of occurrence and gun recovered at the instance of the 

petitioner were sent to Forensic Science Laboratory, Lahore and according to the report of 

said office, the crime empties of .16-bore had been fired from the gun .16-bore recovered 

from the possession of the petitioner. During post mortem examination of Mst. Rani Bibi, 
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bullet was recovered from the body of the deceased. According to the version of Mst. Saban 

Bibi in her complaint Ajjam Shah fired with rifle-222 at Mst. Rani Bibi, deceased in her 

presence. Although complaint filed by Mst. Saban Bibi was withdrawn by her and now it is 

not in field but her version cannot be thrown into wind altogether. Petitioner was arrested in 

this case and police recorded his first version on 28-9-2010. In his said statement petitioner 

took the stance that on the day of occurrence initially Ajjam Shah fired at him and he in self-

defence made one fire shot which landed on the shoulder of Ajjam Shah and that Ajjam 

Shah himself committed the murder of Mst.Rani Bibi. Regarding the same occurrence Peer 

Mumtaz Shah Khagga, petitioner has also filed a private complaint against Ajjam Shah and 

others, wherein Ajjam Shah, complainant of this case is alleged to have fired at Mst. Rani 

Bibi, deceased; that after recording cursory evidence of the petitioner, learned Addl. 

Sessions Judge, Sahiwal summoned Ajjam Shah and others to face the trial in the complaint 

case regarding the instant occurrence vide his order dated 8-2-2011. 

  

8. This is a case of two versions, which version was correct and, who was aggressor would 

be determined by the learned trial Court after taking evidence of both parties. Such cases of 

counter version about the same occurrence were covered for the grant of bail on the ground 

of further inquiry as contemplated under section 497(2) of Cr.P.C. In my view I am 

fortified by the judgment of august Supreme Court of Pakistan reported as "Shoaib 

Mehmood Butt v. Iftikhar-ul-Haq and 3 others" (1996 SCMR 1875) and "Ali Akbar Shah v. 

Banaras Shah" (1990 SCMR 1097) and judgment of this Court reported as "Zafar Iqbal v. 

The State" (1999 PCr.LJ 1840). 

  

9. It may also be mentioned that as observed by August Supreme Court of Pakistan in a case 

reported as "NADRA v. Hamiat Khan" (PLD 1968 SC 310), plea of self-defense is one of 

the factor that can be considered by the Court at the time of bail stage. 

  

10. For what has been discussed above, case of the petitioner comes within the ambit of 

further inquiry, therefore, petition in hand is accepted and petitioner is admitted to bail 

subject to his furnishing bail bonds in the sum of Rs.2,00,000 with two sureties each in the 

like amount to the satisfaction of learned trial Court. 

  

H.B.T./M-249/L         Bail granted. 
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2012 YLR 969 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

KHADIM HUSSAIN---Petitioner 

Versus 

THE STATE and another---Respondents 
  

Criminal Miscellaneous Nos.430-B and 127-B of 2011, decided on 15th June, 2011. 

  

(a) Criminal Procedure Code (V of 1898)--- 
  

----S. 497---Penal Code (XLV of 1860), Ss.302/ 109/ 148/ 149---Qatl-e-amd, abetment 

rioting, armed with a deadly weapon, common object---Bail, refusal of--Matter had been 

reported to police with reasonable promptitude---Accused had been nominated in the F.I.R. 

with a specific allegation of having caused the death of the deceased by strangulation after 

tying cloth around his neck---Occurrence having taken place at day time, complainant being 

father of the deceased could not be expected to falsely involve the accused instead of real 

culprits---Post mortem report of deceased had corroborated the ocular evidence---Prima 

facie, police had created a second version in order to favour the accused---Opinion of police 

regarding innocence of accused was immaterial---Bail was disallowed to accused, in 

circumstances. 

  

(b) Criminal Procedure Code (V of 1898)--- 
  

----S. 497---Penal Code (XLV of 1860), Ss.302/109/148/149--- Qatl-e-amd, abet-ment 

rioting, armed with a deadly weapon, common object---Bail, grant of---Accused though 

nominated in F.I.R. was not alleged to have caused death of the deceased---Allegation 

against accused was that he along with co-accused had caught hold the deceased from his 

arms and legs, without specifying as to how accused had held the deceased---Deceased 

being a boy of 12/13 years it would be adjudged at the trial if it was necessary to catch hold 

of the deceased by his legs and arms for strangulation or not---Accused during police 

investigation was found only to have abetted his co-accused for the murder of the deceased--

-Co-accused who had allegedly caught hold the deceased from his arms and legs along with 

the accused at the time of occurrence, had been declared innocent in police investigation---

Accused was behind the bars for eleven months without trial---Case of accused required 

further inquiry---Accused was admitted to bail in circumstances. 

  

Allah Bakhsh Khan Kolachi for Petitioner (in Criminal Miscellaneous No.430-B of 2011). 

Sardar Abid Khan Jatoi for Petitioner (in Criminal Miscellaneous No.127-B of 2011). 

James Joseph for the Complainant. 

Hassan Mehmood Khan Tareen, D.P.G. for the State. 

Haq Nawaz, Sub-Inspector with record. 

  

ORDER 
SARDAR MUHAMMAD SHAMIM KHAN, J.---Khadim Hussain and Allah Dad, 

petitioners seek post arrest bail in case F.I.R. No. 316 of 2010 dated 14-6-2010 for the 
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offences under sections 302, 109, 148 and 149, P.P.C. registered at Police Station Qureshi, 

Tehsil and District Muzaffargarh, through two separate bail petitions i.e. Criminal 

Miscellaneous No.430-B of 2011 and Criminal Miscellaneous No.127-B of 2011, 

respectively. 

  

2. As both aforementioned bail petitions pertain to the one and the same F.I.R., hence, are 

being decided together through this single order. 

  

3. Briefly stated the allegations against the petitioners, according to the prosecution version 

as narrated in the F.I.R. are that Allah Dad, petitioner along with Asghar, co-accused caught 

hold of Muhammad Nadeem, deceased from his arms and legs whereas Khadim Hussain, 

petitioner by tying cloth around neck of Muhammad Nadeem, deceased committed his 

murder through strangulation. 

  

4. Learned counsel for Khadim Hussain, petitioner submits that allegation against the 

petitioner as narrated in the F.I.R. was found false during investigation as on 2-8-2010 

police recorded the statements of Ghulam Rasool and Bilal Hussain, P.Ws. and according to 

their statements co-accused Allah Dad instigated Muhammad Ali and Sher Ali to commit 

murder of Muhammad Nadeem, deceased; that on 11-9-2010 police recorded the statement 

of Sabir Hussain, P.W. and according to his statement two days back, Muhammad Ali, 

accused confessed before him that he along with Sher Ali, co-accused committed the murder 

of Muhammad Nadeem, deceased by strangulation; that on the same day i.e. 11-9-2010 

police also recorded the statement of Falak Sher, P.W. and according to his statement, Sher 

Ali, co-accused confessed before him that Muhammad Ali, co-accused committed the 

murder of Muhammad Nadeem, deceased by strangulation; that after thorough investigation 

police came to the conclusion that in fact murder of Muhammad Nadeem, deceased was 

committed by Muhammad Ali and Sher Ali, co-accused persons, therefore, police declared 

Khadim Hussain, petitioner as innocent and prepared discharge report for the discharge of 

Khadim Hussain, petitioner from this case but the same was disagreed by the learned 

Magistrate and thereafter police placed the name of Khadim Hussain, petitioner in Column 

No.2 of the report under section 173 of Cr.P.C.; that keeping in view the facts and 

circumstances of the case, this is a case of two versions, one version was given by the 

complainant in the F.I.R. whereas second version has been introduced by the police and 

which version was correct, would be decided after the trial; that during investigation, police 

also came to the conclusion that sodomy was committed with Muhammad Nadeem, 

deceased, prior to his murder but prosecution version is silent in this regard. It has lastly 

been contended that case of Khadim Hussain, petitioner comes within the purview of further 

inquiry, therefore, he is entitled to the grant of bail. 

  

5. Learned counsel appearing on behalf of Allah Dad, petitioner submits that there is no 

allegation against Allah Dad, petitioner that he caused the death of Muhammad Nadeem, 

deceased by strangulation rather this allegation is against Khadim Hussain, co-accused; that 

only allegation against Allah Dad, petitioner is that he along with Asghar, co-accused caught 

hold of Muhammad Nadeem, deceased from his legs and arms; that Muhammad Nadeem, 

deceased was hardly a boy of 12/13 years and it would be seen at the time of trial that 

whether it was necessary to catch hold of Muhammad Nadeem, deceased for strangulation 
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or not; that petitioner has been falsely involved in this case simply to widen the net; that 

during investigation police came to the conclusion that petitioner simply abetted his co-

accused Muhammad Ali and Sher Ali for the commission of offence; that allegation against 

petitioner of catching hold the deceased was found 'false during investigation conducted by 

the police; that Allah Dad, petitioner was arrested on 4-8-2010 and he is behind the bars for 

about last about 11 months, therefore, it is submitted that he is entitled to the grant of bail. 

  

6. Learned D.P.-G. assisted by learned counsel for the complainant have contended that 

Khadim Hussain and Allah Dad, petitioners were specifically nominated in the promptly 

lodged F.I.R.; that there was specific allegation against Khadim Hussain, petitioner that he 

caused the death of Muhammad Nadeem, deceased by strangulation; that occular account of 

the prosecution finds corroboration from the post-mortem examination report as according 

to the opinion of the Doctor death of Muhammad Nadeem, deceased was occurred due to 

asphyxia caused by strangulation; that Khadim Hussain, petitioner is the single accused, 

who caused the death of Muhammad Nadeem, deceased; that there is specific allegation 

against Allah Dad, petitioner that he along with co-accused Asghar caught hold of deceased 

from his legs and arms and facilitated his co-accused for the commission of offence; that the 

opinion of police is not binding on the Court; that it was not a case of two versions rather 

police simply in order to favour the petitioners has created a false story that Muhammad Ali 

and Sher Ali, committed the murder of Muhammad Nadeem, deceased; that evidence of 

extra-judicial confession of Muhammad Ali and Sher Ali was recorded after three months of 

the occurrence, which is a weak type of evidence; that Muhammad Ali and Sher Ali were 

produced before learned Magistrate for getting their statements recorded under section 164 

of Cr.P.C., that Sher Ali and Muhammad Ali, both stated before learned Magistrate that they 

do not want to make any statement and that they did not commit the murder of Muhammad 

Nadeem, deceased and that police has asked them to make such statements before learned 

Magistrate and that they were innocent; that keeping in view the statement of Sher Ali and 

Muhammad Ali before learned Magistrate, mala fide of police is evident, therefore, 

innocence of the petitioners in these circumstances, become immaterial. Lastly, it is 

submitted that both petitions are liable to be dismissed. 

  

7. I have heard the arguments advanced by learned counsel for parties and perused the 

record with their able assistance. 

  

8. This occurrence took place on 14-6-2010 at about 1-30 p.m. whereas matter was reported 

to the police at 2-50 p.m. with reasonable promptitude. Khadim Hussain, petitioner is 

specifically nominated in the F.I.R. and there is specific allegation against him that he 

caused the death of Muhammad Nadeem, deceased, who was a boy of 12/13 years, by 

strangulation, after tying cloth around his neck. It was a day light occurrence, therefore, it 

cannot be expected that Ghulam Yasin, complainant, who is real father of Muhammad 

Nadeem, deceased would falsely involve Khadim Hussain, petitioner instead of real culprit. 

Occular account furnished by the prosecution finds corroboration from post mortem 

examination report of Muhammad Nadeem, deceased as according to the report of Doctor 

death of Muhammad Nadeem, deceased occurred due to asphyxia caused by strangulation. 

Learned counsel for Khadim Hussain, petitioner submits that it was a case of two versions, 

one put forth by the complainant and second was introduced by the police, during 
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investigation. Perusal of record reveals that police recorded the statements of Sabir Hussain 

and Falak Sher, P.Ws. on 11-9-2010, after about three months of the occurrence and both 

aforementioned witnesses allegedly stated that Muhammad Ali and Sher Ali, confessed 

before them that Muhammad Ali committed the murder of Muhammad Nadeem, deceased 

by strangulation. Muhammad Ali and Sher Ali were produced before learned Magistrate, 

Muzaffargarh for getting their statements recorded under section 164 of Cr.P.C. wherein 

they categorically stated that they did not commit the murder of Muhammad Nadeem, 

deceased and they did not want to make any such statement as they were innocent and that 

police had asked them to make such statement before the Magistrate. Keeping in view the 

statements of Sher Ali and Muhammad Ali, before learned Magistrate, prima facie, it seems 

that in order to favour Khadim Hussain, petitioner/ accused, police has introduced second 

version. The perusal of record reveals that Khadim Hussain, petitioner was declared 

innocent by the police without any cogent material, therefore, opinion of the police 

regarding the innocence of Khadim Hussain, petitioner is immaterial. 

  

9. For what has been discussed above, there is no force in Criminal Miscellaneous No.430-B 

of 2011, therefore, petition for post-arrest bail filed on behalf of Khadim Hussain, petitioner 

stands dismissed. 

  

10. So far as Allah Dad, petitioner is concerned, although he is nominated in the F.I.R. but 

there is no allegation against him that he caused the death of Muhammad Nadeem, deceased. 

Allegation against Allah Dad, petitioner in the F.I.R. was that he along with Asghar caught 

hold of Muhammad Nadeem, deceased from his arms and legs. The prosecution did not 

specify in the F.I.R. that if Allah Dad caught hold of the deceased from his legs or arms. 

Keeping in view the age of Muhammad Nadeem, deceased, who was hardly a boy of 12/13 

years, it would be adjudged at the time of trial that if it was necessary to catch hold of 

deceased for strangulation or not. During investigation police came to the conclusion that 

Allah Dad, petitioner abetted his co-accused for the commission of murder of Muhammad 

Nadeem, deceased and that he did not catch hold of the deceased at the time of occurrence. 

Allah Dad, petitioner was arrested on 4-8-2010 and he is behind the bars for about 11 

months, without trial. Perusal of record further reveals that Ghulam Asghar son of Ghulam 

Hussain, co-accused, who allegedly caught hold the deceased from the arms and legs along 

with the petitioner at the time of occurrence, was declared innocent by the police during 

investigation vide Zimni No.25 dated 13-9-2010. 

  

11. In these circumstances, case of Allah Dad, petitioner comes within the purview of 

further inquiry, therefore Criminal Miscellaneous No.127-B of 2011 is accepted and Allah 

Dad, petitioner is admitted to bail subject to his furnishing bail bonds in the sum of 

Rs.2,00,000 with one surety in the like amount to the satisfaction of learned trial Court. 

  

N.H.Q./K-46/L        Order accordingly. 
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2012 YLR 1309 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

MUHAMMAD MURRAD---Petitioner 

Versus 

THE STATE and another---Respondents 
 

Criminal Miscellaneous No.623-B of 2011, decided on 13th July, 2011. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S.497(2)---Penal Code (XLV of 1860), Ss.302/337-F(i)/337-A(i)/34---Qatl-e-amd--Bail, 

grant of---Further inquiry---Accused was not connected with the motive part of the 

prosecution story, rather motive was attributed to co-accused---Accused was not stated to 

have caused any injury to the deceased---According to F.I.R. accused had caused hatchet 

blows to a prosecution witness, which were found simple in nature by the Doctor---

Vicarious liability of accused with his co-accused could not be looked into at bail stage---

Accused was behind the bars for the last nine months---Abscondence of accused for more 

than three years was not a valid ground for refusing bail, as case of accused had come within 

the purview of further inquiry---Accused was admitted to bail in circumstances. 

 

Mumtaz Ali v. The State PLD 2007 Kar. 127 and Muhammad Mansha v. The State 2006 

PCr.LJ 47 ref. 

Muhammad Nadeem Kanjoo for Petitioner.  

Hassan Mahmood Khan Tareen, D.P.-G. for the State with Ishaq, S.I. with record.  

Muddasar Altaf Qureshi, for the Complainant. 

  

ORDER 

SARDAR MUHAMMAD SHAMIM KHAN, J.---Muhammad Murrad, petitioner seeks 

post-arrest bail in a case registered against him vide F.I.R. No. 63 of 2007 dated 11-2-2007 

offences under sections 302, 337-F(i), A(i), and 34, P.P.C. at Police Station Daira Rahim, 

District Sahiwal. 

  

2. According to F.I.R. on 11-2-2007 at about 8-00 a.m. co-accused of the petitioner 

Muhammad Sarwar and Muhammad Tariq inflicted injuries with their respective hatchets on 

the person of Muhammad Aslam Khan who succumbed to injuries at the spot. Allegation 

against the petitioner in the F.I.R. was that he inflicted injuries with hatchet on the person of 

Zahoor Ahmad, P.W. 

  

3. Learned counsel for the petitioner submits that motive of prosecution story was not 

attributed to the petitioner; that there was no allegation against the petitioner that he caused 

any injury on the person of Muhammad Aslam Khan deceased; that allegation against the 

petitioner in the F.I.R. was that he inflicted injuries with hatchet on the person of Zahoor 

Ahmad, P.W; that Zahoor Ahmad, injured P.W was medically examined by the doctor on 

11-2-2007 who observed two injuries on the person of Zahoor Ahmad, injured P.W with 

hatchet which were declared simple in nature, whereas remaining four injuries were abrasion 
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and swelling; that vicarious liability cannot be looked into at bail stage; that petitioner was 

arrested on 29-9-2010 and he is behind the bars for about last nine months; that although 

petitioner remained absconder yet mere abscondence is not a valid ground for refusal of bail 

to petitioner, if otherwise petitioner was entitled to the grant of bail. Reliance has been 

placed on the case of Mumtaz Ali v. The State PLD 2007 Kar. 127 and Muhammad Mansha 

v. The State (2006 PCr.LJ 47) (Lahore). 

  

Therefore, it is prayed that by accepting this petition, petitioner is liable to be released on bail. 

  

4. Learned counsel for the complainant and learned D.P.-G. have opposed this petition on 

the grounds that petitioner is specifically nominated in the promptly lodged F.I.R.; that that 

there is allegation against the petitioner that he inflicted six injuries with hatchet on the 

person of Zahoor Ahmad, injured P.W; that this occurrence took place at day time, 

therefore, there is no chance of mis-identification; that petitioner remained absconded for a 

period of more than three years which disentitles him for the grant of bail; that common 

intention of the petitioner with his co-accused is also established from the record; that trial 

of the case has been started. Therefore, it is prayed that this petition is liable to be rejected. 

  

5. I have heard the learned counsel for the parties and gone through the record. 

  

6. Petitioner is not connected with the motive part of the prosecution story rather motive is 

attributed to Bashir Ahmad Machi. There is no allegation against the petitioner that he 

caused any injury on the person of Muhammad Aslam Khan, deceased and there was 

allegation against Muhammad Sarwar and Muhammad Tariq, co-accused of the petitioner 

that they caused death of deceased Muhammad Aslam Khan. The allegation against the 

petitioner in the F.I.R. was that he inflicted hatchet blows on the person of Zahoor Ahmad, 

injured P.W. Perusal of medical examination of Zahoor Ahmad, injured P.W reveals that 

doctor observed six injuries on his person. Injuries Nos.1 and 2 on the person of Zahoor 

Ahmad, injured P.W were caused with sharp-edge weapon which were declared Shajja 

Khafifah. Remaining four injuries were swelling and abrasions which were also simple in 

nature. Vicarious liability of the petitioner with his co-accused cannot be looked into at bail 

stage. Petitioner is behind the bars for the last about nine months. Although the petitioner 

remained absconder for a period of more than three years yet as the case of the petitioner 

comes within the purview of further inquiry, therefore, mere abscondence is not a valid 

ground for refusal of bail to petitioner. 

  

7. For what has been discussed above, this petition is accepted and petitioner is admitted to 

post-arrest bail subject to his furnishing bails bonds in the sum of Rs.2,00,000 (Rupees two 

lacs only) with one surety in the like amount to the satisfaction of the learned Trial Court. 

  

8. It has been noticed that charge in this case was framed on 7-12-2010 but learned trial 

court has recorded only one P.W., therefore, learned trial Court is directed to conclude the 

trial of this case within four months positively on the receipt of this order. 

  

N.H.Q./M-290/L         Bail allowed. 
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2012 YLR 1927 

[Lahore] 

Before Ijaz Ahmad Chaudhry and Sardar Muhammad Shamim Khan, JJ 

NOOR MUHAMMAD---Appellant 

Versus 

THE STATE---Respondent 
  

Criminal Appeals Nos.3, 114, 40, 47 and 48 and Murder Reference No.275 of 2007, heard 

on 5th May, 2011. 

  

Penal Code (XLV of 1860)--- 
  

----Ss. 302(b), 397/392 & 411---Qatl-e-amd, robbery with attempt to cause death or grievous 

hurt, dishonestly receiving stolen property--Appreciation of evidence--F.I.R. was not lodged 

at the time and place as asserted by the complainant, rather it was lodged after building up a 

case by consultations and deliberations and post mortem examination of the deceased had 

been conducted after such extraordinary delay---Prosecution was not definite about the time 

of occurrence---Complainant and other eye-witnesses were closely related to the deceased 

and have no enmity with the accused, but they had failed to establish their presence at the 

scene of occurrence---Reason advanced by eye-witnesses for accompanying the deceased at 

the time of incident was falsified by the evidence on record---Prosecution witnesses were 

not present at the spot and occurrence had not been committed in the manner as alleged by 

the prosecution---Occurrence admittedly had taken place at night time and in the given 

situation accused could not be identified by the prosecution witnesses---Ocular evidence was 

not in line with medical evidence---No crime empty having been secured by police from the 

spot, recovery of Carbine from one accused was of no use for prosecution---Recovery of 

pistols from other accused was of no consequence, as the same were not used by them 

during the occurrence---Amounts recovered from accused were not established during 

investigation to be the same as robbed by them during the incident---Accused were acquitted 

in circumstances. 

  

Mehmood Khan Ghori for Appellants (in Criminal Appeal No.114 of 2007). 

Syed Badar Raza Gilani (in Criminal Appeal No.3 of 2007). 

Munir Ahmad Khan Sial, D.P.-G. and Muhammad Khalid Sub-Inspector for the State.  

Nemo for the Complainant.  

Date of hearing: 5th May, 2011. 

  

JUDGMENT 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---This judgment will dispose of Criminal 

Appeal No.3 of 2007 filed by Noor Muhammad convict, Criminal Appeal No.114 of 2007 

filed by Rab Nawaz, convict Criminal Appeal No.40 of 2007 filed by Muhammad Rafique, 

convict against the judgments dated 21-12-2006 passed in case F.I.R., No.443 of 2004 dated 

27-11-2004, under sections 302, 397, 411 and 34 of PPC, Police Station City, Shujabad, 

District Multan, whereby the appellants were convicted by learned Addl. Sessions Judge, 

Multan as under:-- 



 

(150) 

 

  

Noor Muhammad, appellant was convicted under 302(b), P.P.C. and sentenced to Death and 

also a fine of Rs.50,000 as compensation to the legal heirs of the deceased under section 

544-A of Cr.P.C. and in default thereof he was to undergo for three months' S.I. Sentence of 

death was subject to its confirmation by the High Court. He was also convicted under 

section 97, P.P.C. read with section 392, P.P.C. and sentenced to Ten Years' R.I. and a fine 

of Rs.25,000 and in default thereof he was to further undergo for Six Months' S.I. He was 

further convicted under section 411 of P.P.C. and sentenced to R.I. for three years. He was 

extended benefit of section 382-B of Cr.P.C. All the sentences awarded to the appellant were 

ordered to run concurrently. 

  

Rab Nawaz, appellant was convicted under section 397, P.P.C. read with sections 392, 

P.P.C. and sentenced to Ten Years' R.I. and a fine of Rs.25,000. In default thereof, he was to 

further undergo R.I. for six months. He was also convicted under section 411, P.P.C. and 

sentenced to R.I. for three years. He was extended benefit of section 382-B of Cr.P.C. All 

the sentences awarded to the appellant were ordered to run concurrently. 

  

Muhammad Rafique, appellant was convicted under section 397, P.P.C. read with section 

392, P.P.C. and sentenced to ten years' R.I. and a fine of Rs.25,000. In default thereof to 

further undergo six months', S.I. He was also convicted under section 411, P.P.C. and 

sentenced to Three Years' S.I. He was extended benefit of section 382-B, of Cr.P.C. All the 

sentences were ordered to run concurrently. 

  

This judgment shall also dispose of Criminal Appeal No.47 of 2007 and Criminal Appeal 

No.48 of 2007, filed by Fida Hussain, complainant against the acquittal of Rab Nawaz and 

Muhammad Rafique to the extent of sections 302 and 34, P.P.C., respectively. 

  

2. Murder Reference No.275 of 2007 for confirmation or otherwise of death sentence of 

Noor Muhammad, appellant shall also be disposed of through this single judgment. 

  

3. Brief facts of the prosecution case as narrated in the F.I.R., Exh.PE by Fida Hussain, 

complainant/P.W.7 are that Maqbool Hussain, his brother, Muhammad Azam and Ghulam 

Akbar were dealing in Cotton business. On 27-11-2004 after ASAR prayer, he along with 

his aforementioned brother and P.Ws. Muhammad Azem and Ghulam Akbar were returning 

to their homes on bicycles after receiving Rs.1,30,000, the price of cotton from Lodhi 

Cotton Factory, Shujabad. At about 7-00 p.m. when they reached at Kacha path in front of 

the land owned by one Master Ahmad Khan, suddenly four persons, who had muffled their 

faces with CHADDERS, out of them, two were armed with pistols, one armed with carbine 

and one armed with hatchet, emerged there and over-powered them and took them inside the 

mango garden owned by said Ahmad Khan. The above said amount was with Maqbool 

Hussain. The accused persons asked them to raise their hands on gun point and started 

searching them. During scuffle they snatched the above said amount from Maqbool Hussain 

but in the meanwhile the CHADDARS from their faces fell clown and the said accused 

persons were identified by them as Rab Nawaz, Noor Muhammad, Muhammad Rafique and 

Sajjad Ahmad (since P.O.) They tried to apprehend the said accused persons, whereupon the 

accused Noor Muhammad made straight fire with .12-bore pistol which hit on his right thigh 
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and he became seriously injured and fell down. They raised hue and cry whereupon all the 

accused persons made good their escape from the spot. They took Maqbool Hussain and left 

for Civil Hospital, Shujabad but he succumbed to the injury on the way to the hospital. 

According to the complainant, accused Rab Nawaz had the knowledge about their business 

and the fact that complainant and others had proceeded for taking the money and thus he 

along with his other co-accused committed the offence. 

  

4. After completion of investigation, challan was prepared and submitted before the learned 

trial court for trial. Ghulam Abbas alias Sajjad Ahmad, accused was declared proclaimed 

offender. Charge against the accused persons Noor Muhammad and Rab Nawaz was framed 

to which, they pleaded not guilty and claimed to be tried, whereas on an application under 

section 7 of Juvenile Justice System Ordinance, 2000, Muhammad Rafique, accused was 

declared juvenile and tried separately under Juvenile Justice System Ordinance, 2000. 

  

5. In order to prove its case against Noor Muhammad and Rab Nawaz, the prosecution has 

examined as many as Eleven (11) witnesses. 

  

P.W.1 Muhammad Iqbal C/2418 executed non bailable warrants of arrest of Ghulam Abbas 

alias Sajjad Ahmad. 

  

P.W.2 Ghulam Nasir 860/C deposed that of 16-1-2005 he was given two Sealed parcels said 

to contain pistol .12-bore and empty of .12 bore for its delivery to the office of the Forensic 

Science Laboratory, Lahore on 17-1-2005, intact, which he did. 

  

P.W.3 Muhammad Yousaf 257/C deposed that on 16-1-2005 he was given a sealed parcel 

said to contain blood-stained earth for its delivery to the office of the Chemical Examiner, 

Lahore, Lahore on 17-1-2005, intact, which he did. 

  

P.W.4 Habib-ur-Rehman 2110/HC deposed that on 16-1-2005 he was given three sealed 

parcels said to contain blood-stained earth, second containing pistol .12-bore and third 

containing four empty cartridges. He handed over the sealed parcel said to contain blood-

stained earth to Muhammad Yousaf 257/C for onwards transmission to the office of 

Chemical Examiner, Lahore. And remaining two sealed parcels were ha handed over by him 

to Ghulam Nasir 860/C for onward transmission to the office of Forensic Science 

Laboratory, Lahore. 

  

P.W.5 Muhammad Nadeem 1589/C deposed that on 27/28-11-2004 he escorted the dead 

body of the deceased to the Mortuary for autopsy purposes. After conduction of autopsy, the 

doctor handed over to him last worn clothes of the deceased, which he handed over to then 

vide memo Exh.PC. 

  

P.W.6 Muhammad Haneef, Patwari deposed that on 27-12-2004, he on the direction of 

police and on the pointation of the witnesses, he prepared the site plan, Exh.PD, Exh.PD/1 

and Exh.PD/2. 
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P.W.7 Fida Hussain, who was complainant of this case, deposed in support of the 

prosecution version. 

  

P.W.8 Muhammad Azam was the witness of ocular account, who supported the prosecution 

version. 

  

P.W.9 Haji Abdul Sattar, identified the dead body of Maqbool Ahmad, deceased at the time 

of post mortem examination. 

  

P.W.10 Dr. Muhammad Arshad Ali, Medical Officer, THQ Hospital, Shujabad, District 

Multan conducted the post mortem examination of Maqbool Hussain, deceased and found 

the following injury on his person. 

  

15 cm x 15 cm vertically placed spindle hole with sharp cut everted margins acute angles, 

tissue was clean cut, was present on the postro-lateral aspect of right thigh, 7 cm above knee. 

In the centre of upper margins (anterior) a spindle shaped wound 3 cm linear shaped area 

with abrasion collar and irregular lacerated margins was present. In the centre of posterior 

margins of wound, also 3 cm linear shaped area with abrasion collar and irregular lacerated 

margins was present (Mirror image of death other). Central area of sharp-cut wound was 

lacerated (muscle crushed) and track was going inwards posterior to femur (intact). Fist can 

be placed posterior to femur in track (entry wound. 16 cm x 6 cm vertically placed spindle 

shaped sharp-cut wound with skin-tag at upper-end was present on medial side of right 

thigh. 4cm above knee in the region of adductor canal. Lower end of wound had acute angle 

and upper end was bifurcated due to skin-tag and both angles were rounded (as shown in 

diagram). Anterior margin of wound was clean-cut and everted. Posterior margin was also 

clean-cut having multiple skin-tag (signs of hesitation). Tissue and muscles were clean-cut 

at periphery and crushed in central area posterior of femur. Skin, soft tissues, muscle and 

neuron-vascular bundles were missing in wounds and their clean-cut ends (muscles and 

neuron-vascular bundles) were seen in wounds periphery (exit wound.) 

  

In the opinion of doctor cause of death was haemorrhagic shock caused by profuse bleeding 

from femoro-poplititeal vessels of right thigh due to fire arm injury. The probable time 

between injury and death was half to one hour and probable time between death and post 

modem examination was 12 to 24 hours. 

  

P.W.11 Sakhawat Ali, S.-I. conducted investigation of this case and deposed about the steps 

of investigation. 

  

6. The Deputy District Attorney gave up Ghulam Abbas and Mazhar Hussain P.Ws. being 

unnecessary on the application submitted by learned counsel for the complainant, tendered 

in evidence the report of Chemical Examiner Exh.PT and of Serologist Exh.PU and close 

the prosecution case. 

  

7. Against Muhammad Rafique, the aforementioned prosecution evidence was recorded 

separately under Juvenile Justice System Ordinance, 2000. 
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8. After recording the prosecution evidence, the appellants were examined under section 342 

of Cr.P.C. wherein they stated that they did not want to appear and depose on oath as required 

under section 340(2) of Cr.P.C. In reply to the question that why this case is against you and 

why the P.Ws. have deposed against you, Muhammad Rafique, appellant replied as under:-- 

  

It was an unseen, untraced night occurrence. I have been falsely roped in this case due to 

political enmity with MPA, Minister Punjab Rana Qasim Noon and Police registered this 

case on the direction of said Minister. In fact the deceased abducted his second wife and the 

deceased was person of ill repute in the area and was the notorious person, who had illicit 

relation with other women. When he was waiting for his fiancee (Mashooq) in the garden, 

any unknown person committed his murder with gun/knife, dagger. According to the 

statement of P.W.10 no person was present at the time of occurrence to help the deceased to 

provide him immediate treatment like wise pressure, bandage/leg elevation etc or 

immediately shifting to Hospital because there were chances of his survival. All the P.Ws. 

are interested witness complainant is real brother of the deceased and other P.Ws. are also 

his close relatives, who deposed falsely on the direction of the said Minister and police. 

  

Noor Muhammad and Rab Nawaz, appellant also took the same stance while replying to the 

question. 

  

9. After conclusion of the trial above mentioned conviction and sentence was passed against 

the appellants. 

  

10. The appellants have challenged the validity of judgment dated 21-12-2006 passed by the 

learned trial court, whereas the complainant has challenged the judgment to the extent of 

acquittal of Rab Nawaz and Muhammad Rafique, convicts under sections 302 and 34, P.P.C. 

  

11. Learned counsel appearing on behalf of the appellants contended that the occular 

account of this case was furnished by Fida Hussain, P.W.7, who was real brother of 

Maqbool Hussain whereas Muhammad Azam, P.W.8 was the nephew of the deceased; that 

according to prosecution version, the witnesses along with the deceased were returning to 

their homes after receiving Rs.1,30,000, the price of cotton from Lodhi Cotton Factory but 

this fact was not established by the prosecution during investigation as according to 

Sakhawat, S.-I./P.W.11, who conducted the investigation of this case, P.Ws. did not provide 

any proof that they were returning after receiving the aforementioned amount from the 

factory nor he himself confirmed from the factory that aforementioned amount was received 

by the witnesses; that F.I.R. was not lodged on 27-11-2004 at about 8-45 p.m. as asserted by 

the complainant rather it was lodged after consultations and deliberations; that occurrence 

took place at night time but no source of identification was given by the prosecution that 

how the appellants were identified by them; that according to prosecution own version; the 

appellants had muffled their faces at the time of occurrence and P.Ws. along with the 

deceased were dragged in a nearby garden and during this scuffle CHADARs of appellants 

were removed and they identified the appellants but according to F.I.R. appellants had 

muffled their faces at the time of occurred ice and they were also having CHADARS on 

them, so, simple removal of CHADARs would not unveil their faces as they had already 

muffled their faces; that according to Dr. Muhammad Arshad Ali. P.W.10 he did not 
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observe any signs of dragging either on the person of the deceased or any of the P.Ws., so, 

reason of removal of CHADARs from the faces of the appellant is also falsified by the 

medical evidence that the prosecution story that P.Ws. along with deceased were proceeding 

to their house after receiving price of cotton from the cotton factory was falsified during 

investigation as according to the I.O. house of the deceased and P.Ws. were towards South 

but they were proceeding towards North; that the occular account of prosecution is not 

corroborated by the medical evidence as according to the prosecution story Noor 

Muhammad, appellant fired with Carbine .12-bore, which landed on the right thigh of 

Maqbool Hussain, deceased out according to the evidence of Dr. Muhammad Arshad Ali, 

P.W.10 there was fire arm injury on the right thigh of the deceased and this fire arm injury 

was mutilated with sharp edged weapon. Had the witnesses present at the time of 

occurrence, they must had explained hat how the deceased received sharp edge weapon 

injury around the firearm injury; that recovery of Carbine .12-bore from the possession of 

Noor Muhammad, appellant and positive report from Forensic Science Laboratory, Lahore 

is inconsequential as recovered Carbine and empty were simultaneously dispatched to be 

office of Forensic Science Laboratory, Lahore. Lastly, it has been prayed that by accepting 

these appeals, the appellants are liable to be acquitted. 

  

12. On the other hand learned D.P.G. has contended that occurrence took place at 7-00 p.m. 

whereas matter was reported to the police at 8-45 p.m. so it was a promptly lodged F.I.R. 

which excludes the chances of consultations and deliberations; that a though Fide Hussain, 

P.W.7, is real brother of deceased whereas Muhammad Azam, another eye-witness is 

nephew of the deceased but they had no enmity with the appellants to falsely implicate them 

in his case; that witnesses have explained the reason of their presence with the deceased as 

they were accompanying deceased after receiving price of cotton from Cotton Factory; that 

appellants were identified as during struggle the CHADARs were removed from the faces of 

the appellant; that medical evidence is also in line with occular account; that recovery of 

Carbine .12-bore from the possession of Noor Muhammad, appellant is a corroborative 

piece of evidence against him as according to the report of Forensic Science Laboratory, 

Lahore, the empty was fired from the Carbine .12-bore recovered at the instance of door 

Muhammad, appellant; that prosecution has proved its case beyond reasonable doubt, so, it 

has been prayed that appeals of the appellants are liable to be dismissed. 

  

13. We have heard the arguments advanced by the learned counsel for the parties carefully 

and perused the record with care with their able assistance. 

  

14. This occurrence took place on 27-11-2004 at about 7-00 p.m. whereas according to Fida 

Hussain, complainant P.W.7 he lodged the F.I.R. at 8-45 p.m. at the Police Station but 

perusal of evidence reveals that F.I.R. was not lodged at the time and place as asserted by 

Fida Hussain, complainant rather it Was lodged after consultations and deliberations. In his 

cross-examination Fida Hussain, P.W.7/complainant as frankly conceded that he did not 

make any statement before the police on 27-11-2004, 30-12-2004 and 5-1-2005. If 

complainant did not make any statement before the police on 27-11-2004 then how police 

lodged the F.I.R. on the basic, of statement or Fida Hussain, complainant on 27-11-2004 at 

8-45 p.m. It means that the F.I.R. was fabricated by the police, after consultations and 

deliberations. During cross-examination Muhammad Azam, P.W.8 stated that statement of 
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Fida complainant was recorded by the police at the spot, which is clear indicative of the fact 

that F.I.R. was not lodged at the police station as stated by the complainant. Perusal of 

evidence of complainant also reveals that copy of F.I.R. was not delivered to him and he had 

frankly admitted that he did not go to the police station to collect the copy of F.I.R. 

Complainant again stated that he did not remember as to when he had gone to the Police 

Station in order to collect the copy of F.I.R. According to the prosecution version, 

immediately after the occurrence the dead body of the deceased was taken to the hospital but 

according to the evidence of Dr. Muhammad Arshad Ali, P.W.10, the postmortem 

examination was conducted on the dead body on 28-11-2004 at 1-00 p.m., with an 

extraordinary delay of 18-hours. No explanation has been given by the prosecution for such 

an extraordinary delay in conduction of postmortem examination on the dead body of the 

deceased. This fact also leads us to the conclusion that as F.I.R. was not lodged at that time 

and prosecution was building up its case by consultations and deliberations, therefore post 

mortem examination was conducted with such extraordinary delay. 

  

15. Not only the F.I.R. was fabricated by the police rather statement of eye-witness 

Muhammad Azam was also maneuvered by the I.O. as according to Muhammad Azam 

P.W.8., eye-witness of occurrence, his statement under section 161 of Cr.P.C. was not 

recorded at the spot whereas according to Sakhawat Ali, S.-I., statement at Muhammad 

Azam P.W.8 under section 161 of Cr.P.C. was recorded at the spot, so it is shrouded in 

mystery that where the statement of Muhammad Azam, P.W. was recorded by the I.O. 

  

16. In This case prosecution could not establish the time, when occurrence took place. 

According to the evidence of Sakhawat Ali, S.-I./P.W.11, who conducted the investigation, 

the time of occurrence in the column of F.I.R. was given as 6-00 p.m. whereas according to 

the contents of the F.I.R. the time of occurrence was given as 7-00 p.m. The I.O. also stated 

that he incorporated time of occurrence as 7-30 p.m. in the relevant column of inquest report 

Exh.PQ. Even Fide Hussain, complainant during cross-examination submitted that he was 

unable to tell the exact time of occurrence and according to him it happened alter Maghreb 

Prayer time, which means that prosecution is not definite regarding the time of occurrence. 

  

17. It has been noticed that occular account of this occurrence has been furnished by Fida 

Hussain, complainant/ P.W.7, who is real brother of Maqbool Hussain, deceased and 

Muhammad Azam, P.W.8, who is nephew of the deceased. Although both these eye-

witnesses had no enmity with the appellants yet they have not established the reason of their 

presence at the time of occurrence. According to prosecution version deceased as well as 

witnesses were dealing in Cotton Business and on 27-11-2004 they were returning to their 

homes after receiving amount of Rs.1,30,000, the price of cotton from Lodhi Cotton 

Factory. According to Sakhawat Ali, P.W.11, he did not verify from Lodhi Cotton Factory 

that, if the aforementioned amount was received by the deceased and witnesses from there or 

not. He further stated that he did not ask complainant or witnesses to provide him the proof 

that they had taken money from said factory. According to Fida Hussain, 

complainant/P.W.7, they started on their bicycles towards factory at about 9-00/ 10-00 a.m. 

whereas stance of Muhammad Azam, P.W.8 was that they started towards factory at about 

12-00 noon. The factory is situated at a distance of few kilometes from the house of 

deceased and the prosecution witnesses but it is ununderstandable that why they were 
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returning back at 7-00 p.m. when occurrence took place as it has not been explained by the 

prosecution that why a whole day was spend by them in order to take amount of Rs.1,30,000 

from the said factory. Usually the payment is made till noon time by the factories to its 

clients. According to prosecution version, P.Ws. along with deceased were proceeding to 

their houses after receiving the amount of cotton and on their way this occurrence took 

place. But during investigation conducted by Sakhawat Ali, S.-I./P.W.11 it transpired that 

houses of the deceased as well as complainant were towards South but instead of going 

towards South to their homes, they were proceeding towards North, which was opposite side 

of their houses, where occurrence took place, therefore, reason given by the P.Ws. that they 

were accompanying with the deceased is falsified by the evidence available on the record. 

  

18. According to the prosecution version, when deceased along with prosecution witnesses 

reached at KACHA path in front of land owned by Master Ahmad Khan, the appellants 

emerged there and dragged them inside the aforementioned garden owned by said Master 

Ahmad Khan where this occurrence took place. Perusal of evidence of Fida Hussain, 

Complainant/ P.W.7 reveals that he along with witnesses as well as deceased were dragged up 

to a distance of 30-karams inside the aforementioned garden. This important piece of evidence 

is falsified by the evidence of Dr. Muhammad Arshad Ali, P.W.10, who observed fire arm 

injury as well as shapr edge weapon injury on the person of Maqbool Hussain, deceased and 

besides this wound he did not observe any other injury on the person of the deceased and he 

also did not observe any sign of violence of struggle. The clothes of the dead body of the 

deceased were also not stained with dust or mud. Doctor did not observe any sign of dragging 

on the person of the deceased. Prosecution produced two eye-witnesses in order to prove its 

case. Both these eye-witnesses were not medically examined by the doctor. Had the deceased 

as well as prosecution witnesses been dragged by the appellants upto a distance of 30-karams, 

there must had been sign of dragging on their persons. As there were no sign of dragging on 

the person of prosecution witnesses, so, they were not medically examined in this regard 

which lead us to the conclusion that prosecution witnesses were not present at the spot and 

occurrence was not committed in the manner as alleged by the prosecution. 

  

19. Admittedly, this occurrence took place at night time. Complainant has not furnished any 

source of identification in the F.I.R. that how the appellants were identified by him. During 

cross-examination complainant has categorically admitted that it is correct that there was no 

light at the place of occurrence. Although during cross-examination Muhammad Azam, 

P.W.8 stated that the appellants were identified by him in moon lit night yet as the 

occurrence took place in the garden, therefore, in the presence of mango trees, it was not 

possible for the P.Ws. to identify the appellants in moon lit night. This P.W. also did not 

explain that what was the date of Islamic Calendar and whether it was full moon or dark 

night. Perusal of site plan Exh.FD prepared by the Patwari also reveals that Muhammad 

Azam, P.W.8 did not mention that he identified the appellant in moon lit night at the time of 

its preparation. Another important aspect of this case is that according to prosecution own 

version, the appellants had muffled their faces at the time of occurrence and deceased and 

the P.Ws. were dragged by them inside the garden and during this scuffle CHADARs were 

removed from the appellants, so, appellants were identified by them. As already observed 

neither the deceased nor the witnesses were dragged by the appellants inside the garden, so, 

the reason given by the P.Ws. for removal of CHADARs of the appellants has been falsified 
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by the medical evidence as the deceased and the P.Ws. were neither dragged nor any 

struggle took place, therefore, reason of removal of CHADARs could not be established by 

the prosecution. Secondly, it has been mentioned by the P.Ws. that the appellants had 

muffled their faces and they were, also having CHADARs on their persons, so removal of 

CHADARs only would not unveil the faces of the appellants because the prosecution 

witnesses have nowhere mentioned that faces of the appellants were unveiled during 

struggle. Therefore, in such situation, the appellants could not be identified even if the P.Ws. 

would have been present there. 

  

20. The occular account furnished by Fida Hussain, complainant/P.W.7 and Muhammad 

Azam, P.W.8 is not in line with medical evidence. According to both eye-witnesses, Noor 

Muhammad, appellant fired with Carbine .12-bore, which landed on the right thigh of 

Maqbool Hussain, deceased. Although Dr. Muhammad Arshad Ali, P.W.10 observed fire-

arm injury on the right thigh of Maqbool Hussain, deceased yet this fire-arm injury was 

mutilated with sharp edged weapon which could be of a dagger, knife or any sharp edged 

weapon. The central area in the wound of sharp edge wound was with fired arm measuring 3 

c.m. and total length of wound was 15 c.m. and as such sharp edged wound was 6 c.m. on 

each side of fire-arm wound. According to the evidence of Doctor this fire-arm injury was 

multilated by sharp edge weapon when patient was near to death. These wounds were 

spindle in shape, Both eye-witnesses had not explained that if they were present at the time 

of occurrence, how deceased received sharp edge weapon injury, which is around fire-arm 

wound. Had the witnesses present at the time of occurrence, they must have explained the 

sharp edged weapon injury around fire arm injury as observed by the Doctor. 

  

21. Maqbool Hussain, deceased received one fire arm injury on the right thigh which is a 

non-vital part of the body. During cross-examination, Dr. Muhammad Arshad Ali, P.W.10 

frankly admitted that "it is correct that if deceased would have given immediate treatment 

like pressure bendage, tourniquet, leg elevation or immediately shifted to Hospital, there 

were chances of his survival." The prosecution witnesses, who were close relatives of the 

deceased did not wrap the wound and they also did not make any attempt to stop the 

bleeding as admitted by Fida Hussain, complainant/P.W.7 during his cross-examination. 

According to the evidence of Doctor, time between injury and death was half to one hour. 

This was sufficient time to provide the deceased first aid by making pressure bandage 

around the wound or immediately shifting the deceased to the hospital but as no such steps 

were taken by the P.Ws. so, we have no hesitation in holding that these P.Ws. were not 

present at the time of occurrence. 

  

22. Another factor which leads us to the conclusion that the witnesses were not present at the 

time of occurrence is that according to evidence to both eye-witnesses, their hands and 

clothes were smeared with blood at the time of occurrence and that they had shown their 

hands as well as blood-stained clothes to the I.O. at the place of occurrence but this fact has 

not been confirmed by the I.O. 

  

23. The prosecution evidence against Noor Muhammad, appellant regarding the recovery of 

Carbine .12-bore would not be useful for prosecution as police did not secure any empty 

from the place of occurrence at the time of its first visit. Report of Forensic Science 
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Laboratory, Lahore Exh.PS reveals that Carbine .12-bore recovered from Noor Muhammad, 

appellant and empty cartridge was received in the office of Forensic Science Laboratory, 

Lahore simultaneously on 17-1-2005, therefore the positive report of FSL would be 

inconsequential and would not be a corroborative piece of evidence against Noor 

Muhammad, appellant. The recovered pistols from the possession of Rab Nawaz and 

Muhammad Rafique were not sent to the office of Forensic Science Laboratory. Even 

otherwise, Rab Nawaz and Muhammad Rafique appellants, did not use their alleged 

weapons during the occurrence. So far as the recovery of amount of 20,000 from Noor 

Muhammad, appellant, Rs.22,000 from Rab Nawaz, appellant and Rs.18,000 from 

Muhammad Rafique, appellant is concerned, it would also not improve the case of the 

prosecution as it was not established during investigation that the recovered amount was the 

same, which was robed by the appellants at the time of occurrence. 

  

24. In view of what has been discussed above, we are of the considered view that it was an 

unseen occurrence, the prosecution witnesses were not present at the time of occurrence and 

that the prosecution has miserably failed to prove its case against the appellants beyond 

reasonable doubt; therefore, CRIMINAL APPEAL NO.3 OF 2007 (NOOR MUHAMMAD 

V. THE STATE), CRIMINAL APPEAL NO.114 of 2007 (RAB NAWAZ V. THE STATE) 

and CRIMINAL APPEAL No.40 of 2007 (MUHAMMAD RAFIQUE V. THE STATE), are 

accepted. The impugned judgment dated 12-12-2006 passed by the learned trial Court 

against the appellants is set aside. Noor Muhammad, Rab Nawaz and Muhammad Rafique, 

appellants are acquitted from the charges levelled against them by the prosecution. 

Appellants are ordered to be released forthwith, if not required in any other case. Murder 

Reference No.275 of 2007 is answered in negative. 

  

  

DEATH SENTENCE IS NOT CONFIRMED. 

  

MURDER REFERENCE IS ANSWERED IN NEGATIVE. 

  

25. Criminal Appeal No.47 of 2007 (Fida Hussain v. The State and another) and Criminal 

Appeal No.48 of 2007 (Fida Hussain v. The State and another) were filed by the 

complainant against the acquittal of Rab Nawaz and Muhammad Rafique, respondents under 

section 302/34, P.P.C. Perusal of order sheet reveals that the same have not been admitted 

for regular hearing so far. Today neither the complainant himself nor his learned counsel 

entered appearance before this Court, therefore, these appeals are dismissed due to non-

prosecution. Even otherwise, Criminal Appeal No.114 of 2007 filed by Rab Nawaz, and 

Criminal Appeal No.40 of 2007 filed by Muhammad Rafique against their conviction have 

been accepted by this Court and they have not been acquitted of the charge, so, Criminal 

Appeal No.47 of 2007 and Criminal Appeal No.48 of 2007 have become infructuous and 

disposed of. 

  

N.H.Q./N-60/L        Appeals accepted. 
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2012 YLR 1976 

[Lahore] 

Before Sardar Tariq Masood and Sardar Muhammad Shamim Khan, JJ 

YOUSAF MASIH alias GAPI and another---Appellants 

Versus 

THE STATE---Respondent Criminal Appeals Nos.511, 529, Criminal 
 

Revision No.368 and Murder Reference No.718 of 2006, heard on 19th April, 2011. 

  

(a) Penal Code (XLV of 1860)--- 
  

----S. 302(b)/34---Qatl-e-amd---Appreciation of evidence---Sentence, reduction in---Promptly 

lodged F.I.R. had excluded the chances of deliberations and consulta tions---Names of 

accused, manner of occurrence, seats of injuries, weapons of offence and names of witnesses 

had been mentioned by the complainant in the F.I.R.---Motive had been proved against the 

accused---Ocular testimony was unanimous on all material points without any material 

contradictions or material improvements--- Eye-witnesses had identified the accused in the 

light of electric bulb---Non-taking of electric bulb into possession by police during 

investigation would not adversely affect the prosecution case---Eye-witnesses being not 

inimical towards accused, their close relationship with deceased was not a valid ground for 

discarding their testimony--Presence of eye-witnesses at the scene of occurrence was well-

explained---Medical evidence had corroborated ocular account of occurrence---Blood-stained 

hatchet and "chhuri
"
 recovered from the possession of accused having been found stained with 

human blood, had further corroborated the ocular version---Specific defence plea taken by 

accused of having committed the murder of the deceased under grave and sudden provocation, 

was highly improbable and unbelievable and ran counter to human nature---Even otherwise, 

accused had failed to prove his said specific plea as required under Art.121 of Qanun-e-

Shahadat, 1984---Conviction of both accused was maintained accordingly--- However, 

according to medical evidence there was no difference between the role of the two accused 

qua the injuries inflicted by them on the deceased, therefore death sentence awarded to one 
'
accused was reduced to imprisonment for life in circumstances---Sentence of imprisonment 

for life of other accused was maintained---Appeal was disposed of accordingly. 

  

(b) Penal Code (XLV of 1860)--- 
  

----Ss. 302/ 337-A(ii)/ 337-D---Criminal Procedure Code (V of 1898), S.417(2-A)---Qatl-e-

Amd---Appeal against acquittal---Appreciation of evidence--=No motive was attributed to 

accused---Accused was not alleged to have caused any injury to the deceased---Only 

"Lalkara" was attributed to accused at the time of occurrence---Prosecution did not prove that 

co-accused had inflicted injuries on the person of deceased under the influence of the 

"Lalkara" raised by accused---Accused, therefore, could not be held vicariously liable for the 

act of co-accused, who had committed the murder of the deceased--Impugned judgment of 

acquittal could only be interfered with if passed on gross misreading of evidence amounting to 

miscarriage . of justice, but the same was based on cogent reasons and did not suffer from any 

illegality and infirmity---Appeal was dismissed in limine accordingly. 
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Muhammad Naveed Rana for Appellants.  

Munir Ahmad Khan Sial, D.P.-G. the State.  

Mahr Habib Ullah Garwah for the Complainant  

Date of hearing: 19th April, 2011. 

  

JUDGMENT 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---This judgment will dispose of 

Criminal Appeal No.511 of 2006 filed by Yousaf Masih and Abid Masih, appellants 

against the judgment dated 26-9-2006 passed in case F.I.R. No. 202 dated 28-12-2005, 

under . sections 302, 34, 337-A(ii) & 337-D of P.P.C., Police Station Saddar, Layyah, 

District Layyah, whereby 'they were convicted by learned Addl. Sessions Judge, Layyah. 

Yousaf Masih was convicted under section 302(b) and 34 of P.P.C. and sentenced to death 

and to pay compensation amounting to Rs.1,00,000 to be paid to the legal heirs of the 

deceased under section 544-A of Cr.P.C. and in default of payment of compensation, he 

had to undergo six months S.I. Sentence of death was subject to its confirmation by this 

Court, whereas Abid Masih was convicted under sections 302(b) and 34 P.P.C. and 

sentenced to Imprisonment for Life and to pay compensation amounting to Rs.1,00,000 to 

be paid to the legal heirs of the deceased under section 544-A of Cr.P.C. and in default of 

payment of compensation, he had to undergo six months' S.I. The appellant was given 

benefit of section 382-B of Cr.P.C., whereas Sajid Masih, accused , was acquitted. 

  

2. Murder Reference No.718 of 2006 for confirmation or otherwise of death sentence of 

Yousaf Masih, appellant and Criminal Revision No.368 of 2006 for enhancement of 

sentence of Abid Masih, respondent No.2 from Life Imprisonment to Death, awarded to 

him by learned Addl. Sessions Judge, Layyah as well as Criminal Appeal No.529 of 

2006 filed by the complainant against acquittal of Sajid Maseeh, respondent in the 

aforementioned case, shall also be disposed of through this judgment. 

  

3. Precisely the facts of the case are that on 28-12-2005. at about 7-30 p.m. Pitras Inayat, 

complainant along with his brother Bashir Masih went to cattle shed to tether his cattle. 

When his brother came out in the street, after tying his cattle, they saw accused Yousaf 

Masih alias Gapi, armed with CHHURI, Abid Masih armed with hatchet and Sajid Masih 

armed with SOTA, were present there. Yousaf
.
 Masih, accused inflicted CHHURI blows 

on the person of Bashir Masih, which landed on his head, neck, face and
`
 legs. Abid 

Masih, accused caused injuries on the person of Bashir Masih on his both hands with 

hatchet. Sajid Masih kept on raising lalkara during the occurrence. Meanwhile, 

complainant raised hue and cry whereupon P.Ws. Aneel Bashir and Imran Suhail 

reached at the spot. The accused after seeing the P.Ws. managed to run away. The 

complainant took the injured to the hospital in unconscious condition. The police firstly 

lodged the case under sections 324 and 34, P.P.C. but the injured succumbed to injuries 

on the next day whereupon section 302 and 34, P.P.C. were added. 

  

4. The motive behind the occurrence was that Bashir Masih had dispute with Yousaf 

Masih accused over possession of AHATA. The accused due to this grudge caused 

murder of Bashir Masih. 
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5. After completion of investigation, challan was submitted before the learned trial court 

for trial. Charge against the accused persons was framed to which, they pleaded not 

guilty and claimed to be tried. 

  

In order to prove its case, the prosecution examined as many as eleven (11) witnesses. 

  

P.W.1 Muhammad Ramzan, Patwari Halqa prepared the site plan on the pointation of 

P.Ws. and on the direction of the police. 

  

P.W.2 Khadim Hussain, 79/C deposed that on 6-1-2006 Moharrar/HC handed over him 

one sealed parcel said to contain blood-stained earth for its onward transmission to the 

office of Chemical Examiner, Lahore. He further deposed that on 13-1-2006. Moharrar 

further handed over to him two sealed parcel, one said to contain hatchet and other said 

to contain CHHURI for its transmission to the office of Chemical Examiner, Lahore. 

  

P.W.3 Dr. Muhammad Imran Mansoor, Medical Officer, DHQ Hospital, Layyah 

conducted the autopsy on the dead body of Bashir Masih and found the following 

injuries on his person:--- 

  

(i) A stitched wound 8.5 cm on the right side of face extending from the anterior 

margin of right mandible to the outer end of right Pina. On exploring the 

wound parotid gland along with its ducts was cut. 

  

(ii) A 'v' shaped stitched wound 8.5 cm each limp on the mid of top caput. On 

exploration, the wound, skull was cut in pieces. 

  

(iii) A stitched wound of 12 cm running along with occipital region of skull. On 

exploring, wound was bone deep. 

  

(iv) A stitched wound of 8.5 cm on the back of skull, 7 cm behind the injury No.2 

and was bone exposed. 

  

(v) An incised wound of 7.5 cm x 2 cm into all the bones and tendons were cut on the 

dorsum of right hand. 

  

(vi) An incised wound of 5 cm x 2 cm dorsum of middle finger of left hand, prominal 

phalanx was cut. 

  

(vii) An incised wound 9.5 cm x 3 cm on the back lower edge of right costal margin 

13 cm right to the vertebral column going deep into thoractic and abdominal 

cavity. 11th and 12th ribs deep to injury were cut. 

  

(viii) A stitched wound of 23 cm in the centre of abdomen and accompanying 

stitched wound of 10 cm on the left side of this wound. 
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In the opinion of the Doctor, cause of death was due to haemorrhage and shock. Injury to 

the vital organs like brain, right lung, liver and spleen. Probable, duration between 

injuries and death was about ten hours while between death and post mortem were about 

nine hours. 

  

P.W.4 Mushtaq Ahmad, A.S.-I. recorded the Rapat No.29 Exh.PF on the complaint 

Exh.PE prepared by Mazhar Hussain, S.I. He further deposed that on 29-12-2005 at 

about 3-45 a.m., he received information through telephone that Bashir Masih injured 

has succumbed to the injuries, upon which he recorded Rapat No.33 Exh.PG and after 

the receipt of MLC, of injured Bashir Masih, He recorded the formal F.I.R. Exh.PH, then 

after the death of Bashir Masih, offence was amended under section 302, P.P.C. 

  

P.W.5 Muhammad Iqbal, 424/HC/Moharrar deposed that on 29-12-2005 I.O. handed 

over to him one sealed parcel said to contain blood-stained earth for safe custody. On 6-

1-2006 he handed over the same to Khadim Hussain, 79/C for its onwards transmission 

to the office of Chemical Examiner, Lahore. On 18-1-2006 10 handed over him two 

sealed parcels said to contain blood-stained CHURRI and blood-stained hatchet for their 

safe custody. On 13-1-2006 he handed over both parcels to Khadim Hussain 79/C for 

their onwards transmission to the office of Chemical Examiner, Lahore. 

  

P.W.6 Murad Masih, identified the dead body of Bashir Masih, deceased at the time of 

its post mortem examination.' 

  

P.W.7 Zafar Ali, 223/C escorted the dead body of Bashir Masih to mortuary for autopsy. 

  

P.W.8 Pitras Masih, who was complainant of this case, deposed in support of the 

prosecution version. 

  

P.W.9 Aneel Bashir also deposed in support of prosecution version. 

  

P.W.10 Dr. Ghulam Yasin, Student D.A. at Mayu Hospital, Lahore, on 28-12-2005 

medically examined Bashir Masih, who was brought before him in injured condition. He 

found the following injuries on the person of Bashir Masih, Injured. 

  

(i) An incised wound 6 x 105 cm bone exposed with cut of lower one third of right 

ear starting from right cheek to Pinnah of right ear. KUO advised X-ray of 

skull. 

  

(ii) An incised wound 10 x 1 cm on back of neck starting from 8 cm away from 

righter ear deep to muscles. 

  

(iii) An, incised wound on occipital part of head, bone exposed 9 x 1 cm. KUO 

advised X-ray skull AP lateral view. 

  

(iv) An incised wound on the head 7 x 1 cm bone expose. Injury was kept under 

observation and X-ray of skull and lateral view was advised. 
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(v) An incised wound on the head 4 x 1 cm bone was exposed, injury was kept under 

observation and X-ray of skull AP and lateral view was advised. 

  

(vi) A stab wound starting from middle part of epigastrim 3 x 0.5 cm deep cavity 

towards left of abdomen. Injury was kept under observation. 

  

(vii) An incised wound 7 x 3 cm, bone was exposed and with fracture of fore-finger 

at joining point of palm and fingers. Injury was kept under observation. X-ray 

of right hand was advised. 

  

(viii) An incised wound 6 x 1 cm, bone was exposed with fracture of little finger on 

dorsum of middle finger Injury was kept under observation and X-ray of left 

hand was advised. 

  

P.W.11 Mazhar Hussain S.I. conducted investigation of the case and deposed about the 

steps 4 of, investigation taken by him in this case. 

  

6. The Deputy District Attorney gave up Aurangzeb, P.W. being unnecessary, tendered 

in evidence the report of Chemical Examiner regarding earth Exh.PT, report of Chemical 

Examiner regarding CHHURI and Hatchet Exh.PH, report of Serologist regarding earth 

Exh.PV and report of Serologist regarding CHHURI and Hatchet Exh.P.W. and closed 

the prosecution case. 

  

7. After recording the prosecution evidence, the appellants were examined under section 

342 of Cr.P.C. wherein they stated that they did not. want to appear and depose on oath 

as required under section 340(2), of Cr.P.C. In reply to the question that why this case is 

against you and why the P.Ws. have deposed against you, the appellant Yousaf Masih 

replied as under: - 

  

"On the night of alleged occurrence, I was sleeping in the cattle shed situated in my house. At 

about 11-00 p.m. (night), I saw Bashir Masih, deceased committing Zina with my daughter-in-

law (Bahu) namely Nazia in the courtyard of my house. On seeing them in that condition, I 

lost my temperament and under the grave land sudden provocation, I took KAPA lying in the 

cattle shed and caused injuries to Bashir Masih, deceased, who on receiving injuries made his 

good escape from my house. After preparing this fictitious story, this false case has been made 

against me. I am innocent. P. Ws. are closely related with Bashir Masih, deceased, due to this 

fact, they have deposed against me." 

  

8. While replying to this question, Abid Masih, appellant replied as under:-- 

  

"On the night of alleged occurrence, at about 11-00 pm my father Yousaf Masih co-accused 

caused injuries to Bashir 
'
Masih, deceased under the grave and sudden provocation in our 

house when. Bashir Masih was committing Zina with my wife Mst. Nazia. Due to this fact, I 

and all male members of my family were falsely involved in this case. I am innocent. All the 

P. Ws. are closely related, therefore, they have deposed against me. " 
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9. After conclusion of the trial, above mentioned conviction and sentence ' was passed 

against the appellants, while co-accused Sajid Masih was acquitted by learned trial court. 

  

10. The appellants have challenged the validity of judgment dated 26-9-2006 passed by 

the learned trial court through this appeal, whereas the complainant has challenged the 

validity of aforementioned judgment to the extent of acquittal of Sajid Masih. 

  

11. Learned counsel for the appellants contends that motive part of prosecution .story 

regarding the dispute of Ahata was of trivial nature and was set up against the appellants 

in order to falsely involve them, which was not proved by the prosecution during 

investigation; 
that 

occular account was furnished by Pitras Inayat, P.W.8, who is real 

brother of Bashir Masih, deceased and Aneel Bashir, P.W.9, who is real son of Bashir 

Masih, deceased and no independent witness was produced by the prosecution to prove 

its case; that Pitras Inayat, P.W.8, complainant of this case was a chance witness; that 

occurrence took place at night time so serious question of identification was involved in 

this case; that recovery of CHHURI from the possession of Yousaf Masih, appellant and 

recovery of hatchet from the possession of Abid Masih, appellant, was also witnessed by 

Pitras Masih, P.W.8 and Aneel Bashir, P.W.9 and no independent witness from the 

vicinity was associated order to witness the recovery proceedings, therefore, the 

aforementioned 'recoveries would not be corroborative pieces of evidence against the 

appellants; that prosecution has failed to prove its case against the appellants beyond 

reasonable doubt. Learned counsel for the appellants contended that in fact on 28-12-

2005 at about 11-00 pm (night) Yousaf Masih, appellant saw. her daughter-in-law Mst. 

Nazia in a .compromising position with Bashir Masih, deceased in the courtyard of his 

house. On seeing them in that condition he last his temperament and under the grave and 

sudden provocation he took KAPA lying in the cattle shed and caused injuries on the 

person of Bashir Masih, deceased, who on receiving the injuries made good his escape 

from his house and prosecution has, roped the, appellants on account of false and 

fabricated story therefore, it is prayed that case of Yousaf Masih, appellant comes within 

the ambit of section 302(c), P.P.C. whereas Abid Masih, appellant is entitled to acquittal 

as he was not present at the time of occurrence. 

  

12. On the other hand learned D.P.-G. and learned counsel for complainant have 

contended that occurrence was promptly reported to the police which excludes all 

chances of fabrications and consultations; that although Pitras Inayat, P.W.8/ 

complainant of this case is real brother of the deceased whereas another eye-witness 

Aneel Bashir, P.W.9, the son of the deceased Bashir Masih but they had no enmity or ill-

will to falsely implicate the appellant in this case; that Pitras Inayat has explained the 

reason of his presence at the time of occurrence, therefore, he cannot be stated to be a 

chance witness; that there is specific allegation against both appellants that they inflicted 

injuries on the person of the deceased on the vital parts of his body and caused his death; 

that the ocular account furnished by prosecution finds corroboration from the medical 

'evidence; that prosecution has also proved motive part of the prosecution story during 

evidence; that recoveries of weapon of offence from the appellants is also corroborative 

pieces of evidence against the appellants; that defense plea taken by Yousaf Masih, 
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appellant is highly improbable and unbelievable and is contrary to facts and record, 

which is not believable; that prosecution has proved its case beyond reasonable doubt, 

therefore, it is prayed that this appeal is liable to be dismissed. 

  

13. We have heard the arguments advanced by the learned counsel for the parties and 

perused the record with care. 

  

14. It has been noticed that F.I.R. in the instant case, was lodged with reasonable 

promptitude. This occurrence took place on 28-12-2005 at about 7-30 p.m. whereas 

Pitras Inayat, complainant got his statement Exh.PE recorded at the hospital before the 

police at about 8-30 p.m., after one hour of the occurrence. Such promptly lodged F.I.R. 

excludes the chances of deliberations and consultations. The names of accused/ 

appellants, the manner of occurrence, seat of injuries, the weapon used during the 

occurrence and P.Ws. were mentioned by the complainant in the F.I.R. Formal F.I.R. 

Exh.PH was chalked out at police station at about 10-5 p.m. 

  

15. Motive behind this occurrence as alleged by the complainant in the F.I.R. Exh.PH 

was the dispute of Ahata between the deceased and the appellants. In order to prove 

motive prosecution produced Pitras Inayat, P.W.8 and Aneel Bashir, P.W.9. According 

to the evidence of Pitras Inayat, P.W.8, Bashir Masih, deceased was in possession of 

Ahata for a period of last 2/3 years prior to the occurrence, whereas appellants wanted to 

get the same Ahata, which was owned by Siraj Masih. Aneel Bashir, P.W.9 regarding 

motive, clearly stated that on 26-12-2005 at about Asar Walla, he along with Imran 

Suhail, P.W. came out of their house and saw that his father Bashir Masih and accused 

Yousaf Masih were quarrelling with each other on account of dispute of Ahata. His 

father Bashir Masih abused Yousaf Masih, accused. He and Imran Sohail, P.W. 

intervened and got the same separated. Yousaf Masih, while leaving the spot threatened 

Bashir Masih, deceased that he will take revenge for the same and thereafter in the 

evening this occurrence took place. Although during cross--examination both these 

P.Ws. admitted that there was no litigation pending between the deceased and Yousaf 

Masih, appellant regarding the dispute of Ahata yet perusal of evidence of Mazhar 

Hussain, S.-I./P.W.9, who conducted investigation of this case, reveals that accused 

Yousaf Masih, appellant intended to get Ahata,which was bone of contention between 

the parties and he investigated the motive part of prosecution story at the spot. Both 

these P.Ws. were even not suggested during cross-examination that false motive was set 

up by the prosecution, in order to falsely implicate them, therefore, in our view the 

prosecution has proved the motive part of E prosecution story against the appellants. 

  

16. This occurrence was witnessed by Pitras Inayat, complainant/P. W.8 and Aneel 

Basheer, P.W.9. Pitras Inayat, P.W.8 deposed that he was resident of Chak No.120/TDA 

and he along with his nephew Imran Suhail (given up P.W.) visited the house of Bashir 

Masih in order to see him on the eve of Christmas. On 28-12-2005 at about 7-30 p.m. he 

along with his brother Bashfr Masih went inside the cattle shed in order to tether the 

cattle. When they came out in the street from cattle shed, Yousaf Masih, armed with 

CHHURI, Abid Masih, armed with hatchet and Siraj Masih, armed with SOTA came 

over here. He raised hue and cry which attracted Aneel Bashir and Imran Suhail, 
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witnesses, at the spot. In his presence and presence of Aneel Bashir and Imran Suhail, 

Yousaf Masih, appellant inflicted CHHURI blow on the person of his brother Bashir 

Masih which landed on his face, neck and abdomen. Abid Masih inflicted hatchet blows 

which landed on the head and hand of his brother Bashir Masih, deceased. After 

sustaining injuries Bashir Masih, deceased fell on the ground. Sajid Masih raised Lalkara 

that if anybody would come nearer, he would face dire consequences. On account of 

fear,,he and other P.Ws. did not intervene and this occurrence was witnessed by the 

complainant and the P.Ws. in the light of bulb. Bashir Masih was immediately shifted to 

D.H.Q. Hospital, Layyah, where he succumbed to his injurieson the following day of 

occurrence i.e. 29-12-2005. 

  

17. The other eye-witness of the occurrence namely Aneel Bashir, P.W.9 deposed on the 

same lines as Pitras Inayat, P.W.8 deposed and corroborated him on all material aspects 

of the case. Both these eye-witnesses were cross-examined by the defense at length but 

their. evidence could not be shaken by the defence in any manner. These eye-witnesses 

have given a detailed account of events, leading to the murder of the deceased and are 

unanimous on all material points. There were neither any material contradictions nor any 

material improvement in evidence of both these eye-witnesses. Although this occurrence 

took place at night time but prosecution witnesses identified the appellants in the light of 

electric bulb. Perusal of site plan Exh.PA/1 prepared by Patwari reveals that availability 

of electric bulb was shown at point No.5. The electric bulb was not taken into possession 

by the police during investigation but it would not adversely affect the case of 

prosecution. Although Pitras Inayat, P.W.8 is real brother of Bashir Masih, deceased and 

Aneel Bashir, P.W.9 is real son of Bashir Masih deceased yet their relationship with the 

deceased not a valid ground for excluding their testimony from consideration as both 

these P.Ws. are not inimical towards appellants and both these eye-witnesses had no 

reason to falsely implicate the appellants in this case. Aneel Bashir, P.W.9 is real son of 

the deceased, who is natural witness of the occurrence, whereas Pitras Inayat, P.W.8 has 

also well-explained reason of his presence at the time of occurrence as he had come to 

the house of his real brother in order to celebrate Christmas. No enmity or ill-will of the 

deceased with the appellants has even been suggested by the appellants except 

aforementioned motive and it has been clearly stated by the P.Ws. during cross-

examination that prior to the t aforementioned motive there was no enmity of the 

deceased with the appellants. 

  

18. Medical evidence which was furnished by Dr. Muhammad Imran Manzoor, P.W.3 is 

in conformity with eye-witness account and has provided necessary corroboration 

thereto. According to the prosecution version, appellants inflicted injuries on neck, face, 

abdomen, head and hands of the deceased with CHHURI and hatchet, respectively, 

which fact is fully borne out from the statement made by Dr. Muhammad Imran 

Manzoor, P.W.3, who observed eight sharp edged weapon injuries on the person of 

Bashir Masih, deceased at the time of his post mortem examination and these injuries 

were on chest, head, finger and abdomen etc. All these injuries were caused by sharp 

edged weapon and were ante-mortem in nature. _In the opinion of the doctor cause of 

death was due to haemorrhage and shock. These injuries damaged the brain, lung, liver 

and spleen. The probable duration between injuries and death was about 10 hours 
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whereas between death and post mortem examination was about 9 hours which fact also 

corroborates with the time of occurrence as narrated by the witnesses. 

  

19. Another incriminating piece of evidence against the appellants was recoveries of 

weapon of offence. On 8-1-2006 Yousaf Masih led to the recovery of blood-stained 

CHHURI P-4 from his residential room, which was taken into possession by the police 

vide recovery memo Exh.PK after making it into sealed parcel, witnessed by Pitras Inayat, 

complainant and Aneel Bashir. On the same day Abid Masih also got recovered blood- 

stained hatchet from his residential room, which was taken into possession by the police 

vide recovery memo. Exh.PL, after making it into a sealed parcel Perusal of report of 

Chemical Examiner Exh.PU reveals that aforementioned hatchet and CHHURI recovered 

from the possession of the appellants were stained with blood whereas report of Serologist 

Exh.PW1
 

confirms that aforementioned hatchet and CHHURI recovered from the 

possession of the appellants were stained with human blood, therefore, these recoveries 

from the possession of the appellants are corroborative pieces of evidence against them. 

  

20. Yousaf Masih, appellant has taken a specific defense plea in this case and according 

to his version, on 28-12-2005 he was sleeping in the cattle shed in his house. At about 

11-00 p.m. he saw Bashir Masih, deceased committing Zina with his daughter-in-law 

namely Mst. Nazia in the courtyard of his house. On seeing them in that condition, he 

lost his temperament and under the grave and sudden provocation he took KAPA lying 

in the cattle shed and caused injuries to Bashir Masih, deceased, who on receipt of 

injuries made good his escape from his house. The plea taken by Yousaf Masih, 

appellant is highly improbable and unbelievable. It runs counter to human nature that the 

Bashir Masih, deceased was committing Zina with Mst. Nazia in the courtyard of house 

of Yousaf Masih, appellant in the chilled night of December at about 11-00 p.m. For 

such purpose deceased and Mst. Nazia could have chosen a better venue as according to 

the stance taken by the appellant, Mst. Nazia was a consenting party. The appellant did 

not give any injury on the person of Mst. Nazia at that time. Mst. Nazia was neither 

produced before the police during investigation nor she was produced in defence before 

the learned trial Court in order to prove the plea taken by Yousaf Masih, appellant, in 

spite of the fact that she was his daughter-in-law. The blood-stained earth was not taken 

from the courtyard of the house of Yousaf Masih, appellant where the deceased was 

allegedly injured by the appellant, according to his version. The prosecution produced 

Aneel Bashir P.W. in whose presence the blood-stained earth was taken ,by the police 

from street in front of cattle shed of the deceased Bashir Masih. No suggestion to this 

P.W. was given by the defence that blood-stained earth was not taken from 

aforementioned spot. This plea is also contrary to the record as occurrence took place at 

7-30 p.m., and deceased was immediately shifted to DHQ hospital, Layyah, where he 

was medically examined by Dr.. Ghulam Yasin, P.W.10 at 9-15 p.m. Bashir Masih 

deceased was medically examined by the doctor after the occurrence at 9-15 p.m., in 

such circumstances how he was committing Zina with Mst. Nazia in the courtyard of 

house of appellant at 11-00 p.m. While taking the defence plea Yousaf Masih, appellant 

did not take into consideration the time of registration of F.I.R. and time of Medico-legal 

Examination of Bashir Masih, deceased in an injured condition, which is clearly 

indicative of the fact that this plea was concocted by Yousaf Masih, appellant simply to 
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save his own skin. Bashir Masih received serious injuries on the vital part of his body 

i.e. head, neck,, abdomen etc. and after receipt of such injuries it would not have been 

possible for him to run away from the house of the appellant. No trail of blood was 

available from the house of 
a
ppellant up to the place where allegedly Bashir Masih 

reached after running from the house of the appellant. Under Article 121 of Qanun-e-

Shahadat, appellant was also required to prove his specific plea but Yousaf Masih, 

appellant failed to prove the same as required by law. All these factors are sufficient to 

discard the plea of Yousaf Masih 'appellant that he gave injuries to Bashir Masih, when 

he was committing Zina with Mst. Nazia. 

  

21. In view of for what has been discussed above, we have no hesitation in holding that 

prosecution has proved its case against the appellants beyond reasonable doubt through 

motive, credible occular account corroborated by medical evidence and evidence of 

recoveries of weapon of offence from the possession of the appellants. 

  

22. So far as question of sentence is concerned, we have noticed that according to prosecution 

evidence Yousaf Masih, appellant inflicted injuries on the person of Bashir Masih, deceased 

which landed on his face, neck and abdomen. Whereas Abid Masih inflicted hatchet blow on 

the person of Bashir Masih, deceased on his head and both hands. According to the evidence 

of Dr. Muhammad lmran 'Manzoor, P.W.3, who conducted post mortem examination on the 

dead body of the deceased, the injuries on the vital organs i.e. brain, right lung, lever and 

spleen were collectively cause of death of the deceased and these injuries were attributed to 

both appellants. No specific injury to any of the appellants was attributed which contributed to 

the death of the deceased. Learned trial Court convicted and sentenced Abid Masih to 

imprisonment for life. In these circumstances, in our view Yousaf Masih, appellant also 

deserved the same sentence as keeping in view' the evidence of doctor, there was no difference 

between the role of the appellants qua the injuries inflicted by them on the person of the 

deceased. Therefore, we, while maintaining the conviction of Yousaf Masih, appellant under 

section 302(b), P.P.C., convert the sentence of Yousaf Masih, appellant from Death to 

Imprisonment for Life which in our view I would meet the ends of justice. With this 

modification, Criminal Appeal No.511 of 2006 filed by Yousaf Masih and Abid Masih, 

appellants stands dismissed. Benefit of section 382-B, Cr.P.C. is extended to both appellants. 

  

DEATH SENTENCE IS NOT 

CONFIRMED. 

MURDER REFERENCE IS 

ANSWERED IN NEGATIVE. 
  

23. Now we would like to take up the Criminal Revision No.368 of 2006' filed by Pitras 

Inayat, complainant for enhancement of sentence of Abid Masih, respondent No.2 from 

Life Imprisonment to Death, awarded to him by learned Addl. Sessions Judge, Layyah 

vide his judgment dated 26-9-2006 in case F.I.R. No.202 of 2005 dated 28-12-2005 for 

the offences under sections 302, 34, 337-A(ii) and 337-D P.P.C. registered at Police 

Station Saddar, District Layyah. 
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24. Learned counsel for petitioner/ complainant submits that Abid Masih, respondent
.
 

No.2 was nominated in the F.I.R. and there was specific allegation against him that he 

was armed with hatchet and caused injuries on the head and hands of Bashir Masih, who 

later on died due to the injuries" caused by the accused persons; that the presence of 

Abid Masih, respondent No.2 armed with hatchet was established by the prosecution and 

was believed by the learned trial Court, therefore, in such circumstances Abid Masih, 

respondent No.2 should have been sentenced to Death as there was no mitigating 

circumstance available to him; that prosecution had proved its case beyond reasonable 

doubt against Abid Masih, respondent No.2 by producing convincing and reliable ocular 

account, corroborated by recoveries, motive and medical evidence but the learned trial 

Court without taking into consideration the evidence available on the record, awarded to 

Abid Masih, respondent No.2 lesser punishment of Imprisonment for Life, without 

lawful justification which has resulted into miscarriage of justice; so, his sentence is 

totally unwarranted by law and facts on record, therefore, it is prayed that notice be 

issued to Abid Masih, respondents No.2 and thereafter his sentence be enhanced to 

death, which would meet the ends of justice in-the given circumstances. 

  

25. We have heard the arguments advanced by learned counsel for the 

petitioner/complainant and perused the record with care. 

  

26. It has been noticed that Abid Masih, respondent No.2 inflicted hatchet blow on the 

person of Bashir Masih, deceased on his head and both hands. According to the Dr. 

Muhammad Imran Manzoor, P. W .3, who conducted post mortem examination on the 

dead body of the deceased, the injuries on the vital organs brain, right lung, lever and 

spleen were collectively the cause of death of deceased and these injuries were attributed 

to Abid Masih, respondent No.2 and Yousaf Masih, co-convict. No _specific injury to 

Abid Masih, respondent No.2, is attributed which contributed to the death of the 

deceased. We have gone through the judgment passed by learned trial Court and have 

found no infirmity or illegality in the impugned judgment to the extent of conviction of 

Abid Masih, respondents No.2, calling for interference by this Court Perusal of 

impugned judgment to the extent of conviction of Abid Masih, respondent No.2, reveals 

that learned trial Court has convicted Abid Masih, respondent No.2 and sentenced him to 

Imprisonment for Life after going through the entire evidence on cogent reasons, 

therefore, this Criminal Revision for enhancement of sentence of Abid Masih, 

respondent No.2, filed by the petitioner/complainant against Abid Masih, respondent 

No.2 stands dismissed in limine. 

  

27. Lastly we would like to discuss Criminal Appeal No.529 of 2006 filed by Pitras 

Inayat, complainant against acquittal of Sajid Masih, respondent No.2 by learned Addl. 

Sessions Judge, Layyah vide his judgment dated 26-9-2006 in case F.I.R. No.202 of 

2005 dated 28-12-2005 for the offences under sections 302, 337-A(ii) and 337-D, P.P.C. 

registered at Police Station Saddar, Layyah, District Layyah. 

  

28. Learned counsel for appellant submits that Sajid Masih, respondent No.2 was 

nominated in the F.I.R. and there was specific allegation against him that he kept on 

raising Lalkara, at the time of occurrence when his co-accused were causing injuries on 
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the person of Bashir Masih, who later on died due to the injuries caused by the co-

accused of the respondent No.2; that presence of respondent No.2 who was armed with 

SOTA, in the light of evidence adduced by the prosecution, was established by the 

prosecution and in such situation he shared common intention with his co-accused and 

was vicariously liable for the act of his co-accused; that prosecution had proved its case 

beyond 
r
easonable doubt' against respondent No.2 by producing convincing and reliable 

occular account, corroborated by recoveries and motive but the learned trial Court 

without taking into consideration the evidence available on the record acquitted 

respondent No.2 without lawful justification which has resulted into miscarriage of 

justice; therefore, acquittal of Sajid Masih, respondent No.2 is totally unwarranted by 

law and facts on record, so, it is prayed that notice be issued to the respondent No.2 and 

thereafter he be convicted and sentenced in accordance with law. 

  

29. We have heard the arguments advanced by learned counsel for the 

appellant/complainant and perused the record with care. 

  

30. It has been noticed that respondent No.2 is not connected with the motive part of 

prosecution story rather motive is specifically attributed to Yousaf Masih, co-accused, 

who had been convicted by the learned trial Court. There is no specific allegation of 

causing any injury on the person of the deceased, against the respondent No.2 and there 

is only allegation of raising Lalkara. The prosecution did not prove that co-accused of 

respondent No.2 inflicted injuries on the person of the deceased under the influence of 

Lalkara raised by him (respondent No.2) j at the time of occurrence, therefore, 

respondent No.2 can not be held vicariously liable for the act of his co-accused, who 

committed the murder of the deceased. We have gone through the judgment passed by 

learned trial Court and have found no infirmity or illegality in the impugned judgment to 

the extent of acquittal of respondent No.2, calling for interference by this Court. In 

appeal against acquittal, interference is made only when it appears that there had been 

gross misreading of evidence which amounted to miscarriage of justice. But perusal of 

impugned judgment to the extent of acquittal of respondent No.2, reveals that learned 

trial Court has acquitted respondent No.2 after going through the entire evidence on 

cogent reasons, therefore, this appeal against acquittal filed by the appellant/complainant 

against respondent No.2 stands dismissed in limine. 

  

N.H.Q./Y-10/L        Order accordingly. 
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2012 YLR 2699 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

MUHAMMAD NAWAZ and another---Petitioners 

versus 

THE STATE and another---Respondents 
  

Criminal Miscellaneous No.4668-B of 2010, decided on 2nd February, 2011. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S. 497---Penal Code (XLV of 1860), Ss.302/34/337-A(i)/337-F(i)---Qatl-e-amd, hurt 

"Shajjah" and "Ghayr-Jaifah"---Bail, refusal of---F.I.R. was promptly lodged---Occurrence 

being of daylight, there was no chance of misidentification of accused---Both accused armed 

with guns had allegedly caused fire arm injuries on the backside of the chest of the deceased 

killing him on the spot---Postmortem of deceased had supported the prosecution version---

Finding of Police regarding innocence of accused and involvement of two other persons in 

the murder of deceased, was not based on any cogent material---Cross-version was simply 

vague and did not disclose as to by whom and under what circumstances the death of the 

deceased was caused---Injuries on the person of two accused had been duly explained by the 

complainant in the F.I.R.---Mere non-recovery of guns from the possession of accused was 

no ground to enlarge them on bail---Offence allegedly committed by accused fell within the 

prohibitory clause of S.497(1), Cr.P.C.---Bail was declined to accused in circumstances. 

  

Rao Naseem Faisal for Petitioner.  

Mahr Allah Bakhsh Haraj for the Complainant. 

Hassan Mahmood Khan Tareen, D.P.-G. for the State and Falik Sher, S.I. with record. 

  

ORDER 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Muhammad Nawaz and Zulfiqar, 

petitioners seek post-arrest bail in a case registered against them vide case F.I.R. No. 271 of 

2009 dated 13-7-2009 for the offences under 

sections 302, 34, 337-A(i) and 337-F(i) of P.P.C., at Police Station Sarai Sidhu, District 

Khanewal. 

  

2. According to F.I.R. on 13-7-2009 at about 09.30am, Muhammad Nawaz and Zulfiqar, 

petitioners armed with guns were inflicting injuries on the person of Haq Nawaz, injured 

P.W. Allah Ditta, brother of the complainant admonished them, thereafter, both petitioners 

inflicted fire arm injuries on the person of Allah Ditta, deceased, with their respective 

weapons, which landed on the backside of his chest. Allah Ditta, deceased succumbed to his 

injuries at the spot. It is further alleged in the F.I.R. that in the meanwhile, Muhammad 

Aslam and Waryam came over there and started entreating pardon from the complainant and 

in the heat of passions, Muhammad Aslam and Waryam sustained minor injuries at the hand 

of complainant party. 
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3. Learned counsel for the petitioner submits that regarding the same occurrence, 

complainant Muhammad Ejaz filed a private complaint against the petitioners and eight 

others accused persons wherein the version of prosecution was changed by the complainant; 

that during investigation police came to the conclusion that one Fakhr Abbas and 

Muhammad Afzal caused the death of Allah Ditta, deceased and petitioners were declared 

innocent by the police during investigation and this finding of the police was verified by the 

DSP/SDPO concerned; that during investigation nothing was recovered from the possession 

of the petitioners; that it was a case of two versions as Muhammad Aslam and Waryam 

sustained injuries at the hands of complainant party and in this regard a cross version was 

lodged at the instance of Waryam on 21-7-2009 for the offence under sections 324, 148 and 

149 of P.P.C. against Allah Bakhsh, Haq Nawaz and others and during investigation cross 

version of Waryam was found to be correct by the I.O.; that petitioners were arrested on 1-9-

2009 and they are behind the bars since then, so, he has prayed for grant of bail to the 

petitioners. 

  

4. Learned D.P.G. assisted by learned counsel for the complainant contended that both 

petitioners were specifically nominated in the F.I.R.; that there is specific allegation against 

them that they were armed with guns and fired at Allah Ditta, deceased; that occular account 

furnished by the prosecution finds corroboration by the medical evidence; that motive of the 

occurrence is also attributed to the petitioners; that although the complainant filed a private 

complaint but in the said private complaint only petitioners are alleged to have fired at the 

deceased, so, there is no conflict between F.I.R. and complaint filed by the complainant qua 

the allegations against the petitioners; that findings of the police that Fakhr Abbas and 

Muhammad Afzal fired at the deceased is not based on any cogent material and that the 

finding of the police is also not binding upon the Court; that cross version initiated at the 

instance of Waryam is not the cross version of the instant occurrence; that the offence 

alleged against the petitioners falls within the purview of prohibitory clause of Section 497 

of Cr.P.C., so, the petitioners were not entitled to the grant of bail. 

  

5. I have heard the arguments of learned counsel for parties and perused the record. 

  

6. This occurrence took place on 13-7-2009 at about 9-30 a.m., whereas matter was reported 

to the police at 10-30 a.m., so, this was a promptly lodged F.I.R. It was a day light 

occurrence, so, there was no chance of any misidentification of the accused persons. 

Zulfiqar and Muhammad Nawaz, petitioners injured Haq Nawaz, maternal nephew of the 

complainant on the dispute of turn of water. Allah Ditta, deceased intercepted and 

admonished the petitioners on their aforementioned act. Immediately thereafter, both 

petitioners, who were armed with guns allegedly caused fire arm injuries on the person of 

Allah Ditta, deceased which landed on backside of his chest and Allah Ditta, deceased 

succumbed to his injuries at the spot. Perusal of post mortem report of the deceased reveals 

that deceased received fire arm injuries on the backside of his chest, which is in line with the 

prosecution version. So far as the contention of learned counsel for the petitioners that 

complainant filed a private complaint and he implicated eight more accused persons in this 

occurrence and prosecution changed its version, is concerned, it is against the record as 

complainant in his private complaint has levelled same allegations that Zulfiqar and 

Muhammad Nawaz fired with their respective guns at Allah Ditta, deceased, who 
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succumbed to his injuries at the spot. Although during investigation police came to the 

conclusion that petitioners were not involved in the commission of murder of Allah Ditta, 

deceased and both petitioners were declared innocent by the police and according to the 

finding of the police Fakhr Abbas and Muhammad Afzal committed the murder of Allah 

Ditta, deceased, yet perusal of record reveals that police did not collect any evidence in 

support of its finding that Fakhr Abbas and Muhammad Afzal caused the death of Allah 

Ditta, deceased. Opinion of police is not based on any cogent material. Even otherwise ipsi-

dixit of police is not binding on the Court. So far as cross version initiated at the instance of 

Waryam is concerned, according to said cross version Allah Bakhsh inflicted Kassi blow on 

the head of Muhammad Aslam whereas Haq Nawaz inflicted SOTA blow on the head of 

Muhammad Aslam, who fell on the ground and other accused persons also inflicted injuries 

on the person of Muhammad Aslam. This cross version did not disclose that by whom and 

under what circumstances the death of Allah Ditta, deceased was caused. The injuries on the 

person of Muhammad Aslam and Waryam have been duly sustained injuries at the hands of 

complainant party when Allah Ditta, deceased had already expired. Mere non-recovery of 

guns from the possession of the petitioners is no ground to enlarge the petitioners on bail. 

Offence alleged against the petitioners falls within the purview of prohibitory clause of 

section 497 of Cr.P.C. 

  

7. For what has been discussed above, I am of the considered view that the petitioners are 

not entitled to the grant of post-arrest bail, hence, petition in hand is dismissed. 

  

NHQ/M-834/L         Bail refused. 

  

 

PLJ 2012 Cr.C. (Lahore) 75 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan, J. 

MUHAMMAD ASIF--Petitioner 

versus 

STATE and another—Respondents 

 
Crl. Misc. No. 4891-B of 2010, decided on 13.1.2011. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497(2)--Pakistan Penal Code, (XLV of 1860), Ss. 302, 109 & 34--Bail, grant of--

Further inquiry--Motive of the occurrence was not attributed--Co-accused was declared 

innocent by the police during investigation--There was no allegation against the petitioner 

that he caused any injury on the person of the deceased--Only allegation against the 

petitioner was that he fired in the air. Police did not secure any empty cartridge from the 

place of occurrence--Petitioner was the relative of co-accused and possibility of his false 

involvement due to this reason cannot be ruled out--Petitioner was arrested and was behind 

the bar since then--Case was of further inquiry--Bail accepted. [P. 76] A 

Sardar Ghulam Abbas Dogar, Advocate for Petitioner. 

Mr. Muhammad Shahzad Anjum Khokhar, Advocate for Complainant. 
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Mr. Hassan Mahmood Khan Tareen, learned DPG for State. 

Date of hearing: 13.1.2011. 

Order 

Muhammad Asif, petitioner seeks his post arrest bail in a case registered against him vide 

case FIR No. 206 of 2010 dated 25.06.2010 for the offences under Sections 302, 109 & 34 

of PPC registered at Police Station Kassowal, District Sahiwal. 

2.  According to FIR on 25.06.2010 at about 09.30pm, Muhammad Imran, co-accused fired 

two successive shots with his gun at Abdul Sattar, who succumbed to his injuries at the spot. 

The allegation against Muhammad Waqas, co-accused of the petitioner was that he, while 

armed with hatchet kept on raising Lalkara whereas allegation against Muhammad Asif, 

petitioner was that he resorted to aerial firing with his gun .12-bore. 

3.  Learned counsel for the petitioner submits that petitioner did not cause any injury on the 

person of the deceased; that police did not secure any empty from the place of occurrence; 

that motive was not attributed to the petitioner; that, co-accused of the petitioner 

Muhammad Waqas was declared innocent; that only allegation against the petitioner was 

that he fired in the air; that petitioner was involved in this case as he was near relative of 

main accused Muhammad Imran; that petitioner was arrested on 22.08.2010 and he was 

behind the bar for about 4« months; that complainant party filed., a filed private complaint 

regarding this occurrence, hence, petitioner was entitled to the grant of bail. 

4.  Learned DPG and learned counsel for the complainant contended that petitioner was 

specifically nominated in the FIR, who came armed along with his co-accused at the place 

of occurrence and resorted to aerial firing, so he was also vicariously liable for the murder of 

Abdul Sattar, deceased; that gun was also recovered from the possession of the petitioner 

during investigation, so, he was not entitled to the grant of bail. 

5.  Arguments have been heard. Record perused. 

6.  Motive of the occurrence was not attributed to the petitioner in the FIR rather it was 

attributed to Muhammad Waqas, co-accused who was declared innocent by the police 

during investigation. There is no allegation against the petitioner that he caused any injury 

on the person of the deceased. The only allegation against the petitioner is that he fired in 

the air. Police did not secure any empty cartridge from the place of occurrence. The 

petitioner is the relative of Muhammad Imran, co-accused and possibility of his false 

involvement due to this reason can not be ruled out. Petitioner was arrested on 22.08.2010 

and he is behind the bar since then. The trial of the case has not commenced till yet as 

complainant party has filed a private complaint regarding this occurrence. 

7.  For what has been discussed above, the case of petitioner comes within the purview of 

further inquiry, therefore, petition in hand is accepted and petitioner is admitted to bail 

subject to his furnishing bail bonds in the sum of Rs.1,00,000/- with one surety in the like 

amount to the satisfaction of the learned trial Court. 

(A.S.)   Bail accepted. 
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PLJ 2012 Cr.C. (Lahore) 91 (DB) 

[Multan Bench Multan] 

Present: Shahid Hameed Dar and Sardar Muhammad Shamim Khan, JJ. 

GHULAM HUSSAIN alias Abid--Petitioner 

versus 

STATE & another—Respondents 

 
Crl. Misc. No. 287-B of 2011, decided on 7.2.2011. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497(2)--Pakistan Penal Code, (XLV of 1860), Ss. 365-A, 170 & 171--Anti-Terrorism, 

Act, (XXVII of 1997), S. 7--Bail, grant of--Further inquiry--Recovery of abductee was 

effected two days after the registration of FIR--Accused was nominated by abductee--

Identification parade--Accused could not achieve their objects--Validity--Safe course for 

prosecution was to go for lawful exercise of holding the test identification parade of the 

accused which for reason only known to I.O. had not been resorted to--Trial Court would asset 

true import of statement of accused, during trial after recording evidence of the parties--Prima 

facie reasonable ground to believe that case of accused constituted need for further inquiry 

into his guilt within scope of S. 497(2) Cr.P.C.--Bail was allowed.      [Pp. 93 & 94] A & B 

Mr. Shakil Javed Chaudhry, Advocate for Petitioner. 

Mr. Munir Ahmad Sial, DPG for State. 

Date of hearing: 7.2.2011. 

Order 

Ghulam Hussain petitioner seeks bail after arrest in case FIR No. 339, dated 21.09.2007, 

under Sections 365-A/170/171, PPC read with Section 7, ATA, 1997, registered at Police 

Station Thingi, District Vehari, at the instance of Abdul Rehman-complainant, who has 

alleged in the FIR that he alongwith his son Muhammad Naeem boarded a bus for going to 

their house situated in Vehari on 20.09.2007; this bus was intercepted by two cars wherein 8 

unknown accused were seated; the accused had muffled their faces to conceal their identity; 

four of them, the external features of whom have been mentioned in the FIR, caught 

Muhammad Naeem off his collar and abducted him at gunpoint; on resistance shown by 

Muhammad Naeem-abductee, the veils of some of the accused were removed, as a result 

whereof, the complainant identified them as Muhammad Tanvir, Shahid Hussain, Abdul 

Ghaffar and Muhammad Amin; the accused made the abductee sit in Suzuki Mehran and 

drove him away leaving the complainant in a wretched state of mind; the complainant, later 

on, received a phone call from the cell phone of his son whereby one of the accused 

demanded from him ransom of Rs. 8 millions in a very harsh tone. The matter was reported 

to the police by the complainant the same day. 

2.  After having struck a deal with the complainant party accused Shahid and Tanvir took 

Muhammad Naeem-abductee with them and set off for a place where the complainant was 

supposedly present to make payment of ransom amount to the accused but he in an 

intelligent move brought with him a strong contingent of the police, which overpowered 

both the accused before they could retreat. The abductee, however, was recovered in the 

process. 
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3.  Muhammad Naeem, the abductee, joined the investigation immediately on his recovery 

and got recorded his statement under Section 161, Cr.P.C. wherein he gave a detailed 

account of his misery and torrid moments he had been through. He in his statement 

nominated one of the accused as Khan. The police believed that "Khan @ Abid" accused in 

fact represented Ghulam Hussain accused (Petitioner) and that it was his pseudonym. During 

investigation, accused Kamran @ Saffi admitted his guilt and made the disclosure that Khan 

@ Abid in fact was Ghulam Hussain accused and that both of them lived in the same village. 

4.  Learned counsel for the petitioner submits that the petitioner has been falsely involved in 

this case through dishonest investigation by the police as the complainant and other 

prosecution witnesses did not name the petitioner as an accused; the circumstances 

warranted holding of test identification parade and by having not resorted to such exercise 

the implication of the petitioner in this case is highly doubtful; the petitioner did not abscond 

after the registration of FIR and he permanently remained in the area, he hailed from and the 

evidence qua the alleged abscondence of the petitioner is fake; the petitioner after having 

been arrested, underwent physical remand for ten days but it did not yield to collection of 

any incriminating evidence against him; even the abductee could not nominate the petitioner 

as one of the accused and he also harped on the same string by nominating one `Khan' as an 

accused of this case; there are reasonable grounds to believe that the petitioner's case calls 

for further inquiry into his guilt as prosecution is clearly short of connecting evidence 

against him. 

5.  On the other hand, learned DPG submits that Ghulam Hussain accused is the same 

person who was called `Khan' by his co-accused and that it was his fake name which he used 

to conceal his identity; the abductee has named the petitioner in his statement under Section 

161, Cr.P.C. and there may not be two opinions about the identification of the petitioner as 

an accused of this case; lastly submits that the petitioner has committed a heinous offence 

which catches the prohibition of Section 497, Cr.P.C. 

6.  We have heard learned counsel for the parties and gone through the available record. The 

complainant has alleged in the FIR that he alongwith his son Muhammad Naeem-abductee, 

after closing their medical store, sat in a bus bound for Vehari which was intercepted by 8 

unknown accused, who used their cars for this purpose. The accused had veiled their faces to 

conceal their identity. It was the resistance shown by the alleged abductee which caused 

unveiling of faces of four accused and they were identified by the complainant as the 

accused, nominated in the FIR. They, however, did not include the petitioner. After having 

reached a deal with the complainant party, accused Shahid and Tanvir took Muhammad 

Naeem-abductee with them to a fixed place where the complainant was supposed to deliver 

them the ransom amount to the tune of Rs. 8 millions, for securing release of his son 

Muhammad Naeem. The accused could not achieve their mission as they were raided upon 

and taken into custody by the police. 

7.  The recovery of the alleged abductee was effected two days after the registration of the 

FIR who in his statement under Section 161, Cr.P.C. besides furnishing other details of the 

occurrence, also nominated one `Khan @ Abid' as an accused, who was believed by the 

Investigating Officer to be Ghulam Hussain petitioner. We do not find any evidence, which 

could divulge that Ghulam Hussain petitioner was aliasly known as `Khan' or `Abid Ali'. In 

attending circumstances, the safe course for prosecution was to go for the lawful exercise of 

holding the test identification parade of the accused/petitioner, which, for the reasons only 
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known to the Investigating Officer, has not been resorted to. The trial Court shall assess true 

import of the statement of the above-said co-accused of the petitioner, during trial after 

recording evidence of the parties. Prima facie, there are reasonable grounds to believe that 

the petitioner's case constitutes need for further inquiry into his guilt within the scope of 

Section 497(2), Cr.P.C. 

8.  For the foregoing reasons, we accept this application and admit the petitioner to post-

arrest bail subject to furnishing bail bonds in the sum of Rs. 1,00,000/- (Rupees one hundred 

thousand) with two sureties each in the like amount to the satisfaction of the learned trial 

Court. 

(S.L.)   Bail allowed 

 

PLJ 2012 Cr.C. (Lahore) 315 (DB) 

[Multan Bench Multan] 

Present: Muhammad Anwaar-ul-Haq and Sardar Muhammad Shamim Khan, JJ. 

AHSAN ALI alias SHANI--Appellant 

versus 

MALIK SAJJAD AHMED and another—Respondents 

 
Crl. Appeals No. 379 of 2006 and 9 of 2011, heard on 27.9.2011. 

Pakistan Penal Code, 1860 (XLV of 1860)-- 

----Ss. 302(b) & 308--Conviction and sentence--Challenge to--Modification in conviction--

Contention--It was a foggy night or at the time of occurrence tube lights were not lit on 

account of load shedding where occurrence took place--Prosecution had proved its case 

beyond reasonable doubt against appellant by ocular account, medical evidence and 

recovery of pistol from his possession--As appellant was Juvenile, trial Court had convicted 

him u/S. 308 PPC--Contention of counsel for the appellant was correct--Provisions of 

Sections 306, 307, & 308, PPC would only attract in the cases of Qatl-e-Amd which are 

liable to Qisas u/S. 302(a), PPC and not in the cases in which the sentence for Qatl-e-Amd 

has been awarded as Tazir. Section 306, PPC provides that Qatl-e-Amd shall be liable to 

Qisas in the cases when the offender is minor of insane and thus it is clear that in such cases 

punishment of Qisas will remain in operative--Therefore, provisions of Section 308, PPC are 

attracted only in the cases liable to Qisas in which by virtue of provisions of Sections 306 & 

307, PPC punishment of Qisas can not be imposed or enforced and not in the cases in which 

punishment is awarded as Tazir--Conviction against appellant recorded by trial Court u/S. 

308 PPC was not sustainable in the eyes of law and set aside but appellant was convicted 

u/S. 302(b)--Appeal partly accepted.           [Pp. 324, 326 & 327] A, B, C & D 

M/s. Abdul Aziz Khan Niazi and Mian Mahmood Rasheed, Advocates for Appellant. 

Rana Abdul Hameed, APG for State. 

Mr. Muhammad Iftikhar-ul-Haq Khawar, Advocate assisted by Raja Sultan Khurram-uz-

Zaman, Advocate for Complainant. 

Date of hearing: 27.9.2011. 
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Judgment 

Sardar Muhammad Shamim Khan, J.--Ahsan Ali, appellant was tried in a Complaint case 

titled "Malik Sajjad Ahmad Vs. Ahsan Ali" pertaining to case F.I.R No. 11 of 2004 dated 

05.01.2004, registered at Police Station City, Sahiwal, in respect of offences under Sections 

302, 324, 148 & 149 P.P.C. At the culmination of trial, the learned trial Court vide its 

judgment dated 31.05.2006 has convicted and sentenced Ahsan Ali, convict/appellant as 

under:-- 

UNDER SECTION 308 P.P.C. 

14-years R.I. as Tazir, appellant was also directed to pay Diyat equal to the value of 30630 

grams of Silver, to be paid to the legal heirs of the deceased and till the payment of Diyat he 

shall be kept in jail and dealt with in the same manner if sentenced to simple imprisonment 

until the Diyat is paid. 

UNDER SECTION 324/34 P.P.C. 

Four Years, R.I. 

UNDER SECTION 337-F(v)/34 P.P.C. 

One Year R.I. along with `daman' amounting to Rs. 10,000/- payable to Sh. Muhammad 

Arshad, victim and in default thereof, may be kept in jail and be dealt with in the same 

manner as if sentence to simple imprisonment until `daman' is paid. 

The appellant was given the benefit of Section 382-B P.P.C. and all the sentences were to 

run concurrently. 

2.  Feeling aggrieved by the impugned conviction and sentence, Ahsan Ali, appellant has 

filed the instant appeal, whereas initially the complainant had filed PSLA No. 38 of 2006 for 

altering the conviction of Ahsan Ali alias Shani under Section 302(b), PPC which was 

afterwards converted into Crl. Appeal No. 09 of 2011. Both these matters are being decided 

through this judgment. 

3.  Initially report under Section 173 of Cr.P.C. against accused Ahsan Ali alias Shani along 

with co-accused Raashid etc. was submitted before the learned trial Court and when 

cognizance was taken by the learned trial Court, an application was moved by the Ahsan Ali 

accused for bifurcation/separation of his case from the case of his co-accused on the ground 

that he was juvenile and could not be tried jointly with co-accused who were adults. In 

consequence of the order, passed by learned trial Court medical board was constituted, who 

was of the unanimous opinion that Ahsan alias Shani was about 18-years of age. Upon 

receiving the report of the Medical Superintendent DHQ Hospital, Sahiwal, learned trial 

Court declared Ahsan alias Shani as juvenile. Consequently, separate report under Section 

173 of Cr.P.C. regarding Ahsan alias Shani, appellant was submitted before the learned trial 

Court. Being dis-satisfied with the investigation of aforementioned case, complainant filed 

the private complaint before the learned trial Court. Learned trial Court after hearing learned 

counsel for parties and while observing that as in the private complaint and connected 

challan case, the accused and the set of witnesses were the same, therefore, in view of law 

laid down by the August Supreme Court in "Noor Elahi" case, there was no need for 

separate trial in both the cases, these cases were consolidated and the witnesses mentioned in 
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the calendar of witnesses of the challan case and not cited by the complainant Malik Sajjad 

Ahmad in the private complaint were decided to be examined as CWs. 

4.  Brief facts of prosecution story, according to the complainant, given in the private 

complaint are that on 05.01.2004 at about 07.25 pm he was proceeding to his home situated 

at Dosehra Ground on his Motorcycle No. SLH/4847 Yamaha. When he reached near New 

Al-Makka Engineering Works Railway Road, Sahiwal, he saw that his cousin (Chachazad) 

Bilal Ahmad, and Sh. Muhammad Arshad, PW were present in front of New Al-Makka 

Engineering Works and were talking. At that time tube lights were lit in front of Al-Makka 

Engineering Works and also inside the shop. In the meanwhile on three motorcycle Honda 

125/cc, Yamaha and Suzuki, accused persons Nadeem, Rashid Mahmood, Abdul Rehman, 

Nasir, Muhammad Awais, Ahsan Ali and Moon Shah reached there, who were previously 

known to the complainant. The aforementioned accused persons after alighting from their 

motorcycles encircled Malik Bilal Ahmad and took out pistols .30-bore from the folds of 

their Shalwars. Raashid Mahmood and Nadeem raised Lalkara that let Malik Bilal Ahmad 

be taught a lesson for his earlier quarrel and kill him. Upon which Nadeem, accused fired at 

Malik Bilal Ahmad with his pistol hitting him near his right arm pit. Raashid Mahmood 

accused fired two successive pistol shots hitting Malik Bilal Ahmad on his left calf, whereas 

Nasir accused made a fire shot with pistol at Malik Bilal Ahmad, which hit him on the back 

of his right shoulder, thereafter Moon Shah fired with pistol at Malik Bilal Ahmad which hit 

him on the back of his right shoulder near the above mentioned injury. Ahsan alias Shani 

thereafter fired with pistol which hit Malik Bilal Ahmad on the back of his chest in between 

his two shoulders. Then Muhammad Awais fired with pistol which landed on right thigh of 

Malik Bilal Ahmad, who fell down on the ground. Sh. Muhammad Arshad PW, after 

stepping forward tried to stop the accused persons upon which Nadeem accused raised 

Lalkara that Sh. Muhammad Arshad be also killed, upon which Abdul Rehman, accused 

fired with pistol at him, which shot hit him on his right foot. The occurrence was also 

witnessed by Mushtaq Ahmad and Malik Babar. The accused persons decamped from the 

place of occurrence, while making aerial firing. 

5.  Malik Bilal Ahmad and Sh. Muhammad Arshad were shifted to the hospital in injured 

condition by the complainant where in emergency ward Malik Bilal Ahmad succumbed to 

his injuries. 

6.  Motive behind this occurrence was that Muhammad Shahid brother of accused persons 

Raashid Mahmood, Abdul Rehman and Nasir, had earlier got a case registered against Malik 

Bilal Ahmad vide F.I.R No. 420/2003, under Sections 452, 324 & 34 P.P.C. at Police Station 

City, Sahiwal, and due to this grudge the accused persons committed the murder of deceased 

Malik Bilal Ahmad and injured the PW Sh. Muhammad Arshad. 

7.  After the completion of investigation, a separate report under Section 173 Cr.P.C. was 

submitted by the police before the learned trial Court as Ahsan Ali accused was declared 

Juvenile. Therefore, trial of Ahsan Ali appellant was conducted under Juvenile Justice 

System Ordinance, 2000 by the learned trial Court. Ahsan Ali alias Shani, appellant was 

formally charge sheeted to which, he pleaded not guilty and opted trial. 

8.  In order to prove his case, the complainant produced as many as eleven (11)--witnesses. 

PW-1. Malik Sajjad Ahmad, is the complainant of the case and he deposed the same story as 

narrated in his complaint. 
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PW-2. Sh. Muhammad Arshad is the injured witness of the occurrence who supported the 

prosecution story. 

PW-3. Dr. Munir Ahmad Qadri conducted post-mortem examination on the dead body of 

Malik Bilal Ahmad deceased and found the following injuries on his person. 

1-A      Lacerated wound 1cm X 1 cm x deep going blackening of margins present on 

posterio medial aspect middle part of left leg. Margins inverted, (wound of entry). 

1-B      Lacerated wound with everted margin 1.5 cm X 1 cm X deep going present on 

posterio lateral aspect of middle part of left leg. This is exit wound. 

2.         Lacerated wound 1cm X 1 cm X deep going with blackening of inverted edges 

present on posterio medial aspect of left leg 2.5 cm away from Injury No. 1-A. 

3.         Lacerated wound 1 cm X 1.5 cm X deep going with blackening of inverted edges 

present on outer mid part of right thigh. (wound of entry). 

4.         Lacerated wound 1 cm X 1 cm X deep going inverted margins blackening and 

burning of edges present at right axilla. (entry wound). 

5.         Lacerated wound 1.5 cm X 1 cm X deep going blackening of margin which are 

inverted present on mid back of upper chest between two shoulders, (wound of entry). 

6.         Lacerated wound 1 cm X 1 cm X deep going margins inverted burning and 

blackening present on back of right shoulder, (wound of entry.) 

7.         Lacerated wound 1 cm X 1 cm X deep going blackening of margins present, on back 

of right shoulder just medial to the Injury No. 6. (wound of entry). 

In his opinion Injuries No. 3, 4 & 5 collectively were sufficient to cause death of Malik Bilal 

Ahmad, in ordinary course of nature. The probable duration between injuries and death was 

about 1/2 to 1 hour and duration between the death and post-mortem examination was about 

three hours: 

PW-4 Muhammad Saddique, 701/C, escorted the dead body of Malik Bilal Ahmad to 

mortuary for post-mortem examination. 

PW-5 Dr. Arif Mehmood conduct X-ray of Sh. Arshad, PW of his right foot and found that 

there was fracture of the base of right first mata tarsal with metallic dust scattered around 

this area. 

PW-6 Dr. Saeed Ahmad medically examined Malik Bilal Ahmad in an injured condition and 

found the following injuries on his person. 

1-A      A Lacerated wound 1 cm X 1 cm with blackening of margins present on posterio 

medial aspect middle part of left leg. Margins inverted, (wound of entry). 

1-B      A Lacerated wound with everted margin 1.5 cm X 1 cm present on posterio lateral 

aspect of middle part of left leg. (exit wound) 

2.         A Lacerated wound 1 cm X 1 cm X deep going with blackening edges was present 

on posterio medial aspect of left leg 3 cm apart from Injury No. 1-A. 

3.         A Lacerated wound 1.5 cm X 1 cm with blackening of edges X deep going was 

present on outer middle part of right thigh. 
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4.         A Lacerated wound 1cm X 1 cm with blackening of margins X deep going was 

present at right axilla. 

5.         A Lacerated wound 1 X 1 cm with blackening » of margins was present on mid back 

of upper part of chest between the two shoulders. 

6.         A Lacerated wound 1 cm X 1 cm with blackening of margins X deep going was 

present on back of right shoulder. 

7.         A Lacerated wound with blackening of margins 1 cm X 1 cm deep going was present 

on back of right shoulder just medial to Injury No. 6. 

PW-7  Saeed Akhtar, Draftsman deposed that on  the pointation of the PWs and on the 

direction of the Investigating Officer, he prepared site plan of the place of occurrence. 

PW-8 Ghulam Abbas 289/C was a formal witness. 

PW-9  Ghulam Abbas, S.I. on receipt of complaint Ex.PA, lodged the formal F.I.R Ex.PA/1. 

PW-10  Khadim Hussain, SI was the Investigating Officer of this case, who deposed 

regarding the steps of investigation conducted by him. 

PW-11  Muhammad Asif, 195/C was the witness of recovery of pistol from the possession 

of Muhammad Awais, accused. 

9.  Malik Sajjad Ahmad, complainant gave up PW Muhammad Akram C/277 and closed his 

evidence in complaint case. 

10.  Shahid Nazir, SI and Naeem Abbas, Inspector were examined by the learned trial Court 

as CWs. 

11.  Learned ADA tendered in evidence the certified copy of the report of Chemical 

Examiner Ex.PP, the certified copy of report of Serologist Ex.PQ and the certified copy of 

report of Forensic Science Laboratory Ex.PR and closed the prosecution case. 

12.  After closure of evidence of the complainant, the accused was examined under Section 

342 of Cr.P.C. wherein he denied the allegations levelled against him by the prosecution. 

The accused/ appellant neither opted to produce defence evidence nor to depose on oath as 

required under Section 340(2) of Cr.PC. In reply to the question (Why this case was against 

you and why the PWs had deposed against you), Ahsan alias Shani, appellant replied as 

under: 

"I am innocent in this case. I am Merasi by caste. I have not committed any offence. I am a 

poor person. I have been falsely involved in this case with the planning by Malik Sajjad 

Ahmad, PW, who is the Nazim of the area so that my poverty be exploited. During the 

investigation it is in the evidence that the complainant PW-1 Malik Sajjad Ahmad had been 

persuading me and offered me handsome amount to make a confessional statement and to 

become an approver against other under trial accused persons. As I was not willing to yield 

to any of such exploitation, therefore, the PWs who were interested and related with the 

deceased have deposed falsely against me. It was a blind murder. No PW was present. There 

was loadsheding of electricity at the time of occurrence and it was a dark foggy hours night. 

Two assailants, who were unknown, exchanged fires with Bilal deceased. I am also minor at 

the time of occurrence. I was child aging about 16-years. There was no litigation between 

me and Bilal deceased and I have no motive to kill him. The alleged recovery had been 
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planted upon me to strengthen the prosecution evidence. I never led to re cover it and even 

otherwise there is no independent and partial PWs in this case. I never avoided arrest and on 

account of my poverty I had been made a escape goat with the influence of Malik Sajjad 

who is a political figure for refusing his offer. The F.I.R was lodged on the following day as 

the assailants were not known to any one. I have neither any economic nor political nor 

religious nor commercial nor any social community of activities with the other accused 

persons of this case so there was no reason to kill Malik Bilal Ahmad." 

13.  After conclusion of the trial, above mentioned conviction and sentence was passed 

against the appellant by the learned trial Court. 

14.  Ahsan Ali alias Shani, appellant through his appeal, has challenged the validity of 

judgment dated 31.05.2006 passed by the learned trial Court, whereas the complainant 

through Crl. Appeal No. 09 of 2011 has prayed for conviction of appellant Ahsan Ali under 

Section 302(b), PPC. 

15.  Learned counsel for the appellant contends that Ahsan Ali appellant is not connected 

with the motive part of the prosecution story, therefore, there was no reason for the appellant 

to commit the murder of Malik Bilal Ahmad; that occurrence took place at night time which 

was a foggy night and tube lights were not lit at the time of occurrence on account of load 

shedding; that it was an unseen occurrence and both the eye-witnesses were not present at 

the place of occurrence at the relevant time; that in order to prove its case prosecution 

produced Malik Sajjad Ahmad (P.W-1) who is cousin as well as brother-in-law of Malik 

Bilal Ahmad deceased whereas P.W-2 Sh. Muhammad Arshad is a close friend of Malik 

Bilal Ahmad deceased; that no independent person from the vicinity was produced by the 

prosecution in order to establish its case despite the fact that occurrence took place in a 

thickly populated area; that Sh. Muhammad Arshad (P.W-2) did not receive any injury 

during this occurrence rather this injury was fabricated on his person in order to establish his 

presence at the time of occurrence; that learned trial Court acquitted co-accused of the 

appellant Muhammad Nadeem, Abdul Rehman, Nasir Hussain, Muhammad Awais and 

Muzaffar Shah alias Moon Shah in this case who were tried separately, therefore, 

prosecution evidence disbelieved by the learned trial Court to the extent of five acquitted co-

accused, can not be made basis for conviction of the appellant without independent 

corroboration which is lacking in this case; that prosecution did not prove its case beyond 

reasonable doubt against the appellant; that recovery of pistol .30-bore was also planted 

against the appellant and positive report of Forensic Science Laboratory against the 

appellant was also managed by the prosecution; It has lastly been contended that by 

accepting this appeal appellant is liable to be acquitted. 

16.  Learned counsel for the complainant as well as learned A.P.G for the State have 

opposed this appeal on the grounds that FIR in the instant case was promptly lodged; that 

name of the appellant, weapon used by him and specific role of causing injury on the back 

of chest of Malik Bilal Ahmad deceased between his two shoulders has been specifically 

attributed to Ahsan Ali appellant; that injury attributed to Ahsan Ali appellant finds 

corroboration from the post-mortem examination of Malik Bilal Ahmad deceased and during 

post-mortem examination Doctor Munir Ahmad Qadari (P.W-3) observed Injury No. 5 on 

the back of chest between two shoulders of deceased and this injury attributed to the 

appellant was declared cause of death of the deceased; that  learned trial Court wrongly 

acquitted five co-accused in this case by accepting their plea of alibi, therefore, the acquittal 
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of co-accused of the appellant would not adversely effect the case of the prosecution to the 

extent of appellant; that complainant has filed the appeal against the acquittal of co-accused 

of the appellant; that although motive is not attributed to Ahsan Ali appellant but motive is 

always in the mind of the accused; that recovery of pistol .30-bore from the possession of 

Ahsan Ali appellant and positive report of Forensic Science Laboratory is also a 

corroborative piece of evidence against the appellant; that prosecution has proved its case 

against the appellant beyond reasonable doubt. It has further been submitted by learned 

counsel for the complainant and learned D.P.G that learned trial Court has convicted Ahsan 

Ali appellant under Section 308 PPC illegally and that complainant has filed Criminal 

Appeal 09 of 2011 for altering the conviction the appellant under Section 302(b) PPC. It has 

been submitted that provisions of Section 308, PPC are attracted only in the cases liable to 

"Qisas" in which by virtue of provisions of Section 306, PPC and Section 307, PPC the 

punishment of "Qisas" can not be imposed or enforced and not in the cases in which 

punishment is awarded as Ta'zir, therefore, by setting aside the conviction of the appellant 

under Section 308, PPC and by accepting the Crl. Appeal No. 09 of 2011 filed by the 

complainant the conviction of the appellant be recorded under Section 302, PPC. 

17.  We have heard the arguments advanced by learned counsel for the parties and perused 

the record with care. 

18.  This occurrence took place on 05.01.2004 at about 7:30 p.m. whereas Malik Sajjad 

Ahmad complainant (P.W-1) got his statement (EX.PA) recorded before the police at 7:50 

p.m. at Civil Hospital Sahiwal after twenty minutes of the occurrence. Even formal FIR 

(EX.PA/1) was chalked out at 8:15 p.m., therefore, in our view it was a promptly lodged FIR 

which contains the name of Ahsan Ali appellant, his specific role in the occurrence, weapon 

used by him and names of the P.Ws. 

19.  Motive behind this occurrence was that Muhammad Shahid brother of co-accused 

Rashid Mehmood, Abdul Rehman and Muhammad Nasir earlier got a case registered against 

Malik Bilal Ahmad deceased vide FIR No. 420/2003 offences under Section 452, 324 & 34, 

PPC at Police Station City Sahiwal and on account of that grudge the accused persons 

committed the murder of Malik Bilal Ahmad deceased and injured Sheikh Muhammad 

Arshad. Ahsan Ali appellant has no connection with the aforementioned motive part of the 

prosecution story. Appellant is neither related nor belonged to brother-hood of Muhammad 

Shahid who lodged the aforementioned case against Malik Bilal Ahmad deceased, therefore, 

prosecution did not prove the motive of this occurrence against Ahsan Ali appellant. 

20.  Ocular account in this case has been furnished by Malik Sajjad Ahmad, complainant 

(P.W-1) and Sheikh Muhammad Arshad (P.W-2). Both these eye-witnesses have 

corroborated the prosecution story as narrated by Malik Sajjad Ahmad, (complainant) in FIR 

as well as in private complaint filed by him against Ahsan Ali appellant. Both these eye-

witnesses have categorically stated that Ahsan Ali appellant fired with pistol .30-bore which 

landed on the person of Malik Bilal Ahmad deceased on the back of his chest between his 

shoulders. Although Malik Sajjad Ahmad (complainant) is cousin as well as brother-in-law 

of Malik Bilal Ahmad deceased whereas Sheikh Muhammad Arshad (P.W-2) is close friend 

of Malik Bilal Ahmad deceased but their relation with the deceased is not a ground itself to 

discard their testimony. In this respect, we respectfully refer the case of Khizar Hayat vs. 

The State (2011 SCMR 429) wherein the Hon'ble Supreme Court has observed as under: 
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"The statement of witness on account of being interested witness can only be discarded if it 

is proved that an interested witness has ulterior motive on account of enmity or any other 

consideration. Essentially this proposition has been considered in number of cases and this 

Court had declined to give weight to it, in absence of any reason leading to show that for 

some ulterior motive or on account of enmity the statement has been falsely given. There is 

no rule of law that statement of interested witness can not be taken into consideration 

without corroboration and even uncorroborated version can be relied upon if supported by 

the surrounding circumstances." 

21.  Both these eye-witnesses can not be termed as interested witnesses as they had no 

enmity or ill-will against Ahsan Ali appellant to falsely implicate him in this case. This 

occurrence took place at 7:30 p.m. in the month of January but prosecution has given source 

of identification in the FIR and they have categorically stated that Ahsan Ali appellant was 

identified as tube lights were lit in front of "New Al-Makkah Engineering Works" where the 

occurrence took place. The contention of learned counsel for the appellant that it was a 

foggy night and that at the time of occurrence tube lights were not lit as it was load shedding 

at that time, can not be believed as it was not proved by the appellant that it was a foggy 

night or at the time of occurrence tube lights were not lit on account of load shedding where 

the occurrence took place. Perusal of site-plan EX.PN/1 reveals that presence of tube lights 

at the place of occurrence has been mentioned therein. 

22.  Both these eye-witnesses remained consistent on all material aspect of the case to the 

extent of Ahsan Ali appellant. Although there were minor contradictions in the evidence of 

both these witnesses but those were not fatal, at least to the extent of Ahsan Ali appellant. 

Both these eye-witnesses were cross-examined by the defence at length but their evidence 

could not be shattered to the extent of involvement of the appellant. Malik Sajjad Ahmad 

(P.W-1) has sufficiently explained the reason of his presence at the time of occurrence 

whereas P.W-2 Sheikh Muhammad Arshad sustained injury during this occurrence and his 

presence at the time of occurrence has been established by the evidence of Dr. Saeed Ahmad 

(P.W-6) who found lacerated wound of entry 1cm X 1 cm with blackening present on 

medial aspect of sole of his right foot. P.W-2 Sheikh Muhammad Arshad is also not related 

with the complainant party rather he was only friend of the deceased, therefore, evidence of 

both these eye-witnesses is natural, straightforward and trust worthy. 

23.  Learned counsel for the appellant contended that injury on the person of Sheikh 

Muhammad Arshad (P.W-2) was fabricated and that he did not sustain any injury during the 

occurrence can not be believed as during the cross-examination Dr. Saeed Ahmad (P.W-6) 

denied the suggestion that injuries on the person of Sheikh Muhammad Arshad can be the 

result of any friendly act. Learned trial Court acquitted co-accused of the appellant Nasir 

Hussain, Muhammad Nadeem, Abdul Rehman, Muhammad Awais and Muzaffar Shah alias 

Moon Shah but their acquittal would not effect the case of the appellant as the Court has to 

sift grain from chaff. In this respect we refer the case reported as "Khadim Hussain Vs. The 

State" (PLJ 2011 SC 327). 

24.  The medical evidence which was furnished by Dr. Munir Ahmad Qadri (P.W-3) and Dr. 

Saeed Ahmad (P.W-6) is inconformity with the eye-witness account and has provided 

necessary corroboration thereto. According to prosecution story Ahsan Ali appellant fired on 

the person of Malik Bilal Ahmad deceased with pistol .30-bore which landed on the back of 

his chest between his shoulders which fact is fully born out from the statement made by Dr. 
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Munir Ahmad Qadri (P.W-3). This injury attributed to the appellant was observed by the 

doctor as Injury No. 5 which is noted as under: 

"Lacerated wound 1.5 cm X 1 cm X deep going blackening of margin which are inverted 

present on mid back of upper chest between two shoulders ( wound of entry)" 

This injury was also observed by Dr. Saeed Ahmad (P.W-6) who medically examined Malik 

Bilal Ahmad deceased in an injured condition. Injury attributed to Ahsan Ali appellant was 

caused by fire-arm and was anti-mortem in nature and was cause of death of the deceased. 

The probable duration as given by Dr. Munir Ahmad Qadari (P.W-3) between the injuries 

and death was about 1/2 to 1-hour and duration between death and post-mortem examination 

was about three hours which also corroborates the time of occurrence as narrated by the 

witnesses. 

25.  The other incriminating evidence against Ahsan Ali appellant is recovery of pistol .30-

bore. According to the evidence of Malik Sajjad Ahmad (P.W-1), on 05.01.2004 

Investigating Officer secured two crime empties from the spot (P-5/1-2) and took the same 

into possession vide recovery memo. Ex.PD after making it into a sealed parcel. This P.W. 

further deposed that on 28.01.2004 Ahsan Ali, appellant while in police custody led to the 

recovery of pistol .30-bore 

(P-9) alongwith three live bullets (P-10/1-3) which were made into a sealed parcel and were 

taken into possession vide recovery. Memo. Ex.P.G. The empties were received in the office 

of Forensic Science Laboratory on 21.01.2004 before the recovery of pistol .30-bore from 

the possession of the appellant. Perusal of report of said laboratory EX.P.R reveals that 

crime empty of pistol .30-bore was fired from the pistol .30-bore recovered from the 

possession of the appellant. Therefore, prosecution has proved the recovery of pistol from 

the possession of the appellant which is also a corroborative piece of evidence against him. 

26.  In view of what has been discussed above, we have no hesitation in holding that 

prosecution has proved its case beyond reasonable doubt against Ahsan Ali appellant by 

ocular account, medical evidence and recovery of pistol from his possession. As appellant 

Ahsan Ali was juvenile therefore, learned trial Court has convicted Ahsan Ali appellant 

under Section 308, PPC and sentenced him to 14-years R.I alongwith payment of Diyat. 

27.  Malik Sajjad Ahmad (complainant) has filed Criminal Appeal No. 09 of 2011 

contending therein that conviction of the appellant Ahsan Ali under Section 308, PPC 

recorded by the learned trial Court was not sustainable in the eyes of law as provisions of 

Section 308, PPC are attracted only in cases liable to Qisas and not in the cases in which 

punishment is awarded as Tazir. 

28.  The contention of learned counsel for the appellant is correct. Provisions of Sections 

306, 307, & 308, PPC would only attract in the cases of Qatl-e-Amd which are liable to 

Qisas under Section 302(a), PPC and not in the cases in which the sentence for Qatl-e-Amd 

has been awarded as Tazir. Section 306, PPC provides that Qatl-e-Amd shall not be liable to 

Qisas in the cases when the offender is minor or insane and thus it is clear that in such cases 

punishment of Qisas will remain in operative. Therefore, provisions of Section 308, PPC are 

attracted only in the cases liable to Qisas in which by virtue of provisions of Sections 306 & 

307, PPC punishment of Qisas can not be imposed or enforced and not in the cases in which 

punishment is awarded as Tazir. In this regard, we respectfully refer to the case reported as 
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Tauqeer Ahmad Khan vs. Zaheer Ahmad and others (2009 SCMR 420) wherein the Hon'ble 

Supreme Court has observed as under:-- 

--Ss. 302(b) & 308--Constitution of Pakistan (1973), Art. 185(3)--Leave to appeal was 

granted by Supreme Court to consider; whether observation of High Court to the effect that 

accused, at the time of occurrence was less than 18 years of age and judgment based thereon 

was sustainable. 

--S. 308--Qatl-e-Amd not liable to Qisas--Scope--Provision of S. 308 P.P.C. is attracted only 

in case liable to Qisas in which by virtue of provisions of Ss. 306 and 307 P.P.C., the 

punishment of Qisas cannot be imposed or enforced and not in the cases in which 

punishment is awarded as Tazir. 

--Ss. 302 & 308--Re-appraisal of evidence--Age of accused--Determination of--Onus to 

prove--Accused was convicted by Trial Court and sentenced to imprisonment for life--High 

Court held the accused to be less than 18-years of age and by exercising powers under the 

provisions of S. 308 P.P.C., reduced the sentence from life imprisonment to seven years of 

imprisonment as "Tazir"--Validity--Inquiry was conducted by Trial Court regarding age of 

accused and had found that accused was not minor at the time of commission of offence--

Such inquiry conducted by Trial Court culminating into a proper order which was not 

challenged during trial by accused, was conclusive and final for the determination of age--

Plea of minor age of accused was nothing but an after-thought, onus to prove such plea was 

heavily placed on the shoulders of accused but he failed to discharge the same by producing 

cogent and convincing evidence--Evidence produced by accused was discrepant and fell 

short of required standard--Mere assertion of accused that at the time of occurrence he was 

below the age of 18 years and was entitled to benefit under S. 308 P.P.C., without positive 

attempt on his part to substantiate the same, was of no consequence--Judgment passed by 

High Court was set aside and that of Trial Court was restored--Appeal was allowed." 

29.  Therefore, in our view the conviction recorded by the learned trial Court against the 

appellant Ahsan Ali under Section 308, PPC is not sustainable in the eyes of law. Therefore, 

Criminal Appeal No. 09 of 2011 filed on behalf of Malik Sajjad Ahmad appellant/ complainant 

is accepted. The conviction of appellant Ahsan Ali under Section 308, PPC recorded by the 

learned trial Court vide judgment dated 31.05.2006 is set aside and appellant is convicted under 

Section 302(b), PPC and sentenced to imprisonment for life. The extreme penalty of death is 

not awarded to the appellant as he is juvenile. Ahsan Ali appellant shall also pay the 

compensation amounting to Rs. 1,00,000/- (one lac) under Section 544-A Cr.P.C. payable to 

the legal heirs of the deceased and this amount shall be recoverable as arrears of land revenue. 

In default of payment of compensation he would further undergo S.I for six months. 

30.  The conviction recorded by the learned trial Court under Sections 324/34 PPC, and 337-

F(v)/34 PPC against the appellant is set aside as according to the evidence of Sheikh 

Muhammad Arshad (P.W-2) injury on his person was not caused by Ahsan Ali appellant. 

31.  With aforementioned modification in the conviction of the appellant, Criminal Appeal 

No. 379 of 2006 filed on behalf of the appellant Ahsan Ali is partly accepted as his 

conviction under Sections 324/34, PPC and 337-F(v)/ 34, PPC has been set aside by us. 

(A.S.)   Appeal partly accepted. 
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PLJ 2012 Cr.C. (Lahore) 703 (DB) 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan and Muhammad Yawar Ali, JJ. 

SAIFULLAH and another--Petitioner 

Versus 

STATE and 2 others—Respondents 

 
M.R. No. 59 of 2008 and Crl. No. 130 & 122 of 2008, heard on 25.1.2012. 

Interested witnesses-- 

----Mere relationship of eye-witnesses with deceased was no ground itself to discard their 

testimony as eye-witnesses were not inimical to the accused.         [P. 711] A 

2011 SCMR 429, ref. 

Natural Witness-- 

----Independent witnesses was not produced in order to establish the case--As occurrence 

took place in clinic and Dr. owner of clinic was natural witness who was not produced by 

prosecution in order to establish its case, has no force at perusal of evidence of the eye-

witnesses revealed that Dr. was not present in his clinic at time of occurrence--Even, 

independent witnesses hesitate to become witness in murder cases in order to avoid enmity 

with the accused persons.            [P. 711] B 

Rare Phenomenon-- 

----Occurrence took place at day time--No chance of misidentification--Specific allegation 

against the accused that he fired at deceased with pistol who succumbed to injuries at spot, 

therefore, this is single accused case and substitution in such cases is rare phenomenon. 

 [P. 712] C 

Qanun-e-Shahadat Order, 1984 (10 of 1984)-- 

----Art. 121--Criminal Procedure Code, (V of 1898), S. 340(2)--Specific plea--Bound to 

prove--Failed to prove--Validity--Accused did not opt to appear to depose on oath as 

required u/S. 340(2), Cr.P.C. in order to prove specific plea taken by him, therefore, such 

plea had been taken by accused only to save his skin which cannot be believed. [P. 712] D 

Ocular account-- 

----Medical evidence qua seat of injury and weapon used during occurrence--Probable time 

between injury and post-mortem examination of deceased was given by doctor as 3 hours, 

which corroborated time of occurrence as given by prosecution.     [P. 713] E 

Appreciation of Evidence-- 

----Recovery of pistols--Recovery from possession was not corroborative piece of evidence-

-No person from vicinity was joined in order to witness recovery on pointation of the 

accused--No empty was secured from place of occurrence, therefore, there was no report of 

FSL in order to establish that pistol recovered on pointation of accused was the same which 

was used during occurrence--Recovery from possession of accused was not believable and 

same was inconsequential and was not a corroborative piece of evidence against him. 

[P. 713] F 



 

(188) 

 

Pakistan Penal Code, 1860 (XLV of 1860)-- 

----Ss. 302(b) & 34--Conviction and sentence recorded against accused by trial Court--

Challenge to--Appreciation of evidence--Natural witness of occurrence was not produced in 

order to prove its case--Motive was not attributed--No empty was secured from place of 

occurrence--Accused was not a corroborative piece of evidence--No evidence regarding 

vicarious liability--Validity--High Court had no hesitation in holding that prosecution had 

proved its case beyond of doubt against accused by ocular account and medical evidence, 

therefore, accused was rightly convicted--So far as quantum of sentence of accused, the 

following are mitigating circumstances as prosecution did not prove the motive part of 

prosecution story as accused had no reason to commit murder of deceased on account of 

motive set up by prosecution--Real reason for commission of murder of deceased at hands 

of accused had been suppressed and concealed by prosecution--Prosecution did not prove 

recovery of pistol from possession of accused and same was not a corroborative piece of 

evidence which was incriminating circumstances in favor of accused--Sentence of death was 

converted into imprisonment for life.  [Pp. 713 & 714] G, H & I 

Sh. Abdul Samad, Advocate for Appellants (in Crl. A. No. 122/2008). 

Rana Abdul Majeed, Addl.P.G. for State. 

Makhdoom Syed Muhammad Mumtaz Hussain, Advocate for Complainant. 

Date of hearing: 25.1.2012. 

Judgment 

Sardar Muhammad Shamim Khan, J.--Saif Ullah and Munir Ahmad along with Zaka 

Ullah were tried by learned Addl. Sessions Judge, Muzaffargarh in case FIR No. 149 dated 

06.05.2007 for the offence under Section 302/34, PPC, Police Station City Alipur, who vide 

judgment dated 30.06.2008 convicted Saif Ullah, appellant under Section 302-B, PPC read 

with 34, P.P.C. and sentenced him to Death and to pay compensation of Rs.50,000/- to be 

paid to the legal heirs of the deceased, and in case of default to undergo six months S.I., 

whereas Munir Ahmad, appellant was convicted under Section 302-B, PPC read with 34 

P.P.C. and sentenced him to Imprisonment for Life and to pay compensation of 

Rs.1,00,000/- to be paid to the legal heirs of the deceased, and in case of default to undergo 

six months S.I. Benefit of Section 382-B, Cr.P.C. was extended in favour of Munir Ahmad, 

appellant. Other accused person namely Zaka Ullah was acquitted of the charge. 

2.  The appellants Saif Ullah and Munir Ahmad have filed Crl. Appeal No. 130 of 2008 and 

Crl. Appeal No. 122 of 2008, respectively against their conviction and sentence recorded 

against them, whereas the learned trial Court has sent a reference (M.R. NO.59 of 2008) for 

the confirmation or otherwise of death sentence of Saif Ullah, appellant. We propose to 

dispose of aforementioned matters through this single judgment. 

3.  Brief facts of the case as disclosed by Ghulam Yasin, complainant in the F.I.R Ex.PN 

were that he was a cultivator. His son Kafayat Ullah, aged 24/25 years was working as 

Dispenser in the Clinic of Dr. Abdul Hafeez Khan, situated near Madni Masjid, Circular 

Road, Alipur. On 06.05.2007, at about 03.00 pm, he along with Ghulam Muhammad s/o 

Rahim Bakhsh, Muhammad Amin s/o Ganman Khan was present in the Clinic of Dr. Abdul 

Hafeez in connection with some work. In the meantime, Saif Ullah son of Hazoor Bakhsh, 

armed with .12-bore pistol and Munir Ahmad s/o Fida Hussain armed with pistol came 

there. Saif Ullah fired with his pistol .12-bore which hit Kafayat Ullah, his son, on his back 
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side below left shoulder. Munir Ahmad aimed his pistol at them and warned that it would 

not be good for anyone, if came near. Both the accused ran towards north to Khairpur 

Chowk. In the meanwhile, other persons also came there. They followed the assailants, but 

both the accused persons succeeded in running away after sitting on a motorcycle with an 

unknown person, who was standing at Mohajirin Imamkhana near Khairpur Road. They 

took care of Kifayat Ullah after returning, but he had succumbed to his injuries. 

4.  Motive behind the occurrence was that his son Kifayat Ullah was engaged with Mst. 

Rizwana alias Momil d/o Ganwar Khan, but they refused to give her hand to Kifayat Ullah, 

because they wanted to marry her with Munir Ahmad. But Mst. Rizwana alias Momil 

refused to marry with Munir Ahmad. It was heard that Mst. Rizwana alias Momil had 

committed suicide few months ago. This grudge motivated the accused persons to murder 

his son with their mutual consultation. 

5.  After completion of investigation Saif Ullah and Munir Ahmad, appellants along with 

Zaka Ullah were found guilty of the offence, therefore, challan was submitted before the 

learned trial Court for trial. 

6.  Charge against the accused persons was framed to which, they pleaded not guilty and 

opted to be tried. 

7.  In order to prove its case, the prosecution examined as many as (14) Fourteen witnesses. 

PW-1 Muhammad Saleem, ASI on 06.05.2007, on the receipt of complaint, drafted formal 

F.I.R Ex,PA. 

PW-2 Rana Tahir, on 06.05.2007 identified the dead body of Kifayat Ullah, deceased, at the 

time of autopsy in THQ Hospital, Alipur. 

PW-3 Muhammad Saleem C/335 on 06.05.2007 escorted the dead body to the mortuary for 

autopsy. 

PW-4 Muhammad Abid HC/452/Moharrar deposed that on 06.05.2007 Investigating Officer 

handed over to him one sealed parcel said to contain blood stained cotton and one sealed 

plastic box containing seal of Civil Hospital, Alipur along with three pellets and one 

cartridge, one blood stained cot, one pair of shoes black coloured and last worn clothes of 

the deceased, which he kept in Malkhana in safe custody. On 27.05.2007 he handed over 

aforementioned sealed parcels to Abdul Majeed, C/1344 for their onward transmission to the 

office of the Chemical Examiner and Forensic Science Laboratory, Lahore. On 16.07.2007 

Investigating Officer handed over to him one sealed parcel containing pistol .12-bore along 

with six live cartridges and pistol .30-bore along with eight bullets for keeping them in safe 

custody. On 08.08.2007 he handed over .12-bore pistol along with six live bullets to Riaz 

Hussain C/881 for onward transmission to the office of Forensic Science Laboratory. He 

deposited the pistol .30-bore along with eight live bullets in the Malkhana Alipur for its safe 

custody. On 20.07.2008 Investigating Officer handed over to him one motorcycle No. 

9303/BRL which he kept in the Malkhana. 

PW-5 Muhammad Amin and PW-6 Ghulam Muhammad are the eye-witnesses of this case, 

who have supported the prosecution story. 

PW-7 Muhammad Tahir, Draftsman prepared scaled site-plan on the direction of local 

police and pointation of the witnesses. 
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PW-8 Mashooq Ali C/427 is the recovery witness and deposed regarding the recovery of 

motorcycle bearing Registration No. 9303/BRL 

PW-9 Salim Iqbal, Sub-Inspector deposed regarding the investigation of the case conducted 

by him. 

PW-10 Mumtaz Hussaih, ASI, on 17.07.2007, effected the arrest of Zaka Ullah, accused. 

PW-11 Dr. Syed Ishfaq Ali Kazmi, Senior Medical Officer, THQ Hospital conducted Post 

Mortem Examination on the dead body of Kifayat Ullah, deceased and found the following 

injuries on his person. 

i.          A fire-arm rounded wound of 3.5 cm X 3.5 cm on the back of lower half of left 

scapular region with burnt inverted blackening margin, with exposed muscular tissue and 

haematoma (fire-arm entrance wound of multi pellet cartridge) 

In his opinion, the cause of death in this case was fire-arm Injury No. 1. The probable time 

between injury and death was within one hour and between death and post-mortem 

examination was within three hours. 

PW-12 Abdul Majeed C/134 transmitted the blood-stained cotton and one plastic tin to the 

office of Chemical Examiner, Lahore. 

PW-13 Mati Ullah, Inspector/S.H.O. deposed regarding the steps of investigation conducted 

by him. 

PW-14 Riaz Hussain C/881 transmitted one sealed parcel said to contain pistol .12-bore 

along with six cartridges to the office of Forensic Science Laboratory, Lahore. 

8.  It is pertinent to mention here that Ghulam Yasin, complainant died after the registration 

of F.I.R, therefore, his statement was not recorded during the trial. 

9.  Learned DDPP gave up PWs namely Imdad Hussain C/673 and Nazeer Ahmad being 

unnecessary and after tendering in evidence the report of Forensic Science Laboratory, 

Ex.PR, report of Chemical Examiner as Ex.PS and report of Serologist as Ex.PT, closed the 

prosecution case. 

10.  After the closure of the evidence, the statements of accused persons under Section 342 

of, Cr.P.C. were recorded. They denied the allegations levelled against them and professed 

their innocence. In answer to question, why this case against you and why the PWs have 

deposed against you, the appellants Saif Ullah and Munir Ahmad took the same stance and 

replied as under:-- 

"Kifayat Ullah deceased was employed as Dispenser in the Al-Hafeez Clinic, Alipur, where 

some nurses were also employed. He developed illicit relations with them. When the 

relatives of the nurses came to know about such illicit relations of the deceased with the 

nurses, they committed the murder of the deceased due to his illicit relations with the nurses 

of the Clinic. The complainant party has falsely involved me and my co-accused persons in 

this case due to our dispute over landed property. Private PWs have deposed falsely due to 

said landed property dispute. The official PWs have deposed falsely just to strengthen the 

case being police officials." 

11.  Saif Ullah and Munir Ahmad, appellants did not opt to appear under Section 340(2) of, 

Cr.P.C. in disproof of the allegations levelled against them nor produced any evidence in 

their defence. 
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12.  After conclusion of the trial above mentioned conviction and sentence was passed 

against the appellants whereas Zaka Ullah accused person was acquitted of the charge. 

13.  Saif Ullah and Munir Ahmad, appellants through the instant appeals have challenged 

the validity of the impugned judgment. 

14.  Learned counsel for the appellants contended that ocular account of this case has been 

furnished by Muhammad Amin, PW-5, who is real uncle of Kafayat Ullah, deceased and 

Ghulam Muhammad, PW-6, who is real cousin of Ghulam Yasin, complainant, father of the 

deceased; that occurrence took place in the clinic of Dr. Abdul Hafiz Khan, who was the 

natural witness of the occurrence but he was not produced by the prosecution in order to prove 

its case; that both eye-witnesses resided at a distance of 5 KM from the place of place of 

occurrence, therefore, they were chance witnesses, therefore, their evidence is not reliable; that 

prosecution has not proved the motive part of the prosecution story and even if the motive of 

the prosecution story is believed, Saif Ullah, appellant had no reason to commit murder of 

Kafayat Ullah deceased as motive was not attributed to him; that no empty was secured from 

the place of occurrence, therefore, pistol allegedly recovered from the possession of Saif 

Ullah, appellant, is not a corroborative piece of evidence against him as there is no report of 

Forensic Science Laboratory that same pistol was used during the occurrence; that prosecution 

has not proved its case beyond reasonable doubt against the appellants; that Munir Ahmad, 

appellant was allegedly present at the place of occurrence but there is no allegation against 

him that he caused any injury on the person of Kafayat Ullah, deceased; that infact Kafayat 

Ullah, deceased developed illicit relations with some Nurses, who were employees in Al-

Hafeez Clinic and when relatives of the Nurses came to know about illicit relationship of 

Kafayat Ullah with Nurses, they committed his murder; that there is no evidence regarding the 

vicarious liability of Munir Ahmad appellant with his co-accused Saif Ullah for the 

commission of murder of deceased but learned trial Court has convicted Munir Ahmad 

appellant without any lawful justification. Thus it is submitted that by accepting these appeals, 

appellants are entitled to be acquitted. Lastly, learned counsel for Saif Ullah, appellant 

submitted that if this Court is not persuaded in acquitting Saif Ullah, appellant, then at least 

the case of Saif Ullah, appellant comes within the purview of mitigating circumstances as 

motive and recovery of pistol against Saif Ullah appellant was not proved by the prosecution. 

15.  Learned DPG and learned counsel for the complainant have opposed these appeals on 

the grounds that both appellants were nominated in the promptly lodged F.I.R; that there 

was specific allegation against Saif Ullah, appellant that he was armed with pistol .12-bore 

and fired at Kafayat Ullah, deceased, which landed on his back side, below the left shoulder; 

that post-mortem examination conducted on the dead body of Kafayat Ullah, deceased 

corroborates the ocular account furnished by the prosecution; that prosecution has also 

proved motive part of prosecution story; that recovery of pistol from Saif Ullah, appellant is 

also a corroborative piece of evidence against him as according to the report of Forensic 

Science Laboratory the pistol recovered from his possession was in working condition; that 

the prosecution has proved its case beyond reasonable doubt, therefore, these appeals are 

liable to be dismissed. 

16.  We have heard the arguments advanced by the learned counsel for the parties and 

perused the record with care. 

17.  It has been noticed by us that this occurrence took place on 06.05.2007 at about 03.00 

pm whereas statement of complainant Ex.PN was recorded at 03.15 pm at Al-Hafeez 
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Hospital, after 15-minutes of the occurrence whereas formal F.I.R Ex.PA was chalked out at 

03.30 pm. Even post-mortem examination on the dead body of Kafayat Ullah, deceased was 

conducted at 06.00 pm on the same day, after three hours of the occurrence. Such promptly 

lodged F.I.R excludes the chances of consultations and deliberation. Name of the accused, 

manner of the occurrence, seat of injury, weapon of offence used during the occurrence and 

names of the PWs were mentioned by the complainant in the F.I.R. 

18.  Motive behind this occurrence as alleged by the prosecution is that Kafayat Ullah, 

deceased was engaged with Mst. Rizwana alias Momal daughter of Ganwar Khan but they 

refused to give her hand to Kafayat Ullah deceased because they wanted to marry Mst. 

Rizwana alias Momal with Munir Ahmad, appellant. Whereas, Mst. Rizwana alias Momal 

refused to marry with Munir Ahmad, appellant. Mst. Rizwana alias Momal committed 

suicide few month prior to this occurrence and on account of this grudge the accused 

persons committed the murder of Kafayat Ullah with their mutual consultation. 

19.  In order to prove motive, prosecution produced Muhammad Amin, PW-5 and Ghulam 

Muhammad, PW-6, who had deposed regarding the motive as stated above. The prosecution 

did not produce any evidence in order to establish that Mst. Rizwana alias Momal was 

engaged with Kafayat Ullah, deceased but her parents refused to give her hand to Kafayat 

Ullah, deceased as they wanted to marry Mst. Rizwana alias Momal with Munir Ahmad, 

appellant. Prosecution also did not produce any evidence that Mst. Rizwana alias Momal 

refused to marry Munir Ahmad, appellant. It has been observed by us that Saif Ullah, 

appellant, who committed the murder of Kafayat Ullah deceased, had no connection with the 

above said motive of prosecution. It is un-understandable that why Saif Ullah, appellant 

committed the murder of Kafayat Ullah, deceased, if parents of Mst. Rizwana alias Momal 

refused to give her hand to the deceased and that parents of Mst. Rizwana alias Momal 

wanted to give her hand to Munir Ahmad, appellant. It was not the case of prosecution that 

Kafayat Ullah, deceased was insisting upon getting hand of Mst. Rizwana alias Momal when 

her hand was refused by her parents to him. It was also not the case of prosecution that Mst. 

Rizwana alias Momal refused to marry with Munir Ahmad, appellant as she wanted to marry 

with Kafayat Ullah deceased. In these circumstances there was no reason, even for Munir 

Ahmad, appellant for having consultations with his co-accused Saif Ullah for committing 

the murder of Kafayat Ullah, deceased, therefore, we have reason to believe that neither 

prosecution has proved motive as set up by it during the trial nor this motive was cause of 

grudge for appellants for committing the murder of Kafayat Ullah deceased. 

20.  Ocular account in this case was furnished by Muhammad Amin, PW-5 and Ghulam 

Muhammad, PW-6, who have categorically deposed that on 06.05.2007 at about 03.00 pm 

they were present in clinic of Dr. Hafeez Ullah, in the meanwhile Saif Ullah, appellant armed 

with pistol .12-bore came over there. Saif Ullah, appellant fired with his pistol which hit 

Kafayat Ullah on his back side, below the left shoulder and thereafter Saif Ullah along with 

Munir Ahmad, appellant succeeded in running away on a motorcycle with a person, who was 

standing at Mohajrin Imam Khana. Kafayat Ullah succumbed to the injury at the spot. 

21.  Although Muhammad Amin, PW-5 is real uncle of Kafayat Ullah, deceased whereas 

Ghulam Muhammad, PW-6 is real cousin of Ghulam Yasin (since dead), complainant, father 

of Kafayat Ullah but mere relationship of these eye-witnesses with the deceased is no 

ground itself to discard their testimony as both these eye-witnesses are not inimical to the 
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appellants. In this respect we respectfully refer the case of "Khizar Hayat vs. The state" 

(2011 SCMR 429) wherein the Hon'ble Supreme Court has observed as under:-- 

"The statement of witness on account of being interested witness can only be discarded if it 

is proved that an interested witness has ulterior motive on account of enmity or any other 

consideration. Essentially this proposition has been considered in number of cases and this 

Court had declined to give weight to it, in absence of any reason leading to show that for 

some ulterior motive or on account of enmity the statement has been falsely given. There is 

no rule of law that statement of interested witness can not be taken into consideration 

without corroboration and even uncorroborated version can be relied upon if supported by 

the surrounding circumstances." 

22.  Muhammad Amin, PW-5 and Ghulam Muhammad, PW-6 reside at a distance of 5 KM 

from the place of occurrence but both these eye-witnesses have reasonably explained the 

reason of their presence at the spot at the time of occurrence and stated that they had gone to 

the Al-Hafeez Clinic in order to take money from Kafayat Ullah, deceased, therefore, they 

could not be termed as chance witnesses. Both these eye-witnesses have given the detailed 

account of events leading to the murder of Kafayat Ullah deceased and remained unanimous 

on all material aspects of the case. Both these eye-witnesses were cross-examined at length 

by the defense but their evidence was not shattered by the defense in any manner. Perusal of 

evidence of both these eye-witnesses reveals that defense has not seriously cross-examined 

these PWs regarding the eye-witness account of prosecution story. 

23.  The contention of learned counsel for the appellants that as this occurrence took place in 

the Clinic of Dr. Abdul Hafeez Khan, therefore, Dr. Abdul Hafeez Khan was the natural 

witness,who was not produced by the prosecution in order to establish its case, has no force as 

perusal of evidence of both these eye-witnesses reveals that Dr. Abdul Hafeez Khan was not 

present in his Clinic at the time of occurrence. Even otherwise, independent witnesses hesitate 

to become witness in murder cases in order to avoid enmity with the accused persons. 

24.  This occurrence took place at day time, therefore, there was no chance of mis-

identification. There is specific allegation against Saif Ullah, appellant that he fired at the 

deceased with pistol .12-bore, who succumbed to the injuries at the spot, therefore, this is a 

single accused case and substitution in such cases is rare phenomenon. It can not be expected 

from Ghulam Yasin, complainant (since dead), who was father of Kafayat Ullah, deceased 

that he would let off real culprits and would falsely involve Saif Ullah, appellant in this case in 

the absence of any enmity with him. In this respect we again respectfully refer the case of 

Khizar Hayat vs. The State (2011 SCMR 429) wherein the Hon'ble Supreme Court has 

observed as under: 

"In addition to it, it is a case of single accused, who has fired upon the deceased Ghulam 

Ghous, therefore, substitution of a culprit is not possible besides it is a rare phenomenon 

where a witness whose close relative has been murdered would substitute the accused with 

an innocent person thereby allowing the actual accused to go scot-free." 

25.  The plea taken by Saif Ullah, appellant that Kafayat Ullah, deceased had developed 

illicit relationship with some Nurses, who were employed at Al-Hafeez Clinic and when 

relatives of those Nurses came to know regarding this fact, they committed the murder of 

Kafayat Ullah, deceased, is a vague and improbable plea. It has not been mentioned by the 

defense that with whom Kafayat Ullah developed illicit relationship and who were the 

relatives of those Nurses, who committed the murder of Kafayat Ullah, deceased. As Saif 
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Ullah, appellant had taken a specific plea, he was bound to prove the same as required under 

Article 121 of Qanun-e-Shahadat Order but Saif Ullah, appellant failed to prove the same. 

Even it is not clear that how Saif Ullah appellant came to know that relatives of Nurses 

committed the murder of Kafayat Ullah, deceased. Saif Ullah, appellant did not opt to 

appear to depose on oath as required u/S. 340(2), Cr.P.C. in order to prove specific plea 

taken by him, therefore, we are of the considered view that this plea has been taken by Saif 

Ullah, appellant only to save his skin, which can not be believed. 

26.  Medical evidence in this case has been furnished by Dr. Syed Ishfaq Ali Kazmi, PW-11, 

who has furnished necessary corroboration to the ocular account of prosecution story. PW-

11 conducted post-mortem examination on the dead body of Kafayat Ullah, deceased and 

found following injury on the person of the deceased: 

A fire-arm rounded wound of 3.5 cm X 3.5 cm on the back of lower half of left scapular 

region with burnt inverted blackening margin, with exposed muscular tissue and haematoma 

(fire-arm entrance wound of multi pellet cartridge). 

Therefore, the ocular account furnished by the prosecution is in line with the medical evidence 

qua the seat of injury and weapon used during the occurrence. The probable time between 

injury and post-mortem examination of the deceased was given by the doctor as 3-hours, 

which also corroborates the time of occurrence as given by the prosecution. It has further been 

observed by us that Dr. Syed Ishfaq Ali Kazmi was not cross-examined by the defense, 

therefore, the defense has admitted the medical evidence furnished by the prosecution. 

27.  Another incriminating evidence against the appellants is that they led to the recovery of 

pistols. According to prosecution evidence on 16.07.2008 Saif Ullah, appellant got 

recovered pistol .12-bore along with 6-cartridges from brick-kiln situated in Mouza 

Mutafarqa. Similarly Munir Ahmad, appellant also got recovered pistol .30-bore along with 

8-bullet from the same brick-kiln. These recoveries were witnessed by Muhammad Amin, 

PW-5 and Ghulam Muhammad, PW-6. As there was no allegation against Munir Ahmad, 

appellant that he used his pistol .30-bore during the occurrence, therefore, recovery from his 

possession is not a corroborative piece of evidence. So far as recovery of pistol .12-bore 

from the possession of Saif Ullah, appellant is concerned, it has been observed by us that 

this recovery was effected from a brick-kiln, which is a deserted place and Saif Ullah, 

appellant allegedly got recovered pistol .12-bore in the presence of Muhammad Amin and 

Ghulam Muhammad, who are also eye-witnesses of this case. No person from the vicinity 

was joined in order to witness recovery on the pointation of Saif Ullah, appellant. No empty 

was secured from the place of occurrence, therefore, there is no report of Forensic Science 

Laboratory in order to establish that the pistol recovered on the pointation of Saif Ullah, 

appellant was the same which was used during this occurrence, therefore, in our view the 

recovery from the possession of Saif Ullah, appellant is not believable and same is 

inconsequential and is not a corroborative piece of evidence against him. 

28.  For what has been discussed above, we have no hesitation in holding that prosecution 

has proved its case beyond reasonable doubt against Saif Ullah, appellant by ocular account 

and medical evidence, therefore, Saif Ullah, appellant was rightly convicted by learned trial 

Court vide judgment dated 30.06.2008, which in our view is based on well settled principles 

of appreciation of evidence, therefore, conviction of Saif Ullah, appellant u/S. 302-B, P.P.C. 

awarded by learned Addl. Sessions Judge, is maintained. 
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29.  So far as the quantum of sentence of Saif Ullah, appellant is concerned, in our view, the 

following are mitigating circumstances in sentence in his favour:-- 

(i)         As we have already concluded that prosecution did not prove the motive part of 

prosecution story as Saif Ullah, appellant had no reason to commit murder of Kafayatullah, 

deceased on account of motive set up by the prosecution, therefore, the real reason for 

commission of murder of the deceased at the hands of Saif Ullah, appellant has been 

suppressed and concealed by the prosecution. As the prosecution has not proved the motive 

against Saif Ullah, appellant, therefore, this is a mitigating circumstance in favour of Saif 

Ullah, appellant. In this respect we have sought enlightment from the case law reported as 

"Zulfiqar Hussain and another vs. The State" (Supreme Court of Pakistan Monthly Review 

379) wherein it was held by the Apex Hon'ble Supreme Court of Pakistan as under:-- 

            "motive for occurrence was shrouded in mystery and even genesis of occurrence was 

hazy and nebulous--Sentence of death to both the accused was not sustained in 

circumstances--Supreme Court while maintaining findings of guilt as recorded against two 

accused, set aside, the sentence of death awarded to them and convicted under S.302 (b), 

PPC and each of them was punished with sentence of imprisonment for life" 

(ii)        The prosecution did not prove the recovery of pistol .12-bore from the possession of 

Saif Ullah, appellant and same is not a corroborative piece of evidence against him, which in 

our view is another incriminating circumstance in favour of the appellant. In this regard we 

rely on the case law reported as "2007 SCMR 525" (Israr Ali Vs. The State) 

            ----Ss. 302(b) & 377--Office of Zina (Enforcement of Hudood) Ordinance (VII of 

1979), S.12--Reappraisal of evidence--Mitigating circumstances--Quantum of sentence--

Benefit of doubt--Delay in sending crime empty to Forensic Science Laboratory--

Uncorroborated case property--Prosecution witness admitted in cross-examination that he 

did not state before Investigating Officer that parcel containing crime empty was handed 

over to the witness who placed it in Malkbana--Crime empty was taken into possession on 

03.11,1999 but was sent to FSL on 01.12.1999---Accused was arrested on 05.12.1999 and 

pistol was recovered from him on his pointation--Effect--Such type of recovery of crime 

empty did not provide strong corroboration to prosecution version and mitigating/ 

extenuating circumstances in favour of accused for lesser penalty--Prosecution failed to 

connect accused, in the circumstances of the case, with property recovered from the spot and 

the property recovered from the bag of the accused--Benefit of doubt could be pressed into 

the matter of sentence--Sentence of death awarded under S. 302(b) P.P.C., and S. 12 of 

Offence of Zina (Enforcement of Hudood) Ordinance, 1979, awarded by trial Court and 

maintained by the Federal Shariat Court was converted into imprisonment for life. 

30.  Resultantly, conviction of Saif Ullah, appellant passed by learned Addl. Sessions Judge 

vide judgment dated 30.06.2008, u/S. 302-B P.P.C. to the extent of Saif Ullah, appellant, is 

maintained. However, sentence of death of Saif Ullah, appellant is converted into 

Imprisonment for Life. Benefit of Section 382-B, Cr.P.C. is also extended in favour of the 

appellant. The amount of compensation u/S. 544-A, Cr.P.C. as awarded by learned trial Court 

in the impugned judgment shall remain intact. 

31.  With these modifications, Crl. Appeal No. 130 of 2008 filed by Saif Ullah, appellant is 

hereby dismissed. 

MURDER REFERENCE IS ANSWERED IN NEGATIVE. DEATH SENTENCE IS NOT 

CONFIRMED. 
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32.  So far as the case of Munir Ahmad, appellant is concerned, it is on different footings 

from the case of Saif Ullah, appellant. Although Munir Ahmad, appellant was nominated in 

the F.I.R and there was allegation against him that he was armed with pistol .30-bore but it 

has been observed by us that he did not use pistol during the occurrence. There is no 

allegation against Munir Ahmad, appellant that he inflicted any injury on the person of 

Kafayat Ullah, deceased. Although according to prosecution evidence Saif Ullah, appellant 

committed the murder of Kafayat Ullah, deceased in consultation with Munir Ahmad, 

appellant but no evidence has been produced by the prosecution in this regard. There is no 

evidence available on the record that Munir Ahmad, appellant was vicariously liable for the 

commission of murder of Kafayat Ullah, deceased with Saifullah appellant. It has already 

been concluded by us that Munir Ahmad, appellant had no reason to join hands with Saif 

Ullah, appellant for commission of murder of Kafayat Ullah deceased, on the basis of 

motive as alleged by the prosecution and that the posecution has failed to prove the motive 

part of prosecution story against Munir Ahmad, appellant. Recovery of pistol .30-bore has 

not be believed by us, therefore, in our view prosecution has failed to prove its case against 

Munir Ahmad, appellant, beyond reasonable doubt, therefore, by extending benefit of doubt 

to Munir Ahmad, appellant Crl. Appeal No. 122 of 2008 is accepted. Conviction of Munir 

Ahmad, appellant awarded to him by the learned trial Court vide judgment dated 30.06.2008 

is set aside. Munir Ahmad, appellant is acquitted of the charge. He is present before this 

Court on bail. His bail bonds are withdrawn and surety is discharged from his liability. 

(R.A.)  Order accordingly 
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Mr. Marghoob Ali Butt and Mehr Liaqat Ali, petitioners on interim bail. 

Date of hearing: 12.4.2011. 

Order 

Marghoob Ali Butt and Mehr Liaqat Ali, petitioners through Crl. Misc. No. 1035-B of 2011 

and Crl. Misc. No. 1064-B of 2011 seeks pre-arrest bail, respectively in case FIR No.23 

dated 18.06.2009 for the offences under Section 409 of, PPC read with Section 5(2) of 

Prevention of Corruption Act, 1997 registered at Police Station ACE, Dera Ghazi Khan. 

2.  As both above mentioned petitions are outcome of one and same FIR, hence, are being 

decided together through this single order. 

3.  As per allegations narrated in the FIR, construction work of MANKA Canal under the 

control of Irrigation Department, Dera Ghazi Khan was found sub-standard. In this respect 

DCO, Dera Ghazi Khan directed EDO (W&S) to visit the site and give his detailed report. 

EDO (W&S) asked the Junior Research Officer, District Lab (W&S) to carry out tests 

pertaining to the site work. According to the report of Research Officer concerned, Officer 

Irrigation was reluctant to facilitate with the relevant record which depicts malafide 

intention of the executing Agency. It was further alleged that sub-standard material was 

being used in the aforementioned project. 

4.  Learned counsel for the petitioners submits that the alleged occurrence took place on 

28.06.2008 whereas FIR was registered on 18.06.2009 with extra ordinary delay of about one 

year; that petitioners were not nominated in the FIR but later on with malafide intention their 

names were inserted on the basis of preliminary inquiry conducted by Anti-Corruption 

Establishment; that Merghoob Ali Butt, petitioner was not a government servant so the offence 

under Section 5(2) of Prevention of Corruption Act, 1947 is not attracted against him; that 

regarding construction of aforementioned MANKA Canal an agreement was signed between 

Government of the Punjab Irrigation Department and KB Construction Company and keeping 

in view Clause-31 of said agreement if KB Construction Company would use sub-standard 

material, then it would forthwith rectify or remove material or articles at its own proper charges 

and cost, and in the event of his failing to do so within a period to be specified by the engineer-

in-charge in his demand aforesaid, then the engineer-in-charge may rectify or remove and re-

execute the work, remove and replace with others, the materials and articles complained of, so 

keeping in view the aforementioned agreement if the sub-standard work was being done at the 

aforementioned MANKA Canal then KB Construction Company was liable to rectify the same; 

that construction of MANKA Canal was still under progress and according to Clause-40 of the 

agreement the Engineer-in-Charge will issue to the contractor a certificate of completion in 

respect of the work and if the contractor shall fail to comply with the requirements of this 

clause the contractor shall have no claim in respect of any such scaffoldings or surplus 

materials of all kinds; that Abdul Sami, co-accused issued so many notices to the Tehsil 

Municipal Administrator that there was a great difficulty in execution of work because the 

sewerage was being dropped in the MANKA Canal at so many points but no heed was given 

by the TMA in this regard and it was the reason for the sub-standard work being done there; 

that there was no direct evidence connecting the petitioners with the commission of offence; 

that no offence under Section 5(2) of Prevention of Corruption Act, 1997 and 409 of, PPC was 

made out against the petitioners keeping in view the allegations contained in the FIR; that 

during inquiry conducted by ACE, Dera Ghazi Khan, loss amounting to Rs.78,82,209/- and 

Rs.30,11,000/- was recovered from KB Construction Company by the department. Finally, it 
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was prayed that pre-arrest bail petition of Abdul Sami and Tanvir Hussain and post arrest bail 

of Sh. Muhammad Arshad, petitioner has been accepted by this Court vide order dated 

15.03.2011 and role of the petitioners is almost at par with the aforementioned accused persons, 

so, they have prayed for confirmation of their pre-arrest bail already granted to them. 

5.  On the other hand learned DPG has opposed the aforementioned petitions and submits 

that petitioners were responsible for sub-standard work done at MANKA Canal and prayed 

for dismissal of all these petitions. 

6.  I have heard the learned counsel for the parties and perused the record. 

7.  There was extra ordinary delay of about one year in lodging of FIR without proper 

explanation. Admittedly petitioners were not nominated in the FIR but they have been involved 

in this case on the basis of inquiry conducted by Anti Corruption Establishment. No specific role 

had been assigned to the petitioners during inquiry. Keeping in view the allegations contained in 

the FIR, application of offences under Section 409 of, PPC read with Section 5(2) Prevention of 

Corruption Act, 1997 requires further inquiry. Marghoob Ali Butt, petitioner is not a 

government servant, so the offence under Section 5(2) of Prevention of Corruption Act, 1947 is 

not made out against him. There is no direct evidence against the petitioners connecting them 

with the commission of offence. Perusal of record reveals that District Accounts Officer, 

Construction Division has confirmed that KB Construction Company has deposited the 

aforementioned amount of loss. Perusal of agreement between Government of the Punjab 

Irrigation Department and KB Construction Company reveals that if KB Construction Company 

would use sub-standard material during the construction of MANKA Canal, then it would 

forthwith rectify or remove material or articles at its own proper charges and cost, and in the 

event of his failing to do so within a period to be specified by the engineer-in-charge in his 

demand aforesaid, then the engineer-in-charge may rectify or remove and re-execute the work, 

remove and replace with others, the materials and articles complained of. Keeping in view the 

aforementioned agreement, if sub-standard work was being done by KB Construction Company 

at the aforementioned MANKA Canal then it was the company who was liable to rectify the 

same. In such situation, only negligence can be attributed to the petitioners. Perusal of record 

also reveals that Abdul Sami, co-accused issued many notices to TMA that there was great 

difficulty in execution of work as sewerage was being dropped in the aforementioned MANKA 

Canal at so many points but no heed was given by the TMA in this regard and this was a great 

hurdle in the execution of proper work being done in the said Canal. Perusal of order dated 

15.03.2011 passed by this Court reveals that Abdul Sami and Tanvir Hussain, co-accused were 

granted pre-arrest bail and Sh. Muhammad Arshad, co-accused was granted post arrest bail by 

this Court. The role of the petitioners is almost at par with the aforementioned co-accused. 

8.  For what has been discussed above, Crl. Misc. No.1035-B of 2011 filed by Marghoob Ali Butt, 

petitioner and Crl. Misc. No.1064-B of 2011 filed by Mehr Liaqat Ali, petitioner, are accepted. Ad 

interim pre-arrest bail already granted to the petitioners Marghoob Ali Butt and Mehr Liaqat Ali, 

petitioners are confirmed subject to their furnishing fresh bail bonds in the sum of Rs. 1,00,000/- 

each with one surety each in the like amount to the satisfaction of learned trial Court. 

(R.A.)  Bail confirmed 
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PLJ 2012 Cr.C. (Lahore) 942 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan, J. 

IMRAN RAFIQUE and another--Petitioners 

versus 

STATE and another—Respondents 

 
Crl. Misc. No. 4829-B of 2011, decided on 18.4.2012. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 498--Pakistan Penal Code, (XLV of 1860), Ss. 408, 420, 467, 468 & 471--Bail, before 

arrest, refusal of--Nominated in FIR--Specific allegation that accused made forged entries in 

record and prepared forged receipts--Purpose of purchase of raw rice being agents of 

complainant--Held: Accused were neither clerks nor servants of complainant, therefore, 

offence u/S. 408, PPC would not be attracted against accused but there was specific 

allegation against accused that they committed criminal breach of trust and mis-appropriated 

a huge amount belonging to complainant, therefore, offence u/S. 406, PPC would be 

attracted against accused--There was specific allegation that accused committed forgery in 

record of mills and prepared forged receipts, therefore, prima facie, offences u/Ss. 467, 468 

& 471, PPC would be attracted against them--Alleged forged documents were yet to be 

recovered from possession of the accused--No mala fides had been urged by accused on 

basis of which they had falsely been replied which was pre-requisite for confirmation of bail 

before arrest--Bail refused.       [P. 944] A 

Mian Abbas Ahmad, Advocate with Petitioners. 

Mr. Hassan Mahmood Khan Tareen, D.P.G for State. 

Sheikh Jamshed Hayat, Advocate for Complainant. 

Date of hearing: 18.4.2012. 

Order 

Imran Rafique and Kamran Rafique, petitioners seek pre-arrest bail in a case registered 

against them vide FIR No.343/2011 dated 28.09.2011 offences under Sections 408, 420, 

467, 468 & 471, PPC at Police Station, Daira Rahim District Sahiwal. 

2.  According to FIR, Malik Sajjad Ahmad, complainant started running business of sale and 

purchase of raw rice through his agents Kamran Rafique and Imran Rafique (petitioners) in the 

year 2008-09. The complainant directed his aforementioned agents that they would not be 

competent to purchase or sale the raw rice without his permission and in the year 2010-11 

complainant paid an amount of Rs. 1,23,00,000/- to Kamran Rafique and Imran Rafique 

(petitioners) for purchase of raw rice. The accused personas assured the complainant that after 

purchasing the raw rice of aforementioned amount, they have stocked the same at Javaid Rice 

Mills Arif Wala Road, Sahiwal and Taj Rice Mills Pakpattan Road, Sahiwal. It has further been 

alleged in the FIR that on 08.03.2011 complainant directed Kamran Rafique etc to sale out the 

raw rice which had been stocked at Javaid Rice Mills. The accused persons hesitated to do so, 

therefore, the complainant alongwith witnesses got raw rice checked which had been stocked at 

the aforesaid mills and it transpired that accused persons did not purchase the raw rice 

amounting to Rs. 70,00000/-, rather, they had misappropriated the said amount. It is further 
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alleged in the FIR that accused persons made fake and forged entries in the record of Javaid 

Rice Mills and prepared forged receipts. A punchayat was conveyed in this regard and both the 

accused persons confessed before them that they had misappropriated the aforementioned 

amount and returned an amount of Rs. 12,60,000/- in presence of witnesses but they refused to 

return the remaining amount of Rs. 57,40,000/-. Hence instant FIR was registered. 

3.  Learned counsel for the petitioners contended that petitioners are neither clerks nor servants 

of the complainant, rather, according to prosecution own case, petitioners were agents of the 

complainant, therefore, offence under Section 408, PPC would not be attracted against the 

petitioners; that offence under Section 420, PPC was bailable; that there was no evidence on 

record that petitioners forged any document, therefore, offences under Sections 467, 468 & 

471, PPC would not be attracted against them; that from the contents of FIR, it was a matter of 

civil nature as joint business was being carried out between the petitioners and complainant; 

that on 29.09.2011 petitioners filed suit for rendition of accounts against Sajjad Ahmad 

complainant and Aamir Butt clerk posted at Javaid Rice Mills after registration of instant FIR 

which is pending adjudication before the Court of competent jurisdiction; that written statement 

on behalf of Defendants No.2 & 3 was filed in the said suit and in para 11 of their written 

statement Malik Muhammad Sarwar proprietor Javaid Rice Mills Arifwala Road, Sahiwal and 

Aamir Butt clerk posted at aforesaid mill, contended that 732-bags of raw rice were taken by 

the complainant of this case from their Mill; that complainant obtained a cheque amounting to 

Rs. 20-lacs from the father of the petitioners as a guarantee; that petitioners have falsely been 

involved in this case on the basis of malafides. Thus, it is prayed that by accepting this petition, 

ad interim pre-arrest bail already granted to the petitioners is liable to be confirmed. 

4.  On the other hand, learned counsel for the complainant and learned D.P.G have opposed 

this petition on the grounds that both the petitioners are nominated in the FIR; that there was 

specific allegation against both the petitioners that they received an amount of Rs. 

1,23,00,000/- from the complainant for purchase of raw rice; that complainant directed the 

petitioners to purchase the raw rice amounting to Rs. 70,00000/- and petitioners assured the 

complainant that they have purchased raw rice amounting to Rs. 70,00000/- and have stocked 

the same at Javaid Rice Mills Arifwala Road, Sahiwal, but it transpired that inspite of 

purchasing the raw rice they misappropriated the aforementioned amount in violation of 

direction of the complainant; that there was specific allegation against the petitioners that they 

committed forgery in the record of Javaid Rice Mills and prepared fake receipts; that both the 

petitioners admitted misappropriation of aforementioned amount before the P.Ws and returned 

an amount of Rs. 12,60,000/- to complainant; that petitioners misappropriated a huge amount 

of Rs. 57,40,000/- and from the contents of FIR offences alleged against the petitioner are 

fully attracted against them, therefore, petitioners were not entitled to the extra ordinary relief 

of pre-arrest bail. Thus, it is submitted that this petition is liable to be dismissed. 

5.  I have heard the arguments of learned counsel for the parties and perused the record with care. 

6.  Petitioners are nominated in the FIR. There was specific allegation against the petitioners 

that an amount of Rs. 1,23,00,000/- was paid to them by the complainant for the purpose of 

purchase of raw rice being agents of the complainant. Both the petitioners assured the 

complainant that according to his direction they had purchased raw rice amounting to 

Rs.70,00000/- and they had stocked the same at Javaid Rice Mills Arifwala Road, Sahiwal 

and Taj Rice Mills Pakpattan Road Sahiwal, According to allegations when complainant 

directed the petitioners to sale raw rice which had been stocked by them at Javaid Rice 
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Mills, the petitioners showed their reluctance on one pretext or the other. There was specific 

allegation against both the petitioners that when raw rice was checked by the complainant at 

Javaid Rice Mills, it transpired that petitioners did not purchase the raw rice amounting to 

Rs. 70-lacs, rather, they misappropriated the aforementioned amount. 

7.  There was specific allegation against the petitioners that they made forged entries in the 

record of Javaid Rice Mills and prepared forged receipts. During investigation, police 

recorded the statements of Malik Muhammad Sarwar proprietor Javaid Rice Mills and 

Aamir Butt clerk posted at aforesaid Mill who supported the prosecution version as narrated 

in the FIR. The contentions raised by learned counsel for the petitioners pertain to deeper 

appreciation of evidence which can not looked into at bail stage as only tentative assessment 

is permissible at this stage. Petitioners are neither clerks nor servants of the complainant, 

therefore, offence under Section 408, PPC would not be attracted against them but there was 

specific allegation against both the petitioners that they committed criminal breach of trust 

and misappropriated an amount of Rs. 70-lacs belonging to complainant, therefore, offence 

under Section 406, PPC would be attracted against the petitioners. There was specific 

allegation against the petitioners that they committed forgery in the record of Javaid Rice 

Mills and prepared forged receipts, therefore, prima facie, the offences under Sections 467, 

468 & 471, PPC would also be attracted against them. The alleged forged documents are yet 

to be recovered from the possession of the petitioners. During investigation, both the 

petitioners were found guilty by the local police. The petitioners were also found guilty in 

inquiry conducted by S.P Regional Investigation Branch Sahiwal. No mala fides have been 

urged by the petitioners on the basis of which they have falsely been roped in this case 

which is pre-requisite for confirmation of pre-arrest bail. 

8.  For what has been discussed above, I find no ground for accepting this petition, therefore, 

this petition stands dismissed. Ad interim pre-arrest bail already granted to the petitioner by 

this Court vide order dated 31.10.2011 is recalled. 

(R.A.)  Petition dismissed 

 

2012 LAW NOTES 866 

[Bahawalpur] 

Present: IJAZ AHMAD and SARDAR MUHAMMAD SHAMIM KHAN, JJ. 

Rustam Khan 

Versus 

The State and another 

Criminal Miscellaneous No. 2330-B of 2010, decided on 30th December, 2010. 

CONCLUSION 

(1) Departure from rules regarding sending of samples for chemical examination does not wash 

away the accusation in totality. 

(a) Bail--- 

---Ipsi dixit of police---Evidentiary value---Courts are not bound by ipsi dixit of the police. 

(Para 6) 

BAIL --- (Delay in sending samples for chemical examination) 

(b) Criminal Procedure Code (V of 1898)--- 
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---S. 497---Control of Narcotic Substances Act, 1997, S. 9(c)---Control of Narcotic Substances (Govt. 

Analyst) Rules, 2001---Case for recovery of 1750 grams of charras---Delayed samples---Effect---Said 

Rules regarding sending of samples could not be overlooked but departure from it suffered by I.O. may 

not be washing away the accusation in 7totality---A huge quantity of narcotic substance had been 

recovered from possession of petitioner---Alleged offence fell within prohibitory clause---Rule of 

consistency could not be made applicable since no narcotic substance had been recovered from 

possession of co-accused---Bail after arrest refused.  (Para 6) 

Key Terms:- Bail in Narcotic case. 

[Recovery of 1750 grams charas. Apprehension of accused at spot. Delay in sending samples would 

not demolish the whole case. Bail was refused]. 

For the Petitioner: Rana Abdul Majeed, Advocate. 

For the State: Ch. Asghar Ali Gill, D.P.G. 

Mehar Muhammad Javed Khan, S.P. as D.P.O., Bahawalpur alongwith Ali Akbar, Inspector, 

Liaqat Ali, S.I. and Muhammad Akram, S.I. 

Date of hearing: 30th December, 2010. 

ORDER 

Rustam Khan, the petitioner seeks grant of post-arrest bail in case F.I.R. No. 467/2010, dated 

9.8.2010 registered under Section 9(c) of the Control of Narcotic Substances Act, 1997 at Police 

Station City, Hasilpur, District Bahawalpur. 

2. The allegation, as embodied in the F.I.R., is  that the complainant alongwith other police 

officials when present on Baldia Road, Hasilpur. received information regarding sale of 'charas' by 

the petitioner. A raid party was constituted and the raid was conducted. The petitioner alongwith 

three others was found engaged in the sale of narcotic substance. All the persons except Muhammad 

Anwar were apprehended. On personal search of the petitioner, 'charas' contained in a bag carried by 

the petitioner that weighed 1750 grams and the sale proceeds amounting to Rs. 1,725/-, a cell phone 

and a repeater .12 bore were recovered. Out of the seized substance, 10 grams was separated and was 

sent for chemical analysis. It resulted in "Positive". 

3. It is contended by learned counsel for the petitioner that sample was sent after elapse of 17 

days from the date a seizure which is violative of the Control of Narcotic Substances (Government 

Analyst) Rules, 2001 that require that the sample should be sent within 72 hours of the seizure of the 

substance. It is further contended that three of the co-accused have been granted bail by this Court 

vide order dated 14.9.2010 passed in Crl. M. No. 1740-B-2010/BWP titled Aamir Shehzad v. The 

State & another. 

4. Grant of bail to the petitioner is opposed by the learned Deputy Prosecutor-General. It is 

contended that the narcotic substance weighing 1750 grams has been recovered from exclusive 

possession of the petitioner who was apprehended at the spot; that case of the petitioner is not at par 

with those who have already been granted bail as they had been declared innocent by the police and 

no narcotic substance has been recovered from their possession; that the Rules referred by learned 

counsel for the petitioner are directory in nature and that the sample sent for chemical examination 

has resulted in “Positive”.  

5. We have heard learned counsel for the parties and have gone through the record. 

6. A huge quantity of narcotic substance has been recovered from possession of the petitioner. 
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The case falls within the prohibitory clause of Section 497, Cr.P.C. The rules referred by the learned 

counsel regarding the sending of the sample cannot be overlooked but the departure from it suffered 

by the Investigating Officer may not be washing away the accusation in totality. The case of the 

petitioner is not at par with those who have already been granted bail because they were declared 

innocent and no narcotic substance has been recovered from their possession. Although the Courts 

are not bound by ipse dixit of the police yet opinion of the police that the co-accused were found 

innocent had brought the case of those co-accused within the circumstance of further inquiry. 

7. For what has been discussed above, the petitioner is not entitled to the grant of bail. The bail 

is declined. 

8. Before parting with this order, we would like to observe that Liaqat Ali, SI, complainant had 

in the F.I.R. recorded as follows:--- 

The Court has been apprised that Aamir Shahzad, Muhammad Anwar and Muhammad 

Bakhsh have been discharged of the accusation by the Investigating Officer. The Investigating 

Officer has proceeded in lodging the F.I.R. and in conducting the investigation in a manner that has 

something wrong in the bottom. He has behaved nasty either at the time of registration of the F.I.R. 

when he specifically named Aamir Shahzad, Muhammad Anwar and Muhammad Bakhsh as engaged 

in the sale of narcotic substance or at the time of discharging the said three persons of the accusation. 

9. There is a continuous wrong that has to be attendee to and addressed by the State. A police 

official, who is a complainant in a case, cannot be expected to be an impartial and honest Investigator of 

the same case. He, while conducting the investigation, will be horribly prejudiced to have his accusation 

proved in positive. The police high- ups should be at guard to ensure that the complainant of a case should 

not be the Investigating Officer of the same. In the instant case the rat smells the other way. 

10. The D.P.O., Bahawalpur, present in the Court shall ensure that the delinquency and 

inefficiency of the police officials in this case do not go unattended. It should meet the 

consequences. They should be proceeded against in accordance with law. The exercise to be 

undertaken by the D.P.O. shall be finalized within a period of four weeks and the result should be 

intimated to the Deputy Registrar (Judicial) of this Court. The petition stands disposed of. 

Bail after arrest refused. 
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2013 MLD 125 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

MUHAMMAD SHARIF---Petitioner 

Versus 

THE STATE and another---Respondents 

Criminal Miscellaneous No. 5039-B of 2010, decided on 20th April, 2011. 

Criminal Procedure Code (V of 1898)--- 

----S. 497---Penal Code (XLV of 1860), Ss.302/201/34---Qatl-e-amd---Bail, grant of---

Three versions regarding the occurrence and in none of them the accused had been assigned 

the role of firing at the deceased---Magistrate in judicial inquiry was not legally competent 

to fix the responsibility of the murder of the deceased---Finding as to the guilt or innocence 

of any person by the Magistrate in inquiry would amount to prejudging the case and holding 

him to be guilty even before his trial for the offence in question---Police during investigation 

had found another person guilty of the offence of murder of the deceased---Later on during 

investigation by DSP offence under S.201, P.P.C. had been deleted and accused had been 

declared innocent---Sister of deceased had filed a private complaint regarding the 

occurrence, in which trial would be conducted, whereas challan case would be kept in 

abeyance---Accused in the said private complaint was on bail---No justification existed for 

refusing bail to accused in the present case, which was to be kept in abeyance---Co-accused 

with similar role had already been granted bail by High Court---Accused was admitted to 

bail in circumstances. 

  

Taj Din and 2 others v. Sardar Vakil Khan and 2 others 1973 PCr.LJ 629 and Ahmed Ali v. 

The State 2007 PCr.LJ 372 ref.  

Qazi Sadar-ud-Din Alvi for Petitioner.  

Hassan Mahmood Khan Tareen, D.P.G. for the State.  

Nemo for the Complainant.  

Fayyaz, Sub-Inspector with record. 

  

ORDER 

SARDAR MUHAMMAD SHAMIM KHAN, J.---Muhammad Shareef, petitioner seeks 

post arrest bail in case F.I.R. No.573 of 2010 dated 24-9-2010 for the offence under sections 

302, 201 and 34, P.P.C. registered at Police Station Chowk Azam, District Layyah. 

  

2. Regarding this occurrence a case F.I.R. No.555 of 2010 for the offence under section 325 

of P.P.C. was registered at the instance of Muhammad Sharif, Sub-Inspector (petitioner), at 

Police Station Chowk Azam, District Layyah with the allegations that on 7-9-2010 at about 

11-30 p.m. he along with other police officials went to arrest accused Imtiaz Ahmad alias 

Walia. When they reached in Mohallah Sharif Abad, it was informed to the police that 

accused Imtiaz Ahmad alias Walia was in the room of house of Muhammad Waheed. In the 

meanwhile, Muhammad Hayat, Malik Ameer and Ch. Ijaz Ahmad respectable of the locality 

also came over there. Police along with aforementioned witnesses entered into the courtyard 

of the house of Muhammad Waheed and heard report of firing from inside the room. When 

police and other witnesses entered into the room, they saw that Imtiaz Ahmad alias Walia 
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was smeared in blood, who confessed before the police and aforementioned witnesses that 

he had attempted to commit suicide by firing at himself due to fear of his arrest. Imtiaz 

Ahmad was shifted to Rural Health Centre, Chowk Azam but he succumbed to injuries. 

  

3. By order of learned Sessions Judge, learned Magistrate section 30 conducted judicial 

inquiry regarding the aforementioned occurrence and his findings dated 21-9-2010 are 

reproduced as under:-- 

  

"the death of the deceased was due to fire shot on his left upper portion of abdomen. It was 

close range fire and in general no one can adopt this for suicide. In my view, the deceased 

was not dead by the gun shot of his own hand. He was murdered by the person/persons who 

entered into the house of Waheed and they are police party." 

  

4. On 23-9-2010 learned District and Sessions Judge, Layyah directed learned Judicial 

Magistrate section 30 to fix the responsibility of murder of Imtiaz Ahmad alias Walia. On 

24-9-2010 learned Magistrate section 30 submitted that Sharif, Sub-Inspector (petitioner), 

Khuda Bakhsh, 120/C and Muhammad Meraj, 140/C entered into the house of Waheed 

Ahmad and they were responsible for the murder of the deceased Imtiaz Ahmad alias Walia. 

It was further submitted by the said learned Magistrate that a criminal case under the 

relevant provision of law be registered against these three delinquent police officials. 

Keeping in view the report of judicial inquiry and order of learned District and Sessions 

Judge, Layyah, instant case F.I.R. No.573 of 2010 for the offence under sections 302 and 34, 

P.P.C. was registered at Police Station Chowk Azam, Layyah against the petitioner and his 

co-accused Khuda Bakhsh and Meraj. 

  

5. Learned counsel for the petitioner submits that petitioner was complainant of case F.I.R. 

No.555 of 2010 regarding this occurrence and according to the contents of said F.I.R. Imtiaz 

Ahmad alias Walia, a proclaimed offender committed suicide when police wanted to arrest 

him; that learned Magistrate section 30 fixed the responsibility of the murder of Imtiaz Ahmad 

alias Walia on the petitioner along with his co-accused without any lawful justification; that as 

this occurrence was not witnessed by any body, so, it was not possible for the learned 

Magistrate section 30 to fix the responsibility of the murder on the petitioner and others; that 

during investigation conducted in this case police came to the conclusion that one Amir 

Irshad, Constable fired at Imtiaz Ahmad alias Walia and committed his murder with his 

official rifle; that in this case the petitioner was alleged to have committed offence under 

section 201 P.P.C. whereas during investigation conducted by DSP, RIB vide Zimni No.39 

dated 16-3-2011 offence under section 201 P.P.C. has been deleted and petitioner has been 

declared innocent; that being dis-satisfied with the investigation conducted by the police 

Gulshan Shahzadi, real sister of Imtiaz Ahmad alias Walia filed a private complaint regarding 

this occurrence against Rab Nawaz Khan, Muhammad Sharif (petitioner), Khuda Bakhsh, 

Muhammad Meraj, Amir Irshad, Hayat Muhammad, Farooq Alam Awan and Ch. Ejaz Ahmad 

Gill; that in the said private complaint Rab Nawaz, S.H.O. was alleged to have fired at Imtiaz 

Ahmad alias Walia, deceased, whereas allegation against Sharif, Sub-Inspector (petitioner) 

and Muhammad Meraj was that they brought Imtiaz Ahmad alias Walia in an injured 

condition outside the room by catching hold of his hair; that there are three different versions 

of this occurrence and petitioner was not alleged to have fired at the deceased in any one of the 
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versions. It has lastly been argued that Khuda Bakhsh and Muhammad Meraj, co-accused of 

the petitioner have been granted bail by this Court vide order dated 3-3-2011 and role of the 

petitioner is at par with his aforementioned co-accused, therefore, the petitioner is also entitled 

to the same relief, so, he has prayed for grant of bail to the petitioner. Reliance has been placed 

on Taj Din and 2 others v. Sardar Vakil Khan and 2 others (1973 PCr.LJ 629 Lahore), Ahmed 

Ali v. The State (2007 PCr.LJ 372 Karachi). 

6. Despite repeated calls none appeared on behalf of the complainant. 

7. Learned D.P.G. has not opposed the grant of bail to the petitioner in view of the order 

dated 3-3-2011 of this Court. Learned D.P.G. has also verified the fact the DSP, RIB after 

investigation has deleted the offence under section 201, P.P.C. and petitioner has been 

declared innocent. 

8. I have heard the arguments advanced by learned counsel for the parties and perused the 

record. 

9. It has been noticed that there are three versions regarding this occurrence. One version 

was given by Muhammad Sharif, Sub-Inspector (petitioner) in F.I.R. No.555 of 2010, other 

version was brought on the record on the basis of Judicial Inquiry conducted by learned 

Magistrate section 30, whereupon instant F.I.R. No.573 of 2010 was lodged and the third 

one is available on the record in the shape of private complaint filed the Gulshan Shahzadi, 

real sister of Imtiaz Ahmad alias Walia. Admittedly in all the three versions, the petitioner 

was not assigned the role of firing at Imtiaz Ahmad alias Walia, deceased. In the judicial 

inquiry conducted by the learned Magistrate section 30, he was not legally competent to fix 

the responsibility of murder of Imtiaz Ahmad alias Walia. The finding as to the guilt or 

innocence of any person, given by the Magistrate section 30 in inquiry will amount to 

prejudging the case and holding a person (or persons) concerned to be guilty even before 

they are tried for the offence in question. During investigation of instant case police came to 

the conclusion that one Amir Shahzad, Constable was guilty of offence of murder of Imtiaz 

Ahmad alias Walia. Admittedly later on during investigation conducted by DSP, RIB 

offence under section 201, P.P.C. has been deleted and petitioner has been declared 

innocent. Gulshan Shahzadi, the real sister of the deceased has filed the private complaint 

regarding this occurrence, so the trial of the case would be conducted in the private 

complaint whereas the challan case would be kept in abeyance. In the aforementioned 

private complaint petitioner is on bail as he had submitted his bail bonds in compliance of 

the order of the learned trial Court for his appearance before the Court in the said complaint 

case so there was no justification for declining the bail to the petitioner in this case which 

was to be kept in abeyance. Perusal of order dated 3-3-2011 of this Court further reveals 

Khuda Bakhsh and Muhammad Meraj, co-accused have been granted bail and role of the 

petitioner is at par with them. 

  

10. For what has been discussed above, petition in hand is accepted and petitioner is 

admitted to bail subject to his furnishing bail bonds in the sum of Rs.1,00,000 with one 

surety in the like amount to the satisfaction of the learned trial Court. 

  

NHQ/M-242/L         Bail allowed. 
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2013 MLD 236 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

MUHAMMAD FAROOQ---Petitioner 

Versus 

The STATE and another---Respondents 
 

Criminal Miscellaneous No.760-B of 2010, decided on 7th April, 2010. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S. 497(2)---Penal Code (XLV of 1860), Ss.302, 148, 149 & 109---Qatl-e-amd---Bail, 

grant of---Further inquiry---Post mortem report showed that injury attributed to accused was 

everted and abraded margins---Such was not an entry wound so the allegation against 

accused that he caused injury on the right leg of the deceased was falsified by the post 

mortem report---Contention of counsel for the complainant that doctor had wrongly opined 

regarding the injury could not be given any weight, as doctor himself had declared it an exit 

wound---Injury was on the non-vital part of the body and was simple in nature---Accused 

had been declared innocent in two successive investigations and according to the opinion of 

the Police, accused was not present at the spot at the time of occurrence---Although the ipse 

dixit of Police was not binding upon the court, but that ipse dixit was relevant for the 

purpose of decision of bail---Pistol had also not been recovered from the possession of 

accused; he was behind the bars since 18-7-2009 and not a single witness had been 

recorded---Case against accused being of further inquiry, he was admitted to bail, in 

circumstances. 

  

Ch. Pervazi Aftab for Petitioner.  

Khan Wajid Nawaz Khan for Respondent.  

Muhammad Suleman, DDPP.  

Muhammad Iqbal, Head Constable with record. 

  

ORDER 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Muhammad Farooq, the petitioner seeks 

his post arrest bail in a case registered against him vide case F.I.R. No.210 of 2009 dated 11-

6-2009 for the offences under sections 302, 148, 149 and 149 of P.P.C. registered at Police 

Station Sarwar Shaheed, District Muzuffar Garh. 

  

2. Precise allegation against the petitioner as per F.I.R. is that on 11-6-2009 at about 2-30 

p.m. petitioner along with 12/13 co-accused persons, armed with different weapons, caused 

the death of Ali Ahmad, brother of the complainant. Muhammad Yousaf co-accused fired 

with .12-bore gun which hit the deceased Ali Ahmad on his head, Ghulam Farid son of 

Ghulam Sarwar fired which hit Ali Ahmad deceased on his left leg whereas the petitioner 

fired with his pistol which hit Ali Ahmad deceased on his right leg. 
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3. Learned counsel for the petitioner submits that allegation against the petitioner that he 

fired with his pistol which landed on the right leg of the deceased is falsified by the post 

mortem report as injury No.4 on the person of the deceased on his right leg was declared as 

an exist wound as according to the doctor margins of this injury was averted and abraded. 

He further submits that even otherwise injury No.4 has been declared as Ghar Jafia 

Mutalahima which is simple in nature and according to the post mortem report death of the 

deceased was caused due to injury No.1 which is on the skull of the deceased and is 

attributed to Muhammad Yousaf co-accused. Learned counsel for the petitioner further 

submits that during investigation the petitioner was declared innocent by the local police. 

Learned counsel for the petitioner has annexed the copy of Report under section 173 of 

Cr.P.C. dated 29-7-2009 and according to the findings of the police, the petitioner was not 

found present at the place of occurrence at the time of occurrence; that then investigation of 

this case was transferred to SP Regional Investigation, DG Khan who after thorough 

investigation came to the conclusion that the petitioner was not present at the spot at time of 

occurrence and was declared innocent and this investigation was also verified by RPO. It has 

been further argued that during investigation, pistol was not recovered from the possession 

of the petitioner. Lastly, learned counsel for the petitioner submits that the petitioner was 

arrested on 18-7-2009 and he is behind the bars since then and trial of the case has not 

started till yet, so the petitioner is entitled to the grant of bail. 

  

4. Learned DDPP assisted by learned counsel for the complainant vehemently opposed the 

bail petition on the grounds that the petitioner is nominated in the F.I.R. with specific 

allegation that he caused injury on the right leg of the deceased with his pistol; that Doctor has 

wrongly opined regarding injury No.4 attributed to the petitioner that margins of this injury 

was averted and abraded; that the opinion of the police regarding innocence of the petitioner is 

not binding upon the court; that the offence falls within the purview of prohibitory clause of 

section 497 of Cr.P.C. so the petitioner is not entitled to the concession of bail. 

  

5. I have heard the learned counsel for the parties and gone through the record. 

  

6. According to the post mortem report injury No.4 is attributed to the petitioner but this 

injury has averted and abraded margins therefore it is not an entry wound so the allegation 

against the petitioner that he caused injury on the right leg of the deceased is falsified by the 

post-mortem report. The contention of learned counsel for the complainant that Doctor has 

wrongly opined regarding this injury cannot be given any weight as doctor himself has 

declared it as an exist wound. Even otherwise this injury is on the non vital part of the body 

which is simple in nature and only injury No.1 on the skull of the deceased has been 

declared cause of death by the doctor. It has also been noticed that petitioner has been 

declared innocent in two successive investigations and according to the opinion of the 

police, the petitioner was not present at the spot at the time of occurrence. Although the 

ipse-dixit of police is not binding upon the court but this ipse-dixit is relevant for the 

purpose of decision of bail. During investigation pistol has also not been recovered from the 

possession of the petitioner. The petitioner is behind the bar since 18-7-2009 and till yet not 

a single witness has been record. 
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7. For what has been discussed above, the case of the petitioner comes within the purview of 

further inquiry so by allowing this petition, I admit the petitioner to bail subject to his 

furnishing bail bonds in the sum of Rs.1,00,000 with one surety in the like amount to the 

satisfaction of the learned trial Court. 

  

HBT/M-869/L         Bail granted. 

 

 

2013 YLR 154 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

AKHTAR ALI---Petitioner 

Versus 

THE STATE and another---Respondents 
 

Criminal Miscellaneous No.4085-B of 2010, decided on 20th January, 2011. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S. 497---Penal Code (XLV of 1860), Ss.302/ 324/ 109/ 148/ 149--- Qatl-e-amd, attempt 

to commit qatl-e-amd, abetment, rioting armed with deadly weapons---Bail, grant of---

Further inquiry---Accused had not injured any of the deceased persons---Two firearm 

injuries, simple in nature, were attributed to accused on the lower part of the right and left 

leg of a prosecution witness, which were non-vital parts of his body---Motive was not 

assigned to accused---Although gun was recovered at the instance of accused, yet none of 

the crime empties secured from the spot were found to have been fired from the said gun---

Accused was behind the bars for more than one year and eight months, but not a single 

witness had been examined by the Trial Court in the case so far---Trial was not likely to 

conclude in near future---Bail could not be withheld as punishment, if otherwise case of 

accused was found to be of further inquiry---Common intention of accused in the occurrence 

could only be determined at the trial---Accused was admitted to bail in circumstances. 

  

Liaqat Ali v. The State 2008 MLD 102 and Shafi Muhammad v. The State 2004 PCr.LJ 

2002 ref.  

PLD 1992 SC 81 rel.  

 

Habib Ullah Shakir for Petitioner.  

Abdul Aziz Niazi and Sardar Muhammad Irshad Dogar for the Complainant.  

Hassan Mahmood Khan Tareen, learned D.P.G.  

Muhammad Arif, A.S.-I., with record. 

  

ORDER 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---Through this petition, Akhtar Ali, 

petitioner seeks his post-arrest bail in a case registered against him vide F.I.R. No.163 of 
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2009 dated 14-4-2009 for the offences under sections 302, 324, 109, 148 and 149 of P.P.C. 

at Police Station Tibba Sultanpur, District Vehari. 

  

2. According to F.I.R. on 14-4-2009 at about 11-00 a.m., co-accused persons Fahad, armed 

with gun, Umar Hayat armed with rifle committed the murder of Muhammad Javed, 

Shamshad Ali and Nazar Hussain, deceased, whereas allegation against Akhtar Ali 

(petitioner), Muhammad Nawaz, Mazhar Abbas, Safdar, Sarwar and 15-unknown persons 

was that they fired on the persons of Shaukat, Muhammad Imran and Riaz and caused them 

injuries. The specific allegation against the petitioner was that he inflicted injuries on the 

person of Muhammad Imran, P.W. 

  

3. Learned counsel for the petitioner submits that petitioner did not cause any injury on the 

person of any of the deceased; that only allegation against the petitioner was that he inflicted 

injuries on the person of Muhammad Imran, P.W; that injuries on the person of Muhammad 

Imran, P.W. were on the non vital part of the body and were simple in nature; that motive of 

the occurrence was also not attributed to the petitioner; that police secured empty cartridges 

of .12-bore from the place of occurrence which were dispatched to the office of Forensic 

Science Laboratory and thereafter police allegedly recovered gun on the pointation of the 

petitioner which was subsequently transmitted to the said office but according to the report 

the empties secured from the place of occurrence were not fired from the gun recovered on 

the pointation of the petitioner; that petitioner was arrested on 26-4-2009 and he is behind 

the bars since then and the trial of the case has not yet started, so, the petitioner was entitled 

to the grant of bail. Reliance has been placed on "Liaqat Ali v. The State" (2008 MLD 102) 

and "Shafi Muhammad v. The State" (2004 PCr. LJ 2002). 

  

4. Learned D.P.G. and learned counsel for the complainant have contended that petitioner was 

specifically nominated in the F.I.R. and there was specific allegation against him that he 

caused injuries on the person of Muhammad Imran, P.W.; that gun was also recovered on the 

pointation of the petitioner during investigation; that petitioner armed with gun came along 

with his co-accused persons, who committed the murder of Muhammad Javed, Shamshad Ali 

and Nazar Hussain, so the petitioner was also vicariously liable for the murder of 

aforementioned deceased persons, therefore, he was not entitled to the grant of bail. 

  

5. I have heard the learned counsel for the parties and perused the record with their able 

assistance. 

  

6. Admittedly, the petitioner did not cause any injury on the person of Muhammad Javed, 

Shamshad Ali and Nazar Hussain, deceased persons. The allegation against the petitioner 

was that while armed with gun, he fired at Muhammad Imran, P.W. Perusal of medico legal 

certificate of Muhammad Imran, P.W. reveals that he sustained two injuries on lower part of 

right and left leg. The allegation against the petitioner was that he caused simple injuries on 

the non-vital parts of body of Muhammad Imran, P.W. Petitioner was not connected with 

motive part of prosecution story rather motive was attributed to main accused Fahad. 

Although the gun was recovered on the pointation of the petitioner during investigation but 

report of Forensic Science Laboratory dated 2-9-2009 reveals that empties of .12-bore gun 

secured from the place of occurrence were not found to be fired from the gun recovered on 



 

(211) 

 

the' pointation of the petitioner. Petitioner is behind the bars since 26-4-2009 and not a 

single witness has recorded by the learned trial Court, so the petitioner cannot be kept in jail 

for an indefinite period as there is no likelihood of conclusion of the trial in near future and 

bail cannot be withheld as punishment, if otherwise, the case is found to be of further 

inquiry as held in PLD 1992 SC 81. So far as question of common intention is concerned, 

the same can only be determined at the trial and not at bail stage. 

  

7. Accordingly this petition is accepted and petitioner is admitted to bail subject to his 

furnishing bail bonds in the sum of Rs.2,00,000 with one surety in the like amount to the 

satisfaction of the learned trial Court. 

  

NHQ/A-64/L          Bail allowed. 

 

 

2013 YLR 541 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

ABDUL QAYYUM---Petitioner 

Versus 

The STATE and another---Respondents 
 

Criminal Miscellaneous No.2485-B of 2011/BWP, decided on 8th December, 2011. 

  

Criminal Procedure Code (V of 1898)--- 
  

----S. 497---Penal Code (XLV of 1860), S.489-F---Dishonestly issuing a cheque---Bail, 

grant of---According to the F.I.R., complainant had allegedly handed over gold worth 

Rs.68,80,000 to the accused as trust but perusal of civil suit filed by complainant, relating to 

the same matter, revealed that complainant had taken a different stance by stating that 

accused had obtained a loan of the same amount from the complainant---No witness had 

been mentioned in the F.I.R. in whose presence gold was handed over to the accused as 

trust---Complainant had lodged two other F.I.Rs. against the accused concerning the same 

matter, but accused had managed to get bail in both of them---Offence with which accused 

was charged did not fall within the prohibitory clause of S. 497, Cr.P.C---Contention of 

complainant was that accused had issued 43 cheques in settlement of the amount of gold, 

and accused had filed a civil suit regarding the cheques in question, which was pending 

adjudication, and it was to be decided by the civil court whether cheques were issued as 

payment for the gold or they were issued without any consideration---Bail petition of 

accused was accepted and he was admitted to bail. 

  

Malik Muhammad Aslam Channer for Petitioner.  

Muhammad Sharif Bhatti for the Complainant.  

Muhammad Ali Shahab, Deputy Prosecutor General.  

Ahmad, S.-I. and Muhammad Azam, A.S.-I. with record. 

  

 



 

(212) 

 

ORDER 

SARDAR MUHAMMAD SHAMIM KHAN, J.---Abdul Qayum, petitioner seeks post-

arrest bail in case F.I.R. No.661 of 2011, dated 17-9-2011, offence under section 489-F, 

P.P.C. registered at Police Station Cantt., Bahawalpur. 

  

2. As per allegation against the petitioner as narrated in the instant F.I.R., petitioner had 

personal relations with the complainant, therefore, complainant handed over gold valuing 

Rs.68,80,000 as Trust (Amanat) to the petitioner but when complainant asked the petitioner 

to return his gold, he refused to return the same. Thereafter according to the settlement 

between the parties through the Panchaiat, petitioner issued 43 cheques, each amounting to 

Rs.1,60,000 equal to the amount of Gold valuing Rs.68,80,000. Out of which fifteen 

cheques were cashed but instant cheque amounting to Rs.1,60,000 was dishonoured on its 

presentation in the bank. 

  

3. Learned counsel for the petitioner contended that prosecution story that gold valuing 

Rs.68,80,000 was handed over to the petitioner as Trust (Amanat) is highly improbable; that 

there is no evidence available on the record that aforementioned gold was given to the 

petitioner as Trust (Amanat); that this false case has been registered against the petitioner by 

the complainant on the basis of malafides; that offence alleged against the petitioner does 

not fall within the purview of prohibitory clause of section 497, Cr.P.C; that prior to the 

instant case, complainant lodged cases against the petitioner bearing F.I.R. No.409 of 2010 

and 65 of 2011, both under section 489-F, P.P.C. at Police Station Civil Lines, Bahawalpur 

and F.I.R. No.283 of 2011 dated 15-7-2011 at Police Station Kotwali, Bahawalpur and in all 

aforementioned cases post-arrest bail was granted to the petitioner by this Court. It has 

further been contended by the learned counsel for the petitioner that complainant 

Muhammad Khalid filed a suit for permanent injunction in the Court of learned Civil Judge 

pertaining to the cheques in question and in the said suit the complainant took a different 

stance that amount of Rs.68,80,000 was obtained by the petitioner from him as a loan. 

Learned counsel for the petitioner while placing reliance on case-laws reported as 2009 

SCMR 1488 (Zafar Iqbal v. Muhammad Anwar and others) and 2008 Cr.LJ 481 (Rana 

Maqsood Ahmad v. Rana Naveed Ahmad and others) submits that petitioner is entitled to be 

released on bail, 

  

4. Learned D.P.G. and learned counsel for the complainant have vehemently opposed this 

petition on the grounds that petitioner is nominated in the F.I.R.; that there is specific 

allegation against the petitioner that he issued series of cheques in favour of the complainant 

and when instant cheque amounting to Rs.1,60,000 was presented in the bank, the same was 

dishonoured; that although the offence does not fall within the purview of prohibitory clause 

of section 497, Cr.P.C. but this is an exceptional case as petitioner issued so many cheques 

in favour of the complainant, therefore, he is not entitled to be released on bail. 

  

5. I have heard the arguments advanced by learned counsel for the parties and perused the 

record with care. 

  

6. According to the version of the complainant as taken by him in the F.I.R., he handed over 

gold valuing Rs.68,80,000 to the petitioner as Trust (Amanat) but perusal of suit for 
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permanent injunction filed in the Court of learned Civil Judge by the complainant against 

the petitioner titled "Haji Muhammad Khalid v. Abdul Qayum" reveals that complainant 

took a different stance that amount of Rs.68,80,000 was obtained by the petitioner from him 

as loan. No witness has been mentioned by the complainant in the F.I.R. in whose presence 

such huge quantity of Gold was handed over to the petitioner as Trust (Amanat). According 

to the complainant, petitioner issued 43 cheques each amounting to Rs.1,60,000. In this 

regard complainant lodged cases against the petitioner bearing F.I.R. No.409 of 2010 and 65 

of 2011, both under section 489-F, P.P.C. at Police Station Civil Lines, Bahawalpur and 

F.I.R. No.283 of 2011 dated 15-7-2011 at Police Station Kotwali, Bahawalpur. In all 

aforementioned cases registered against the petitioner, petitioner has been admitted to post-

arrest bail by this Court. Offence alleged against the petitioner does not fall within the 

purview of prohibitory clause of section 497, Cr.P.C. Petitioner has instituted a suit in the 

Court of learned Civil Judge against the complainant and one Haji Shaukat Hussain, 

regarding the cheques in question, which is pending adjudication. The learned Civil Court 

after recording the evidence would come to the conclusion that whether the cheques were 

issued by the petitioner in order to make payment for the Gold as contended by the 

complainant or these cheques were without any consideration as asserted by the petitioner. 

No useful purpose would he served by keeping the petitioner in jail for an indefinite period. 

  

7. For what has been discussed above, petition in hand is accepted and petitioner is admitted 

to bail subject to his furnishing bail bonds in the sum of Rs.1,00,000 with one surety in the 

like amount to the satisfaction of learned trial Court. 

  

MWA/A-40/L        Bail granted. 

 

 

2013 YLR 806 

[Lahore] 

Before Sardar Tariq Masood and Sardar Muhammad Shamim Khan, JJ 

GHULAM SHABBIR and another---Appellants 

Versus 

The STATE and others ---Respondents 
  

Criminal Appeals Nos.132, 410 and Criminal Revision No.69 of 2002, heard on 1st June, 

2010. 

  

(a) Penal Code (XLV of 1860)--- 
  

----S. 302(b)---Qatl-e-amd---Appreciation of evidence---Extraordinary delay of four days in 

lodging the F.I.R. had established the same having been lodged after deliberations and 

consultations---Prosecution had failed to prove the motive of the occurrence against the 

accused---Complainant eye-witness, father of the deceased, was not found to be present on the 

spot at the time of incident, otherwise he must have reported the matter to the police 

immediately---Delayed F.I.R. had suggested that complainant had been informed about the 

occurrence after the deceased in the injured condition had been shifted to the hospital---

Evidence of complainant, thus, was not reliable---Other eye-witness appeared to have 
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involved the accused in the crime at the instance of the complainant party---Deceased had 

received all the injuries on his legs and according to his medico-legal report in injured 

conditions none of the injuries had been declared to be dangerous to life by the Doctor---

Deceased had died after about four months of the occurrence and though he remained 

conscious during this period, yet his dying declaration was not recorded by the Investigating 

Officer---No post-mortem examination of the deceased was conducted after his death on 

account of the efforts of the complainant himself---Cause of death of the deceased could not 

be ascertained with certainty---No crime empty having been secured from the spot, recovery 

of gun at the instance of accused, in the absence of report of Forensic Science Laboratory, was 

inconsequential and could not be used against him---Accused was acquitted in circumstances. 

  

(b) Penal Code (XVL of 1860)--- 
  

----S. 302(b)--- Qatl-e-amd--- Criminal Procedure Code (V of 1898), S.417(2-A)---Appeal 

against acquittal---Appreciation of evidence---F.I.R. did not reveal any abetment against the 

acquitted accused---Statements of two prosecution witnesses recorded under S.161, Cr.P.C. 

after about one month of the registration of the F.I.R., disclosed that one acquitted co-

accused had directed the other co-accused to commit the murder of the son of complainant, 

while sitting in a hotel, which was quite unnatural and un-reliable---Said statements had 

been procured by the prosecution after consultations and deliberations---One accused was 

not even connected with the motive---Offence under S.302, P.P.C. was not proved by the 

prosecution, as post-mortem examination of the deceased was not conducted and there was 

no opinion of the Doctor regarding his cause of death---Acquittal of accused was based on 

cogent reasons and impugned order did not suffer from any legal or factual infirmity---

Appeal against acquittal of accused was dismissed in circumstances. 

  

Abdul Aziz Khan Niazi for Appellants.  

Rana Kashif Saleem Arfaa Law Officer for the State.  

Sheikh Muhammad Raheem, Sahibzada Farooq Ali Khan, Malik Nazeer Ahmad Thaheem 

and Rana Nadeem Ahmad Kanjoo for Respondents.  

Date of hearing: 1st June, 2010. 

  

JUDGMENT 
  

SARDAR MUHAMMAD SHAMIM KHAN, J.---This common judgment will dispose of:-- 

  

(i) Criminal Appeal No.132 of 2002 filed by Ghulam Shabbir convict. 

  

(ii) Criminal Appeal No.410 of 2002 filed by Ghulam Abbas, complainant against acquittal 

of respondents Nos.2 Mirza and respondent No.3 Zahoor Ahmad. 

  

(iii) Criminal Revision No.69 of 2002 filed by Ghulam Abbas, complainant for awarding 

capital punishment to respondent No.1 Ghulam Shabbir. 

  

2. Mirza Ghulam Shabbir and Zahoor Ahmad were tried in case F.I.R. No.39 of 1997 dated 

25-3-1997, registered at Police Station Shah Kot, for the offences under sections 302, 34 and 
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109 of P.P.C., at the instance of Ghulam Abbas, complainant (P.W.5) for causing Qatl-e-

Amd of Qalb-e-Abbas. Learned Addl. Sessions Judge, Chichawatni vide his judgment dated 

31-1-2002 acquitted Mirza and Zahoor Ahmad and convicted Ghulam Shabbir, appellant 

under section 302(b), P.P.C. and sentenced to Life Imprisonment. He was also held liable to 

pay Rs.50,000 as compensation to the legal heirs of the deceased under section 544-A of 

Cr.P.C. and in case of default to further undergo six months' S.I. 

  

3. Ghulam Shabbir, appellant through Criminal Appeal No.132 of 2002 has challenged his 

conviction and sentence, as mentioned above, while Ghulam Abbas, appellant/complainant 

through Criminal Appeal No.410 of 2002 has challenged the acquittal of respondents Nos.2 

and 3 and through Criminal Revision No.69 of 2002, petitioner/complainant has also prayed 

for modifying the judgment, dated 31-1-2002 to the extent of Ghulam Shabbir, respondent 

No.1 and to award him capital punishment. 

  

4. The brief facts of the prosecution story as set out in the F.I.R. Exh.PD/1, recorded on the 

basis of complaint Exh.PD is that complainant Ghulam Abbas was resident of Chak 

No.52/12.L and he was cultivator. His son Qalb-e-Abbas was a student of 7th Class in Higher 

Secondary School Akanwala Bangla. On 21-3-1997 at about 8-00 a.m., the complainant along 

with Muhammad Latif son of Mumtaz Khan caste Baloch resident of the said Chak was going 

towards Akanwala Bangla in order to get diesel for tractor. He further mentioned that his son 

Qalb-e-Abbas along with Qamer ul Zaman a student of 9th Class were going to the school on 

foot at Akanwala Bangla. They were about two acres ahead of the complainant. Qamer ul 

Zaman was behind Qalb-e-Abbas. When Qalb-e-Abbas and Qamer Zaman were about on acre 

away from the Patrol Pump of Ghulam Abbas, Imtiaz and Ghulam Shabbir armed with .12-

bore gun and Zahoor Ahmad armed with a carbine came over there from the side of Bangla 

Akanwala. They were on a motorcycle. He further mentioned that lmtiaz raised Lalkara that 

he would take revenge of his brother and he fired a shot with his .12-bore gun hitting the left 

leg of Qalb-e-Abbas. Thereafter, Ghulam Shabbir fired a shot with his .12-bore gun hitting the 

right leg of Qalb-e-Abbas at his knee in consequence of which Qalb-e-Abbas fell down. 

Thereafter Zahoor accused fired with his carbine over Qalb-e-Abbas which hit his left leg. 

Then Imtiaz accused again fired a shot with his .12-bore gun hitting Qalb-e-Abbas at his right 

knee on the outer side. The complainant further stated that they due to fear did not step 

forward and witnessed the occurrence. The complainant further mentioned that the accused 

committed this occurrence at the behest of Mirza accused. Thereafter, all the three accused, 

after having committed the occurrence, fled away along with their respective weapons of 

offence. The complainant further mentioned that they took care of his son Qalb-e-Abbas and 

took him to 96/121 Hospital and the M.O. of the hospital referred Qalb-e-Abbas to Bahawal 

Victoria Hospital, Bahawalpur. On 19-7-1997, his son succumbed to the injuries in Bahawal 

Victoria Hospital, Pahawalpur. 

  

5. The motive behind the occurrence was stated that the brother of Imtiaz accused was 

injured by some unknown persons and the accused had suspicion that he was injured by the 

complainant party and due to that grudge, the accused had injured the son of the 

complainant. He further mentioned that he could not report the matter to police earlier 

because his daughter had died on the date of occurrence. 
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6. After completion of investigation, challan was prepared and submitted before the learned 

trial Court for trial. Charge against the accused was framed to which, they pleaded not guilty 

and claimed to be tried. In order to prove its case, the prosecution examined as many as 

sixteen (16) P.Ws. 

  

P.W.1 Ghulam Rasool Patwari Halqa was a formal witness who on 25-8-1997 prepared site 

plans of the place of occurrence Exh.PA and Exh.PA/1 on the pointation of the P.Ws. and on 

the directions of the I.O. 

  

P.W.2 Dr. Syed Zamir-ul-Hassan, Medical Officer on 21-3-1997 medically examined Qalb-

e-Abbas and found the following injuries on his person. 

  

(i) A punctured wound 3-1/4 cm x 3-1/4 cm x deep going on outer aspect of right knee. 

Edges were inverted blackening and tattooing was present. This was wound of entrance. 

  

(ii) Multiple punctured wound in an area of 10 x 5 cm each measuring 1/2 cm x 1/2 cm deep 

going on inner aspect of right knee. Edges were everted. This was wound of exit. 

  

(iii) A Punctured wound 5-1/4 cm x 5 1/4 cm x deep going on front of right knee. 

Blackening and tattooing was present. It was mound of entry. 

  

(iv) A punctured wound 3-1/4 cm x 3-1/2 cm x deep going on back of right knee. Edges 

were everted. It was a wound of exit. 

  

(v) Multiple punctured wound in an area of 11 cm x 5 cm on inner aspect of left leg each 

measuring 1 cm x 1/2 cm x deep going. Edges were inverted. These were wounds of entry 

and were 15 cm above left knee. 

  

(vi) Multiple punctured wound in an area of 8 cm x 3 cm on outer aspect of left leg. Edges 

were everted, measuring 1/2 cm x 1/2 cm x deep going 15cm above left ankle. It was a 

wound of exit. 

  

(vii) A punctured wound 3 1/2 cm x 3-1/2 cm x deep going on outer aspect of left leg. 

Blackening present 5 cm below left knee. This was wound of entrance. 

  

(viii) Multiple punctured wound in an area of 4 1/2 cm 3 1/2 cm x deep going on inner 

aspect of left leg 4cm below left knee. Each measuring 1/2 x 1/2 cm x deep going. Edges 

were everted. It was wound of exit. 

  

P.W.3 Muhammad Ayub, 1068/C is the witness of recovery proceedings and witness of 

recovery memo Exh.PC. 

  

P.W.4 Muhammad Iqbal 127/C was handed over the sealed parcel of blood-stained earth, 

which he delivered in the office of the Forensic Science Laboratory, Lahore, intact. 

  



 

(217) 

 

P.W.5 Ghulam Abbas is the complainant of this case, who supported the prosecution 

version. 

  

P.W.6 Qamer ul Zaman is the eye-witness of the occurrence, who supported the version 

taken by the complainant. 

  

P.W.7 Muhammad Akhtar HC/952 is the formal witness of the prosecution. The 10 handed 

over him sealed parcel said to contain blood-stained earth for safe custody in Malkhana. 

Afterwards he handed over the same to Safdar lqbal, Constable/1147 for its onward 

transmission to the office of the Chemical Examiner, Lahore. 

  

P.W.8 Ghulam Mahay ul Din, A.S.-I. was handed over the sealed parcel of .12-bore gun, for 

safe custody. Afterwards he handed over the same to Muhammad Iqbal, Constable on 22-10-

1997 for its onward transmission to the office of the Forensic Science Laboratory, Lahore. 

P.W.9 P.W.10 Ashiq Ali and Muhammad Rafique were the witnesses of abetment. 

  

P.W.11 Safdar Iqbal, 1147/C transmitted the sealed parcel said to contain blood-stained 

earth to the Chemical Examiner, Lahore. 

  

P.W.12 Muhammad Raees, S.-I. and P.W.13 Muhammad Aslam A.S.-I. conducted the 

investigation of the case and deposed regarding the steps of investigation conducted by 

them. 

  

P.W.14 Mukhtar Ahmad A.S.-I. was a formal witness who on 25-3-1997 on receipt of the 

complaint Exh.PD drafted formal F.I.R. Exh.PD/1. 

  

P.W.15 Dr. Altaf Hussain Malik deposed that as per record of the hospital, Qalib Abbas son 

of Ghularn Abbas r/o Chak No.52/12.L, Tehsil Chichawatni, District Sahiwal was admitted 

in Orthopedic Unit BV Hospital, on 3-7-1997 as a case of Reflex Sympathetic Dystrophy of 

both lower limps after history of fire-arm injury three months ago. Later on in consequence 

of this injury due to prolonged bed ridden, he died due to pulmonary embolism vide indoor 

Register No.3362/ 20332. He expired on 19-7-1997 in that hospital. Exh.PJ is the original 

death certificate issued by him. It was duly signed by him. Exh.PJ/1 was the attested copy of 

the hospital record in this respect. 

  

P.W.16 Noor Muhammad, Inspector recorded the statements of P.Ws. namely Muhammad 

Akhtar, Moharrar and Safdar Iqbal 1147/C under section 161 of Cr.P.C. 

  

7. The Deputy District Attorney gave up Ghulam Muhammad Constable No.897, 

Muhammad Latif, Karam Din, Mulazim Hussain and Muhammad Hussain 1197/C P.Ws. 

being unnecessary and tendered in evidence the report of Chemical Examiner Exh.PK, that 

of Serologist Exh.PL and the report of Forensic Science Laboratory, Lahore Exh.PM and 

closed the prosecution case. 

  

8. After recording the prosecution evidence, the accused persons were examined under 

section 342 of Cr.P.C. wherein they stated that they do not want to appear and depose on 
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oath as required under section 340(2) of Cr.P.C. In reply to the question that why this case is 

against you and why the P.Ws. have deposed against you, the appellant Ghulam Shabbir 

replied as under:-- 

  

"I have been falsely implicated in this case due to enmity. It was an unwitnessed occurrence. 

P.Ws. being interested and inimical towards me, they have made false statement." 

  

9. Mirza, accused while replying to this question replied as under:-- 

  

"I have been involved in this false case due to enmity. The P.Ws. are interested and inimical 

towards me and for this reason they have deposed against me falsely." 

  

10. Zahoor Ahmad, accused while replying to this question replied as under:-- 

  

"It is a false case. It was an un-witnessed occurrence. The prosecution has falsely involved 

me and my co-accused in this case due to enmity. The P.Ws. are interested and inimical 

towards us." 

  

11. After conclusion of the trial above mentioned conviction and sentence was passed 

against the appellants/accused persons. 

  

12. Learned counsel appearing on behalf of the appellant submits that there is extra ordinary 

delay of four days in lodging the F.I.R. which makes the whole prosecution story as 

doubtful; that in fact Imtiaz got a case F.I.R. No.208 of 1996 registered for the offence under 

sections 324 and 34 of P.P.C. against the complainant Ghulam Abbas for causing injuries to 

his brother so, in order to take revenge of his brother, Imtiaz only has committed this 

occurrence; that appellant is not connected with motive part of prosecution story and 

appellant is also not related with said Imtiaz so, there was no reason for appellant to commit 

this occurrence; that in order to prove ocular account Ghulam Abbas P.W.5, father of the 

deceased, Qamar ul Zaman P.W.6., a relative of the deceased were produced and no 

independent person has been produced by the prosecution to prove their case; that the 

allegation against the appellant is that he fired with his gun at the right knee of the deceased 

which is non-vital part of the body and had the appellant's intention to commit the murder of 

the deceased, he must had fired at some vital part of body of the deceased; that deceased 

died in the hospital on 19-7-1997 after about four months of the occurrence, in the 

meanwhile the injured came to his house and again he was admitted in the hospital due to 

some complication; that no post mortem examination was conducted on the dead body of the 

deceased Qalb-e-Abbas and complainant himself refused to get the post mortem 

examination done on his deceased son, so, no cause of death is available on the record, 

therefore, no offence under section 302 of P.P.C. is made out against the appellant; that 

although gun was recovered at the pointation of the appellant but as no empty was secured 

from the place of occurrence so the recovery of gun is not a corroborative piece of evidence 

against the appellant. Learned counsel for the appellant further contends that the allegation 

against acquitted co-accused Zahoor Ahmad was that he fired with his Carbine which hit on 

the left leg of Qalb-e-Abbas. Case of the appellant is similar with the case of Zahoor 

Ahmad, acquitted co-accused and the learned trial Court, while acquitting Zahoor Ahmad 
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co-accused clearly opined that the complainant party had dragged maximum persons in this 

case and that there was no motive against acquitted co-accused Zahoor Ahmad, so, the 

appellant also merits acquittal. Learned counsel for the appellant has also contended that 

Criminal Revision No.69 of 2003 filed by the complainant for enhancement of sentence of 

the appellant is also baseless as prosecution could not prove the case against the appellant 

beyond reasonable doubt and even prosecution could not establish the offence under section 

302 of P.P.C. in this case. So far as Criminal Appeal No.410 of 2002 filed by the 

complainant against the acquittal of Mirza and Zahoor Ahmad is concerned, it has been 

contended that there is no mention of evidence of abetment against Mirza, acquitted co-

accused in the F.I.R. and prosecution concocted evidence of abetment after about one month 

of the occurrence which is not believable. It has further been contended that the prosecution 

also did not prove the case against Zahoor Ahmad, acquitted co-accused. He was also not 

connected with the motive part of prosecution story so learned counsel for respondents 

Nos.2 and 3 have requested for dismissal of the appeal against acquittal. 

  

13. On the other hand learned Law Officer assisted by learned counsel appearing on behalf 

of the complainant submits that delay in lodging F.I.R. has been explained by the 

complainant as on the same evening daughter of the complainant namely Mst. Musarrat Bibi 

died and due to that reason the complainant could not lodge the report; that the prosecution 

has proved motive that Imtiaz lodged a case against the complainant Ghulam Abbas under 

section 324 of P.P.C. and due to that reason Imtiaz has taken revenge from son of the 

complainant so, prosecution has proved motive of the occurrence against Imtiaz; that the 

appellant is nominated in the F.I.R. with specific role that he was armed with gun .12-bore 

and he fired at Qalb-e-Abbas which landed on right knee of the deceased; that the appellant 

led to the recovery of gun and according to the report of Forensic Science Laboratory, 

Lahore, the gun was in working condition so, the recovery of gun is a corroborative piece of 

evidence against the appellant. The learned counsel for the complainant stated that as Dr. 

Altaf Hussain Malik P.W.9 has given the cause of death of the deceased, so the offence 

under section 302 of P.P.C. has been proved against the appellant whereas learned Law 

Officer has frankly conceded that as post mortem examination was not conducted on the 

body of the deceased and complainant is himself responsible for that so no offence under 

section 302 of P.P.C. is made out against the appellant. 

  

14. Learned counsel for the complainant/petitioner contends that prosecution has proved the 

case against Ghulam Shabbir, respondent/accused beyond reasonable doubt so by accepting 

Criminal Revision No.69 of 2002, filed by the complainant, the sentence of Ghulam Shabbir 

be enhanced from Life Imprisonment to Death. It has further been contended by learned 

counsel for the complainant/appellant that Criminal Appeal No.410 of 2002 filed by the 

complainant, against the acquittal of Zahoor Ahmad and Mirza, accused/respondents Nos.2 

and 3 be accepted as there is ample evidence against both the acquitted accused persons to 

connect them with the commission of offence and learned trial Court has acquitted them on 

flimsy grounds which has resulted into grave miscarriage of justice. 

  

15. We have heard the learned counsel for the parties and gone through the record. 
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16. This occurrence took place on 21-3-1997 at 8-00 a.m., whereas the complainant lodged 

report Exh.PD on 25-3-1997 at about 8-30 a.m. with the delay of four days. The reason for 

delay in lodging F.I.R. given by the complainant is that he could not report the matter on the 

day of occurrence as his daughter Mst. Musarrat Bibi died on the same evening after hearing 

the death of her brother, with the shock and that he was busy in the treatment of his son and 

could not approach the police. 

  

17. The appellant produced a copy of death certificate (Exh.DE) which reveals that Mst. 

Musarrat Bibi died on 25-3-1997 so, the reason of the delay in lodging F.I.R. given by the 

complainant is falsified by the record as according to the complainant she died on the day of 

occurrence. It is pertinent to mention here that as per version of the complainant her 

daughter Mst. Musarrat Bibi died on the day of occurrence, after hearing the death of his 

brother but in this case Qalb-e-Abbas received injuries on the day of occurrence and he died 

on 19-7-1997 after about four months of the occurrence. So, this extra ordinary delay in 

lodging F.I.R. shows that it was lodged after deliberations and consultations. The appellant 

and acquitted co-accused Zahoor Ahmad and Mirza have also been involved in this case 

who are related to the appellant Imtiaz and no motive has been alleged by the complainant 

against them. The prosecution is silent as why appellant fired at the deceased when he was 

not inimical towards the complainant party. In our view the appellant has falsely been 

involved in this case by the complainant due to the reason best known to him after due 

consultations and deliberations. 

  

18. Now coming to the motive part of the prosecution story, about four months prior to this 

occurrence somebody injured brother of Imtiaz and Imtiaz had suspicion that complainant 

party was involved in that occurrence and due to this grudge, instant occurrence took place. 

  

19. To prove motive, prosecution produced Ghulam Abbas P.W.5. Perusal of his statement 

reveals that a case F.I.R. No.208 of 1996 was registered against him(complainant) and he 

was nominated in said F.I.R. and allegation against him was that he caused injuries to 

Murtaza, brother of Imtiaz. The perusal of record also reveals that Murtaza, brother of 

Imtiaz was given injuries on his leg by the complainant and the doctor had to cut his leg in 

order to save his life. In the present case Qalb-e-Abbas, the son of the complainant received 

all injuries on his legs which reveals that in order to take revenge of Mutraza, who was 

injured by the complainant, Imtiaz gave injuries on the legs of Qalb-e-Abbas son of the 

complainant. Although prosecution proved motive to the extent of Imtiaz but failed to prove 

motive of the occurrence against the appellant. Ghulam Shabbir, appellant and acquitted co-

accused Mirza and Zahoor Ahmad are neither related with Imtiaz nor he is inimical towards 

the complainant. The complainant did not give any reason that why the appellant fired at his 

son Qalb-e-Abbas. The prosecution did not prove motive to the extent of the appellant and 

acquitted co-accused. 

  

20. The ocular account in this case has been furnished by P.W.5 Ghulam Abbas and Qamar 

ul Zaman P.W.6. P.W.5 is father of the deceased. According to his evidence, he along with 

Muhammad Lateef, who is his maternal nephew, were proceeding on a Tractor towards 

Bangla Akan Wala in order to purchase diesel and that he saw the occurrence from a 

distance of two acres. During investigation P.W.5 Ghulam Abbas did not produce the 
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Tractor on which they were proceeding at the time of occurrence. Ghulam Abbas, father of 

the deceased is a chance witness and he has created a false reason that he along with 

Muhammad Latif were proceeding two acres behind his son and Qamar ul Zaman. Keeping 

in view the extraordinary delay in lodging F.I.R. we are of the considered view that Ghulam 

Abbas P.W.5 was not present at the spot at the time of occurrence. Had he been available at 

the time of occurrence he must have reported the matter to the police, immediately. The 

extraordinary delay of four days in lodging F.I.R. is also suggestive of the fact that the 

complainant was not present at the time of occurrence rather the injured was shifted to the 

hospital and he was informed thereafter, so, the evidence of Ghulam Abbas, father of the 

deceased is not reliable. 

  

21. So far as the evidence of Qamar ul Zaman P.W.6 is concerned, he was proceeding to 

school along with Qalb-e-Abbas, deceased at the time of occurrence and Qamar-ul-Zaman 

P.W.6 has also stated that he along with Qalb-e-Abbas, deceased, was going to school in 

order to sit in examination as the examination had commenced. Qamar-ul-Zaman P.W.6 is 

natural witness as he was also studying in the same school in which Qalb-e-Abbas, deceased 

was studying. Both were proceeding to school, when occurrence took place so the evidence 

of Qamar ul Zeman P.W.6 is reliable and he is natural witness of the occurrence. He has 

categorically stated that when he along with Qalb-e-Abbas were proceeding towards school, 

Imtiaz armed with .12-bore gun along with his co-accused reached there and raised Lalkara 

that he was going to take revenge of his brother and fired with his gun on Qalb-e-Abbas 

hitting him on his left leg whereas second fire of Imtiaz hit on the right knee of Qalb-e-

Abbas. Qamar-ul-Zaman P.W.6 remained constant on each and every material point during 

his cross-examination. His evidence is reliable and confidence inspiring to the extent of co-

accused Imtiaz. Although Qamar-ul-Zaman P.W.6 has stated that the appellant also fired on 

the right knee of the deceased but to the extent of appellant his evidence can not be believed 

as it has already been observed that the appellant is neither related with co-accused Imtiaz 

nor motive is attributed to the appellant. It seems that Qamar-ul-Zaman P.W.6 has involved 

the appellant at the instance of complainant party. It has also been noticed that the allegation 

against Zahoor Ahmad acquitted co-accused was that he fired with his Carbine which hit 

Qalb-e-Abbas on his left leg. Learned trial Court, while acquitting Zahoor Ahmad opined 

that the complainant has dragged Zahoor Ahmad in this case in order to pressurize the other 

party or to hinder the persons of other party from pursuing the case. There was no motive 

against Zahoor Ahmad acquitted co-accused also. Case of appellant Ghulam Shabbir is also 

at par with acquitted co-accused Zahoor Ahmad. So, in our view the prosecution has failed 

to prove this case beyond reasonable doubt against Ghulam Shabbir, appellant and he has 

been falsely involved in this case due to the reason best known to the complainant. 

  

22. The Medico-legal Report Exh.PB of Qalb-e-Abbas, deceased, in injured condition, 

reveals that no injury of the Qatl-e-Abbas was declared to be dangerous to life by the doctor 

as all the injuries were on legs, the non-vital parts of the body. The perusal of the record 

reveals that Qalb-e-Abbas was admitted in Bahawal Victoria Hospital, Bahawalpur and he 

was discharged from the said hospital and he came to his house. He was again admitted in 

Bahawal Victoria Hospital, Bahawalpur for the second time on 6-5-1997. He was again 

discharged and he came back to his house. Thereafter, he was admitted in Bahawal Victoria 

Hospital, Bahawalpur for the 3rd time on 3-7-1997 and ultimately he succumbed to his 
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injuries on 19-7-1997. Perusal of record reveals that during this period he remained 

conscious but during this period his dying declaration was not recorded by the I.O. After the 

death of Qalb-e-Abbas, no post mortem examination was conducted upon his dead body. 

The perusal of statement of Muhammad Aslam A.S.-I. P.W.13 reveals that he wanted to get 

the deceased Qalb-e-Abbas examined through autopsy but complainant party hurriedly 

buried the deceased and complainant party was not inclined that post mortem examination 

should be conducted on the dead body of Qalb-e-Abbas, deceased. It is also pertinent to 

mention here that District Magistrate Sahiwal vide his order dated 10-9-1997 ordered that 

post mortem examination on the dead body of Qalb-e-Abbas, deceased be conducted. 

Complainant Ghulam Abbas filed Revision Petition against the order dated 10-9-1997 of the 

District Magistrate before learned Addl. Sessions Judge, Sahiwal. In this Revision Petition, 

the complainant sought that order of the learned District Magistrate dated 10-9-1997 

whereby he ordered for disinterment of the grave of Qalb-e-Abbas for the purpose of its post 

mortem examination, be declared illegal. On 22-10-1997 the Criminal Revision of the 

complainant Ghulam Abbas was dismissed and order of the District Magistrate for 

conducting post mortem examination on the dead body was upheld. Learned counsel for the 

complainant has conceded that after the dismissal of Revision Petition, the complainant 

approached the Hon'ble High Court in Writ Jurisdiction so that the post mortem examination 

should not be conducted on the dead body of Qalb-e-Abbas, deceased and ultimately 

autopsy was not conducted on the dead body of Qalb-e-Abbas, deceased due to the effort of 

the complainant himself. 

  

23. Prosecution has produced Dr. Altaf Hussain Malik (P.W.15), who has deposed that as 

per record of the Bahawal Victoria Hospital, Bahawalpur, Qalb-e-Abbas died due to 

pulmonary ambulizm and basic cause to pulmonary ambulizm was first injury received on 

the person of Qalb-e-Abbas. Doctor has admitted that Qalb-e-Abbas never remained under 

his personal treatment and his opinion was based on the record of the hospital. The evidence 

of this P.W. is secondary evidence. The record is silent that why the doctor under whose 

treatment Qalb-e-Abbas remained, till his death, was not produced. This doctor simply 

issued death certificate after going through the record. However, according to the opinion of 

this doctor the deceased expired due to complication of the injury. As doctor has no direct 

knowledge of the treatment of Qalb-e-Abbas so his opinion regarding the cause of death 

cannot be given much weight. As no post mortem examination was conducted on the dead 

body of Qalb-e-Abbas, so, the cause of death of Qalb-e-Abbas, deceased cannot be 

ascertained with certainty. Learned Law Officer has frankly conceded that as prosecution 

did not prove the cause of death in this case, so, no offence under section 302 of P.P.C. is 

made out. Learned counsel for the complainant was also unable to controvert the contention 

raised by the learned Law Officer as he also could not satisfy this court regarding the cause 

of death of the deceased. 

  

24. So far as the recovery of gun from the appellant is concerned, he led to the recovery of 

.12-bore gun. Perusal of the record reveals that no empty was secured from the place of 

occurrence so in the absence of report of Forensic Science Laboratory in this regard the 

recovery of gun from the possession of the appellant is inconsequential and cannot be used 

against him. 
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25. As we have already discussed that there is no motive against Ghulam Shabbir, appellant 

and prosecution has failed to prove its case beyond reasonable doubt against Ghulam 

Shabbir, appellant and that no offence under section 302 of P.P.C. is made out as there is no 

cause of death available on the record, so we accept Criminal Appeal No.132 of 2002 filed 

by Ghulam Shabbir, appellant, by setting aside the judgment dated 31-1-2002 passed by 

learned Addl. Sessions Judge, Chichawatni. Ghulam Shabbir, appellant is acquitted of the 

charge and he be released forthwith, if not required in any case. 

  

26. As we have acquitted Ghulam Shabbir, appellant, so the Criminal Revision No.69 of 

2002 filed by the complainant for enhancement of sentence of Ghulam Shabbir is dismissed. 

  

27. So far as Criminal Appeal No.410 of 2002 filed by the complainant against the acquittal of 

Mirza and Zahoor Ahmad, respondents Nos.2 and 3, is concerned, it has been noticed that 

there is no evidence in the F.I.R. regarding abetment against the acquitted co-

accused/respondents No.2 Mirza. The perusal of the record reveals that on 16-4-1997 after 

about one month of registration of F.I.R., the prosecution produced Ashiq Ali P.W.9 and 

Muhammad Rafique P.W.10, whose statements under section 161 of Cr.P.C. were recorded 

regarding the abetment. Perusal of their statements reveals that Mirza, acquitted co-accused 

directed other co-accused to commit the murder of son of Ghulam Abbas, complainant, when 

he was sitting in a hotel. It is quite unnatural that a person would instigate his co-accused for 

committing murder, while sitting in a hotel, which is a public place and as the statements 

regarding abetment have been recorded after the delay of about one month so, no reliance can 

be placed on such statements and it is clear that these statements were procured after 

consultations and deliberations by the prosecution. So far as acquittal of Zahoor Ahmad, 

acquitted co-accused/respondent, is concerned, he is not connected with the motive part of the 

prosecution story. The prosecution did not prove the offence under section 302 of P.P.C. in 

this case as post mortem examination on the dead body of the deceased was not conducted and 

there is no opinion of the doctor regarding the cause of death of the deceased. Mirza and 

Zahoor Ahmad, respondents Nos.2 and 3 were acquitted by the learned trial Court on cogent 

reasons, after discussing the evidence available on the record. No infirmity, legal or otherwise, 

was found in the impugned judgment of acquitted passed by the learned trial Court, calling for 

interference of this court. So, Criminal Appeal No.410 of 2002 filed by the complainant 

against acquittal of respondents Nos.2 and 3 (Mirza and Zahoor Ahmad) is also dismissed. 

  

NHQ/G-15/L         Order accordingly. 
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PLJ 2013 Cr.C. (Lahore) 28 

[Bahawalpur Bench Bahawalpur] 

Present: Sardar Muhammad Shamim Khan, J. 

MAQBOOL AHMED--Petitioner 

versus 

STATE and another—Respondents 

 
PSLA No. 31 of 2012, decided on 20.11.2012. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 417(2)-A--Pakistan Penal Code, (XLV of 1860)--S. 379--Grant of special leave to file 

appeal against acquittal accused--Civil and criminal litigation pending between parties--

Unseen occurrence--Foot prints of culprits were traced by complainant party which ended at 

house of accused but foot tracker was never produced before trial Court to substantiate that 

fact--All accused allegedly confessed their guilt before punchayat that they had committed 

theft of buffalo and calf of complainant and promised to return same but ultimately refused 

to do so--Evidence of extra judicial confession produced by prosecution was joint one which 

was inadmissible in evidence--Prosecution had not produced sufficient incriminating 

evidence to prove charge of theft against accused, therefore, judgment did not suffer from 

any infirmity or illegality calling for interference by High Court--Petition was dismissed. 

       [Pp. 29 & 30] A, B & C 

Mr. Zafar Iqbal Awan, Advocate for Petitioner. 

Date of hearing: 20.11.2012. 

Order 

Through this petition under Section 417(2)-A Cr.P.C., Maqbool Ahmad 

petitioner/complainant seeks grant of Special Leave to file Appeal against Muhammad 

Akhtar Respondent No. 2 who was acquitted by learned Magistrate Section 30, Liaqatpur 

District Rahim Yar Khan, vide judgment dated 02.04.2012 in a private complaint titled 

"Maqbool Ahmad Vs: Muhammad Akhtar & others". 

2.  Learned counsel for the petitioner/complainant contended that petitioner filed the 

aforementioned private complaint under Section 379, PPC against Muhammad Akhtar 

Respondents No. 2, Khalid Nawaz and Muhammad Jamil; that learned trial Court only 

summoned Muhammad Akhtar Respondent No. 2 to face trial whereas complaint filed to the 

extent of Khalid Nawaz and Muhammad Jamil was dismissed; that in order to prove case 

against Muhammad Akhtar Respondent No. 2 Maqbool Ahmad complainant himself 

appeared before the learned trial Court as PW-1 whereas Muhammad Iqbal son of Wahab 

Din was produced as PW-2; that both the witnesses fully corroborated the prosecution story 

as narrated by the complainant in the private complaint; that the prosecution by producing 

trust worthy and reliable evidence established before the learned trial Court that Muhammad 

Akhtar Respondent No. 2 committed theft of buffalo and calf belonging to the complainant; 

that learned trial Court acquitted Respondent No. 2 without proper appraisal of evidence 

which has resulted into miscarriage of justice; that the impugned judgment dated 02.04.2012 

passed by learned trial Court whereby Muhammad Akhtar Respondent No. 2 was acquitted 

is perverse and has been passed against the principles enunciated by the Superior Courts in 
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this regard; that Muhammad Akhtar Respondent No. 2 has been acquitted on the basis of 

conjectures and surmises. Thus, it is submitted that special leave to file appeal against the 

acquittal of Muhammad Akhtar Respondent No. 2 be granted to the petitioner. 

3.  I have heard the arguments advanced by learned counsel for the petitioner/complainant 

and perused the record with care. 

4.  It has been noticed that initially regarding the same occurrence petitioner/complainant 

lodged a case FIR No. 183/2006 dated 29.04.2006, offence under Section 379, PPC against 

Muhammad Akhtar, Khalid Nawaz and Muhammad Jmail at P.S. Liaqatpur district Rahim 

Yar Khan. During investigation, police came to the conclusion that Maqbool Ahmad 

complainant lodged a false case against Respondent No. 2 and others on account of civil and 

criminal litigation pending between the parties and the aforementioned case was 

recommended for cancellation by the police. Thereafter, petitioner/complainant filed a 

private complaint against Muhammad Akhtar Respondent No. 2, Khalid Nawaz and 

Muhammad Jamil. Learned trial Court summoned Muhammad Akhtar Respondent No. 2 to 

face the trial whereas complaint to the extent of Khalid Nawaz and Muhammad Jamil was 

dismissed. In order to prove its case the prosecution produced Maqbool Ahmad 

petitioner/complainant as PW. 1 whereas Muhammad Iqbal son of Wahab Din was produced 

as PW.2 before learned trial Court. Perusal of evidence of both the prosecution witnesses  

reveals  that  it  was  an  unseen occurrence. Foot prints of the culprits were traced by the 

complainant party which ended at the house of Muhammad Akhtar Respondent No. 2 but 

foot tracker was never produced by the prosecution before the learned trial Court to 

substantiate this fact. According to the prosecution witnesses they saw that buffalo was 

available in the house of Muhammad Jamil whereas calf was available in the house of 

Muhammad Akhtar Respondent No. 2 but learned counsel for the petitioner categorically 

stated before me that buffalo and calf was not recovered from the possession of the 

accused/Respondent No. 2 during investigation. All the three accused persons allegedly 

confessed their guilt before a `Punchayat' that they had committed theft of buffalo and calf 

of the complainant and promised to return the same but ultimately refused to do so. The 

evidence of extra judicial confession produced by the prosecution was joint one which was 

inadmissible in evidence. 

5.  Perusal of impugned judgment further reveals that civil and criminal litigation was 

pending between petitioner/complainant and Muhammad Akhtar Respondent No. 2, 

therefore, false involvement of Respondent No. 2 in the instant complaint case on account of 

enmity, cannot be ruled out. 

6.  I have perused the impugned judgment dated 02.04.2012 which is based on well settled 

principles of appreciation of evidence. It has further been noticed that prosecution has not 

produced sufficient incriminating evidence to prove the charge of theft against Respondents 

No. 2, therefore, the impugned judgment did not suffer from any infirmity or illegality 

calling for interference by this Court. 

7.  For what has been discussed above, this petition for special leave to appeal is dismissed in 

limine. 

(R.A.)  Petition dismissed 
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PLJ 2013 Lahore 512 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan, J. 

Rana LIAQAT ALI--Petitioner 

versus 

DIRECTOR FIA (FEDERATION INVESTIGATION AGENCY), ISLAMABAD and 4 

others—Respondents 

 
W.P. No. 7343 of 2013, decided on 24.6.2013. 

Constitution of Pakistan, 1973-- 

----Art. 199--Pakistan Penal Code, (XLV of 1860), Ss. 471, 468, 467, 420 & 409--Prevention 

of Corruption Act, (11 of 1947), S. 5--Constitutional petition--Case was transferred--

Grievance of--Conducting the investigation and summoning the petitioner to join the same 

without any lawful justification--Respondent was directed to remain within the ambit law--

Petitioner was further directed to refrain from conducting investigation of the ease as the same 

has been transferred to Asstt. Director--Petition disposed of.     [P. 513] A & B 

Mr. Iqbal Hussain Khan Pahore, Advocate for Petitioner. 

Date of hearing: 24.6.2013. 

Order 

Learned counsel contends that previously investigation of case FIR No. 11 dated 17.6.2009 

for the offences under Sections 471/468/ 467/420/409, PPC, read with Section 5 of 

Prevention of Corruption Act-II of 1947, registered at Police Station FIA/CBC, Circle 

Multan, was being conducted by Syed Irtaza Haider, Asstt. Director/Respondent No. 4; that 

vide order dated 16.5.2013 investigation of the aforementioned case was transferred to 

Ghulam Nabi Khan, Respondent No. 4. Grievance of the petitioner is that Respondent No. 4 

is still conducting the investigation of the aforementioned case and is summoning the 

petitioner to join the same without any lawful justification. 

2.  Respondent No. 4 is directed to remain within the ambit law. He is further directed to 

refrain from conducting investigation of aforementioned case as the same has been 

transferred to Ghulam Nabi Khan, Asstt. Director/Respondent No. 5. Disposed of. 

(A.S.)   Petition disposed of. 
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PLJ 2013 Cr.C. (Lahore) 688 

[Bahawalpur Bench Bahawalpur] 

Present: Sardar Muhammad Shamim Khan, J. 

Malik AMIR YAR WARAN--Petitioner 

versus 

STATE and 2 others--Respondents 

Crl. Revision No. 78 of 2013, decided on 3.4.2013. 

Representation of people Act, 1976 (LXXXV of 1976)-- 

----S. 94(2)--Criminal Procedure Code, (V of 1898), Ss. 439--Criminal Revision--Section 94 

(2) of Representation of the People Act, 1976" an appeal against order of Sessions Judge 

shall lie before a Division Bench of the High Court--Section 94(2) of Representation of the 

People Act, 1976 is reproduced as under:-- 

"(2)  Notwithstanding anything contained in this Act or any other law for the time being in 

force, the offences of corrupt practice shall be tried by the Sessions Judge and an appeal 

against his order shall lie before a Division Bench of the High Court." 

As the petitioner/accused had filed the Criminal Revision against the impugned order passed 

by Sessions Judge, therefore, same was not maintainable before High Court in view of 

Section 94 (2) of the Act ibid--Revision dismissed.            [P. 691] A & B 

Mr. Muhammad Aslam Javed Minhas, Advocate for Petitioner. 

Mr. Naveed Khalil Ch., Assistant Advocate-General and Mr. Khalid Pervaiz Uppal, Deputy 

Prosecutor-General for Respondents. 

Date of hearing: 3.4.2013. 

Order 

Amir Yar Waran, petitioner though instant Criminal Revision has challenged the validity of 

order dated 01.04.2013 passed by learned Sessions Judge, Bahawalpur, whereby, charge was 

framed against the petitioner/accused in case FIR No. 05/2011 dated 04.01.2011 offences 

under Sections 94, 97 & 82 Representation of the People Act, 1976 read with Sections 200, 

471 & 199, PPC registered at Police Station Cantt Bahawalpur. 

2.  Learned counsel for the petitioner contended that initially instant case was being tried by 

learned Addl. Sessions Judge Bahawalpur who vide order dated 26.03.2013 fixed the case 

on 06.04.2012 for the supply of copies to the petitioner/accused as required under Section 

265-C, Cr.P.C.; that on 30.03.2013, learned Addl. Sessions Judge Bahawalpur, transmitted 

the instant case to the Court of learned Sessions Judge, Bahawalpur, as it was exclusively 

triable by him; that on the same day i.e 30.03.2013 learned Sessions Judge summoned the 

petitioner to face the trial through bailable warrants of arrest and case was adjourned for 

01.04.2013; that on the date fixed for hearing, learned trial Court supplied the copies to the 

petitioner/accused as required under Section 265-C, Cr.P.C. and thereafter immediately 

framed charge against the petitioner/accused on the same day (01.04.2013). While placing 
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reliance on case laws reported as Hakam Deen Versus The State through Advocate-General 

and 15 others (2005 YLR 2032 Supreme Court Azad Jammu and Kashmir) and Nadeem 

Ahmad Khan and others Versus The State (2007 PCr.LJ 233 Karachi), it has been contended 

by learned counsel for the petitioner/accused that by framing charge on the same day 

(01.04.2013), learned trial Court has violated the mandatory provisions of law as charge 

could not be framed prior to seven days after supply of copies to the petitioner/accused 

under Section 265-C, Cr.P.C; that learned, trial Court by violating the mandatory provisions 

of Criminal Procedure Code is conducting trial in a hasty manner which has caused 

prejudice to the petitioner/accused. Thus, it is submitted that by accepting instant Criminal 

Revision, charge framed against the accused/petitioner on 01.04.2013 by learned Sessions 

Judge Bahawalpur is liable to be set aside and learned trial Court be directed to conduct trial 

strictly in accordance with law. 

3.  Learned Assistant Advocate-General and learned Deputy Prosecutor-General on Court's 

call have opposed the instant Crl. Revision on the grounds that August Supreme Court of 

Pakistan issued direction to learned trial Court for decision of instant case till 04.04.2013, 

therefore, in compliance with aforementioned direction, learned trial Court has framed the 

charge against the petitioner immediately after supply of copies to the petitioner/accused. It 

has further been contended that period of seven days for framing of charge after supply of 

copies to the petitioner/accused is not mandatory rather, same is directory in nature and in 

the special circumstances of the case the Court can forgo the normal procedure. It has lastly 

been contended that instant Criminal Revision is not maintainable because if the 

petitioner/accused had any grievance he must had file an appeal under Section 94(2) of 

Representation of People and Act, 1976. Thus, it is submitted that instant Criminal Revision 

is liable to be dismissed. 

4.  I have heard the arguments of learned counsel for the parties and perused the available record 

with care. 

5.  It has been noticed that instant case was registered against the petitioner/accused on 

04.01.2011 at Police Station Cantt Bahawalpur on the basis of the direction issued by 

Hon'ble Supreme Court of Pakistan. The challan u/S. 512 Cr.P.C. was submitted against the 

petitioner before the learned Illaqa Magistrate concerned on 12.01.2012 and the case was 

consigned to the record room by the Court of learned Magistrate Section 30, Bahawalpur 

vide order dated 17.02.2012 on account of absence of petitioner/accused. Supplementary 

report under Section 173, Cr.P.C. in the instant case was submitted before the Court of 

Learned Magistrate Section 30, Bahawalpur, on 18.01.2013 and thereafter the case was 

entrusted to the Court of learned Addl. Sessions Judge Bahawalpur for the trial, therefore, 

delay in the submission of report under Section 173, Cr.P.C. against the petitioner was on 

account of conduct of accused/petitioner. 

6.  Perusal of impugned order dated 01.04.2013 reveals that learned Sessions Judge, 

Bahawalpur, framed charge against the petitioner/accused immediately after supplying him 

copies as required under Section 265-C, Cr.P.C in compliance with direction issued by the 
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Hon'ble  Supreme  Court  of  Pakistan so as to decide the instant case till 04.04.2013. The 

learned Sessions Judge, Bahawalpur, is constitutionally bound to comply with directions 

issued to him by Hon'ble Supreme Court of Pakistan. 

6-A.  It has been observed by me that according to "Section 94(2) of Representation of the 

People Act, 1976" an appeal against order of Sessions Judge shall lie before a Division Bench 

of the High Court. Section 94(2) of Representation of the People Act, 1976 is reproduced as 

under:-- 

"(2)  Notwithstanding anything contained in this Act or any other law for the time being in 

force, the offences of corrupt practice shall be tried by the Sessions Judge and an appeal 

against his order shall lie before a Division Bench of the High Court." 

As the petitioner/accused has filed the instant Criminal Revision against the impugned order 

dated 01.04.2013 passed by learned Sessions Judge, Bahawalpur, therefore, same is not 

maintainable before this Court in view of Section 94(2) of the Act ibid. 

7.  For what has been discussed above, instant Criminal Revision stands dismisses in limine. 

(A.S.)   Revision dismissed 

 

 

KLR 2013 Criminal Cases 301 

[Lahore] 

Present: SARDAR MUHAMMAD SHAMIM KHAN AND MUHAMMAD QASIM KHAN, JJ. 

Hanif 

Versus 

The State 

Crl. Misc. No. 1 of 2011 in Crl. Appeal No. 432 of 2006, decided on 15th November, 2011. 

SUSPENSION OF SENTENCE (MURDER)---(Statutory ground) 

Criminal Procedure Code (V of 1898)--- 

---S. 426(1A)---Pakistan Penal Code, 1860, S. 302(b)---Murder appeal---Seeking suspension of 

sentence of life---Statutory ground---Held: Appeal had not been fixed for hearing so far despite 

lapse of a period of more than five years---Reportedly, petitioner/appellant was neither previous 

convicted offender nor he was hardened, desperate or dangerous criminal---Petitioner was entitled to 

suspension of his sentence---Impugned sentence suspended. 

(Paras 4,6) 

[Even after lapse of 5 years, murder appeal was not fixed for hearing. Impugned sentence of life was 

suspended]. 

For the Petitioner/Appellant: Syed Mohtasham-ul-Haq Prizada and Prince Rehan Iftikhar 

Sheikh, Advocates. 

For the Complainant: Muhammad Amin, Advocate. 
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For the State: Muhammad Amjad Rafique, D.P.G. 

Date of hearing: 15th November, 2011. 

ORDER 

SARDAR MUHAMMAD SHAMIM KHAN, J. --- Haneef s/o Pira, petitioner/appellant seeks 

suspension of sentence awarded to him by learned Additional Sessions Judge, Sahiwal, vide judgment 

dated 24.11.2003 in case F.I.R. No. 218 of 2002, dated 27.8.2002 for the offence under Sections 

302/324/34, P.P.C. registered at Police Station, Dera Rahim, District Sahiwal whereby he was 

convicted under Section 302(b), P.P.C. and sentenced to imprisonment for life with compensation of 

Rs. 50,000/- to be paid to the legal heirs of the deceased. In default thereof to further undergo six 

months’, R.I. The petitioner/appellant was also extended benefit of Section 382-B, Cr.P.C. 

2. Learned counsel for the petitioner/appellant contended that petitioner/appellant was 

convicted and sentenced to imprisonment for life on 24.11.2003 and appeal was filed through Jail on 

18.7.2006 before this Court and period of more than five years has elapsed but the appeal of the 

petitioner/appellant has not been fixed for hearing till yet; that delay in decision of appeal has not 

been occasioned by any act or omission of the petitioner/appellant or any other person acting on his 

behalf; that petitioner/appellant is previously non-convicted offender and that he is neither hardened, 

desperate nor dangerous criminal, therefore, sentence of the petitioner/appellant is liable to be 

suspended and he be released on bail on statutory ground. 

3. Learned DPG has opposed this petition and prayed for its dismissal. 

4. We have heard the arguments advanced by the learned counsel for parties and perused the 

record with care. 

5. It has been noticed by us that petitioner/appellant was convicted under Section 302(b), 

P.P.C. and sentenced to imprisonment for life by learned Additional Sessions Judge, Sahiwal vide 

judgment dated 24.11.2003. Perusal of record further reveals that appeal of the petitioner/appellant 

was filed through jail on 18.7.2006 but the same has not been fixed for hearing till yet despite lapse 

of a period of more than five years. Keeping in view sub-clause (c) of sub-section (1-A) of Section 

426, P.P.C., petitioner is entitled for suspension of his sentence on the statutory ground as it is 

mandatory provision which runs as under:-- 

(1A) An Appellate Court shall, except where it is of (sic) has been occasioned by an act or 

omission of the appellant or any other person acting on his behalf, order a convicted 

person to be released on bail who has been sentenced. 

(c) to imprisonment for life or imprisonment exceeding seven years and whose appeal 

has not been decided within a period of two years of his conviction.” 

Learned D.P.G. has frankly conceded that petitioner/appellant is neither previously convicted 

offender nor he is a hardened, desperate or dangerous criminal. 

6. Resultantly, this petition is accepted and sentence of the petitioner is suspended and he is 

ordered to be released on bail subject to his furnishing bail bonds in the sum of Rs. 3,00,000/- with 

one surety in the like amount to the satisfaction of Deputy Registrar (Judicial) of this Court. The 

petitioner/appellant is directed to appear before this Court on each and every date of hearing till the 

final disposal of his appeal. 

Sentence suspended. 
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PLJ 2014 Cr.C. (Lahore) 165 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan, J. 

MUHAMMAD AZAM--Petitioner 

versus 

STATE and another—Respondents 

 

Crl. Misc. No. 4049-B of 2013, decided on 19.9.2013. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 498--Pakistan Penal Code, (XLV of 1860), Ss. 277, 284, 324--Pre-arrest bail, grant of-

-Confirmed--Specific allegation--Administered acid in water pump alongwith petitioner--No 

source of identification has been furnished by the complainant that how he identified the 

petitioner at the time of occurrence--Perusal of site-plan prepared by the police revealed that 

at the time of occurrence complainant was present at a street but according to version of the 

complainant taken by him in the FIR he was available on a cart in front of his house at the 

time occurrence--The house of the complainant has not been shown in the site-plan--During 

investigation co-accused against whom there was specific allegation that he administered 

acid in water pump alongwith petitioner has been declared innocent by the police--Perusal of 

medical certificate issued by consultant Eye surgeon revealed that petitioner has very poor 

vision in right eye and his left eye was totally blind--In these circumstances, false 

involvement of the petitioner in the instant case on the basis of mala fides can not be ruled 

out--Bail confirmed. [P. 167] A 

Mr. Muhammad Ramzan Khalid Joya, Advocate for Petitioner. 

Mr. Hassan Mahmood Khan Tareen, D.P.G for State. 

Mian Iftikhar Ahmad, Advocate for Complainant. 

Date of hearing: 19.9.2013. 

Order 

On the last date of hearing, i.e 11.09.2013 DSP (legal) was directed to appear before this 

Court in person but today he has not entered appearance, rather SDPO Burewala present 

before this Court submits that on account of some emergency DSP (legal) Burewala was 

unable to appear before this Court. Let a show-cause notice be issued to DSP (legal) 

Burewala that why proceedings should not be initiated against him for his wilful 

disobedience of order of this Court dated 11.09.2013. He is directed to appear in person 

before this Court on 08.10.2013 alongwith written reply to show-cause notice. Office is 

directed to prepare a separate file in this regard. 
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2.  Muhammad Azam petitioner seeks pre-arrest bail in a case registered against him vide 

FIR No. 465/2013 dated 17.7.2013 offences under Sections 277, 284 & 324, PPC at Police 

Station Model Town Burewala District Vehari. 

3.  According to FIR, on 15.07.2013, Muhammad Azam petitioner alongwith Nauman Azam 

and Arsalan co-accused poured the bottles of acid in the water-pump which was being used 

by the people of Mohallah. Hence instant FIR was registered. 

4.  Learned counsel for the petitioner contended that there was an extra ordinary delay of 

two days in lodging the FIR; that there was specific allegation against Nauman Azam co-

accused that he alongwith petitioner administered acid in the water pump but during 

investigation Nauman Azam co-accused was declared innocent by the police; that sample of 

water mixed with acid was taken into possession by the police on 16.07.2013 before the 

registration of instant FIR; that alleged occurrence took place at night time but no source of 

identification has been furnished by the complainant; that petitioner has poor vision in right 

eye , whereas, petitioner is totally blind from his left eye; that petitioner has falsely been 

implicated in the instant case on the basis of mala fides on account of previous enmity 

between the parties which has been mentioned by the complainant in the FIR; that from the 

contents of FIR offence under Section 324, PPC was not attracted. Thus, it is submitted that 

by accepting this petition ad interim pre-arrest bail already granted to the petitioner is liable 

to be confirmed. 

5.  Learned D.P.G for the State and learned counsel for the complainant have opposed this 

petition on the grounds that petitioner is nominated in the FIR; that there was specific 

allegation against the petitioner that he administered acid in the water pump which was 

being used by people of Mohallah; that regarding the same occurrence initially Rappat No. 

36 was lodged by the police on 16.07.2013, therefore, police collected the sample of water 

mixed with acid on the said date; that according to report of Forensic Science Laboratory 

sample of water was mixed with acid. Thus, it is submitted that petitioner is not entitled to 

the extra ordinary relief of pre-arrest bail. 

6.  I have heard the arguments of learned counsel for the parties and perused the record with care. 

7.  It has been noticed that alleged occurrence took place on 15.07.2013 whereas matter was 

reported to the police on 17.07.2013 with an extra ordinary delay of 2-days for which no 

proper explanation has been furnished by the complainant. Regarding the same occurrence, 

initially Rappat No. 36 was lodged by the police on 16.07.2013. Perusal of said Rapat 

reveals that information regarding the same occurrence was provided to the police by one 

Abdul Hanan with the allegation that acid has been administered in the water pump. Anwar 

Ali Sub-Inspector reached at the spot where Abdul Rashid and other people of the locality 

informed him that petitioner had administered acid in the water pump, Surprisingly police 

did not register FIR on the basis of Rappat No. 36, rather on the following day police 

received written application from the complainant and lodged the FIR with a different 

version. Abdul Rashid P.W. who informed the police that petitioner had administered acid in 
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the water pump was not cited as witness in the FIR. Although no time of occurrence has 

been given in the FIR yet according to investigating officer, the alleged occurrence took 

place on 15.07.2013 at about 11:45 p.m. (night). No source of identification has been 

furnished by the complainant that how he identified the petitioner at the time of occurrence. 

Perusal of site-plan prepared by the police reveals that at the time of occurrence complainant 

was present at a street but according to version of the complainant taken by him in the FIR 

he was available on a cart in front of his house at the time occurrence. The house of the 

complainant has not been shown in the site-plan. During investigation Nauman co-accused 

against whom there was specific allegation that he administered acid in water pump 

alongwith petitioner has been declared innocent by the police. Perusal of medical certificate 

issued by Dr. Ch. Muhammad Sajjad consultant Eye surgeon Burewala reveals that 

petitioner has very poor vision in right eye and his left eye is totally blind. In these 

circumstances, false involvement of the petitioner in the instant case on the basis of mala 

fides can not be ruled out. 

8.  For what has been discussed above, this petition is accepted and ad interim pre-arrest bail 

already granted to the petitioner by this Court vide order dated 02.09.2013 is confirmed 

subject to his furnishing fresh bail bonds in the sum of Rs. 10,0000/- (Rupees one lac) with 

one surety in the like amount to the satisfaction of the learned trial Court. 

9.  Copy of this order be transmitted to DPO Vehari who is directed  to conduct an inquiry 

against Anwar Ali S.I. who lodged Rappat No. 36 dated 16.07.2013 regarding this 

occurrence therefore he was duty bound to lodge the FIR on the basis of aforementioned 

Rappat but instant FIR was registered with a different version on the basis of written 

application submitted by another complainant. If during an inquiry Anwar Ali S.I. is found 

guilty, DPO Vehari shall take legal action against him (Anwar Ali S.I) in accordance with 

law and submit report in this regard within one month on the receipt of this order, under 

intimation to Deputy Registrar Judicial of this Bench. 

10.  Disposed of. 

(A.S.)   Bail confirmed. 
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PLJ 2014 Cr.C. (Lahore) 184 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan, J. 

MUHAMMAD FAAZAL--Petitioner 

versus 

STATE and another—Respondents 

 

Crl. Misc. No. 2979-B of 2013, decided on 26.9.2013. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497--Pakistan Penal Code, (XLV of 1860), Ss. 302, 109, 148, 149--Bail, dismissal of--

Petitioner was nominated in promptly lodged FIR--It was a day light occurrence therefore, 

there was no chance of mis-identification of the petitioner--Allegedly petitioner was armed 

with rifle and inflicted injury on the person of deceased which landed on right side of his 

chest--Post-mortem examination was conducted on the dead body of deceased and doctor 

observed fire-arm injury on right side of his chest attributed to the petitioner, therefore, 

prosecution story qua the allegation against the petitioner was in line with the medical 

evidence--Injury attributed to the petitioner was declared cause of death of the deceased by 

the doctor--The contention of counsel for the petitioner that as injuries attributed to co-

accused were not found on the dead body of the deceased and that complainant through a 

supplementary statement changed the place of occurrence, therefore, witnesses were not 

present at the spot at the relevant time was a matter of deeper appreciation of evidence 

which can be trashed out by the trial Court after recording the prosecution evidence--Petition 

dismissed.       [P. 185] A 

Ch. Khalid Mahmood Arain, Advocate for Petitioner. 

Mr. Hassan Mahmood Khan Tareen, D.P.G. for State. 

Mr. Fakhar Raza Malana, Advocate for Complainant. 

Date of hearing: 26.9.2013. 

Order 

Muhammad Faazal petitioner seeks post arrest bail in a case registered against him vide 

F.I.R. No. 289/2011, dated 7.7.2011, offences under Sections 302/109/148/149, PPC, at P.S. 

Saddar Mian Channu District Khanewal. 

2.  According to the F.I.R. on 7.7.2011 at about 5:30 p.m. Muhammad Fazaal petitioner who 

was allegedly armed with rifle inflicted injury on the person of Hafiz Umar Daraz which 

landed on right side of his chest. It has further been alleged in the FIR that Manzoor, 

Ramzan and Muhammad Yar co-accused also inflicted fire-arm injuries on the person of 

Hafiz Umar Daraz deceased. Hence, instant FIR was registered. 
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3.  Learned counsel for petitioner contended that injuries attributed to co-accused Ramzan, 

Manzoor Ahmad and Muhammad Yar on the person of the deceased were (sic) by the 

medical evidence as the doctor did not observe any injury on the person of the deceased 

attributed to them; that during investigation place of occurrence was changed by the 

complainant through a supplementary statement (sic)  aforementioned circumstances are 

clear indicative of the fact that PW's were not present at the spot at the relevant time; that 

although allegedly petitioner fired with rifle on the person of the deceased yet during 

investigation pistol was recovered from possession of the petitioner. Thus, it is submitted 

that by accepting this petition the petitioner is entitled to be released on bail. 

4.  Learned D.P.G. and learned counsel for the complainant have opposed this petition on 

the grounds that petitioner was nominated in the FIR; that it was day light occurrence; that 

there was specific allegation against the petitioner that he inflicted fire-arm injury on the 

person of the deceased which landed on right side of his chest; that medical evidence was in-

line with the ocular account qua the allegation against the petitioner; that Hafiz Umar Daraz 

succumbed to the injury inflicted by the petitioner on his person. Thus, it is submitted that 

petitioner is not entitled to be released on bail. 

5.  I have heard the arguments advanced by the learned counsel for parties and perused the 

record with care. 

6.  It has been noticed that instant occurrence took place on 7.7.2011 at about 5:30 p.m. 

whereas the matter was reported to the police on the same day at 7:30 p.m. and petitioner 

was nominated in promptly lodged FIR. It was a day light occurrence therefore, there was no 

chance of mis-identification of the petitioner. Allegedly petitioner was armed with rifle and 

inflicted injury on the person of Hafiz Umar Daraz deceased which landed on right side of 

his chest. Post-mortem examination was conducted on the dead body of Hafiz Umar Daraz 

deceased and doctor observed fire-arm injury on right side of his chest attributed to the 

petitioner, therefore, prosecution story qua the allegation against the petitioner is in line with 

the medical evidence. Injury No. 1 attributed to the petitioner was declared cause of death of 

the deceased by the doctor. The contention of learned counsel for the petitioner that as 

injuries attributed to co-accused were not found on the dead body of the deceased and that 

complainant through a supplementary statement changed the place of occurrence, therefore, 

witnesses  were not present at the spot at the relevant time is a matter of deeper appreciation 

of evidence which can be trashed out by the learned trial Court after recording the 

prosecution evidence. 

7.  For what has been discussed above, I find no merits in the instant petition which stands 

dismissed. 

(A.S.)   Bail dismissed 
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PLJ 2014 Cr.C. (Lahore) 702 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan, J. 

ALI AHMED--Petitioner 

versus 

STATE and another—Respondents 

 

Crl. Misc. No. 1759-B of 2014, decided on 7.5.2014. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497(2)--Pakistan Penal Code, (XLV of 1860), S. 376--Bail, grant of--Further inquiry--

Allegation of--Zina-bil-Jabr--According to prosecution's case, victim lady was virgin at time 

of commission of rape with her which was committed only once by petitioner but according 

to report of lady doctor hymen of victim was old ruptured and her vagina admitted two 

fingers easily--Lady doctor did not observe any fresh tears on her hymen--It has further been 

noticed that no opinion regarding commission of rape with victim was given by lady doctor 

after her medical examination--Prima facie, ocular account furnished by prosecution was not 

in-line with medical examination of victim--Petitioner was behind bar for a period of more 

than three months and he was no more required by police for purpose of further 

investigation.           [P. 703] A & B 

Mr. Muhammad Ramzan Khalid Joiya, Advocate for Petitioner. 

Mr. Hassan Mahmood Khan Tareen, Dy.P.G. for State. 

Mr. Mudassar Altaf Qureshi, Advocate for Complainant. 

Date of hearing: 7.5.2014. 

Order 

Ali Ahmed petitioner seeks post arrest bail in a case registered against him vide F.I.R No. 

288/2013 dated 29.09.2013, offence under Section 376, PPC, at P.S. Sahuka District Vehari. 

2.  According to the F.I.R, on 13.09.2013 Ali Ahmed petitioner committed zina bil jabr with 

Mst. Nasreen Bibi virgin daughter of the complainant. 

3.  After hearing the arguments of learned counsel for the parties and learned DPG, I have 

observed as under:-- 

(a)        It has been noticed that instant occurrence took place on 13.09.2013 at about 8:00 

a.m. whereas the matter was reported to the police on 29.09.2013 at about 2:30 p.m. with an 

extra ordinary delay of 16 days for which no proper explanation has been furnished by the 

complainant. 

(b)        Mst. Nasreen Bibi was medically examined by the lady doctor on 23.09.2013. 

Perusal of her Medico Legal Certificate reveals that lady doctor did not observe any marks 
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of violence on her body or on her private parts despite the fact that allegedly she was 

subjected to rape in a corn crop field. 

(c)        According to prosecution's case, Mst. Nasreen Bibi was virgin at the time of 

commission of rape with her which was committed only once by the petitioner but according 

to the report of lady doctor hymen of the victim was old ruptured and her vagina admitted 

two fingers easily. The lady doctor did not observe any fresh tears on her hymen. It has 

further been noticed that no opinion regarding the commission of rape with the victim was 

given by the lady doctor after her medical examination. Prima facie, ocular account 

furnished by the prosecution is not in-line with the medical examination of the victim. 

d)         Petitioner is behind the bar for a period of more than three months and he is no more 

required by the police for the purpose of further investigation. 

4.  For what has been discussed above, case of the petitioner comes within the ambit of 

further inquiry, therefore, instant petition is accepted and petitioner is admitted to post arrest 

bail subject to his furnishing bail bonds in the sum of Rs. 200,000/- (Rupees two lac only) 

with one surety in the like amount to the satisfaction of the learned trial Court. 

(A.S.)   Bail accepted 

 

 

PLJ 2014 Cr.C. (Lahore) 723 

[Multan Bench Multan] 

Present: Sardar Muhammad Shamim Khan, J. 

SAHIB BAIG alias SALABAT alias SAHIBU--Petitioner 

versus 

STATE and another—Respondents 

 

Crl. Misc. No. 2219-B of 2014, decided on 2.7.2014. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497(2)--Pakistan Penal Code, (XLV of 1860), Ss. 393/397/459/337-L(ii)/394/324/337-

H(ii)--Bail, grant of--Further inquiry--Petitioner was not identified by prosecution witnesses 

at time of occurrence--According to prosecution's own case, foot prints of culprits were 

traced which ended near house of petitioner but police has not recorded statement of foot 

tracker u/S. 161, Cr.P.C. in this regard--Although, it has specifically been contended by 

prosecution witnesses in FIR that they can identify unknown culprits if brought before them 

yet none of prosecution witnesses has deposed that he has identified petitioner who was one 

of culprits who committed instant occurrence--Evidence of extra judicial confession is a 

weak type of evidence and voracity of such evidence would be determined by trial Court 

during trial after recording prosecution evidence--Alleged recovery of pistol from 

possession of petitioner was only a corroborative piece of evidence against him--Petitioner 
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was behind bar for a period of more than nine months and he was no more required by 

police for purpose of further investigation--Bail granted.    [P. ] A 

Prince Rehan Iftikhar Sheikh, Advocate for Petitioner. 

Mr. Hassan Mahmood Khan Tareen, Deputy Prosecutor General for State. 

Mr. Muhammad Ramzan Khalid Joiya, Advocate for Complainant. 

Date of hearing: 2.7.2014. 

Order 

Sahib Baig @ Salabat @ Sahibu petitioner seeks post arrest bail in a case registered against 

him vide F.I.R No. 404/2013 dated 05.09.2013, offences under Sections 393/397/459/337-

L(ii)/394/324/ 337-H-(ii), PPC, at P.S. Harappa District Sahiwal. 

2.  According to the FIR, on 03.09.2013 at about 1/2:00 a.m. (night), 8/9 unknown culprits 

armed with fire-arms and sotas criminally tress passed into the house of the complainant and 

on resistance offered by inmates of the house, started aerial and straight firing. The accused 

persons inflicted sota blows on the head of PW's Ghulam Muhammad and Atta Muhammad. 

They also inflicted fire-arm injury on the left leg of Mst. Bhiranwan Bibi. It has further been 

alleged in the FIR that when people of the locality were attracted at the spot, unknown 

culprits made good their escape by making firing. As per prosecution version, at morning 

time foot trackers were summoned who traced foot prints of the culprits which ended near 

the house Sahib Baig petitioner. On query, Sahib Baig petitioner confessed his guilt before 

the PW's and promised to disclose the names of other culprits. Hence, instant FIR was 

registered. 

3.  After hearing the arguments of learned counsel for parties and learned DPG, it has been 

noticed that alleged occurrence took place on 03.09.2013 at about 1/2:00 a.m. (night) 

whereas the matter was reported to the police on 5.9.2013 at about 6:30 p.m. with an extra 

ordinary delay of 2/3 days for which no proper explanation has been furnished by the 

complainant. Admittedly, petitioner was not identified by the prosecution witnesses at the 

time of occurrence. According to prosecution's own case, foot prints of the culprits were 

traced which ended  near  the  house  of  the petitioner but police has not recorded the 

statement of foot tracker under Section 161, Cr.P.C. in this regard. Although, it has 

specifically been contended by the prosecution witnesses in the FIR that they can identify 

the unknown culprits if brought before them yet none of the prosecution witnesses has 

deposed that he has identified the petitioner who was one of the culprits who committed the 

instant occurrence. The evidence of extra judicial confession is a weak type of evidence and 

voracity of such evidence would be determined by the learned trial Court during the trial 

after recording the prosecution evidence. The alleged recovery of pistol from possession of 

the petitioner is only a corroborative piece of evidence against him. Petitioner is behind the 
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bar for a period of more than nine months and he is no more required by the police for the 

purpose of further investigation. 

4.  For what has been discussed above, case of the petitioner comes within the ambit of 

further inquiry, therefore, instant petition is accepted and petitioner, is admitted to post 

arrest bail subject to his furnishing bail bonds in the sum of Rs.200,000/- (Rupees two lac 

only) with one surety in the like amount to the satisfaction of the learned trial Court. 

(A.S.)   Bail accepted 

 

PLJ 2014 Cr.C. (Lahore) 901 

[Bahawalpur Bench Bahawalpur] 

Present: Sardar Muhammad Shamim Khan, J. 

Mst. ABIDA IQBAL--Petitioner 

versus 

STATE and another—Respondents 

 

Crl. Misc. No. 2043-B of 2012, decided on 24.10.2012. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497(2)--Pakistan Penal Code, (XLV of 1860), Ss. 302/34--Bail, grant of--Further 

inquiry--Unseen occurrence--Extra judicial confession prima-facie was joint confession 

which was allegedly made by petitioner after about 2-months of occurrence--It was not case 

of prosecution that at time of making extra judicial confession, petitioner or her co-accused 

were armed with any weapon but complainant did not make any effort to apprehend 

petitioner at spot--Veracity of such confession would be adjudged by trial Court during trial 

after recording prosecution evidence--Evidence of PW was recorded by police, after more 

than two months of occurrence and according to their statements they had seen petitioner 

along with co-accused standing at door of house of deceased at night of occurrence, but this 

fact has not been incorporated in FIR by complainant.            [Pp. 903 & 904] A 

Mr. Muhammad Saleem Faiz, Advocate for Petitioner. 

Ch. Asghar Ali Gill, Deputy Prosecutor General Punjab for State. 

Mr. Aftab Ahmad Goraya, Advocate for Complainant. 

Date of hearing: 24.10.2012. 

Order 

Mst. Abida Iqbal, petitioner seeks post arrest bail in a case registered against her vide FIR 

No. 461 of 2012 dated 09.06.2012 for the offence under Sections 302 & 34, PPC, at Police 

Station City Chishtian, District Bahawalnagar. 
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2. According to the FIR marriage of Mst. Abida Iqbal was solemnized with Muhammad 

Iqbal, deceased; that on account of differences between spouse, Muhammad Iqbal 

pronounced TALAQ to Mst. Abida Iqbal, petitioner but the same was not effected. On the 

intervention of respectables of the locality a compromise was effected between the spouse 

and Mst. Abida Iqbal started living with her husband, Muhammad Iqbal. It has further been 

alleged in the FIR that Mst. Abida Iqbal, petitioner developed illicit relations with Atiq-ur-

Rehman, who used to visit house of Muhammad Iqbal. Muhammad Iqbal forbade Atiq-ur-

Rehman from visiting his house, therefore, Atiq-ur-Rehman and Mst. Abida Iqbal hatched a 

conspiracy in order to murder Muhammad Iqbal. It is further alleged in the FIR that on 

07.04.2012 at about 02.00 a.m. (night) Mst. Abida Iqbal and one unknown person 

overpowered Muhammad Iqbal whereas Atiq-ur-Rehman, co-accused gave snake bites on 

the forearm and palm of Muhammad Iqbal, who succumbed to the snake bites, therefore, 

instant FIR was registered. 

3. Learned counsel for the petitioner contended that it was an unseen occurrence; that 

initially regarding the same occurrence Rappat No. 22 was lodged by Zaheer Ahmad, 

complainant at the same Police Station; that according to said Rappat on 07.04.2012, early 

in the morning he received an information that Muhammad Iqbal had died. When 

complainant along with PWs reached at the spot, they observed that either the deceased had 

died due to administration of poison or on account of snake bite; that instead of lodging of 

FIR on the basis of Rappat No. 22, a different version was incorporated by the complainant 

in the FIR in collusion with police, which was illegal; that according to prosecution case 

Mst. Abida Iqbal, petitioner and her co-accused Atiq-ur-Rehman confessed their guilt before 

Zulfiqar and Muhammad Khan, PWs on 09.06.2012 and in their said confession they took 

the stance that they had committed murder of Muhammad Iqbal by giving him snake bites; 

that FIR was registered on 07.04.2012 and till said date there was no evidence available on 

record that Mst. Abida Iqbal and one unknown person caught hold of Muhammad Iqbal 

whereas Atiq-ur-Rehman gave snake bites on the person of Muhammad Iqbal but such 

allegations have been levelled in the FIR which is clear indicative of the fact that 

prosecution has concocted a false story in order to implicate the petitioner in the instant 

case; that nothing was recovered from the possession of the petitioner during investigation; 

that there was evidence of joint extra judicial confession against the petitioner, which was 

inadmissible in evidence. Thus, it is submitted that by accepting this petition, petitioner is 

entitled to be released on bail. 

4. Learned Deputy Prosecutor General Punjab and learned counsel for the complainant 

contested this petition on the grounds that petitioner is specifically nominated in the FIR; 

that there is specific allegation against the petitioner that she along with one unknown co-

accused overpowered Muhammad Iqbal whereas Atiq-ur-Rehman, co-accused gave snake 

bites on the person of Muhammad Iqbal, deceased, due to which Muhammad Iqbal died; that 

petitioner is vicariously liable for the murder of Muhammad Iqbal along with her co-accused 

Atiq-ur-Rehman; that there is evidence of extra judicial confession against the petitioner, 
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which is sufficient incriminating evidence against her connecting her with the commission 

of alleged offence; that on 10.06.2012 police recorded the statements of Muhammad 

Faheem and Shakeel Ahmad, PWs under Section 161, Cr.P.C who categorically stated that 

they had seen the petitioner and Atiq-ur-Rehman standing at the door of the house of 

Muhammad Iqbal at the time of occurrence; that during investigation police collected 

material which shows that 2/3 days prior to the occurrence Atiq-ur-Rehman and petitioner 

were in contact with each other through telephone; that as from Rappat No. 22 lodged by the 

complainant no cognizable offence was made out, therefore, complainant lodged FIR with a 

different version; that prima-facie there is sufficient evidence against "the petitioner 

connecting her with the commission of this offence; that offence alleged against the 

petitioner comes within the purview of prohibitory clause of Section 497, Cr.P.C, therefore, 

it is submitted that petitioner is not entitled to be released on bail. 

5. I have heard the arguments advanced by the learned counsel for the parties and perused 

the record with care. 

6. Admittedly, it was an unseen occurrence. On 7.04.2012 Zaheer Ahmad, complainant 

lodged Rappat No. 22 at the same police Station contending therein that he received 

information regarding death of Muhammad Iqbal and when he along with PWs reached at 

the spot, he entertained suspicion that either some person has administered poison to 

Muhammad Iqbal, deceased or he had died on account of snake bikes. Surprisingly police 

did not lodge FIR on the basis of aforementioned Rappat rather instant FIR was registered 

with a total different version. Contention of learned counsel for the complainant that as from 

the contents of Rappat No. 22 no cognizable offence was made out, therefore, complainant 

had to lodge FIR with a different version, is surprising and speaks volume. According to the 

allegations as narrated by the complainant in the FIR, petitioner along with one unknown 

person overpowered Muhammad Iqbal, deceased whereas co-accused Atiq-ur-Rehman gave 

snake bites on his person. Perusal of record reveals that till 09.04.2012 when FIR was 

registered, no such evidence was available on the record against the petitioner, therefore, it 

is shrouded in mystery that how such allegations have been levelled by the complainant in 

the FIR. On 09.06.2012 police recorded the statement of Zulfiqar and Muhammad Khan, 

PWs. Perusal of their statements reveal that Mst. Abida Iqbal, petitioner and Atiq-ur-

Rehman, co-accused allegedly confessed their guilt before them in presence of Zaheer 

Ahmad, complainant. The said extra judicial confession prima-facie is joint confession 

which was allegedly made by the petitioner after about 2-months of the occurrence. It is not 

the case of the prosecution that at the time of making extra judicial confession, petitioner or 

her co-accused Atiq-ur-Rehman were armed with any weapon but complainant did not make 

any effort to apprehend the petitioner at the spot. The veracity of such confession would be 

adjudged by the learned trial Court during trial after recording prosecution evidence. The 

evidence of Khalil Ahmad and Muhammad Faheem PW was recorded by the police on 

10.06.2012, after more than two months of the occurrence and according to their statements 

they had seen petitioner along with Atiq-ur-Rehman standing at the door of house of 
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Muhammad Iqbal, deceased at the night of occurrence, but this fact has not been 

incorporated in the FIR by the complainant. 

7. For what has been discussed above, case of the petitioner comes within the purview of 

further inquiry, therefore, petition in hand is accepted and petitioner is admitted to bail 

subject to his furnishing bail bonds in the sum of Rs. 2,00,000/- with one surety in the like 

amount to the satisfaction of learned trial Court. 

(A.S.)   Bail accepted 

 

 

PLJ 2014 Cr.C. (Lahore) 904 (DB) 

[Bahawalpur Bench Bahawalpur] 

Present: Sardar Muhammad Shamim Khan and Altaf Ibrahim Qureshi, JJ. 

SHAN ALI--Petitioner 

versus 

STATE and another—Respondents 

 

Crl. Misc. No. 621-B of 2013, decided on 10.4.2013. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497--Control of Narcotic Substances, (XXV of 1997), S. 9(c)--Bail, grant of--

Allegation of--Charas--Contraband "Charas", allegedly recovered from possession of 

petitioner, exceeds one kilogram by just 05 gram, which is a meager quantity and gives rise 

to an impression that said weight has been recorded by Investigating Officer after weighing 

contraband substance along with its wrapper--In such an eventuality probability cannot be 

ruled out that minus weight of shopping bag, actual weight of recovered substance, might 

have receded to one kilogram or even less than that--An equal probability exists that 

recovered substance has been toyed with by Investigating Officer to render it a case, 

punishable u/S. 9(c) of Control of Narcotic Substances Act, 1997--What offence, 9(b) or 

9(c) of Control of Narcotic Substances Act, 1997, has been committed by petitioner, can be 

determined by trial Court after recording evidence of parties at trial--Petitioner was 

previously not involved in such like cases--It is a fit case for grant of post-arrest bail to 

petitioner, who was behind bars.         [P. 905] A 

Mr. M. Saleem Faiz, Advocate for Petitioner. 

Mr. Asghar Ali Gill, DPG for State. 

Date of hearing: 10.4.2013. 

 



 

(277) 

 

Order 

The petitioner seeks post-arrest bail in case FIR No. 902 dated 13.12.2012, for the offence 

under Section 9(c), Control of Narcotic Substances Act, 1997, registered at Police Station 

City Chishtian, District Bahawalnagar, on the complaint of Fayyaz Ahmad, ASI. 

2. The allegation against the petitioner is that he possessed contraband "Charas" weighing 

1005 grams along with wattak Rs. 735/- when apprehended by the police on 13.12.2012. 

3. After hearing learned counsel for the parties and perusing the record, it is observed that 

the contraband "Charas", allegedly recovered from the possession of the petitioner, exceeds 

one kilogram by just 05 gram, which is a meager quantity and gives rise to an impression 

that the said weight has been recorded by the Investigating Officer after weighing the 

contraband substance along with its wrapper. In such an eventuality probability cannot be 

ruled out that minus the weight of the shopping bag, the actual weight of the recovered 

substance, might have receded to one kilogram or even less than that. An equal probability 

exists that the recovered substance has been toyed with by the Investigating Officer to 

render it a case, punishable under Section 9(c) of the Control of Narcotic Substances Act, 

1997. What offence, 9(b) or 9(c) of the Control of Narcotic Substances Act, 1997, has been 

committed by the petitioner, can be determined by the trial Court after recording the 

evidence of the parties at trial. The petitioner is previously not involved in such like cases. 

We find it a fit case for grant of post-arrest bail to the petitioner, who is behind the bars 

since 13.12.2012. Therefore, we accept this application and admit the petitioner to post-

arrest bail, subject to furnishing bail bonds in the sum of Rs. 2,00,000/- (Rupees two lacs 

only) with one surety, in the like amount to the satisfaction of learned trial Court. 

 (A.S.)  Bail granted 

 

PLJ 2014 Cr.C. (Lahore) 907 (DB) 

[Bahawalpur Bench Bahawalpur] 

Present: Sardar Muhammad Shamim Khan and Altaf Ibrahim Qureshi, JJ. 

MUHAMMAD ASIF alias ASHI--Petitioner 

versus 

STATE and another—Respondents 

 

Crl. Misc. No. 2366-B of 2012, decided on 28.11.2012. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497--Pakistan Penal Code, (XLV of 1860), S. 109--Control of Narcotic Substances, 

(XXV of 1997), S. 9(c)--Bail, grant of--Allegation of--Contraband charas recovered--

Contraband "Charas", allegedly recovered from possession of petitioner, exceeds one 

kilogram by just 60 grams, which is a meager quantity and gives rise to an impression that 

said weight has been recorded by Investigating Officer after weighing contraband substance 

along with its wrapper--In such an eventuality probability cannot be ruled out that minus 
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weight of shopping bag, actual weight of recovered substance, might have receded to one 

kilogram or even less than that--An equal probability exists that recovered substance has 

been toyed with by Investigating Officer to render it a case, punishable u/S. 9(c) of Control 

of Narcotic Substances Act, 1997--What offence, 9(b) or 9(c) of Control of Narcotic 

Substances Act, 1997, has been committed by petitioner, can be determined by trial Court 

after recording evidence of parties at trial--It is a fit case for grant of post-arrest bail to 

petitioner, who was behind bars--Bail was accepted.   [Pp. 908 & 909] A 

Mr. Muhammad Saleem Faiz, Advocate for Petitioner. 

Mr. Muhammad Ali Shahab, DPG for State. 

Date of hearing: 28.11.2012. 

Order 

At the very outset, learned counsel for the petitioner contended that during Investigating 

Offence under Section 109, PPC was added by the police and at the time of filing of instant 

petition the insertion of aforementioned section was not in the knowledge of the petitioner, 

therefore, it is requested that the aforementioned section be allowed to be inserted in his bail 

petition. He is allowed to do so. Needful has been done by the learned counsel in Court today. 

2. Muhammad Asif alias Ashi son of Shahab Din, petitioner, seeks post-arrest bail in case 

FIR No. 543 dated 09.07.2012, for the offence under Section 9(c), Control of Narcotic 

Substances Act, 1997, and Section 109, PPC (inserted later on) registered at Police Station 

City Chishtian, District Bahawalnagar, on the complaint of Ghulam Mustafa, Sub-inspector. 

3. The allegation against the petitioner is that he possessed contraband "Charas" weighing 

1060 grams when apprehended by the police on 09.07.2012. 

4. After hearing learned counsel for the parties and perusing the record, it is observed that the 

contraband "Charas", allegedly recovered from the possession of the petitioner, exceeds one 

kilogram by just 60 grams, which is a meager quantity and gives rise to an impression that the 

said weight has been recorded by the Investigating Officer after weighing the contraband 

substance along with its wrapper. In such an eventuality probability cannot be ruled out that 

minus the weight of the shopping bag, the actual weight of the recovered substance, might 

have receded to one kilogram or even less than that. An equal probability exists that the 

recovered substance has been toyed with by the Investigating Officer to render it a case, 

punishable under Section 9(c) of the Control of Narcotic Substances Act, 1997. What offence, 

9(b) or 9(c) of the Control of Narcotic Substances Act, 1997, has been committed by the 

petitioner, can be determined by the trial Court after recording the evidence of the parties at 

trial. We find it a fit case for grant of post-arrest bail to the petitioner, who is behind the bars 

since 12.09.2012. Therefore, we accept this application and admit the petitioner to post-arrest 

bail, subject to furnishing bail bonds in the sum of Rs. 2,00,000/- (Rupees two lacs only) with 

two sureties each, in the like amount to the satisfaction of learned trial Court. 

(A.S.)   Bail accepted 
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2015 C L D 1274 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

Messrs ITTEFAQ FOUNDRIES (PVT.) LTD. and 4 others---Petitioners 

versus 

FEDERATION OF PAKISTAN through Secretary, Ministry of Law, Islamabad and 2 

others---Respondents 

  

Writ Petition No. 2618 of 2011, decided on 6th February, 2015. 

  

(a) National Accountability Ordinance (XVIII of 1999)--- 

  

----S. 18(g)--- Investigation--- Non-association of accused---Responsibility of investigating 

officer---Scope---Prime responsibility of Investigating Officer is to collect incriminating 

evidence against accused so that court of law should arrive at a just and fair conclusion 

pertaining to guilt or innocence of accused---Associating accused in every investigation is a 

sine qua non. 

  

Nadeem Sarwar v. Station House Officer Saddar Hafizabad and others 2000 YLR 756 and 

Bank of Punjab and another v. Haris Steel Industries (Pvt.) Ltd. and others PLD 2010 SC 

1109 rel. 

  

(b) Companies Ordinance (XLVII of 1984)--- 

  

----S. 284(2)---Contract Act (IX of 1872), S. 62---National Accountability Ordinance (XVIII 

of 1999), Ss. 5(r) & 18---Constitution of Pakistan, Art. 199--- Constitutional petition--- 

Quashing of reference---Wilful default---Novation of contract---Petitioners availed finance 

facility from financial institutions and reference was filed by National Accountability 

Bureau on the allegation of wilful default---Plea raised by petitioners was that there was a 

novation of contract between parties and no amount was outstanding against them---

Validity---Subsequent contract based on mutual agreement of parties was novation of 

original contract between petitioners and creditor banks and other institutions---Once 

original contract had been novated, right and obligations thereunder stood extinguished and 

were replaced by rights and obligations under the novated contract---Novation of contract in 

fact had created a new contractual obligation and variation in terms of original contract, 

therefore, if there was any default simpliciter or wilful, stood extinguished by virtue of 

subsequent agreement between the parties which came under judicial consideration of High 

Court in civil suit---As the arrangement between the parties was already pending between 

the parties before competent Court of law, therefore, there was no occasion or cause of 

action available with financial institution to file a complaint with National Accountability 
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Bureau or National Accountability Bureau authorities to proceed against petitioners under 

National Accountability Ordinance, 1999---Petitioners had paid all outstanding amount to 

creditor banks along with mark-up and authorities had no objection to quashing of reference-

--Petition was allowed in circumstances. 

  

National Bank of Pakistan v. Ittefaq Foundries and others 2014 CLD 1068; The State v. 

Salehoon PLD 1971 Lah. 292; Muhammad Sharif v. The State PLD 1971 Lah. 708; State v. 

Salehoon PLD 1971 Lah. 292 and The State of Orissa v. Minaketan Patnaik AIR 1953 

Orissa 160 rel. 

  

(c) High Court (Lahore) Rules and Orders--- 

  

----Vol.V, Chap. 4, Part H, R. 5---Referee Judge, opinion of---Scope---Due to difference of 

opinion between two Judges of Division Bench of High Court, matter was refereed to 

Referee Judge---Effect---Petition was not to be referred again to same Division Bench of 

High Court which originally heard the same as the decision would not be that of majority, 

rather it would be the opinion of Referee Judge which had decisive effect and was of 

binding nature---Judgment had to follow the opinion of Referee Judge. 

  

Ashtar Ausaf Ali assisted by Faisal Nawaz for Petitioners.  

Waqas Qadeer Dar, Prosecutor General for NAB, Naseer Ahmed Bhutta, Additional 

Attorney General and Qamar ul Haq Bhatti, Standing Counsel for Federation of Pakistan.  

Date of hearing: 6th February, 2015. 

  

JUDGMENT 

  

SARDAR MUHAMMAD SHAMIM KHAN, J.---This reference has been entrusted to me 

by Hon'ble Chief Justice as a result of difference of opinion between my learned brothers 

(Kh. Imtiaz Ahmad and Muhammad Farrukh Irfan Khan, JJ.) under Clause 26 of Letters 

Patent in order to render opinion, as per Rule (5), Part-H, Chapter-4 of Vol.V of the Rules 

and Orders of the Lahore High Court, Lahore. 

  

2. The point of difference, referred to this Bench for an opinion is as under:- 

  

"Whether this Court should quash the Reference and subsequent proceedings thereon on the 

ground that the petitioners were not joined in investigation; that civil litigation and 

proceedings under section 284(2) of the Companies Ordinance, 1984 on the subject were 

already pending between the parties and that the Reference is outcome of mala fide or 

whether the petition should be dismissed on the basis that wilful default was committed by 

the petitioners which was an offence under the N.A.B. Ordinance and no ground for 
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quashment of Reference was made out and the petitioners should be directed to approach the 

learned trial court and to make their pleas before the said Court". 

  

3. The contents of impugned Reference No.11 of 2001 filed by NAB authorities on 14-2-

2000 against the petitioners before the Accountability Court are reproduced as under for 

ready reference:- 

  

"The facts are that Messrs Ittefaq Foundry (Pvt.) Ltd. Lahore had obtained cash finance of 

Rs. 100 million from National Bank of Pakistan, WAPDA House Branch Lahore. The 

company also obtained Rs. 288.177 million and established two LCs worth Rs.155 million 

each, and also got guarantees from the bank. The Company willfully defaulted to pay back a 

sum of Rs.1,0631,62,937.81 in 1994. The family of Nawaz Sharif, the then Prime Minister 

being beneficiary of the loan, he was accordingly informed of the situation by the bank. 

Mian Nawaz Sharif, Prime Minister in his address on 11-6-1998 announced the handing 

over of his assets to the creditor Bank to realize the loan of Sharif family by selling them. 

Thereafter, family of Sharif handed over three units namely Messrs Ittefaq Foundry (Pvt.) 

Ltd. Lahore, Messrs Brothers Steel Ltd. and Messrs Ittefaq Foundry (Pvt.) Ltd. Lahore. A 

petition under section 284(2) of the Companies Ordinance 1984 was accordingly filed for 

sanction of the proposed arrangements. During the hearing of this petition in the Lahore 

High Court Lahore it was noted that the Company was not serious in returning of its debts 

with mala fide intention. They willfully defaulted to pay back the loan. 

  

National Bank of Pakistan, WAPDA House Branch, Lahore, sent a complaint to the 

National Accountability Bureau, which was referred to FIA for inquiry. I have carefully 

gone through the report of inquiry. I have appraised the material on record. I have gone 

through the evidence collected during inquiry and placed before me. Mian Abbas Sharif and 

others were managing the affairs of Messrs Ittefaq Foundry (Pvt.) Ltd. Lahore. The accounts 

were being operated by Mr. Kamal Qureshi accused and finances were being managed by 

Mian Abbas Sharif and other accused. In my view the accused are guilty of an offence under 

section 10 read with section 9(vi)(viii) read with para 1(a) and para 7 of the schedule of 

offences appended with National Accountability Bureau Ordinance 1999. I therefore 

consider it proper and just to proceed further against the accused and refer the matter to the 

Accountability Court Lahore for trial and decision according to law against the accused". 

  

4. After hearing the arguments of learned counsel for the parties and perusal of record, it has 

been noticed that original NAB Ordinance, 1999 did not contain the term of 'willful default' 

which was added subsequently by virtue of an amendment dated 3-2-2000 whereby term 

'willful default' was introduced in NAB Ordinance for the first time. Mian Muhammad 

Nawaz Sharif, petitioner No.2, in the year, 1999, was elected as Prime Minster of Pakistan. 

On 12-10-1999, his Government was toppled by the then Army Chief and, consequently, he 
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was arrested and was involved in some criminal cases. Instant Reference was filed on 14-2-

2000, 12 days after the said amendment, therefore, possibility cannot be ruled out that 

aforesaid amendment was introduced in NAB Ordinance in order to involve the petitioners 

in the instant Reference on the basis of mala fides. The manner whereby instant Reference 

was filed before the Accountability Court leads to the conclusion that prosecution was in 

extreme hurry to politically victimize the petitioners because on 14-2-2000 Muhammad 

Basharat Shehzad, Assistant Director FIA, prepared report under section 173, Cr.P.C. 

against the petitioners and on the same day said report was produced before some official of 

NAB who was acting on behalf of Chairman NAB at Lahore and Reference was submitted 

before Accountability Court forthwith on the same day which speaks volume. 

  

5. The impugned Reference was filed against the petitioners by NAB Authorities before 

Accountability Court on 14-2-2000. Sub section (a) of section 16 of National Accountability 

Bureau Ordinance, 1999 provides that an accused shall be prosecuted for an offence under this 

Ordinance in the Court and the case shall be heard day to day and shall be disposed of within 

30-days, therefore, impugned Reference should have been decided within the stipulated period 

of 30-days as it was a mandatory provision of law. Unfortunately, proceedings in the instant 

Reference were not initiated by Accountability Court despite lapse of many years which is 

totally contrary to the spirit of aforesaid law. The proceedings in the impugned Reference 

were adjourned sine die till 2-8-2007 when an application was submitted by the then Deputy 

Prosecutor General NAB for commencement of the Reference despite the fact that at that time 

petitioners were still in exile but they were in preparation for coming back to Pakistan. On 10-

9-2007 the petitioners along with others returned from exile but they were denied entry in the 

country and were deported to Jeddah, Saudi Arabia within no time. On 25-11-2007 they, 

however, finally managed to return to Pakistan. The impugned Reference continued to be 

taken up by the Accountability Court after its revival from 17-8-2007 up to 21-8-2008 but it 

was adjourned from time to time on the request of NAB authorities despite the availability of 

the petitioners in Pakistan. It is pertinent to mention here that after arrival of the petitioners in 

Pakistan neither they were required to appear before the Accountability Court, nor any reason 

was advanced by Accountability Court for frequently adjourning the matter sine die and for 

abrupt revival of the same after such a long period. 

  

6. It has been observed that impugned Reference was filed before the Accountability Court 

without joining the petitioners in the investigation which is a basic principle of natural 

justice. Neither the petitioners were joined in the investigation by FIA nor they were 

provided an opportunity to defend their case, therefore, this Reference was filed against the 

petitioners at the whims of the prosecution. Prime responsibility of the Investigating Officer 

is to collect the incriminating evidence against the accused so that the Court of law should 

arrive at a just and fair conclusion pertaining to guilt or innocence of the accused. Of course, 

associating the accused in every investigation is a sine qua non. Reliance is placed on case 
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of Nadeem Sarwar v. Station House Officer Saddar Hafizabad and others, (2000 YLR 756), 

wherein it was held that "it is statutory duty of every Investigating Officer of a criminal case 

to associate the accused person with the investigation and also to record his version of 

incident in question". Record reveals that no effort was made on behalf of the prosecution to 

ensure the presence/attendance of the petitioners despite the fact that they remained in 

confinement in Pakistan w.e.f. 12-10-1999 to 10-12-2000 and thereafter were available here 

after 25-11-2007. The petitioners were neither confronted with the allegation of "willful 

default" nor their version is available on the record. Surprisingly, the Investigating Officer 

submitted report under section 173, Cr.P.C. against the petitioners by holding that the 

version of Sharif's family available in their reply to the suit for recovery as well as other 

petitions pending in different Courts have been examined in detail and found unsatisfactory. 

The involvement of petitioners in the instant reference on the basis of aforesaid conclusion 

is a mockery in the eyes of law. 

  

7. It would not be out of place to mention here that Investigating Officer of instant case 

belonged to Immigration Department, therefore, he did not have the requisite know how, 

training and acumen for carrying out investigation in the matters of financial institutions, 

steel industry/business and knowledge of business transactions and financial laws as well as 

Court procedures. In the case of Bank of Punjab and another v. Haris Steel Industries (Pvt.) 

Ltd. and others (PLD 2010 SC 1109), august Supreme Court of Pakistan observed that 

"there should be highly transparent inquiry/investigation to ensure that every one involved in 

the case is dealt with according to law and no injustice is done to anyone". It was further 

observed that Article 10-A of the Constitution ensures fair trial of the accused as a 

fundamental right. 

  

8. The most important aspect of the instant case is that as to whether keeping in view the 

facts and circumstances of this case the petitioners can be termed as 'willful defaulters'?. It 

has been noticed that complainant bank along with other creditor banks prior to the 

institution of instant Reference had invoked pecuniary jurisdiction of this Court for recovery 

of the outstanding amount against the petitioners, whereas petitioner No.1 had also brought a 

COS for damages against creditor banks and in both the aforesaid cases, proceedings were 

pending adjudication before learned Company Judge of this Court. The complainant bank 

along with other creditor banks filed C.O. No.63/1998 before this Court in terms of Article 

284(2) of the Companies Ordinance 1984, the contents of which read as follows:- 

  

"(1) National Bank of Pakistan Ltd., Regional Office, Lahore. 

  

(2) Habib Bank Limited, Regional Office, Lahore. 

  

(3) United Bank Limited, Regional Office, Lahore. 



 

(287) 

 

  

(4) Agricultural Development Bank Ltd., Islamabad. 

  

(5) Muslim Commercial Bank Ltd. Regional Office, Lahore. 

  

(6) Pakistan Industrial Credit and Investment Corporation, Davis Road, Lahore. 

  

(7) The Bank of Punjab, Egerton Road, Lahore. 

  

(8) First Punjab Modarba, Egerton Road, Lahore 

  

........Petitioners 

  

Versus 

  

Messrs Ittefaq Foundries (Pvt.) Limited, Ist. Floor, Simla Tower, 5-Davis Road, Lahore. 

  

.....Respondent 

  

PETITION UNDER SECTION 284(2) OF 

THE COMPANIES ORDINANCE 1984 

  

Respectfully Sheweth:- 

  

"That the petitioner banks are the creditors of the respondent company to whom financial 

facilities were provided and loans/credits advanced by them from time to time. After 

adjusting the part payment made by respondent, it is still heavily under debt to the 

petitioners. In fact, petitioners constitute majority in number representing three fourth in 

value of the creditors of the Company. That as the respondent company failed to discharge 

its liabilities, the petitioners Nos.1 to 3 filed winding up petitions as well as recovery suits 

under the Banking Companies (Recovery of Loans, Advances, Credits and Advances) Act, 

1997 particularized below which are still sub judice: 

  

Petition No.1 

  

CO No.109 of 1991-Recovery Suit COS 390-1991 

  

Petition No.2. 

  

CO No.111 of 1991-Recovery Suit COS 388-1991 
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Petition No.3 

  

CO No.120 of 1991-Recovery Suit COS 382-1991 

  

Petition No.4 

  

CO No.23 of 1995-Recovery Suit COS 359-1991 

  

That due to financial difficulties faced by the respondent company, it is not in a position to 

discharge its liabilities and proposes to enter into an agreement with the respondent banks, 

whereunder the company's assets are to be handed over to the banks for recovery of the 

outstanding dues. These assets consists of entire factory premises including land, building, 

plant and machinery, stock in trade, receivable, raw material and finished goods etc. These 

assets shall also include the total assets and liabilities of another dormant company namely 

Ilyas Enterprises (Pvt.) Ltd. which were taken over by the Ittefaq Foundries (Pvt.) Ltd. The 

deed embodying the terms of the proposed arrangement, is annexed herewith which may 

kindly be read as part of this petition. 

  

It is therefore prayed that the proposed arrangement may kindly be sanctioned and got 

implemented." 

  

9. This Court vide order dated 8-7-1998 issued notices to the respondents for holding 

meeting with creditors in order to give effect to the aforesaid arrangement and vide order of 

even date in C.M. No.1059-L/1998, direction was issued by this Court that during pendency 

of said petition and in the light of the arrangement arrived at inter se between the creditors 

and the petitioners, company shall be run by a committee with the assignment of 3/4 

functions namely. 

  

(a) to assume and take over the possession and preserve properties; 

  

(b) to make a complete inventory of the properties of the company; and, 

  

(c) to explore the possibilities of the disposal of assets of the company which shall of course, 

be subject to orders by this Court. 

  

Direction was also issued by this Court to the effect that creditor banks should file their 

respective claim and also passed an injunctive order to the effect that "IN THE MEANTIME 

NO COERCIVE MEASURES BE TAKEN AGAINST THE PETITIONERS." The instant 

Reference was filed when the matter was sub judice before this Court and aforesaid 
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injunctive order had already been passed in the said proceedings. In pursuance of order of 

this Court ibid the assets/property of the petitioners valuing subject matter of impugned 

Reference was handed over to the committee, hence, filing of impugned Reference seems to 

be tainted with malice to malign the petitioners and to tarnish their political image. 

  

10. Keeping in view the aforesaid settlement arrived at between the parties, this Court is of 

the view that petitioners never denied their financial liability rather, their bona fide is 

established on account of submission of their assets towards discharge/fulfillment of their 

financial obligation to the said institutions which act has been undertaken with permission of 

the learned Company Judge of this Court. The terms 'd' and 'e' of the arrangement agreed 

upon between the parties are reproduced as under:- 

  

(d) That the sale proceeds of the property, and the receivables on recovery thereof shall be 

distributed among the Creditors-Banks, in such ratio and in such manner, as mutually agreed 

upon by them. The Court shall be moved and requested to enforce the recovery of the 

receivables. 

  

(e) If the sale proceeds of the Assets coupled with the realization of the receivables, are 

more than the liability of the Company, the balance shall be paid to the Company. On the 

other hand if such sale proceeds and the recovery of receivables, is less than the liability of 

the Company, the Court will be requested to: 

  

(a) determine such short fall. 

  

(b) Fix the responsibility to make good such short fall, and 

  

(c) Enforce the recovery in this behalf, against the persons concerned. 

  

11. In view of the above arrangements, it is crystal clear that the creditors were sure that the 

assets tendered by the petitioners would be higher than their claim, therefore, they agreed to 

pay back to the petitioners, such additional amount, if sale proceeds were in excess of the 

liability of the petitioners. The petitioners also agreed that if sale proceeds were less than the 

liability they would make good such shortfall in their personal capacity through the process 

of Court. In these circumstances, petitioners can not be considered or termed as `willful 

defaulters' within the meaning of section 5(q) of NAB Ordinance which runs as under:- 

  

"Wilful default" a person (or a holder of public office) is said to commit an offence of 

willful default under this Ordinance if he does not pay (or continues not to pay) or return or 

repay the amount (due from him) to any bank, financial institution, cooperative society, (* *) 

Government department (,) statutory body or an authority established or controlled by a 
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Government on the date that it became due (as per agreement containing the obligation to 

pay, return or repay or) according to the laws, rules, regulations, instructions, issued or 

notified by (the State Bank of Pakistan or the bank), financial institution, cooperative 

society, Government department, statutory body or an authority established or controlled by 

a Government, as the case may be, and a (thirty days notice has been given to (such person 

or holder of public office)): 

  

Provided that it is not willful default under this Ordinance if (such person or holder of public 

office) was unable to pay return or repay the amount as aforesaid on account of any willful 

breach of agreement or obligation or failure to perform statutory duty on the part of any 

bank, financial institution, cooperative society (,) Government department (,) statutory body 

or an authority established or controlled by Government (:) 

  

Provided further that in the case of default concerning a bank or a financial institution a 

seven days notice has also been given to such person or holder of public offence by the 

Governor, State Bank of Pakistan: 

  

Provided further that (the) aforesaid thirty days or seven days notice shall not apply to cases 

pending trial at the time of promulgation of the National Accountability Bureau 

(Amendment) Ordinance, 2001.)" 

  

12. The outcome of aforesaid arrangement between the creditors and the petitioner's 

company was in fact a novation of the original contract under section 62 of the Contract Act, 

1872. A subsequent contract based on mutual agreement of the parties was novation of the 

original contract between the petitioners and the creditors bank and other institutions. It is a 

settled principle of law that once the original contract had been novated, rights and 

obligations thereunder stood extinguished and were replaced by rights and obligations under 

the novated contract. Novation of contract in fact creates a new contractual obligation and 

variation in terms of the original contract, therefore, if there was any default simplicitor or 

willful stood extinguished by virtue of the subsequent agreement between the parties which 

came under judicial consideration of this Court in C.O. No.63 of 1998. As aforesaid 

arrangement was already pending between the parties before the competent court of law, 

therefore, there was no occasion or cause of action available with the financial institution to 

file a complaint with NAB or NAB authorities to proceed against the petitioners under the 

NAB Ordinance. 

  

13. For what has been discussed above, I agree with the view taken by my learned brother 

Muhammad Farrukh Irfan Khan, J., wherein it was held by his lordship that "For the 

foregoing facts and circumstances and for reasons enumerated above, I am of the considered 

opinion that Writ Petition No. 2618/2011 must succeed which is accordingly allowed with 
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an irresistible conclusion that impugned Reference No.11 of 2001 is ordered to be quashed 

being void ab initio and of no legal effect. 

  

14. It is pertinent to mention here that during pendency of instant writ petition, an 

application (C.M. No.1 of 2014) was filed on behalf of the petitioners under Order VI, Rule 

17 read with section 151 of C.P.C., 1908 seeking disposal of main writ petition (W.P. 

No.2618 of 2011) and impugned Reference in terms of order passed by this Court on 27-5-

2014 in C.O. No.63/1998 which has been reported as National Bank of Pakistan v. Ittefaq 

Foundries and others (2014 CLD 1068). 

  

15. Perusal of order passed by this Court in C.O. No. 63/1998 reveals that all liabilities 

which were outstanding against the petitioners have already been satisfied by virtue of order 

of sale which has been confirmed by this Court in pursuance of order dated 27-5-2014 

passed in aforementioned C.O. Ch. Riaz Ahmed, Additional Prosecutor-General for NAB, 

Mr. Naseer Ahmad Bhutta, Additional Attorney General for Pakistan, Mr. Muhammad 

Mehmood Khan, Deputy Attorney General for Pakistan, Mr. Waqas Qadeer Dar, Prosecutor 

General for NAB and Mr. Qamar Ul Haq Bhatti, learned Standing Counsel, appearing on 

behalf of respondents have categorically stated before me that petitioners have made 

payment of all outstanding amount to the credited bank along with mark up and that no write 

off or concession was extended to petitioners in this regard, therefore, they have no 

objection if instant petition is accepted and Reference in hand is quashed. 

  

16. The respondents have produced before me photo copies of letter, issued by National 

Bank of Pakistan, Habib Bank Limited, United Bank Limited, Zarai Taraqiati Bank Limited, 

Muslim Commercial Bank, Industrial Development Bank, Limited, NIB Bank, The Bank of 

Punjab and First Punjab Modarba which are their respective clearance letters on account of 

Ittefaq Group of Companies (respondent No.1) and same have been placed on the record as 

Mark "A to I". 

  

17. Keeping in view the fact that petitioners have paid all outstanding amount to creditor 

banks along with mark up and that all the respondents have no objection if instant petition is 

accepted; this petition is accepted and reference in hand is hereby quashed. 

  

18. Seeking guidance from the case laws reported as:- 

  

(1) The State v. Salehoon (PLD 1971 Lahore 292) 

  

(2) Muhammad Sharif v. The State (PLD 1971 Lahore 708) 

  

(3) State v. Salehoon (PLD 1971 Lah. 292). 
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(4) The State of Orissa v. Minaketan Patnaik (AIR 1953 Orissa 160), 

  

it has been observed that this petition is not to be referred again to the aforesaid learned 

Bench which originally heard the same as the decision would not be that of majority, rather, 

it would be the opinion of this Court (Referee Judge) which would have decisive effect and 

would be of binding nature and the judgment will follow such opinion. 

  

Disposed of. 

  

MH/I-18/L         Order accordingly. 

 

 

PLD 2015 Lahore 129 

Before Sardar Muhammad Shamim Khan, J 

Mst. SHAMIM AKHTAR and another---Petitioners 

Versus 

FEDERATION OF PAKISTAN through Secretary, Ministry of Law and 2 others--

-Respondents 

  

Writ Petition No.2619 of 2011, decided on 11th March, 2014. 

  

(a) Words and phrases--- 

  

----"Quash"---Connotation-.--Word 'quashes' is the process of annulling or vacating 

proceedings by judicial decision. 

  

(b) Criminal Procedure Code (V of 1898)--- 

  

----,Ss. 156 & 173---Reinvestigation after final report---Principle---After submission of 

report under S.173 (2) Cr.P.C., police has right to further investigation but not to fresh 

investigation or re-investigation--- Under special circumstances re-investigation can be 

permitted after submission of report under S.173 Cr.P.C., and during trial before Trial Court 

but findings of such investigation are just an opinion of police and court has to decide the 

case after recording evidence of parties. 

  

K. Chandrasekhar v. State of Kerala and others (1998) 5 SCC 223); Waris Khan v. 

Deputy Superintendent Custom Mardan and another 2001 PCr.LJ 660 and Liaqat Ali 

Virk v. Inspector General of Punjab Police, Lahore and 8 others PLD 2010 Lah. 224 

ref.  

Bahadur Khan v. Muhammad Azam and 2 others 2006 SCMR 373 rel. 
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(c) National Accountability Ordinance (XVIII of 1999)--- 

  

----Ss.17 & 18 (g)---Criminal Procedure Code (V of 1898), S.173--- High Court (Lahore) 

Rules and Orders, Vol. V, Chapter-4, Part-H, Rule 5---Letters Patent (Lahore), c1.26---Re-

investigation of case--- Reference---Difference of opinion-Division Bench of High Court 

quashed reference against accused but one Judge allowed re-investigation of matter while 

the other differed with such observation--- Validity---Authorities did not make any request 

for allowing them to re-investigate the matter, therefore, there was no reason for making 

such observation by one of the two Judges---Such permission amounted to give free hand to 

authorities and premium to prosecution of their own faults and provide them opportunity to 

fill up their lacunas and equip them with better tool of victimization of accused after lapse of 

thirteen years and it was not permissible in law---Both the Judges had rightly quashed the 

reference, however, observation in question was set aside---Referee Judge agreed with the 

Judge who dissented with permission to re-investigation-Reference petition was not referred 

again to Division Bench of High Court which originally heard the matter as the decision 

would not be that of majority, rather it was opinion of Referee Judge which had decisive 

effect and was of binding nature and judgment was to follow such opinion---Reference was 

disposed of accordingly. 

  

Nadeem Sarwar v. Station House Officer, Saddar Hafizabad and others 2000 YLR 

756; Bank of Punjab and another v. Haris Steel Industries (Pvt.) Ltd., and others 

PLD 2010 SC 1109; Abdul Latif v. Inspector General of Police and others 1999 

PCr.LJ 1357; Chandrasekhar v. State of Kerala and others (1998) 5 SCC 223; Waris 

Khan v. Deputy Superintendent Custom Mardan and another 2001 PCr.LJ 660 and 

Liaqat Ali Virk v. Inspector General of Punjab Police, Lahore and 8 others PLD 

2010 Lah. 224 ref.  

Bahadur Khan v. Muhammad Azam and 2 others 2006 SCMR 373; The State v. 

Salehoon PLD 1971 Lah. 292; Muhammad Sharif v. The State PLD 1971 Lah. 708 

and The State of Orissa v. Minaketan Patnaik AIR 1953 Orissa 160 rel.  

Salman Aslam Butt and Shoaib Rashid for Petitioners.  

Ch. Riaz Ahmad, Addl. Prosecutor General for NAB., Naseer Ahmad Bhutta, Addl. 

Attorney General and Muhammad Mahmood Khan, Deputy Attorney General for 

Pakistan for Respondents. 

Dates of hearing: 25th November, 11th and 19th December, 2013. 

  

JUDGMENT 

  

SARDAR MUHAMMAD SHAMIM KHAN, J.---This reference has been entrusted to 

this Court by Hon'ble Chief Justice as a result of difference of opinion between my learned 
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brothers (Kh. Imtiaz Ahmad and Muhammad Farrukh Irfan Khan, JJ.) under Clause 26 of 

Letters Patent in order to render opinion, as per Rule (5), Part-H, Chapter-4 of Vol: V of the 

Rules and Orders of the Lahore High Court, Lahore. 

  

2. The point of difference, referred to this Bench for an opinion is as under:--- 

  

"Whether this Court after coming to the conclusion that reference and subsequent 

proceedings taken thereon are liable to be quashed can make an observation that 

NAB authorities are competent to proceed against the petitioner if investigation is 

again initiated in accordance with law, or the said observation would amount to give 

free hand to the NAB authorities and premium to the prosecution of their own fault 

and provide them an opportunity to fill up their lacunas and equip them with better 

tool for victimization of the petitioners after the laps of more than 13 years" 

  

3. Brief facts for the disposal of instant petition are that Mian Muhammad Nawaz Sharif, 

petitioner No.2, was elected as Prime Minister of Pakistan in the year, 1999. On 12-10-1999, 

his Government was toppled by the then Army Chief and he was arrested and involved in 

some criminal cases. The Reference No. 7 of 2000 was filed on 29-6-2000 against three 

persons, namely, Mian Muhammad Sharif, father of petitioner No.2, Mrs. Shamim Akhtar, 

mother of petitioner No.2 and Mian Muhammad Nawaz Sharif, petitioner No.2. The 

reference was based on following allegations:-- 

  

"3. The report reveals that an area measuring 401 kanals allegedly acquired by accused 

Nos.1 and 2 has been used for the construction of palatial mansions and other ancillary 

buildings thereon. The record indicates that the land is in the names of accused Nos.1 

and 2, a major portion of which is surrounded by a high boundary wall. 

  

4. That a number of buildings and structures have been constructed both inside and 

outside the boundary wall which are occupied by the accused persons. The 

construction appears to have been carried out between1992-1999. Messrs NESPAK 

were asked to carry out a survey and provide an estimate of the cost of land, houses, 

structures and the other buildings located at the Raiwind Estate. As per the Survey 

Report, the investments and expenditures on the construction of the buildings and 

structures erected amounted to an estimated Rs.247.352 Million. A sum of Rs. 

171:130 million appears to have been paid by accused No.3 for the construction of 

his own house and the house of Mian Shahbaz Sharif located at the Estate. 

  

5. That the income of the accused persons declared in the income tax returns filed 

during the years 1992-2000 amount to Rs.16.806 million, Rs.21.961 million and 

2.422 million respectively. The total income of the said accused persons during the 

years 1992-2000 if added appear as Rs. 41.190 million. Whereas the total investment 
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made by the accused persons for the construction of the buildings amounted to any 

estimated Rs. 247.352 million. Therefore, the amount spent on the construction of 

the buildings and acquisition of land by the accused persons is wholly 

disproportionate to legitimate sources of income as reflected in the annual tax returns 

filed by the accused persons, from time to time during the relevant period. 

  

6. It appears from the record placed before me and the statements of witnesses 

recorded that accused 1-3 in connivance with and in collusion with each other appear 

to be in possession of assets/property wholly disproportionate to their known sources 

of income which they have failed to account for. All the three accused persons appear 

to have committed acts of corruption and corrupt practices as defined in Section 9 read 

with section 10 of the Schedule of Offences of the NAB Ordinance, 1999. 

  

7. Having considered the facts and circumstances of the case and the personalities 

involved, I feel that it would be fair, just and appropriate if this Reference is filed 

before the Accountability Court at Attock Fort, because of the prevalent thereat to 

the security of all those who are involved in the trial. In order to ensure an open and 

transparent trial without fear of any disruption and breach of law and order, this 

Reference is being filed before this Accountability Court at Attock Fort. 

  

4. It is pertinent to mention here that instant reference was filed and was submitted before 

the Accountability Court at Attock Fort on 27-3-2000, when Mian Muhammad Nawaz 

Sharif, petitioner No.2 was under arrest. He was exiled to Saudi Arabia on 10-12-2000. The 

Accountability Court did not issue summon for the attendance of Mian Muhammad Nawaz 

Sharif, petitioner No.2, rather, on the basis of statement made by learned Additional 

Prosecutor General for NAB, the case was adjourned sine die. 

  

5. Perusal of record further reveals that Hon'ble Supreme Court of Pakistan allowed the 

accused/petitioner Mian Muharrunad Nawaz Sharif, who was abroad, to come back and he 

(petitioner No.2) returned back and after his arrival in Pakistan learned trial Court did not 

issue summon to Mian Muhammad Nawaz Sharif, petitioner No.2 to face trial for many 

years. Meanwhile, the petitioners filed instant petition for quashment of the reference which 

was fixed before learned Division Bench of this Court comprising of my learned brothers 

Kh. Imtiaz Ahnzad and Muhammad Farrukh Irfan Khan, JJ. at Rawalpindi. 

  

6. It is pertinent to mention here that application for revival of the reference was filed by the 

NAB before the Accountability Court nine months after the filing of present writ petition. 

  

7. After hearing arguments from both sides, learned Division Bench of this Court came to 

the conclusion that the instant reference was filed against the spirit of section 9 of National 

Accountability Bureau Ordinance, 1999, which clearly implies that an accused can only be 
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said to commit or to have committed the offence of corruption or corrupt practices when 

accused cannot "reasonably account for" his sources, which clearly means that joining the 

accused in an investigation is condition precedent because if he can reasonably account for 

his sources pertaining to the said allegation; then he has committed no offence and in such 

eventuality no reference can be filed against him but in the instant case it is an established 

fact that petitioner No.2, Mian Muhammad Nawaz Sharif was under arrest when the instant 

reference was filed and he was not joined in the investigation, therefore, he was unable to 

account for the allegation levelled against him. Although learned Addl. Prosecutor General 

for NAB agitated in his arguments that said questionnaires were issued to Mian Muhammad 

Nawaz Sharif, petitioner No.2 but perusal of said questionnaires clearly shows that these 

questionnaires were sent to petitioner No.2 through Superintendent of Jail, Karachi. 

However, there is no evidence, available on the record that Superintendent of the Jail, 

Karachi, served such questionnaires upon Mian Muhammad Nawaz Sharif, petitioner No.2, 

even this fact has not been mentioned in the reference or an investigation report, therefore, 

learned Division Bench came to the conclusion that no questionnaires were ever sent to 

Mian Muhammad Nawaz Sharif, petitioner No.2 and he was not joined in the investigation 

though he was under arrest at that time. However, record shows that questionnaires were 

issued to Mian Muhammad Sharif, petitioner No.3 and Mst. Shamim Akhtar, petitioner No. 

1. Both the accused/petitioners specifically replied that answers to the questionnaires were 

being submitted under protest and without assistance of record which has since been sealed 

and it was requested by the petitioners/accused that if access is provided to them and the 

said office is de-sealed where relevant record is available, they would be in a better position 

to explain their resources and would be able to even append the record with the answers in 

order to prove their resources but this request of the petitioners/accused were never 

considered by the NAB authorities. In the opinion of learned Division Bench of this Court, it 

was ununderstandable that when the record was sealed by the NAB authorities then why 

they did not allow the accused/petitioners to have access to the said record. While placing 

reliance on case-law reported as Nadeem Sarwar v. Station House Officer, Saddar Hafizabad 

and others (2000 YLR 756), it was observed that "it is the statutory duty of every 

Investigating Officer of a criminal case to associate the accused person with investigation 

and also to record his version of incident in question." It was further observed by my learned 

brothers that Article 10-A of the Constitution ensures, as a fundamental right, a fair trial of 

the accused facing the charges, therefore, after incorporation of this new provision in the 

Constitution it has also become all the more important that investigations and inquires 

should be fully transparent. It was further observed by my learned brothers that the answers 

given by the petitioners/accused were not taken into consideration by the NAB and the 

accused/petitioners were not given an opportunity to explain their position and the 

petitioners were not provided an opportunity to account for their resources, therefore, 

requirement of Section 9(v) of National Accountability Bureau Ordinance, 1999 was not 

complied with by NAB authorities. 
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8. While placing reliance on case-law reported as Bank of Punjab and another v. Haris Steel 

Industries (Pvt.) Ltd., and others (PLD 2010 SC 1109) it was observed that the Investigating 

Officer who conducted the investigation of instant reference was not a skilled person who 

could investigate the present reference which relates to acquiring of land, their prices and 

price of construction. While seeking guidance from a case-law reported as Abdul Lauf v. 

Inspector General Police and others (1999 PCr.LJ 1357), it was held by learned Division 

Bench of this Court that if investigation was not conducted in that manner, subsequent 

proceedings based on such findings, would be bound to fall on the ground automatically and 

that defective investigation, under the law, is no investigation at all. 

  

9. After taking into consideration facts and circumstances of this case, learned Division 

Bench of this Court came to the conclusion that Reference No.7 of 2000 against the 

petitioners/accused and subsequent proceedings before the Court stands quashed. However, 

one of my learned brother (Kh. Imtiaz Ahmad, J.) observed as under:-- 

  

"The result of the above discussion is that this writ petition succeeds. Reference No.7 

of 2000 against the petitioners and subsequent proceedings before the Court stand 

quashed. However, it is clarified that the NAB authorities are competent to proceed 

against the petitioners if the investigation is again initiated in accordance with law." 

  

10. My learned brother Muhammad Farrukh Irfan Khan, J., although agreed with the 

findings arrived at by my learned brother Kh. Imtiaz Ahmad, J. pertaining to the quashment 

of reference, however, he differed with his opinion whereby NAB authorities were 

authorized to proceed against the petitioners if investigation is again initiated in accordance 

with law by observing as follows:- 

  

"As a sequel of the above discussion and reasons detailed above, I am of the 

considered view that after quashing the impugned Reference, the aforestated 

clarification/observation would not only amount to give a premium to the 

prosecution of their own fault but also provide them another opportunity ostensibly 

to fill up their lacunas and equip them with better tools for combating/victimizing the 

petitioners at the hands of the NAB authorities, which obviously is not the intent and 

purport of the law. For these reasons, in my humble view the stated observation/ 

clarification is superfluous and uncalled for." 

  

11. On the receipt of instant reference notices were issued to both the parties. Learned counsel 

for the petitioners contended that after quashment of the reference re-investigation cannot be 

carried out under the law against the petitioners. While placing reliance on case-law reported 

as K. Chandrasekhar v. State of Kerala and others (1998) 5 Supreme Court Cases 223), Waris 

Khan v. Deputy Superintendent Custom Mardan and another (2001 PCr.LJ 660) and Liaqat 
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Ali Virk v. Inspector General of Punjab Police, Lahore and 8 others (PLD 2010 Lahore 224), 

it was argued by learned counsel for the petitioners that observation made by one of my 

learned brother for re-investigation of the reference would amount to provide an opportunity 

to the prosecution to fill up lacunas of the reference; that National Accountability Bureau 

Ordinance, 1999 is silent on the question of re-investigation after the submission of the 

reference before the Accountability Court which is a special law, therefore, re-investigation 

after quashment of reference would be totally illegal. Thus, it was prayed that observation 

made by one of my learned brother (Kh. Imtiaz Ahmad, J.) is liable to be set aside. 

  

12. Learned Additional Prosecutor General for NAB while defending the observations of one 

of my learned brother (Kh. Imtiaz Ahmad, J.) submits that NAB authorities are competent to 

re-investigate the matter and re-investigation can be carried out even after submission of report 

under section 173, Cr.P.C. or at any stage. However, when confronted that whether he can refer 

to any case-law that after quashament of the reference re-investigation can be carried out by the 

NAB authorities, he has frankly conceded that he was unable to find out any such case-law. 

  

13. Mr. Naseer Ahmad Bhutta, Additional Attorney General and Mr. Muhammad 

Mahmood Khan, DAG, representing Federation of Pakistan, have categorically stated 

before me that as the instant reference has been quashed, therefore, re-investigation in 

this matter cannot be carried out by the NAB authorities and they have frankly 

conceded that the observations made by one of my learned brother (Kh. Imtiaz Ahmad, J.) 

allowing the NAB authorities to re-investigate the case, is liable to be set aside. 

  

14. I have heard the arguments, advanced by learned counsel for the parties and perused 

the record with care. 

  

15. After taking into consideration facts and circumstances of the instant reference and 

keeping in view the law laid down in National Accountability Bureau Ordinance, 1999, I am 

of the considered view that both of my learned brothers have rightly quashed the instant 

reference as the same was filed contrary to the spirit of subsection (v) of Section 9 of the 

said Ordinance which runs as under:- 

  

"9. Corruption and Corrupt Practices: 

  

(a) A holder of a public office, or any other person, is said to commit or to have 

committed the offence of corruption and corrupt practices:- 

  

(v) if he or any of his dependents or benamidars owns, possesses, or has (acquired) 

right or title in any ("assets" or holds irrevocable power of attorney in respect of any 

assets") or pecuniary resources disproportionate to his known sources of income, 
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which he cannot (reasonably) account for (or maintains a standard of living beyond 

that which is commensurate with his sources of income);" 

  

16. Now, I would like to decide the point of difference between my learned brothers that 

whether after the quashment of the reference the NAB authorities can be permitted to re-

investigate the matter or not. First of all I would like to reproduce the meanings of the word 

"QUASH". 

  

(a) In the dictionary of Modern Legal Usage it has been defined as under:- 

  

"(1) to suppress or subdue; to crush out, beat into pieces; 

  

(2) to annul; to make void (as a writ or indictment); to put an end to (as legal 

proceedings)." 

  

(b) In the Law Lexicon of British India the word 'quash' has been defined as under:-- 

  

"Quash to overthrow or annul, to make void; to abate (Tomlins Law Dic)(as) 

Quashing a conviction." 

  

(c) Mr. Abbott, in his Abbott's Law Dictionary, defines 'quash' "to mean to annul, 

overthrow, or vacate by judicial acts". 

  

17. The meanings of word 'quash' give rise to an impression that where proceedings are 

irregular or defective the same would be quashed in civil as well as criminal cases. In legal 

phraseology the word 'quash' connotes the process of annulling or vacating proceedings by 

judicial decision. 

  

18. It has been noticed that the Criminal Procedure Code or the NAB Ordinance does not 

contain any provision authorizing the Court to order for re-investigation after filing of 

reference or after submitting report under Section 173, Cr.P.C. before the competent Court 

of law and to call a person to join fresh investigation after the quashment of the proceedings, 

therefore, observation of my learned brother (Kh. Imtiaz Ahmad, J.) whereby NAB was 

empowered to re-investigate the matter, is beyond the jurisdiction of the Court. 

  

19. It has further been observed that when report under section 173, Cr.P.C. is forwarded to 

Magistrate for taking cognizance of the offence, the Magistrate can direct the Officer 

Incharge of the Police Station to make further investigation keeping in view the provision of 

subsection (2) of section 173, Cr.P.C. From the plain reading of above said section it 

becomes clear that even after submission of report under subsection (2) of section 173, 

Cr.P.C., police has right to further investigation but not fresh investigation or re-
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investigation. Although, under special circumstances re-investigation can be permitted after 

submission of report under section 173, Cr.P.C. and during the trial before the learned trial 

Court but findings of such investigation are just an opinion of the police and Court has to 

decide the case after recording evidence of the parties but in the instant matter the effect of 

quashing of proceedings is that said proceedings are "annulled"/"void" for all purposes. 

After the quashment of this reference it has become "nonest" and "non existence". 

  

20. The system of re-investigation was disapproved by Hon'ble Supreme Court of Pakistan 

in judgment reported as Bahadur Khan v. Muhammad Azam and 2 others (2006 SCMR 373) 

wherein it has observed as under:--- 

  

"(c) Criminal Procedure Code (V of 1898)---- 

  

---Ss.156 & 173---Reinvestigation-System of reinvestigation is a recent innovation which 

is always taken up at the instance of influential people for obtaining favourable reports, 

which in no way assists the Courts in coming to a correct conclusion, rather they create 

more complications in the way of administration of justice---Such system of 

reinvestigation and successive investigations, therefore, was disapproved." 

  

21. Subsection (a) of section 16 of National Accountability Bureau Ordinance, 1999 

provides that an accused shall be prosecuted for an offence under this Ordinance in the 

Court and the case shall be heard from day to day and shall be disposed of within 30 days. 

The reference against the petitioners was filed before the Accountability Court, Rawalpindi 

in the year, 2000 which should have been decided within 30 days as it is a mandatory 

provision of law. The observation of one of my learned brothers allowing NAB authorities, 

for re-investigation of the reference, after about 13 years of filing of reference, would be 

contrary to the scheme of aforesaid law. 

  

22. Perusal of record reveals thatl NAB or Federation of Pakistan (respondents) during the 

arguments of instant petition before Hon'ble Division Bench of this Court, did not make any 

request for allowing them to re-investigate the matter, therefore, there was no reason for 

making such an observation by one of my learned brothers (Kh. Imtiaz Ahmad, J) which 

would amount to give free hand to NAB authorities and premium to prosecution of their 

own faults and provide them an opportunity to fill up their lacunas and equip them with 

better tool for victimization of the petitioners after laps of thirteen years which is not 

permissible in the law. 

  

23. For what has been discussed above, I am of the considered opinion that both of my 

learned brothers have rightly quashed instant reference (No.7 of 2000). However, 

observation made by one of my learned brothers Kh. Imtiaz Ahmad, J., whereby, it was held 
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that "However, it is clarified that the NAB authorities are competent to proceed against the 

petitioners if the investigation is again initiated in accordance with law." is hereby set aside 

and I agree with the opinion and observations of my learned brother Muhammad Farrukh 

Irfan Khan, J. , wherein it was held by his lordship that "As a sequel of the above discussion 

and reasons detailed above, I am of the considered view that after quashing the impugned 

Reference, the aforestated clarification/ observation would not only amount to give a 

premium to the prosecution of their own fault but also provide them another opportunity 

ostensibly to fill up their lacunas and equip them with better tools for combating/victimizing 

the petitioners at the hands of the NAB authorities, which obviously is not the intent and 

purport of the law. For these reasons, in my humble view the stated observation/clarification 

is superfluous and uncalled for." 

  

24. Seeking guidance from the case-laws reported as:-- 

  

(1) The State v. Salehoon (PLD 1971 Lahore 292) 

  

(2) Muhammad Sharif v. The State (PLD 1971 Lahore 708), 

  

(3) State v. Salehoon PLD 1971 Lah. 292. 

  

(4) The State of Orissa v. Minaketan Patnaik (AIR 1953 Orissa 160) 

  

It is observed that this petition is not to be referred again to the aforesaid learned Bench 

which originally heard the same as the decision would not be that of majority, rather, it 

would be the opinion of this Court (Referee Judge) which would have decisive effect and 

would be of binding nature and the judgment will follow such opinion. 

  

Disposed of. 

  

MH/S-75/L         Order accordingly. 
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JUDGMENT 

Sardar Muhammad Shamim Khan, J.--This judgment will dispose of Criminal 

Appeal No. 2-J/2011 filed by Muhammad Ashraf appellant/convict against the judgment 

dated 11.01.2011 passed in case FIR No. 796/2010 dated 20.11.2010 offence under Section 

365-A, PPC registered at Police Station City Chiniot District Chiniot, whereby, Muhammad 

Ashraf appellant was convicted by learned Judge Anti-Terrorism Court No. 1, Faisalabad 

under Section 365-A, PPC and sentenced to Death with forfeiture of his property. He was 

also convicted under Section 7(e) of the Anti-Terrorism Act, 1997 and sentenced to Death 

with forfeiture of his property. 

2.  Capital Sentence Reference No. 1-T of 2011 sent by learned trial Court for 

confirmation or otherwise of Death sentence of Muhammad Ashraf, appellant shall also be 

disposed of through this judgment. 

3.  Brief facts of the case as narrated by Muhammad Afzal complainant/P.W3 in 

complaint (EX.PA) are that on 16.11.2010 at about 2:00 p.m., his son Farhan aged about 3½ 

years went outside the house for playing but did not return back. The complainant kept on 

searching for his son but in vain. At about 10;50 p.m. Shehbaz Ali s/o Moula Dad, 

Muhammad Ashraf s/o Ameer, Muhammad Yousaf s/o Noor Muhammad and Imtiaz Ali s/o 

Khadim Hussain were present with the complainant who (complainant) received a 

telephonic call on his cell phone No. 0321-7917992 from cell phone No. 0303-4105951. The 

caller told the complainant that his son was in their custody and demanded an amount of Rs. 

25-lacs as ransom from him for release of his son. He (caller) threatened the complainant 

that if he did not pay the ransom, his son would be murdered. The P.Ws also heard the said 

call made by unknown caller. On 18.11.2010 at about 11:35 a.m. the unknown culprits again 

contacted the complainant on his cell phone from cell phone No. 0301-4272588 and asked 

him that he had not paid the ransom and threatened him to immediately pay the same at 

village Chhidru District Mianwali. The complainant told the accused persons that he was a 

poor man, therefore he can pay an amount of Rs. 40,000/- to them but the accused persons 

threatened him again for dire consequences. On 20.11.2010 complainant submitted written 

application EX.PA before Incharge Investigation which was sent to the Police Station 

through Ijaz Hussain 72/C, on the basis of which formal FIR (EX.PA/1) was registered. 

4.  After completion of investigation, challan was submitted before the learned trial 

Court for trial. Charge against the accused/appellant was framed to which, he pleaded not 

guilty and opted to be tried. In order to prove its case, the prosecution examined as many as 

five witnesses. 

P.W-1 Inayat Ullah Khan 285/MHC chalked out formal FIR (EX.PA/1) on the basis of 

complaint (EX.PA) sent by Sarfraz Incharge Investigation/Inspector through Ijaz Hussain 72/C. 

P.W-2 Munawar Hussain deposed that on 16.11.2010 he alongwith Asghar s/o 

Muhammad Ashraf was going to Sargodha by bus and saw Muhammad Ashraf accused with 
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Farhan (abductee). They thought that the accused had brought Farhan (Abductee) for visit. 

They went to Sargodha and came back on 21.11.2010 and reached Mohallah Ahmad Pura, 

where they came to know that some unknown poisons had abducted Farhan son of the 

complainant. They told aforesaid fact to the complainant who took them to Police Station 

where the investigating officer recorded their statements under Section 161, Cr.P.C. 

P.W-3 Muhammad Afzal is the complainant of the case who corroborated the story 

of complaint EX.P. A. 

P.W-4 Shehbaz Ahmed corroborated the story of complainant as narrated by him in 

complaint (Ex.PA) and he attested the recovery memo. EX.PC pertaining to cell phone Nokia 

P.1 and 2 SIMs P.2/1-2 recovered from the possession of accused Muhammad Ashraf. 

P.W-5 Sarfaraz Hussain Shah Inspector conducted the investigation of this case. 

5.  Learned Deputy District Public Prosecutor for the State gave up the PWs 

Muhammad Ashraf, Muhammad Yousaf, Imtiaz Ali and Asghar Ali, being un-necessary and 

closed the prosecution evidence. 

6.  After recording the prosecution evidence, the appellant was examined under 

Section 342, Cr.P.C wherein he denied the allegations leveled against him by the 

prosecution. The appellant did not opt to produce evidence in his defence or to depose on 

oath as required under Section 340(2), Cr.P.C. In reply to the question that why this case 

was against you and why the PWs have deposed against you, Muhammad Ashraf, appellant 

deposed as under: 

"It is a false case. I was involved in this ease by the complainant due to his grudge 

with Mst. Naziran Bibi, who has a quarrel with complainant on the matter of 'Rishta' 

of her son Qasim with Mst. Samina, daughter of complainant. Neither I abducted 

Farhan nor I demanded ransom. The P.Ws are inter-se related and deposed against 

me on the asking of the complainant. I a.m. innocent" 

7.  After conclusion of the trial, above mentioned conviction and sentence was 

passed against the appellant. 

8.  The appellant has challenged the validity of judgment dated 11.01.2011 passed by 

the learned trial Court through instant appeal. 

9.  Learned counsel for the appellant contended that FIR was lodged with an extra 

ordinary delay of 4/5 days wherein the appellant was not nominated; that Call Data Record 

(C.D.R.) collected by the police did not establish that the appellant made telephonic call 

from his cell phone on the cell phone of the complainant; that neither there is any evidence 

available on the record that the appellant demanded ransom amount nor the complainant 

paid ransom amount to any accused for the release of his son; that Farhan the alleged 

abductee, was not recovered from the possession of the appellant, rather, he was recovered 

from the possession of co-accused Muhammad Aslam, who has been acquitted by learned 
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trial Court; that Munawar Hussain, appeared before learned trial Court as PW-2 and 

contended that on 16.11.2010 he and Asghar Ali, PW saw Muhammad Ashraf, appellant 

with Farhan abductee at bridge of River Chenab but his evidence is not reliable as he was a 

chance witness and his evidence in this regard was in conflict with evidence of Muhammad 

Afzal, complainant/PW3; that learned trial Court disbelieved the prosecution evidence to the 

extent of Muhammad Aslam and Fayyaz Hussain but convicted the appellant on the same 

evidence without any independent corroboration; that prosecution has failed to prove its case 

against the appellant beyond reasonable doubt. Thus, it is submitted that by setting aside 

judgment dated 11.01.2011 the appellant is entitled to be acquitted. 

10.  Learned D.P.P, assisted by learned counsel for the complainant, have contended 

that Munawar Hussain (P.W.2) and Asghar Ali, saw Muhammad Ashraf, appellant with 

Farhan minor son of the complainant at bridge of river Chenab on the day of his abduction; 

that the appellant made call from his cell phone on the cell phone of the complainant for 

demanding ransom amounting to Rs.25,00,000/- from him for the release of abductee; that 

Farhan, the alleged abduetee, was recovered from Aslam Khan, acquitted co-accused on the 

basis of disclosure made by Muhammad Ashraf, appellant and his co-accused Munawar 

Hussain; that Muhammad Ashraf, appellant, after abducting Farhan handed over his custody 

to Aslam Khan, co-accused; that Mobile Phone NOKIA (P-1), two SIMS cards (P-2) were 

recovered from the possession of Muhammad Ashraf, appellant, which is corroborative 

piece of evidence against him connecting him with the commission of instant occurrence; 

that the appellant remained unable to explain that on the basis of which enmity he had 

falsely been involved in such a heinous offence by the complainant; that prosecution has 

proved its case beyond reasonable doubt against the appellant; that conviction of the 

appellant was recorded by the learned trial Court on the basis of well settled Principles of 

appreciation of law. Thus, it is submitted that instant appeal is liable to be dismissed. 

11.  We have heard the arguments, advanced by learned counsel for the parties and 

perused the record with their able assistance. 

12.  It has been observed that instant occurrence took place on 16.11.2010 at about 

2.00 p.m.., whereas, the matter was reported to the police on 20.11.2010 with an extra 

ordinary delay of 4/5 days for which no explanation has been furnished by the complainant. 

According to the prosecution case Muhammad Afzal, complainant/PW-3 produced written 

application (Ex.PA) before Sarfraz Hussain Shah, PW-5, who was available at Salara Road 

near Lari Adda, Chinniot. Sarfraz Hussain, PW-5, transmitted complaint, Exh.PA, to the 

Police Station for registration of formal FIR through Ijaz Hussain C/72, on the basis of 

which, FIR (Exh.PA/1) was chalked out by Inayatullah Khan, Muharrar/H.C. 285. Ijaz 

Hussain C/72, who allegedly transmitted complaint Ex.PA at Police Station for registration 

of FIR, was never produced by the prosecution before learned trial Court in order to prove 

this fact. The FIR was not registered at the Police Station and it is shrouded in mystery that 
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who was the scribe of complaint/Exh.PA. In these circumstances, veracity of the FIR is 

doubtful. 

13.  Admittedly, Muhammad Ashraf, appellant, was not nominated in the FIR. 

According to prosecution case, on 16.11.2010, at about 10.15 p.m., complainant received a 

mobile phone call on his cell phone No. 0321-7917992 from cell phone No. 0303-4105951, 

whereby, caller demanded ransom for the release of his son. Although, as per evidence of 

Investigating Officer/PW-5, the data of mobile phone No. 0301-4272588 and 0303-4105951 

was collected by him which was placed on record as Mark "A" and Mark "B" respectively, 

yet Investigating Officer did not examine any official of concerned mobile company in order 

to prove the same. During cross-examination Sarfraz Hussain Shah, PW-5 admitted that as 

per record of Mark "A" and Mark "B" the above said mobile phone numbers were not in the 

name of Muhammad Ashraf, appellant and that SIMs Cards having above said numbers 

were not recovered from the possession of Muhammad Ashraf, appellant which clearly 

establishes that Muhammad Ashraf, appellant did not make telephonic call at the cell 

number of the complainant for demanding ransom amount. Keeping in view the evidence of 

Investigating Officer, recovery of mobile phone Nokia (P-1) and SIMs cards (P-2) from the 

possession of the appellant are not corroborative piece of evidence against him (appellant). 

Even otherwise, the Call Data Record (CDR) received by the Investigating Officer is 

inadmissible in evidence as same was neither proved by any official of mobile company nor 

exhibited, rather, same was annexed with the file as Mark A and Mark B. 

14.  Perusal of record reveals that it was an unseen occurrence and there is no 

evidence available on the record that Farhan, minor son of the complainant was abducted by 

Muhammad Ashraf, appellant. The only evidence which connects Muhammad Ashraf, 

appellant with the commission of instant occurrence is statement of Munawar Hussain, PW-

2, according to which, he along with Asghar Ali saw Muhammad Ashraf, appellant with 

Farhan, alleged abductee, on the day of occurrence, at bridge of River Chenab when they 

were proceeding to Sargodha. Munawar Hussain, PW-2 deals with the business of selling 

Furniture at Chinniot in a rented shop. Perusal of his evidence reveals that he is from the 

brotherhood of Muhammad Afzal, complainant and he has not explained the reason that why 

he along with Asghar Ali P.W was proceeding to Sargodha on the fateful day, therefore, he 

is a chance witness. The statement of Munawar Hussain under Section 161, Cr.P.C. was 

recorded by the police on 21.11.2010, 5/6 days after the occurrence wherein it was 

contended by him that he remained at Sargodha for such period. It does not appeal to a 

rational mind that he closed his rented shop for 5/6-days and remained at Sargodha without 

any purpose. It seems to be highly improbable that Munawar Hussain, PW-2 who was 

traveling in a Bus which was proceeding to Sargodha saw Muhammad Ashraf, appellant, 

along with Farhan, alleged abductee standing at bridge of river Chenab. According to the 

evidence of Muhammad Afzal, complainant (PW-3) on 21.11.2010, Munawar Hussain and 

Asghar Ali, told him that when on the fateful day, they were going to Sargodha by Bus they 

saw Muhammad Ashraf (accused)/appellant holding abductee near bridge of river Chenab, 
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therefore, evidence of Munawar Hussain (P.W-2) is in conflict with the evidence of 

complainant on the point because neither Munawar Hussain told the complainant that 

Muhammad Ashraf appellant was holding abductee nor it was informed by him that he saw 

appellant with abductee near bridge of river Chenab. It is pertinent to mention here that 

Asghar Ali who was allegedly accompanying Munawar Hussain (P.W-2) was not produced 

by the prosecution before the learned trial Court, therefore, there is no corroboration of 

evidence of Munawar Hussain (P.W-2) who is a chance witness. In view of the matter, we 

have reason to believe that evidence of Munawar Hussain (P.W-2) is not believable. 

15.  An other important aspect of this case is that on 30.11.2010, Muhammad Ashraf, 

appellant and Fayyaz Hussain acquitted co-accused were arrested by the police in the 

presence of Shahbaz Ahmad, PW-4 who jointly disclosed before the Investigating Officer 

that they had left the abductee at the house of their friend at village Chhaidru Distinct 

Mianwali. On such disclosure, raid was conducted on same day at the house of Aslam Khan 

in order to effect recovery of alleged abductee. Surprisingly, the complainant did not 

accompany the raiding party for said purpose. No rappat is available on the record in order 

to establish that Investigating Officer along with other police officials and witnesses 

proceeded to Mianwali for effecting recovery of the alleged abductee. According to the 

evidence of Sarfaraz Hussain Shah/Investigating Officer (PW--5), an entry was made at 

Police Station Musa Khel (Mianwali) when raiding party reached there for conducting raid 

at the house of Aslam Khan but such rappat was never produced by the prosecution. The 

Investigating Officer also did not enter any rappat regarding his arrival at Police Station 

after recovering Farhan minor son of the complainant from the possession of Aslam Khan. 

Admittedly, neither Farhan, the alleged abductee was recovered from the possession of the 

appellant (Muhammad Ashraf) nor any ransom amount was paid by the complainant for the 

release of the alleged abductee to any of the accused. 

16.  According to the version of Sarfaraz Hussain Shah, PW-5/ Investigating Officer 

when he conducted raid at the residence of Aslam Khan, accused, situated in Mauza Bazar 

(Mianwali), Aslam Khan, accused was sitting outside his house along with the alleged 

abductee Farhan, who on seeing police party, tried to escape on motorcycle along with 

abductee but he was apprehended at the spot alongwith Farhan abductee. Aslam Khan, was 

arrested and from his search aforementioned mobile phones and SIMs cards were recovered. 

The police also recovered motorcycle from the possession of Aslam Khan and same was 

taken into custody vide memo. Exh.PD. The stance taken by the Investigating Officer has 

been falsified by the evidence of Shahbaz Ahmad, PW-4, who was accompanying the 

raiding party at that time, whose evidence in this regard is reproduced as under: 

"... the raiding party raided in Mianwali at the abode of the accused's friend, who was 

sitting along-with abductee out of his house. On seeing the police, that person fled 

away while riding on motorcycle but the police recovered the abductee. The 

Investigating Officer prepared the rough site-plan of place of recovery of abductee. 
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The investigating Officer took into possession motorcycle No. 2068/OK YAMAHA 

100 CC, P.3 (present out side the Court room) vide recovery Memo. Exh.P.D., which 

was attested by me and Muhammad Ashraf PW.” 

The contradictory version taken by P.W-4 & P.W-5, makes the recovery of alleged abductee 

from the possession of Muhammad Aslam acquitted co-accused highly doubtful. 

17.  Astonishingly, the Investigating Officer did not prepare recovery Memo 

pertaining to the recovery of Farhan, alleged abductee. Had Farhan, the alleged abductee, 

been recovered from the possession of Aslam Khan as per version of the police or from an 

unknown culprit, (according to the evidence of Shahbaz Ahmad, PW-4), the investigating 

Officer must had prepared recovery memo. in this regard by joining the witnesses of the 

vicinity. This factor also leads us to the conclusion that prosecution has planted the recovery 

of alleged ahductee. 

18.  According to the prosecution case the recovery of the abductee was effected on 

the disclosure made by Muhammad Ashraf, appellant and Munawar Hussain, co-accused. 

Munawar Hussain has been acquitted by learned trial Court whereas Aslam Khan from 

whom Farhan, the alleged abductee was recovered, has also been acquitted. The prosecution 

evidence qua the involvement of Munawar Hussain and Aslam Khan was disbelieved by 

learned trial Court, therefore, conviction of the appellant cannot be sustained on the basis of 

such dis-credited and dis-believed evidence without any independent corroboration. 

19.  Keeping in view the facts and circumstances of this case, we are of the 

considered view that prosecution remained failed to prove its case beyond reasonable doubt 

against the appellant. 

20.  For what has been discussed above, judgment dated 11.01.2011, passed by 

learned trial Court, is hereby set aside; instant appeal is accepted; the appellant is acquitted 

of the charge levelled against him by the prosecution and he (Muhammad Ashraf, appellant) 

shall be released forthwith, if not required in any other case. 

 

C.S.R. is answered is Negative. 

Sentence of death is not confirmed. 

(A.S.)    Appeal accepted 
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PLD 2016 Lahore 667 

Before Sardar Muhammad Shamim Khan, Kh. Imtiaz Ahmad and Muhammad 

Farrukh Irfan Khan, JJ 

Messrs HUDAIBYA PAPER MILLS LTD. and others---Petitioners 

Versus 

FEDERATION OF PAKISTAN and others---Respondents 

  

Writ Petition No.2617 of 2011, decided on 11th March, 2014. 

  

Per Sardar Muhammad Shamim Khan, J, on reference on difference of opinion 

between Muhammad Farrukh Irfan Khan and Kh. Imtiaz Ahmad, JJ on an 

observation made by Kh. Imtiaz Ahmed, J that "NAB Authorities would be competent 

to re-investigate the matter in accordance with law". 

  

(a) National Accountability Ordinance (XVIII of 1999)--- 

  

----Ss. 9(v) & 16(a)---Criminal Procedure Code (V of 1898), S. 173---Financial resources 

disproportionate to known sources of income---Reference sent by National Accountability 

Bureau (NAB) --- Quashment of reference---Whether after quashment of the reference NAB 

authorities could be permitted to re-investigate the matter---After filing of reference against 

accused persons they were neither summoned to join the investigation nor called upon to 

account for their resources---Reference against them was quashed by a Division Bench of 

the High Court, however at the time of quashing the reference one of the judges of the 

Division Bench made an observation that "NAB authorities were competent to proceed 

against the accused if investigation was again initiated in accordance with law"---Legality---

Per Sardar Muhammad Shamim Khan, J [Referee judge]: National Accountability 

Ordinance, 1999 or the Criminal Procedure Code, 1898 did not contain any provision 

authorizing the Court to order for re-investigation after filing of reference or after submitting 

report under S.173 Cr.P.C. before the competent Court of law and to call a person to join 

fresh investigation after the quashment of the proceedings---Furthermore the Federal 

Government or NAB during arguments of constitutional petition before Division Bench of 

the High Court did not make any request for allowing them to re-investigate the matter, 

therefore, there was no reason for the judge to make the impugned observation---Moreover 

S.16(a) of National Accountability Bureau Ordinance, 1999 provided that case against an 

accused shall be disposed of within 30 days---Present reference was filed before the 

Accountability Court about 12 years ago and allowing NAB authorities for re-investigation 

of the reference after so many years would be contrary to the scheme of law---[Per 

Muhammad Farrukh Irfan Khan, J: Impugned observation was likely to be mistaken as an 

express permission by the High Court to initiate investigation afresh against the accused 

persons, which the High Court was not ordering---Such an observation would give a 
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premium to the prosecution of their own fault and provide them another opportunity to fill 

up their lacunae for victimizing the accused persons---Question as to whether an 

investigation could be initiated again after 12 years was a question which had not been 

raised during present proceedings, nor had the Division Bench heard arguments on the issue, 

therefore passing the impugned observation, without hearing the accused persons on the 

issue, would be prejudicial to them and violate the principle that "no person shall be 

condemned unheard"]---Impugned observation that "NAB Authorities were competent to 

proceed against the accused if investigation was again initiated in accordance with law" was 

superfluous and uncalled for and accordingly set aside. [Majority view] 

  

Accused persons were alleged to have possessed financial resources disproportionate to 

known sources of income. During pendency of the case accused persons were exiled to a 

foreign country. Trial Court adjourned the case sine die. After accused persons returned 

back to Pakistan, they were neither summoned to join the investigation and face trial nor 

called upon to account for their resources. Accused persons filed the present Constitutional 

petition for quashment of reference, whereas National Accountability Bureau (NAB) filed 

an application for revival of the reference. 

  

Division Bench of the High Court disposed of the constitutional petition by finding that the 

reference was filed against the spirit of section 9 of National Accountability Bureau 

Ordinance, 1999, which provision clearly meant that joining of the accused in an 

investigation was condition precedent, and that the investigation so conducted by the NAB 

authorities was absolutely illegal, as despite the availability of the petitioners, they were 

never required to join the investigation or to account for the resources. Division Bench of 

the High Court quashed the reference against the accused persons and subsequent 

proceedings before the court, however, one of the judges on the Division Bench (Kh. Imtiaz 

Ahmad, J) observed that the NAB authorities were competent to proceed against the accused 

persons if the investigation was again initiated in accordance with law. Other judge on the 

Division Bench (Muhammad Farrukh Irfan Khan, J) was of the view that such an 

observation was superfluous and uncalled for as it would give a premium to the prosecution 

of their own fault and provide them another opportunity to fill up their lacunas for 

victimizing the accused persons. 

  

Per Sardar Muhammad Shamim Khan, J [Referee judge] 

  

National Accountability Ordinance, 1999 or the Criminal Procedure Code, 1898 did not 

contain any provision authorizing the Court to order for re-investigation after filing of 

reference or after submitting report under section 173 Cr.P.C. before the competent Court of 

law and to call a person to join fresh investigation after the quashment of the proceedings. 
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Impugned observation, whereby, NAB was empowered to re-investigate the matter, was 

therefore beyond the jurisdiction of the court. 

  

When report under section 173, Cr.P.C. was forwarded to Magistrate for taking cognizance 

of the offence, the Magistrate could direct the Officer Incharge of the Police Station to make 

further investigation keeping in view the provision of section 173(2), Cr.P.C. Even after 

submission of report under section 173(2) Cr.P.C., police had the right to further 

investigation but not fresh investigation or re-investigation. Although, under special 

circumstances re-investigation could be permitted after submission of report under section 

173 Cr.P.C. and during the trial but findings of such investigation were just an opinion of the 

police and Court had to decide the case after recording evidence of the parties. However, in 

the present case, the effect of quashing of proceedings was that said proceedings were 

"annulled"/"void" for all purposes. After the quashment of the reference it had become non-

est and non-existent. 

  

Perusal of record further revealed that NAB or Federal Government during the arguments of 

constitutional petition before Division Bench of the High Court did not make any request for 

allowing them to re-investigate the matter, therefore, there was no reason for making an 

observation which would amount to giving free hand to NAB authorities and premium to the 

prosecution of its own faults and provide them an opportunity to fill up their lacunae and 

equip them with better tool for victimization of the accused persons after a lapse of twelve 

years which was not permissible in the law. 

  

Section 16(a) of National Accountability Bureau Ordinance, 1999 provided that an accused 

shall be prosecuted for an offence under the Ordinance in the court and the case shall be 

heard from day to day and shall be disposed of within 30 days. The reference against the 

accused persons was filed before the Accountability Court, in the year, 2000 which should 

have been decided within 30 days as it was a mandatory provision of law. Impugned 

observation allowing NAB authorities for re-investigation of the reference, after about 12 

years of filing of reference, would be contrary to the scheme of law. 

  

Per Muhammad Farrukh Irfan Khan; J 

  

Explicit observation that the "NAB authorities were competent to proceed against the 

petitioners if the investigation was again instituted in accordance with law" was likely to be 

mistaken as an express permission by the High Court to initiate investigation afresh against 

the accused persons, which the High Court was not ordering and such an 

observation/clarification was likely to be misused for victimization, which could not be 

allowed against any person. 
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Division Bench of the High Court had not heard arguments on the question as to whether 

NAB authorities were competent to proceed against the accused persons if the investigation 

was again instituted in accordance with law, and therefore no observation such as the 

impugned observation could be expressly given in the present proceedings. As to whether an 

investigation could be again initiated after 12 years was a question which had not been 

raised by the respondents, nor had the Division Bench heard arguments on this issue and if 

such an observation was given by the High Court as a clarification or otherwise, without 

hearing them on this issue, that would be prejudicial to the accused persons and violate the 

principle that no person shall be condemned unheard. Whether or not such an investigation 

or re-investigation could be initiated after 12 years on the same charges, in particular when 

the accused were available for investigation at relevant time but were not associated in the 

investigation, was not of ordinary significance but had to be carefully and cautiously 

adjudicated on the touchstone of appropriate law and judicial precedents. 

  

After quashing the reference, the impugned observation/ clarification would not only 

amount to giving a premium to the prosecution of their own fault but also provide them 

another opportunity ostensibly to fill up their lacunae and equip them with better tools for 

combating/victimizing the accused persons at the hands of the NAB authorities, which 

obviously was not the intent and purport of the law. Impugned observation/clarification was 

superfluous and uncalled for. 

  

Impugned observation was set-aside accordingly. 

  

Per Sardar Muhammad Shamim Khan, J [Referee judge] 

  

(b) Words and phrases --- 

  

---- "Quash" --- Meaning and connotation. 

  

Per Kh. Imtiaz Ahmad, J 

  

(c) National Accountability Ordinance (XVIII of 1999)--- 

  

----S. 9---Corruption and corrupt practices---Investigation by National Accountability Bureau 

(NAB)---Mandatory to join the accused during the investigation---Investigation conducted by 

NAB authorities without summoning the accused persons, in spite of their availability, was 

absolutely illegal---Reference was quashed by the High Court accordingly. [Majority view]. 

  

Section 9 of National Accountability Ordinance, 1999 clearly implied that the accused could 

only be said to commit or to have committed the offence of corruption or corrupt practices 
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which he could not reasonably account for meaning thereby that joining him in the 

investigation was condition precedent because if he could reasonably account for the said 

allegations then he had committed no offence. In the present case in spite of the fact that all 

the accused persons were available, they were never joined in the investigation. 

  

In the report submitted by NAB it was mentioned that the questionnaire was issued to 

accused persons but no such questionnaire was available on the record and NAB had 

conceded that the accused persons were never summoned to join the investigation. By 

violating the provisions of section 9(v) of the National Accountability Bureau Ordinance, 

1999, the investigation so conducted by the NAB authorities was absolutely illegal, as in 

spite of availability of the accused persons, they were never required to join the investigation 

or to account for the resources. Reference against accused persons and subsequent 

proceedings were quashed by the High Court accordingly. 

  

Nadeem Sarwar v. Station House Officer Saddar, Hafizabad and others 2000 YLR 756; Liaqat 

Ali and others v. State 1998 PCr.LJ 216; Bank of Punjab and another v. Haris Steel Industries 

(Pvt) Ltd. and others PLD 2010 SC 1109; Ghani-ur-Rehman v. National Accountability 

Bureau and others PLD 2011 SC 1144 and Hakim Ali Zardari v. The State 2007 MLD 910 ref. 

  

(d) National Accountability Ordinance (XVIII of 1999)--- 

  

----S. 26(e) [as it existed before the National Accountability Bureau (Second Amendment) 

Ordinance, 2000]---Corruption and corrupt practices---Statement of approver/accomplice 

recorded before the Magistrate---Evidentiary value---Statement of approver was recorded on 

15.10.1999, and in terms of S.26(e) of the National Accountability Ordinance, 1999, at the 

relevant time such statement could only be recorded by the Chairman NAB or the court---

Magistrate was not competent to record such statement at the relevant time---Through the 

National Accountability Bureau (Second Amendment) Ordinance, 2000 promulgated on 

5.7.2000, much after the recording of statement by the Magistrate, the amendment in S.26(e) 

was made whereby words "Chairman NAB or the 'court" were substituted by the word 

"Magistrate"---Said amendment did not have retrospective effect and so it stood established 

that the statement of approver/accomplice, in the present case, was not recorded by a person 

authorized by law, so it lost its value and significance---Reference against accused persons 

and subsequent proceedings were quashed by the High Court accordingly. [Majority view]. 

  

(e) Criminal Procedure Code (V of 1898) --- 

  

----S. 156---Investigation not conducted in the manner provided by law---Effect---

Subsequent proceedings based on such investigation were bound to fall on the ground 

automatically. 
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Abdul Latif v. Inspector-General Police and others 1999 PCr.LJ 1357 ref. 

  

(f) National Accountability Ordinance (XVIII of 1999) --- 

  

----S. 9---Criminal Procedure Code (V of 1898), S. 156---Constitution of Pakistan, Art. 199-

--Constitutional jurisdiction of High Court---Scope---Corruption and corrupt practices---

Investigation conducted by National Accountability Bureau (NAB)---Investigation not 

conducted in the manner provided by law---Quashing of reference by the High Court---

Permissibility---High Court in its constitutional jurisdiction under Art. 199 of the 

Constitution could quash the reference as well as the subsequent proceedings where the 

investigation was not conducted in the manner prescribed by law. 

  

State through Advocate-General, N.W.F.P Peshawar and others v. Gulzar Muhammad and 

others 1998 SCMR 873 and Khan Asfandyar Wali and others v. Federation of Pakistan 

through Cabinet Division, Islamabad and others PLD 2001 SC 607 ref. 

  

Salman Aslam Butt assisted by Shoaib Rashid for Petitioners.  

Ch. Riaz Ahmed, Additional Prosecutor General for NAB.  

Naseer Ahmed Bhutta, Additional Attorney General and Muhammad Mahmood Khan, 

Deputy Attorney General representing Federation of Pakistan.  

Dates of hearing: 25th, November, 11th and 19th December, 2013. 

  

JUDGMENT 

  

SARDAR MUHAMMAD SHAMIM KHAN, J.--This reference has been entrusted to this 

Court by Hon'ble Chief Justice as a result of difference of opinion between my learned 

brothers (Kh. Imtiaz Ahmad and Muhammad Farrukh Irfan Khan, JJ.) under Clause 26 of 

Letters Patent in order to render opinion, as per Rule (5), Part-H Chapter-4 of Vol. V of the 

Rules and Orders of the Lahore High Court, Lahore. 

  

2. The point of difference, referred to this Bench for an opinion, is as under:- 

"Whether this Court after coming to the conclusion that reference and subsequent 

proceedings taken thereon are liable to be quashed can make an observation that 

NAB authorities are competent to proceed against the petitioner if investigation is 

again initiated in accordance with law, or the said observation would amount to give 

free hand to the NAB authorities and premium to the prosecution of their own fault 

and provide them an opportunity to fill up their lacunas and equip them with better 

tool for victimization of the petitioners after the lapse of 13 years" 
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3. The relevant facts for the disposal of instant petition are that petitioner No.2, Mian 

Muhammad Nawaz Sharif, in year 1999 was elected as Prime Minister of Pakistan. On 

12.10.1999, his Government was toppled by the then Army Chief and consequently he was 

arrested and thereafter he was involved in some criminal cases. Reference No.5 of 2000 was 

initiated against the petitioners and initial report under section 173, Cr.P.C. was submitted before 

the Court on 27.03.2000, whereas, supplementary and final report under section 173, Cr.P.C. 

was filed before the Court on 16.11.2000. The conclusion of investigation conducted by NAB 

authorities is mentioned in para No.23 of the final report which is reproduced as under:- 

  

"3. From the above discussed facts, it is established that the Management of M/S 

Hudaibya Paper Mills Ltd. comprising of Mian Muhammad Sharif, Mrs. Shamim 

Akhter, Mian Muhammad Nawaz Sharif; Mian Shahbaz Sharif; Mian Abbas Sharif, 

Mrs. Mariam Safdar, Mrs. Sabiha Abbas, Mian Hussain Nawaz and Mian Hamza 

Shahbaz Sharif was in possession of a huge illicit proceeds and it was difficult for 

them to explain the source of the acquisition of the same. In order to launder this 

money, under the cover of the provisions of "The Protection of Economic Reform 

Act, 1992, they fraudulently opened different fictitious foreign currency accounts 

and deposited huge amounts in these accounts. They also got themselves benefited 

from these funds all the time, by obtaining Pak Rupees credit lines in the name of 

M/S HPML and their other group companies from the banks by offering their foreign 

currency funds in these fictitious/fraudulent accounts as collateral. When these 

foreign currency accounts were exposed they decided to directly inject this money 

into the accounts of M/S HPML in such a way that the legitimacy of these proceeds 

could not be challenged. For this purpose through different money changers they 

arranged different Dollar TT's in favour of M/S Hudaibya Paper Mills Ltd from 

abroad equivalent to their foreign currency funds. In these TT's under the instructions 

of the Sharif Family, the name of the ordering customer was given as Saddiqa Sayed 

Mahfoodh Hashim Khadem and the purpose of this dispatch was mentioned as share 

deposit money from her. After 28th May, 1998, the foreign currency accounts were 

frozen and subseqqently the rest of the foreign currency funds were got encashed and 

deposited into the accounts of M/S HPML as share deposit money on behalf of the 

account holders. To begin with, in the accounts of HPML for the year ending 

30.06.1996, a sum of Rs. 30.469 million was shown as share deposit money from 

one of their cousin Sheikh Zakauddin. Whereas in the accounts of the company for 

the year ending 30.06.1998, sum of Rs.294.364 million, Rs.136.511 million, 

Rs.120.609 million and Rs. 60.788 million (totaling to Rs.612.273 million) was 

shown as share deposit money from Saddiqa Sayed Mahfoodh Hashim Khadim, M/S 

Talat Masood Qazi, Kashif Masud Qazi and Mrs. Sikandra Masood Qazi 

respectively. Mian Muhammad Nawaz Sharif and Mian Shahbaz Sharif engaged 

Muhammad Ishaq Dar in fraudulently opening of a number of fictitious accounts and 
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in a number of other illegal activities to achieve their objectives for their own 

benefit. All the laundered money was used to pay off the liabilities of HPML and 

other companies of the Group. All this money totaling to Rs.642.742 million injected 

into the accounts of M/S HPML on the pretext of share deposit money in the name of 

these persons and the money approx. equivalent to Rs.600.00 million used for final 

settlement with Al Towfeek Company for investment funds was/is in fact, owned by 

Mian Muhammad Sharif, Mrs. Shamim Akhter, Mian Muhammad Nawaz Sharif, 

Mian Shahbaz Sharif, Mian Abbas Sharif, Mrs. Sabiha Abbas, Mian Hussain Nawaz, 

Mian Hamza Shahbaz Sharif and Mariam Safdar. Though Mian Muhammad Nawaz 

Sharif and Mian Shahbaz Sharif are not presently the directors of HPML, yet they 

have benefited themselves directly from these criminal activities as they hold shares 

in HPML through their minor children. 

7. The said entire money totaling to approx. Rs.1,242.732 million which has been 

used by Sharif family for their businesses over a period of time and finally to adjust 

their business liabilities is unexplained and is disproportionate to their known 

legitimate sources of income. The income tax/wealth tax return submitted by the 

accused members of Sharif family do not commensurate with the deposits held in the 

fraudulent foreign currency accounts by them. During this entire operation of money 

laundering/concealment of ill-gotten wealth, Sharifs defrauded a whole lot of 

institutions and individuals including a number of banks, tax authorities, etc. Hence, 

all the accused persons mentioned in column No.3 of this report, being 

directors/beneficiaries of this entire proceed as share holders (either directly or 

through their minor children) are guilty of the offence of corruption and corrupt 

practices as defined in the NAB Ordinance, 1999 as well as NAB (Amendment) 

Ordinance 2000. The accused persons are recommended for judicial action." 

  

4. It is pertinent to mention here that when this Reference came-up for hearing before the 

Accountability Court at Attock Fort on 27.03.2000, Mian Muhammad Nawaz Sharif, petitioner 

No.2 was already under arrest. He was exiled to Saudi Arabia on 10.12.2000. Surprisingly, the 

Court seized of the matter, did not issue any summons for attendance of the petitioners/accused. 

On 12.04.2001 the Additional Prosecutor General for NAB made statement before the Court 

that some of the accused/petitioners were not available in Pakistan, therefore, reference be 

adjourned sine die and that at appropriate time an application for its revival would be moved. 

On this statement of Addl. Prosecutor General for NAB, the Court adjourned the case sine die. 

An application for revival of the case was moved by NAB authorities which was allowed by 

the Court on 17.08.2007. On 25.08.2007 the Court observed that since Hon'ble Supreme Court 

of Pakistan had allowed the accused persons who were abroad, to come back, therefore, the 

Court will have to wait till such time and service of summons shall be effected upon them. The 

case was adjourned time and again due to different reasons and on 21.08.2008, the Court again 



 

(320) 

 

adjourned the case sine die on the ground that application for recommencement of trial had not 

been filed under the signatures of Chairman, NAB. 

  

5. It is pertinent to mention here that Mian Muhammad Nawaz Sharif, petitioner No.2 

returned back and after his arrival in Pakistan, learned trial court did not issue summons to 

him to face the trial for many years. Meanwhile,the petitioners filed the instant petition for 

quashment of reference which was fixed before learned Division Bench of this Court 

comprising of my learned brothers (Kh. Imtiaz Ahmad and Muhammad Farrah Irfan 

Khan,JJ.) at Rawalpindi Bench of this Court. 

  

6. Perusal of record reveals that an application for revival of the reference was filed by the 

NAB authorities before the Accountability Court nine months after the filing of present 

petition by the petitioners. 

  

7. After hearing arguments from both the sides, learned Division Bench of this Court came to 

the conclusion that instant reference was filed against the spirit of Section 9 of National 

Accountability Bureau Ordinance, 1999, which clearly implies that an accused can only be 

said to commit or to have committed the offence of corruption or corrupt practices when 

accused cannot "reasonably account for" his sources, which clearly means that joining of the 

accused in an investigation is condition precedent because if he (accused) can reasonably 

account for his sources pertaining to said allegation then he has committed no offence and in 

such eventuality no reference can be filed against him. In the instant case in spite of the fact 

that all the petitioners were available, they were never joined in the investigation of this case. 

Although in the report submitted by NAB authorities it has been mentioned that questionnaires 

were issued to petitioners/accused but no such questionnaire was available on record and 

learned Prosecutor for NAB has frankly conceded that petitioners were never summoned to 

join the investigation nor any questionnaire was issued to them and that no such questionnaire 

is available on record. In case law reported as "Nadeem Sarwar v.. Station House Officer 

Saddar, Hafizabad and others" (2000 YLR 756) it was observed as under: 

"Association of accused---It is the statutory duty of every investigating Officer of a 

criminal case to associate the accused person with investigation and also to record 

his version of incident in question". 

  

Similarly while seeking guidance from case law reported as "Liaqat Ali and others v. State" 

(1998 PCr.LJ 216), it was observed by my learned brothers that phrase "collection of 

evidence" used in the definition of investigation, cannot be confined to such evidence which 

favours only the prosecution. It was also observed in the said case that Investigating Officer is 

bound to record the version of the accused in every case if presented, failure of police to 

record the accused's version or the evidence sought to be adduced by him, amounts to frustrate 
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the constitutional guarantee, set out in Article 10 of the Constitution. The Constitution of 

Pakistan also gives guarantee to every person of his fair trial through due process of law. 

  

8. Learned Division Bench of this Court also relied upon case law reported as "Ghani-ur-

Rehman v. National Accountability Bureau and others" (PLD 2011 SC 1144) whereby 

Hon'ble Supreme Court of Pakistan observed as under:- 

"Mere possession of any pecuniary resource or property is by itself not an offence but 

it is the failure to satisfactorily account for such possession of pecuniary resource or 

property that makes the possession objectionable and constitutes relevant offence." 

  

9. Keeping in view the fact that petitioners/accused persons were not joined in the 

investigation of this case, both of my learned brothers came to the conclusion that by 

violating the provisions of Section-9(v) of the National Accountability Bureau Ordinance, 

1999, the investigation so conducted by the NAB authorities was absolutely illegal, as 

despite the availability of the petitioners, they were never required to join the investigation 

or to account for the resources. 

  

10. It was further observed by my learned brothers that during investigation of instant 

reference statement of approver i.e Ishaq Dar was recorded against the petitioners by the 

Magistrate on 15.10.1999 but such evidence recorded by the Magistrate was illegal, 

therefore, same could not be used against the petitioners. Section 26 of the National 

Accountability Bureau Ordinance, 1999 deals with the tender of pardon to an 

accomplice/plea bargaining. Its subsection (e ) is reproduced as under:- 

"(e) Any statement made before the Chairman NAB or the Court by a person who 

has accepted a tender of pardon may be given in evidence against him at such trial" 

  

11. While discussing evidence of approver against the petitioners in the instant case, learned 

Division Bench of this Court came to the conclusion that such statement could only be 

recorded by Chairman, NAB or the Court. A Magistrate was not competent to record such 

statement. Although later on by second amendment in National Accountability Bureau 

Ordinance, 2000 promulgated on 05.07.2000 much after the recording of said statement by 

the Magistrate, an amendment in section 26 (e) was made whereby words "Chairman NAB 

or the Court" were substituted by the word "Magistrate" but this amendment cannot have 

retrospective affect, therefore, it was held that aforesaid statement of approver was not 

recorded by a person authorized by law, so it loses its value and significance. It is also the 

case of the petitioners that military regime subjected the approver to torture in order to 

procure said statement against the petitioners. 

  

12. After taking into consideration the facts and circumstances of this Case , learned 

Division Bench of this Court came to the conclusion that Reference No.5/2000 against the 
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petitioners and subsequent proceedings before the Court stands quashed. However, one of 

my learned brother (Kh. Imtiaz Ahmad, J.) observed as under:- 

"The result of the above discussion is that this writ petition succeeds. Reference 

No.5/2000 against the petitioners and subsequent proceedings before the Court stands 

quashed. However, it is clarified that the NAB authorities are competent to proceed 

against the petitioiners if the investigation is again initiated in accordance with law." 

  

13. My learned brother Muhammad Farrukh Irfan Khan, J., although agreed with the 

findings arrived at by my learned brother Kh. Imtiaz Ahmad, J. pertaining to the quashment 

of reference, however, he differed with the opinion of my learned brother Kh. Imtiaz 

Ahmad, J. ,whereby, NAB authorities were authorized to proceed against the petitioners if 

investigation is again initiated in accordance with law by observing as follows:- 

  

"As a sequel of the above discussion and reasons detailed above, I am of the 

considered view that after quashing the impugned Reference, the aforestated 

clarification/observation would not only amount to give a premium to the 

prosecution of their own fault but also provide them another opportunity ostensibly 

to fill up their lacunas and equip them with better tools for combating/victimizing the 

petitioners at the hands of the NAB authorities, which obviously is not the intent and 

purport of the law. For these reasons, in my humble view the stated observation/ 

clarification is superfluous and uncalled for." 

  

14. On the receipt of instant reference notices were issued to both the parties. Learned counsel 

for the petitioners contended that when Reference was quashed by learned Division Bench of 

this Court then according to law re-investigation of the Reference cannot be carried out against 

the petitioners. While placing reliance on case law reported as K. Chandrasekhar v. State of 

Kerala and others (1998) 5 Supreme Court Cases 223), Waris Khan v. Deputy Superintendent 

Custom Mardan and another (2001 PCr.LJ 660) and Liaqat Ali Virk v. Inspector General of 

Punjab Police, Lahore and 8 others (PLD 2010 Lahore 224), it has been stated by learned 

counsel for the petitioners that observation made by one of my learned brother for re-

investigation of the Reference would amount to provide an opportunity to the prosecution to 

fill up lacunas of the Reference; that National Accountability Bureau Ordinance, 1999 is silent 

on the 'question of re-investigation after the submission of the Reference before the 

Accountability Court which is a special law, therefore, reinvestigation after quashment of 

reference would be totally illegal. Thus, it was prayed that observation made by one of my 

learned brother (Kh. Imtiaz Ahmad, J.) is liable to be set aside. 

  

15. Learned Additional Prosecutor General for NAB while defending the observations of 

one of my learned brothers (Kh. Imtiaz Ahmad, J.) submits that NAB authorities are 

competent to re-investigate the matter and re-investigation can be carried out even after 
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submission of report under Section 173, Cr.P.C. and the same can be conducted at any stage. 

However, when confronted that whether he can refer to any case law that after quashament 

of the Reference re-investigation can be carried out by the NAB authorities, he has frankly 

conceded that he was unable to find out any such case law. 

  

16. Mr. Naseer Ahmad Bhutta, Additional Attorney General and Mr. Muhammad Mahmood 

Khan, D.A.G, representing Federation of Pakistan, have categorically stated before me that 

as the instant reference has been quashed, therefore, re-investigation 'in this matter cannot be 

carried out by the NAB authorities and they have frankly conceded that the observations 

made by one of my learned brothers (Kh. Imtiaz Ahmad, J.) allowing the NAB authorities to 

re-investigate the case, is liable to be set aside. 

  

17. I have heard the arguments, advanced by learned counsel for the parties and perused the 

record with care. 

  

18. After taking into consideration facts and circumstances of the instant reference and 

keeping in view the law laid down in National Accountability Bureau Ordinance, 1999, I am 

of the considered view that both of my learned brothers have rightly quashed the instant 

reference as the same was filed contrary to the spirit of subsection (v) of Section 9 of the 

said Ordinance which runs as under:- 

  

9. "Corruption and Corrupt Practices: 

  

(a) A holder of a public office, or any other person, is said to commit or to have 

committed the offence of corruption and corrupt practices:- 

  

(v) if he or any of his dependents or benamidars owns, possesses, or has (acquired) 

right or title in any ("assets" or holds irrevocable power of attorney in respect of any 

assets') or pecuniary resources disproportionate to his known sources of income, 

which he cannot (reasonably) account for (or maintains a standard of living beyond 

that which is commensurate with his sources of income)" 

  

19. Now, I would like to decide the point of difference between my learned brothers that 

whether after the quashment of the reference the NAB authorities can be permitted to re-

investigate the matter or not. First of all, I would like to reproduce the meanings of the word 

"QUASH". 

  

(a) In the dictionary of Modern Legal Usage it has been defined as under:- 

  

(1) to suppress or subdue; to crush out, beat into pieces; 
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(2) to annul; to make void (as a writ or indictment); to put an end to (as legal 

proceedings)." 

  

(b) In the Law Lexicon of British India the word 'quash' has been defined as under: 

"Quash-To overthrow or annul, to make void; to abate (Tomlins Law Dic)(as) 

Quashing a conviction." 

  

(c) Mr. Abbott, in his Abbott's Law Dictionary, defines 'quash' to mean to annul, 

overthrow, or vacate by judicial acts. 

  

20. The meanings of word 'quash' gives rise to an impression that where proceedings are 

irregular or defective the same would be quashed in civil as well as criminal cases. In legal 

phraseology the word 'quashes' connotes the process of annulling or vacating proceedings by 

judicial decision. 

  

21. It has been noticed that the Criminal Procedure Code or the NAB Ordinance does not 

contain any provision authorizing the Court to order for re-investigation after filing of 

reference or after submitting report under Section 173 Cr.P.C. before the competent Court of 

law and to call a person to join fresh investigation after the quashment of the proceedings, 

therefore, observation of my learned brother (Kh. Imtiaz Ahmad, J.), whereby, NAB was 

empowered to re-investigate the matter, is beyond the jurisdiction of the Court. 

  

22. It has further been noticed that when report under Section 173 Cr.P.C. is forwarded to 

Magistrate for taking cognizance of the offence, the Magistrate can direct the Officer 

Incharge of the Police Station to make further investigation keeping in view the provision of 

subsection (2) of Section 173 Cr.P.C. From the plain reading of above said section, it 

becomes clear that even after submission of report under subsection (2) of Section 173 

Cr.P.C., police has right to further investigation but not fresh investigation or re-

investigation. Although, under special circumstances re-investigation can be permitted after 

submission of report under Section 173 Cr.P.C. and during the trial before the learned trial 

Court but findings of such investigation are just an opinion of the police and Court has to 

decide the case after recording evidence of the parties but in the instant matter the effect of 

quashing of proceedings is that said proceedings are "annulled"/"void" for all purposes. 

After the quashment of this reference it has become "non est" and "non-existence". 

  

23. The system of re-investigation was disapproved by Hon'ble Supreme Court of Pakistan 

in judgment reported as Bahadur Khan v. Muhammad Azam and 2 others (2006 SCMR 373) 

wherein it has observed as under:- 
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"(c) Criminal Procedure Code (V of 1898)--- 

---Ss.156 & 173---Reinvestigation---System of reinvestigation is a recent innovation 

which is always taken up at the instance of influential people for obtaining 

favourable reports, which in no way assists the Courts in coming to a correct 

conclusion, rather they create more complications in the way of administration of 

justice---Such system of reinvestigation and successive investigations, therefore, was 

disapproved." 

  

24. Subsection (a) of Section 16 of National Accountability Bureau Ordinance, 1999 

provides that an accused shall be prosecuted for an offence under this Ordinance in the 

Court and the case shall be heard from day to day and shall be disposed of within 30 days. 

The Reference against the petitioners was filed before the Accountability Court, Rawalpindi 

in the year, 2000 which should have been decided within 30 days as it is a mandatory 

provision of law. The observation of one of my learned brothers allowing NAB authorities, 

for re-investigation of the Reference, after about 13 years of filing of reference, would be 

contrary to the scheme of aforesaid law. 

  

25. Perusal of record reveals that NAB or Federation of Pakistan (respondents) during the 

arguments of instant petition before Hon'ble Division Bench of this Court did not make any 

request for allowing them to re-investigate the matter, therefore, there was no reason for 

making such an observation by one of my learned brothers (Kh. Imtiaz Ahmad, J) which 

would amount to give free hand to NAB authorities and premium to prosecution of their 

own faults and provide them an opportunity to fill up their lacunas and equip them with 

better tool for victimization of the petitioners after lapse of thirteen years which is not 

permissible in the law. 

  

26. For what has been discussed above, I am of the considered opinion that both of my 

learned brothers have rightly quashed instant reference (No.5 of 2000). However, 

observation made by one of my learned brothers Kh. Imtiaz Ahmad, J., whereby, it was held 

that "However, it is clarified that the NAB authorities are competent to proceed against the 

petitioners if the investigation is again initiated in accordance with law." is hereby set aside 

and I agree with the opinion and observations of my learned brother Muhammad Farrukh 

Irfan Khan, J., wherein it was held by his lordship that "As a sequel of the above discussion 

and reasons detailed above, 1 am of the considered view that after quashing the impugned 

Reference, the aforestated clarification/ observation would not only amount to give a 

premium to the prosecution of their own fault but also provide them another opportunity 

ostensibly to fill up their lacunas and equip them with better tools for combating/victimizing 

the petitioners at the hands of the NAB authorities, which obviously is not the intent and 

purport of the law. For these reasons, in my humble view the stated observation/ 

clarification is superfluous and uncalled for." 
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27. Seeking guidance from the case laws reported as:- 

  

1. The State v. Salehoon (PLD 1971 Lahore 292), 

  

2. Muhammad Sharif v. The State (PLD 1971 Lahore 708), 

  

3. State v. Salehoon PLD 1971 Lah. 292(sic) 

  

4. The State of Orissa v. Minaketan Patnaik (AIR 1953 Orissa 160). 

It has been observed that this petition is not to be referred again to the aforesaid learned 

Bench which originally heard the same as the decision would not be that of majority, rather, 

it would be the opinion of this Court (Referee Judge) which would have decisive effect and 

would be of binding nature and the judgment will follow such opinion. 

  

28. Disposed of 

  

Sd. 

Sardar Muhammad Shamim Khan, J 

  

Kh. Haris Ahmad, Assisted by Mustafa Ramday and Ms. Anosha Rehman for 

Petitioner. 

  

Ch. Riaz Ahmad, Additional Prosecutor General, NAB. 

  

Dates of hearing: 26th, 27th, 28th, 29th November, 2012 and 3rd December, 2012. 

  

JUDGMENT 

  

KH. IMTIAZ AHMAD, J.---This petition under Article 199 of the Constitution of Islamic 

Republic of Pakistan, 1973 along with all other enabling provisions of law has been filed for 

the quashment of Reference No.5 of 2000 pending in the NAB Court No.IV, Rawalpindi. 

  

2. The relevant facts for the disposal of this writ petition are that petitioner No.2 herein namely 

Mian Muhammad Nawaz Sharif in the year 1999 was the elected Prime Minister of Pakistan. 

On 12.10.1999 the then military dictator removed his government and consequently petitioner 

No.2 was arrested and thereafter he was involved in two cases, and under the NAB 

Ordinance,1999 the famous "helicopter case" and the other known as "hijacking" case. During 

this period Reference No.5 of 2000 was initiated against the petitioners. An initial report was 

filed before the court on 27.3.2000 while the final and supplementary report under Section 173 
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Cr.P.C. was filed on 16.11.2000. The conclusion of the investigation so conducted is 

mentioned in para 23 of the final report which reads as under: 

"From the above discussed facts, it is established that the Management of M/S 

Hudaibya Paper Mills Ltd. Comprising of Mian Muhammad Sharif, Mrs. Shamim 

Akhter, Mian Muhammad. Nawaz Sharif, Mian Shahbaz Sharif, Mian Abbas Sharif, 

Mrs. Mariam Safdar, Mrs. Sabiha Abbas, Mian Hussain Nawaz and Mian Hamza 

Shahbaz Sharif was in possession of a huge illicit proceeds and it was difficult for 

them to explain the source of the acquisition of the same. In order to launder this 

money, under the cover of the provisions of "The Protection of Economic Reform 

Act, 1992, they fraudulently opened different fictitious foreign currency accounts 

and deposited huge amounts in these accounts. They also got themselves benefited 

from these funds all the time, by obtaining Pak rupees credit lines in the name of 

M/S HPML and their other group companies from the banks by offering their foreign 

currency funds in these fictitious/fraudulent accounts as collateral. When these 

foreign currency accounts were exposed they decided to directly inject this money 

into the accounts of M/S HPML in such a way that the legitimacy of these proceeds 

could not be challenged. For this purpose through different money changers they 

arranged different Dollar TT's in favour of M/S Hudaibya Paper Mills Ltd. from 

abroad equivalent to their foreign currency funds. In these TT's urder the instructions 

of the Sharif Family, the name of the ordering customer was given as Saddiqa Sayed 

Mahfoodh Hashim Khadem and the purpose of this dispatch was mentioned as share 

deposit money from her. After 28th May, 1998, the foreign currency accounts were 

frozen and subsequently the rest of the foreign currency funds were got encashed and 

deposited into the accounts of M/S HPML as share deposit money on behalf of the 

account holders. To begin with, in the accounts of HPML for the year ending 

30.06.1996, a sum of Rs.30.469 was shown as share deposit money from one of their 

cousin Sheikh Zakauddin. Whereas in the accounts of the company for the year 

ending 30.06.1998, a sum of Rs.294.364 million, Rs.136.511 million, Rs.120.609 

million and Rs.60.788 million (totaling to Rs.612.273 million) was shown as share 

deposit money from Saddiqa Sayed Mahfoodh Hashim Khadim, M/S Talat Masood 

Qazi, Kashif Masud Qazi and Mrs.Sikandra Masood Qazi respectively. Mian 

Muhammad Nawaz Sharif and Mian Shahbaz Sharif engaged Muhammad Ishaq Dar 

in fraudulently opening of a number of fictitious accounts and in a number of other 

illegal activities to achieve their objectives for their own benefit. All the laundered 

money was used to pay off the liabilities of HPML and other companies of the 

Group. All this money totaling to Rs.642.742 million injected into the accounts of 

M/S HPML on the pretext of share deposit money in the name of these persons and 

the money approx. equivalent to Rs.600.00 million used for final settlement with Al 

Towfeek Company for investment funds was/is in fact, owned by Mian Muhammad 

Sharif, Mrs.Shamim Akhter, Mian Muhammad Nawaz Sharif, Mian Shahbaz Sharif, 
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Mian Abbas Sharif, Mrs. Sabiha Abbas, Mian Hussain Nawaz, Mian Hamza Shahbaz 

Sharif and Mariam Safdar. Though Mian Muhammad Nawaz Sharif and Mian 

Shahbaz Sharif are not presently the directors of HPM, yet they have benefited 

themselves directly from these criminal activities as they hold shares in HPML 

through their minor children. 

The said entire money totaling to approx. Rs.1,242.732 million which has been used 

by Sharif family for their businesses over a period of time and finally to adjust their 

business liabilities is unexplained and is disproportionate to their known legitimate 

sources of income. The income tax/wealth tax return submitted by the accused 

members of Sharif family do not commensurate with the deposits held in the 

fraudulent foreign currency accounts by them. During this entire operation of money 

laundering/concealment of ill-gotten wealth, Sharifs defrauded a whole lot of 

institutions and individuals including a number of banks, tax authorities, etc. Hence, 

all the accused persons mentioned in column No.3 of this report, being 

directors/beneficiaries of this entire proceed as share holders (either directly or 

through their minor children) are guilty of the offence of corruption and corrupt 

practices as defined in the NAB Ordinance, 1999 as well as NAB (Amendment) 

Ordinance 2000. The accused persons are recommended for judicial action." 

  

3. It is also appropriate to mention that when this reference was filed and came up for 

hearing before the Accountability Court at Attock Fort on 27.3.2000, petitioner No.2 was 

already under arrest. He was, however exiled to Saudi Arabia on 10.12.2000. Nonetheless, 

the court seized of the matter did not issue any summons for the attendance of the accused. 

However, on 12.4.2001, the Additional Prosecutor General NAB made statement before the 

court that some of the accused were not available and were abroad and so the reference be 

adjourned sine die and that at appropriate time they would move an application for its 

revival. On this statement of Additional Prosecutor General NAB , the court adjourned the 

case sine die. Thereafter again an application for its revival was moved which was allowed 

on 17.8.2007 and the court directed the prosecution to procure latest address of the accused. 

On 25.8.2007 on the application of prosecution, the court ordered for deletion of name of 

Mian Muhammad Sharif who had expired meanwhile. The court further observed that since 

the Hon'ble Supreme Court had allowed the accused persons, who were abroad, to come 

back, therefore, the court will have to wait till such time that said persons reach Pakistan and 

service of summons shall be effected and thereafter adjourned the case for 7.9.2007 for 

further proceedings. On 7.9.2007 the court repeated the earlier order and adjourned the case 

for 13.9.2007. On 13.9.2007 the case was adjourned on the request of Deputy Prosecutor 

General NAB and Prosecutor. On 3.10.2007 again the case was adjourned on the request of 

Deputy Prosecutor General NAB and Senior Prosecutor for the State to 18.10.2007 for the 

reason that some of accused persons were likely to arrive in Pakistan. However, the court 

also observed that in case the position remains the same the prosecution would justify for 
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not adjourning the case sine die. On 18.10.2007 the case was adjourned for 19.10.2007 as 

the Presiding Officer was on leave and on 19.10.2007 the court adjourned the case to the 

first week of November, 2007 for the reason that Mian Muhammad Nawaz Sharif was 

scheduled to arrive in Pakistan in the first week of November. On 8.11.2007 the case was 

adjourned to 22.11.2007 on the request of the Deputy Prosecutor General due to Emergency 

declared in the country. On 22.11.2007 the case was adjourned for further proceedings and 

on 5.12.2007 the court directed the Prosecutor General Accountability Court to clarify 

whether the Government intends to prosecute the case or not and to seek instructions in this 

behalf and the case was adjourned to 12.1.2008. Again the case was adjourned on 12.1.2008 

to 21.2.2008 awaiting the instructions from Chairman NAB. For the same purpose the case 

was again adjourned to 28.3.2008 and then to 8.5.2008 and then to 22.5.2008, 19.6.2008, 

4,7.2008 and 31.7.2008. On all these dates the case remained adjourned for awaiting the 

instructions from Chairman NAB. Then the case was fixed for 21.8.2008 on which date 

again the court adjourned the case sine die on the ground that application for 

recommencement of the trial had not been filed under the signatures of Chairman NAB. 

Thereafter on 22.8.2008 an application by NAB was moved for recalling the order dated 

21.8.2008. This application remained pending till 12.11.2008 on which date it was dismissed 

for non-prosecution. Thereafter on 17.2.2010 the NAB authorities again filed a petition for 

revival of reference which application was also dismissed on 3.5.2010 on the ground that it 

was not signed by Chairman NAB and directed the NAB to file fresh application duly signed 

by Chairman NAB and thereafter on 17.7.2012 again the application for revival of reference 

was filed i.e. after 9 months of the filing of present writ petition which is still pending. 

During all these years, the learned Trial Court never summoned the accused to face the trial. 

  

4. Learned counsel for the petitioners contended that he would not indulge into factual 

inquiry but would confine himself only to the legal grounds showing that the proceedings in 

the reference were illegal and without due process of law. He contended that as far as Mian 

Muhammad Nawaz Sharif is concerned, he is neither a director of the company nor a share 

holder and that his case is distinguishable from the case of other petitioners though allegedly 

he had nominal shares in the name of his minor children. To the extent of rest of the 

petitioners, the learned counsel contended that merely being a director of the company is no 

ground to hold that he is also liable for any criminal liability unless it is proved. The very 

basis on which the learned counsel for the petitioner has challenged the proceedings of the 

reference and the investigation of the reference is on the legal plan. He contended that under 

Section 9(v) of the NAB Ordinance, 1999, a person can be held liable only if he or any of 

his dependents or benamidars owns, possesses, or has any right or title in any movable or 

immovable property or pecuniary resources disproportionate to his own sources of income, 

which he cannot "reasonably account for". He contended that it is a condition precedent 

before filing reference that the accused is unable to "reasonably account for" his sources. He 

contended that in the present case, it is an admitted fact that none of the petitioners were 



 

(330) 

 

ever summoned to join the investigation, so much so when the proceedings were initiated 

the petitioner No.2 was under arrest and so on this legal ground, the investigation so 

conducted without joining the petitioners in the investigation is no investigation at all. He 

contended that this is a special law and its provisions have to be construed strictly. He 

further contended that, though, the petitioners were available to join the investigation but 

with mala fide intention they were not joined in the investigation. He further maintained that 

at the most the evidence collected against the petitioner is the statement of approver i.e. of 

Ishaque Dar which was recorded by the Magistrate on 15.10.1999. He submitted that this 

statement recorded by the Magistrate is illegal as under Section 26(e) of the National 

Accountability Bureau Ordinance, 1999, it was only the Chairman NAB or the court which 

was competent to record the statement. He contended that through the National 

Accountability Bureau (Second Amendment) Ordinance, 2000, which came into force on 

5.7.2000, the amendment was made in Section 26(e) and word "Magistrate" was substituted. 

He emphasized that this amendment cannot be retrospective and as the statement of 

accomplice was recorded on 15.10.1999 so the said statement recorded by the Magistrate 

was illegal, ab initio, being not recorded by the competent authority/court. He placed 

reliance on the case of "Nadeem Sarwar v. Station House Officer Police Station Sadar, 

Hafizabad and others" (2000 YLR 756), "Bank of Punjab and another v. Haris Steel 

Industries (Pvt) Ltd and others" (PLD 2010 SC-1109), "Abdul Latif v. Inspector General 

Police and others" (1999 PCr.LJ 1357), "Liaqat Ali and another v. The State" (1998 PCr.LJ 

216), "Ghani-ur-Rehman v. National Accountability Bureau and others" (PLD 2011 SC-

1144), "Hakim Ali Zardari v. State" (2007 MLD 910), "Muhammad Kashif and others v. 

Maj. (Retd) Atta Ullah Butt and others" (2003 MLD 1017), "Muhammad Aslam (Amir 

Aslam) and others v. District Police Officer, Rawalpindi and others" (2009 SCMR 141), 

"State through Advocate General NWFP Peshawar and others v. Gulzar Muhammad and 

others (1998 SCMR 873), Khan Asfandyar Wali and others v. Federation of Pakistan 

through Cabinet Division, Islamabad and others" (PLD 2001 SC 607). 

  

5. On the other hand, learned Additional Prosecutor NAB contended that as the reference 

has been filed in the court and a writ petition under Article 199 of the Constitution of 

Islamic Republic of Pakistan, 1973 is only maintainable when there is no other alternate 

remedy available to the petitioners but in the present case the petitioners have the remedy 

before the learned Trial Court under Section 265-K Cr.P.C. He further contended that 

defective investigation cannot be a basis for the quashment of a reference and even after the 

submission of challan, order for re-investigation of the case can be passed and the petitioners 

have the remedy to move the learned Trial Court for reinvestigation of the case and even this 

court is competent to pass such order. He placed reliance upon the cases of "Suleman v. 

Fateh Naseeb and others" (1995 PCr.LJ 1543), "Ajmeel Khan v. Abdur Rahim and others" 

(PLD 2009 SC 102), "Ch. Muhammad Anwar v. Senior Superintendent of Police, 
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Investigating Cell, Lahore and 2 others" (2002 PCr.LJ 2014) and " Liaqat Ali v. Additional 

Inspector General Police (Investigation Branch) Punjab and 3 others" (2011 MLD 1179). 

  

6. Arguments heard. Record perused. 

  

7. There is no denial of the fact that factual inquiry cannot be made in a writ jurisdiction 

under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973. Since, in the 

present writ petition only legal questions have been raised, so this court has the jurisdiction 

to decide the said legal questions. 

  

8. As has been mentioned above and is apparent from the record that in this case when the 

proceedings were initiated by the NAB authorities admittedly, the petitioners Nos.2, 3 and 4 

were under arrest thereafter petitioner No.2 namely Mian Muhammad Nawaz Sharif was 

sacked on 12.10.1999.The investigation started much before 27.3.2000 when the interim 

report was submitted in the court and it is also established that the petitioners Nos.2, 3 and 4 

were sent to Saudi Arabia on 10.12.2000 meaning thereby that when the interim report was 

filed on 27.3.2000 at least these petitioners were under arrest while the other petitioners 

were also available. The first question which requires determination is that when the 

proceedings are initiated whether it is mandatory to join the accused in the investigation? It 

is appropriate to reproduce Section 9 of the National Accountability Bureau Ordinance, 

1999, which reads as under:- 

"9. Corruption and corrupt practices. 

  

(a) A holder of public office, or any other person, is said to commit or to have 

committed the offence of corruption and corrupt practices-- 

  

(i) ......................... 

  

(ii) ......................... 

  

(iii) ......................... 

  

(iv) ......................... 

  

(v) If he or any of his dependents or benamidars owns, possesses, or has any right or 

title in any movable or immovable property or pecuniary resources disproportionate 

to his known sources of income, which he cannot reasonably account for; or 

  

(vi) .......... 

  



 

(332) 

 

(vii) ........... 

  

Now the perusal of above-said provision clearly implies that the accused can only be said to 

commit or to have committed the offence of corruption or corrupt practices which he can not 

reasonably account for meaning thereby that joining him in the investigation is condition 

precedent because if he can reasonably account for the said allegations then he has 

committed no offence. In this case in spite of the fact that all the petitioners were available, 

they were never joined in the investigation. In the report it was mentioned that the 

questionnaire was issued to them but no such questionnaire is available on the record and the 

learned Prosecutor NAB has frankly conceded that the petitioners were never summoned to 

join the investigation nor any questionnaire was issued to them nor any such questionnaire is 

available on the record. In the case of "Nadeem Sarwar v. Station House Officer Saddar, 

Hafizabad and others" (2000 YLR 756) it was observed as under;- 

"association of accused---It is the statutory duty of every Investigating Officer of a 

criminal case to associate the accused person with investigation and also to record 

his version of incident in question." 

  

9. Similarly in a case reported as "Liaqat Ali and others v. State" (1998 PCr.LJ 216), it was 

observed that phrase "collection of evidence" used in the definition of investigation cannot 

be confined to such evidence which favours only the prosecution. It was also observed in the 

said case that Investigating Officer is bound to record the version of the accused in every 

case if presented, failure of police to record the accused's version or the evidence sought to 

be adduced by him amounts to frustrate the constitutional guarantee, set out in Article 10 of 

the Constitution. The Constitution of Pakistan also gives guarantee to every person of his 

fair trial through due process of law. 

  

In the case of "Bank of Punjab and another v. Haris Steel Industries (Pvt) Ltd and others" 

(PLD 2010 SC-1109), it was observed as under:- 

"Investigation means nothing more than collection of evidence. It is evidence and 

evidence alone which could lead a court of law to a just and fair conclusion about the 

guilt or innocence of an accused person. It is, therefore, only an honest investigation 

which could guarantee a fair trial and conceiving a fair trial in the absence of an 

impartial and a just investigation would be a mere illusion and a mirage. It is, hence, 

only a fair investigation which could assure a fair trial and thus any act which 

ensures a clean investigation which is above board, is an act in aid of securing the 

guaranteed right and not in derogation thereof". 

  

In a case captioned "Ghani-ur-Rehman v. National Accountability Bureau and others" (PLD 

2011 SC 1144), it was observed by the Supreme Court of Pakistan as under:- 
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"Mere possession of any pecuniary resource or property is by itself not an offence 

but it is the failure to satisfactorily account for such possession of pecuniary resource 

or property that makes the possession objectionable and constitutes relevant 

offence." 

  

The same view was taken in the case of "Hakim Ali Zardari v. The State" (2007 MLD 910). 

  

11. In view of what has been said above, we have no doubt in our mind that by violating the 

provisions of Section-9(v) of the National Accountability Bureau Ordinance, 1999, the 

investigation so conducted by the NAB authorities was absolutely illegal, as in spite of 

availability of the petitioners, they were never required to join the investigation or to account 

for the resources. 

  

12. The next question which requires determination is that as to what is the evidentiary value 

of the statement of so called accomplice to whom pardon was tendered. The said statement 

was recorded on 15.10.1999. Section 26 of the National Accountability Bureau Ordinance, 

1999 deals with the tender of pardon to an accomplice/plea bargaining. Its sub Section (e) is 

reproduced as under:-- 

"(e) Any statement made before the Chairman NAB or the Court by a person who 

has accepted a tender of pardon may be given in evidence against him at such trial." 

  

The above-section clearly provides that such statement could only be recorded by the 

Chairman NAB or the court. A Magistrate was not competent to record such statement. It 

Was through the National Accountability Bureau (Second Amendment) Ordinance, 2000 

promulgated on 5.7.2000 much after the recording of said statement by the Magistrate that 

the amendment in Section 26(e) was made whereby words "Chairman NAB or the court" 

were substituted by the word "Magistrate". This amendment can not have retrospective 

affect and so it stands established that the afore-said statement was not recorded by a person 

authorized by law, so it losses its value and significance. It is also the case of the petitioners 

that military regime subjected the approver to torture and then procured the said statement. 

Be that as it may, the fact remains that we are dealing with this aspect on a legal ground, so, 

it is unnecessary to give any findings on this aspect. 

  

13. The next question which requires determination is that whether in view of availability of 

alternate remedy, this court has the power to quash the reference as well as the proceedings. 

In the case of "State through Advocate-General, NWFP Peshawar and others v. Gulzar 

Muhammad and others" (1998 SCMR 873), it was observed by the August Supreme Court 

that if the accused are not held entitled to the acquittal in terms of Sections 249-A/265-K 

Cr.P.C. then they have the right to approach the High Court for quashment of proceedings 

against them and further observed that this rule proceeds on prudence and cautiousness. 
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Nonetheless both the jurisdictions under Sections 249-A/265-K and 561-A Cr.P.C. are co-

extensive. It may be mentioned here that this writ petition, though, has been filed under 

Article 199 of the Constitution of Islamic Republic of Pakistan, 1973 but with all the 

enabling provisions of law. Similarly, in the case of "Khan Asfandyar Wali and others v. 

Federation of Pakistan through Cabinet Division, Islamabad and others" (PLD 2001 SC-

607), the august Supreme Court of Pakistan observed as under:- 

"These provisions which confer Fundamental Rights on a citizen whenever violated 

and complaint is made to a High Court about their violation, the Court must step into 

investigation such facts under the discretionary jurisdiction conferred on it under 

Article 199 and pass such order as may be found just, legal and equitable taking into 

consideration the facts and circumstances of each case." 

  

14. Similarly in the case of "Abdul Latif v. Inspector-General Police and others" .(1999 

PCr.LJ 1357), it was observed as under:- 

"Under Section 157 of the Code of Criminal Procedure the Investigating Agency is 

under a mandate to send the FIR immediately to the concerned Magistrate. This 

provision has been made to put effective check on investigation. Provisions of 

Sections 157, 160 and 161 and other sections of Cr.P.C. dealing with investigation 

had provided mechanism of check and balance so that fair and impartial 

investigation be conducted within frame work of said provisions and also without 

fear or favour from political and foreign elements or without nepotism and 

favouritism. If investigation was not conducted in that manner, subsequent 

proceedings based on such findings, would be bound to fall on the ground 

automatically." 

  

15. The above-said observations clearly implies that if the investigation is not conducted in 

the manner provided by the law, then the subsequent proceedings based on such findings are 

bound to fall on the ground, automatically. 

  

16. Similarly, in the case of "Muhammad Kashif and others v. Maj. (Retd) Atta Ullah Butt 

and others" (2003 MLD 1017), it was observed that if challan has been submitted even then 

the proceedings can be quashed under Section 561-A Cr.P.C. Same is the view expressed in 

the case of "Muhammad Aslam (Amir Aslam) and others v. District Police Officer, 

Rawalpindi and others" (2009 SCMR 141). 

  

17. Coming to the contentions raised by the Prosecutor NAB that defective investigation can 

not be made basis for the quashment of the reference. There is a difference between the 

defective investigation and an investigation which under the law is "no investigation" at all. 

As has been mentioned above that an offence under Section 9(v) of the National 

Accountability Bureau Ordinance, 1999 is only constituted when the accused fails to 
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account for his resources meaning thereby that joining him in the investigation is a condition 

precedent for holding him guilty of offence but in this case in spite of availability of the 

petitioners, neither they were joined in the investigation nor even after lapse of 12 years the 

court had ever summoned them to face the trial. The case law cited by the learned 

Prosecutor NAB has distinguishable facts and is not applicable in stricto sensu. 

  

18. In view of what has been said above, we are of the considered opinion after taking into 

consideration entire facts and case law available on the subject that it was no investigation at 

all on the basis of which reference was filed and because there was no investigation, then the 

proceedings in the main reference would also be devoid of any legal sanctity. 

  

19. The result of above discussion is that this writ petition succeeds. Reference No.05-2000 

against the petitioners and subsequent proceedings before the court stands quashed. 

However, it is clarified that the NAB authorities are competent to proceed against the 

petitioners if the investigation is again initiated in accordance with law. 

  

Sd. 

Kh. Imtiaz Ahmad, J 

  

MUHAMMAD FARRUKH IRFAN KHAN, J.--Writ Petition No.2617-2011 was heard at 

Rawalpindi Bench of this Court by the Division Bench consisting of Hon'ble Justice Kh. 

Imtiaz Ahmad and myself. After hearing the detailed arguments of the parties and 

examining the voluminous record, Judgment was reserved to be pronounced later. After 

deliberation my learned brother Kh. Imtiaz Ahmad-J elected to write the judgment. I have 

had the privilege of going through the proposed judgment and fully agree with conclusion 

arrived at by my learned brother in quashing the impugned Reference. However, with 

utmost respect to the learning and scholar of my learned brother, I regret to disagree with the 

following clarification given at the end of his conclusion;- 

"It is clarified that the NAB authorities are competent to proceed against the 

petitioners if the investigation is again instituted in accordance with law." 

  

In my humble view such an explicit observation is likely to be mistaken as an express 

permission by this Court to initiate investigation afresh against the petitioners, which this 

Court is not ordering and such an observation/clarification is likely to be misused for 

victimization, which cannot be allowed against any person. My reasons for disagreeing with 

the aforesaid observation are given in this separate note which may be placed before the 

Hon'ble Chief Justice for appropriate order in the matter. 

  

2. The National Accountability Bureau Ordinance (XVIII of 1999) (hereinafter referred to as 

NAB Ordinance) is fully enforced and NAB authorities are expected to be cognizant of their 
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responsibilities. Any new or fresh investigation, if initiated by NAB in any case against any 

accused can always be undertaken by the said authority, however, it will always be subject 

to compliance with law and procedure and shall always remain open to judicial scrutiny if a 

person against whom such an investigation is initiated is aggrieved. 

  

3. In my humble view, we have not heard arguments on the question as to whether "NAB 

authorities are competent to proceed against the petitioners if the investigation is again 

instituted in accordance with law" and therefore no such observation be expressly given in the 

instant proceedings. As to whether such an investigation can be again initiated after 12 years is 

a question which has not been raised by the respondents, nor have we heard arguments on this 

issue and if such an observation is given by this Court as a clarification or otherwise, that 

would be prejudicial to the petitioners, in this petition, without hearing them on this issue and 

hence violate the principles of natural justice that no person shall be condemned unheard. 

Whether or not such an investigation or re-investigation can be initiated after 12 years on the 

same charges, in particular when the accused were available for investigation at relevant time 

but were not associated in the investigation, as also frankly conceded by the learned counsel 

for NAB, is not of ordinary significance but has to be carefully and cautiously adjudicated on 

the touchstone of appropriate law and judicial precedents. 

  

4. In my humble view NAB Ordinance cannot be used as a tool to harass any citizen of this 

country whether an artisan, farmer, professional, businessman, government servant or a 

political person as all are equal before the law and the laws of Pakistan, including the NAB 

Ordinance, have to be applied equally and squarely to all of them. 

  

5. It is useful to recall that the intent and object of the NAB Ordinance is to ensure 

investigation and conclusion of a trial within shortest possible time as held in case reported 

as Majid Rasheed v. The State (2010 MLD 27);- 

"The law as emphatically available in the criminal jurisprudence and repeatedly 

ordained by the superior Courts of this country aims at ensuring that the accused are 

made to be available for trial but it has never been nor it can ever be the intention of 

law to punish the accused for the offence the trial whereof is still pending against 

him. The concept of punishment is essentially relatable to the conclusion of the trial 

and the punishment can only be imposed after the end of the trial. The fact that 

unless otherwise specifically prohibited under the law, the benefit of section 382-B, 

Cr.P.C. is generally available to a convict also indicates that nobody can be 

incarcerated during the trial merely as a matter of punishment." 

  

6. The purpose of the NAB Ordinance is to dispose of the accountability cases expeditiously 

and without any delay as held in the case reported as Ms. Benazir Bhutto v. The State (2001 

YLR 1647 at page 1652). 
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7. In the case of Muhammad Nadeem Anwar and another v. National Accountability Bureau 

and others (PLD 2008 SC 645) the Hon'ble Supreme Court of Pakistan has observed that 

"The NAB Ordinance was promulgated to provide effective measures of detection, 

investigation, prosecution and speedy disposal of cases involving corruption, corrupt 

practices, misuse and abuse of power of authority, misappropriation of property, taking 

kickbacks, commissions and for matters connected and ancillary or incidental thereto. The 

object of NAB Ordinance as is evident in its preamble is to provide expeditious trial of the 

scheduled offences within the shortest possible time." It was further observed by the Hon'ble 

august Court that "it is fundamental right of an accused that his case should be concluded as 

early as could be possible particularly in those cases where law has prescribed a period for 

the completion of the trial as in the instant case, under section 16(a) of the Ordinance the 

Court is bound to dispose of the case within 30 days". 

  

7(sic). In the case reported as Muhammad Saeed Mehdi v. The State (2002 SCMR 282) the 

Hon'ble apex Court has laid down as under:- 

"We have carefully considered the submission made by the learned counsel for the 

parties. The objection of a criminal trial is to make the accused face the trial and not 

to punish an under trial prisoner for the offence alleged against him. The basic idea is 

to enable the accused to answer the criminal prosecution against him rather than to 

rot him behind the bars. It is also well-recognized principle of law that bail cannot be 

withheld as punishment on accusation of non-bailable offences against any accused. 

It is also a salutary proposition of law that an accused is entitled to expeditious 

access to justice which includes a right to fair and expeditious trial without any 

unreasonable delay. In the instant case, it is admitted that the trial against the 

petitioner has not commenced for no fault attributable to him. It is undisputed that 

undue delay has taken place in the commencement of the trial against the petitioners 

for non production of co-accused Mr. Shaft M. Sehwani, who has been found to be 

unable to travel to Attock though it is conceded that he is able to appear before any 

Court at Rawalpindi. Be that as it may, the object of NAB Ordinance, as contained in 

its preamble, inter alia, provides for expeditious trial of scheduled offences within 

the shortest possible time. This position is reassured in section 16 of NAB Ordinance 

postulating for day to day trial of the case and its conclusion within thirty days. 

Obviously, in the present case such objection does not seem to be anywhere near its 

achievement for the reasons mentioned above. (emphasis supplied) 

  

8. On the point that the reference has remained pending for almost 12 years as the case came 

up on 27th March 2000, when some of the petitioners were under arrest, I make reference to 

a few passages from a judgment of a learned Division Bench of this Court in the case of 
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Sardar Muhammad Naseem v. Judge Accountability Court, Lahore (PLD 2006 Lahore 162) 

wherein it was observed as follows:- 

  

"6. Learned counsel for NAB while explaining the position from his side, stated that 

the case against the petitioner was of a very serious nature and certainly this will end 

in his conviction. According to him, the petitioner also was a contributory factor 

against adjournments. 

7. The offence may be of a very serious nature calling for a prolonged trial but we do 

not expect this to be an unending exercise. 

8. The object of criminal justice is to confront a criminal with the charge as early and 

precisely as possible while following the due process and not to punish him before 

the verdict through a prolonged incarceration. There is truth in the proposition that 

justice delayed is justice denied. 

9. In cases which end in the acquittal of an accused, a question often arises as to who 

will be responsible for his agony, pain and hardship due to the prolonged period of 

his incarceration and the delayed trial. Whereas, in case he remains on bail he can 

still be made to suffer an imprisonment after the trial. 

10. An accused is not only entitled to a fair trial but also to a proper and human 

treatment. A proper treatment envisages an honest investigation, an honest 

preparation of the record and the charge-sheet and a trial without delay. 

11. A State is under an obligation to ensure that its Courts were well-equipped with 

the required manpower for handling the trials with dispatch. Likewise, the 

prosecutors are required to be equipped with the required skills essential for 

establishing a foolproof case before a Court without much cost of time. 

12. Section 16(a) of the National Accountability Ordinance, 1999, has been enacted 

with such a rationale. It has laid a period of 30 days for disposing of a trial. 

13. A question for consideration of the concerned authorities will be whether the 

prosecutors working for NAB and its different forums were respecting this important 

provision of the law or not and were skilled for meeting the requirement of law? This 

case however, does not give a commendable impression about them. 

14. It is now for the authorities to take curative measures so that the intention and the 

spirit of law is respected in the matter of the tenure of a trial otherwise, as we have 

seen in case of Anti-Corruption Laws, the NAB law will also lose its purpose while 

defeating the expectations and aspirations attached to the law. The entire desire for 

elimination of corruption and corrupt practices though expeditious trials will then be 

a far of cry and ultimately the public confidence will get totally shattered. Who will 

then bridge the credibility gap?" 

  

9. In case reported as Khadim Hussain v. The State (2012 PCr.LJ) it was held as follows:- 
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"The concept of a fair trial necessarily includes a trial without inordinate delay, 

because it is a right of every accused to stand trial within a reasonable time. It is 

proverbial that justice delayed is justice denied. Inordinate and scandalous delay in 

trial, which in the present case is two and half years, is not only abuse of the process 

of law and of Court, but also violation of fundamental right of access to justice." 

  

10. In case reported as Muhammad Hussain v. The State (PLD 1959 (W.P.) Lahore 322) it 

was held as under:- 

"In the above circumstances, there cannot be the least doubt that the cases have not 

progressed for over four or five years. The plight of the petitioner can well be 

understood. These cases were originally registered on 30th September, 1952, and the 

sword of damocles has been hanging over his head for over six years. The chances of 

the accused to defend himself after a lapse of so many years must have been 

seriously affected. If the prosecution does not take care to see that a case against any 

accused person is proceeded with expeditiously and allows it to linger on 

inordinately or delays its progress, the fault must lie at its door, whether for non- 

production of sanction, the witnesses, the co-accused from jail, or by frequent 

transfers of case from Court to Court, by change of law or by the conduct of the 

Prosecutor. The intention of the law is that a criminal case must be expeditiously 

disposed of without unnecessary delay. Section 344 of the Code of Criminal 

Procedure, requires the Court to record (1) reasons for every adjournment (2) to 

consider the reasons for, and (3) the period for which an adjournment is to be 

granted. The section indicates that adjournments can be made for absence of 

witnesses or for any other reasonable cause. Any cause other than the absence of 

witnesses must be for a cause of necessitating or justifying an adjournment on 

reasonable grounds. What is a reasonable ground is a question of fact in each case. 

The Court must apply its mind to its reasonableness and should not grant an 

adjournment mechanically and without cause. The recording of reasons is as 

necessary a condition as the reasonableness of the cause for which adjournment is 

granted. The provision has been made deliberately to avoid unnecessary delays and 

adjournments so as to ensure speedy decision. In the present case, the adjournments 

were given without any reasonable cause, and in fact for causes which did not exist. 

Adjournments were given for months when a Public Prosecutor had already been 

appointed for the conduct of the cases. The supply of copies, if it was necessary, 

could and should have been taken in hand simultaneously and not after a counsel had 

been nominated and in any case it should not have taken ten months to copy a few 

statements. The state of affairs discloses utter incompetence and callous disregard of 

the worry and anxiety of a person who is charged with crime. It is a mockery of law 

to allow criminal cases to proceed for four or five years without any progress. It is 

revolting to the conscience of a Judge under any system of law that a criminal case 
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should take so long and still not be decided. The conduct of these cases by the 

learned Public Prosecutor reflects a lack of interest in the cases. He did not apply his 

mind to what was needed and he has sought adjournment after adjournment, which 

should have been shown such an indulgence? If not, should the prosecution fails 

persistently without reasonable cause to produce its witnesses, or seeks adjournments 

unjustifiably, it is the duty of a Court to proceed to judgment expeditiously and 

without unnecessary delay. Justice delayed is justice denied for the defence of the 

accused must suffer by lapse of time and the prosecution may also suffer likewise. A 

fair and speedy trial is the essence and essential of judicial administration in a 

civilized country. Protracted proceedings as in this case are a mockery of the law and 

must be deemed to be an abuse of process of Court." 

  

11. Delay in trial for two and a half years in one case was held to be not only abuse of the 

process of law and of the Court, but also violation of fundamental right of access to Justice, 

whereas the present case remained pending for over 12 years without justifiable explanation. 

  

12. As a sequel of the above discussion and reasons detailed above, I am of the considered 

view that after quashing the impugned Reference, the aforestated clarification/observation 

would not only amount to give a premium to the prosecution of their own fault but also 

provide them another opportunity ostensibly to fill up their lacunas and equip them with 

better tools for combating/victimizing the petitioners at the hands of the NAB authorities, 

which obviously is not the intent and purport of the law. For these reasons, in my humble 

view the stated observation/clarification is superfluous and uncalled for. 

  

Sd. 

Muhammad Farrukh Irfan Khan, J 

  

MWA/H-16/L        Order accordingly. 
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found corroboration from her medical examination---Medical evidence confirmed that 
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evidence, was sufficient to record conviction against accused---Report of Chemical 

Examiner was positive---Medical examination of the victim showed that offence under 

S.336, P.P.C., was made out against accused, his conviction under S.334, P.P.C., was 

converted into offence under S.336, P.P.C., and he was sentenced to ten years' R.I. as tazir 

along with Arsh Rs.5,06,340---Disfigurement was sufficient to attract the provisions of 

S.336, P.P.C.---Accused being husband of sister of the complainant, it could not be believed 

that the complainant and his daughter (victim) would falsely involve accused in the case 

without any serious enmity between the parties---Deposition of defence witness, that victim 

stated before Police that persons, other than accused had committed zina-bil-jabr with her 

and threw acid on her face, was not believable as no such statement of victim was available 

on record---Said defence witness being not an eye-witness of occurrence, his evidence, was 

hearsay, which was inadmissible in evidence---Prosecution had proved its case against 

accused beyond reasonable doubt---Trial Court having convicted accused after proper 

appraisal of evidence available on record, impugned judgment passed by the Trial Court, 
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SARDAR MUHAMMAD SHAMIM KHAN, J.---The instant appeal was filed by Asghar 

Ali convict (appellant) against the judgment dated 28.03.2011 passed by learned Addl. 

Sessions Judge Sheikhupura, whereby, appellant was convicted under section 376, P.P.C. 

and sentenced to 14-years R.I. along with fine of Rs.1,00,000/-, in default thereof, to further 

undergo Six Months R.I. He was also convicted under section 334, P.P.C. and sentenced to 

ten years R.I. as Taz'ir along with Arsh Rs. 5,06,340/-. The appellant was further convicted 

under section 324, P.P.C. and sentenced to five years R.I, in case FIR No. 613/2009 dated 

31.07.2009 offences under sections 365-B, 376, 324 and 334, P.P.C. registered at Police 

Station Bhikhi District Sheikhupura. All the aforesaid sentences were ordered to run 

concurrently. Benefit of section 382-B, Cr.P.C. was also extended to appellant. 

2. Brief facts of the case as narrated by Muhammad Arshad complainant in written 

complaint (Ex.PA) submitted by him before the police are that on 30.07.2009 at evening 

time, his daughter Ayesha aged about 14/15-years went to the house of her grand-father but 

she did not return back. The complainant started searching his daughter Ayesha Bibi but she 

could not be traced. On the following day, i.e. 31.07.2009 at about 5:00 A.M he along with 

his brother Muhammad Ashraf and Asghar reached in the plot of one Riaz Ahmed where 

they saw that Ayesha Bibi was lying unconscious and acid had been thrown on her face and 

on her left arm. She was taken to Civil Hospital Sheikhupura in an injured condition. It was 

alleged in the complaint that some unknown culprits committed Zina-bil-Jabr with Ayesha 

Bibi and threw acid on her face and left arm. On the basis of application submitted by 

Muhammad Arshad complainant, formal FIR EX.PA/1 was chalked out. 

3. On 01.08.2009 statement of Ayesha Bibi/victim was recorded by the police under section 

161, Cr.P.C. wherein she implicated Asghar Ali and Shama Bibi accused persons in the 

commission of instant occurrence. 

4. After completion of investigation, report under section 173, Cr.P.C. was submitted against 

the accused persons before the learned trial court for trial. Charge was framed which was 

denied by the accused persons including the appellant who professed their innocence and 

claimed their trial. In order to prove its case, the prosecution examined as many as seven 

witnesses. 

P.W-1. Mst. Ayesha Bibi is victim of this case who supported the prosecution story. 

P.W-2 Muhammad Arshad is the complainant of this case. 

PW-3 Muhammad Iqbal ASI chalked out formal FIR (EX.PA/1) on the basis of 

complaint (EX.PA) sent by Muhammad Ishaque Sub-Inspector through Abdul Sattar 

1305/C. 
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PW-4 Ali Ahmad 953/C transmitted one sealed parcel containing swabs to the office 

of Chemical Examiner Lahore. He also transmitted one sealed parcel containing 

swabs and syring to the office of DNA Laboratory Lahore. 

P.W-5 Muhammad Ishaque Sub-Inspector conducted the investigation of this case 

and deposed regarding the steps of investigation. 

P.W-6, Lady Doctor Waalia Mohsin medically examined Mst. Ayesha Bibi victim 

on 01.08.2009 and found the following injuries on her person. 

i. Superficial burn on whole of face with disfigurement. Face swollen. Small area 

also burn on left breast 1 X 1 cm, multiple burns on both eyes and leg areas. These 

injuries were K.U.O. for surgeon opinion. She also complained of decreased eye 

sight, left eye was K.U.O for Eyes Specialist opinion. Probable duration of the injury 

was 24 to 48-hours. 

Hymen torn permitting one finger, bleeding P.C. present. Two vaginal swabs were 

taken for chemical examiner. 2 CC blood and 2 vaginal swabs were taken for D.N.A 

test and handed over to police. 

P.W-7 Dr. Nasir Majeed Khan, Senior Medical Officer medically examined 

Muhammad Asghar (accused) on 11.08.2009 at about 4:00 p.m. and found that he 

was physically and mentally fit and well oriented in time and space. His secondary 

sexual character was all well built. His cremextaric reflex were normal. All the above 

character and facts suggest that nothing is available on the record that he was unable 

to perform sexual act. 

5. Learned DPP gave up Muhammad Ashraf P.W being un-necessary and closed the 

prosecution evidence after tendering report of chemical examiner Exh. PJ and report of 

DNA Exh.PK. 

6. Thereafter, accused persons including appellant were examined under Section 342, 

Cr.P.C., they professed their innocence and denied the prosecution allegations levelled 

against them. The appellant opted to produce evidence in his defence but did not opt to 

depose on oath as required under section 340(2), Cr.P.C. Muhammad Asghar appellant took 

the following stance in reply to a question that why this case was registered against you and 

why the PWs have deposed against you:-- 

"All the PWs including victim were inimical to him. Mother of Ayesha Bibi was 

married as exchange marriage of his wife Mst. Parveen, who was previously married 

with Khalid, the brother of the mother of Ayesha Bibi (victim). This was the 

exchange marriage. After the death of said he married with said Perveen Bibi. He 
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and his wife Parveen Bibi demanded the property left by the ex-husband (Khalid) of 

his wife. He also refused to give hands of Shama Bibi to the nephew of the mother of 

the victim. Due to this grudge he had falsely been implicated in this case. 

Complainant firstly nominated the accused Tanveer and Irfan and after joining hands 

with the said accused exonerated them. 

The appellant produced Muhammad Ashraf as D.W-1 and closed his defence 

evidence. 

7. After conclusion of the trial, above mentioned conviction and sentence was passed against 

the appellant whereas Shama Bibi co-accused was acquitted by learned trial court vide 

judgment dated 28.03.2011. 

8. Learned counsel for the appellant contended that Asghar Ali appellant was not nominated 

in the FIR; that Mst. Ayesha Bibi the alleged victim appeared before the learned trial court 

as P.W-1 and conviction of the appellant has been recorded on her solitary statement which 

is not confidence inspiring; that report of D.N.A. test negates the prosecution story; that 

nothing was recovered from the possession of the appellant during investigation of this case; 

that no expert evidence was available on record in order to establish that eye of the victim 

was dismembered, amputated or served but appellant was convicted under section 334, 

P.P.C., by learned trial court without any lawful justification; that infact Tanvir and Arfan 

committed Zina-bil-jabr with Ayesha Bibi and threw acid on her body but after receiving 

money from them, the complainant has falsely implicated the appellant in the commission of 

instant occurrence on account of family dispute between the parties; that Muhammad Ashraf 

who is real brother of the complainant appeared before the learned trial court as D.W-1 and 

deposed that Tanvir and Arfan committed Zina-bil-jabr with his niece Ayesha Bibi, 

therefore, appellant has proved the plea taken by him by producing uncle of the victim; that 

prosecution has failed to prove its case beyond reasonable doubt against Asghar Ali 

appellant. Thus, it is submitted that by accepting instant Criminal Appeal Asghar Ali 

appellant is liable to be acquitted. 

9. Learned counsel for the complainant and learned DPP have vehemently opposed the 

contentions raised by learned counsel for the appellant and contended that Asghar Ali 

appellant was not nominated in the FIR because at the time of lodging the FIR, it was not in 

the knowledge of the complainant that Asghar Ali appellant had committed the instant 

occurrence; that appellant was implicated in the instant case on the basis of statements of 

Mst. Ayesha Bibi/victim (P.W-1) recorded under section 161, Cr.P.C. by police as well as 

under section 164, Cr.P.C. recorded by learned Magistrate; that real sister of the complainant 

is wife of Asghar Ali appellant, therefore, it would be out of question that complainant 

would falsely involve his brother-in-law ( ) in the commission of instant occurrence without 

any serious enmity between the parties; that report of D.N.A test is not a conclusive proof of 
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commission of Zina-bil-jabr; that Mst. Ayesha Bibi/victim was 13/14-years old and was 

virgin at the time of occurrence and according to the statement of lady doctor, her hymen 

was torn, therefore, ocular account furnished by the prosecution finds corroboration by 

medical evidence of the victim; that although Muhammad Ashraf brother of the complainant 

appeared before the learned trial court as D.W-1 yet his evidence is not believable as he was 

not an eye-witness of the occurrence; that prosecution has proved its case beyond reasonable 

doubt against the appellant. Thus, it is submitted that instant appeal is liable to be dismissed. 

10. I have heard the arguments advanced by the learned counsel for the parties and perused 

the record with care. 

11. According to prosecution story, on 30.07.2009 at about 8/9:00 P.M., Mst. Ayesha Bibi 

aged about 14/15-years went to the house of her grand-father but did not return back. The 

complainant and other P.Ws. started searching her and on 31.07.2009 at about 5:00 A.M., 

Mst. Ayesha Bibi was found lying unconscious in the plot of one Riaz Ahmed. The 

complainant and other witnesses observed that acid was thrown on her face and on her left 

arm. She was taken to Civil Hospital Sheikhupura in an injured condition where Muhammad 

Arshad father of the victim submitted written complaint (EX.PA) before the police for 

registration of FIR. 

12. In his written complaint, (EX.PA) the complainant did not nominate any accused 

because Ayehsa Bibi his daughter was unconscious and in his complaint (EX.P.A) 

complainant took stance that he would inform regarding the accused persons when it would 

come into his knowledge, therefore, contention of learned counsel for the appellant that 

appellant was not nominated in the FIR is without any substance as complainant was not an 

eye-witness of the occurrence. 

13. The appellant was implicated in the instant case on the following day i.e. 01.08.2009 on 

the basis of statements of Mst. Ayesha Bibi victim recorded by the police under section 161, 

Cr.P.C. 

14. The ocular account in this case was furnished by Mst. Ayesha Bibi/victim who appeared 

before the learned trial court as P.W-1 and deposed that on 30.07.2009 at about 8/9:00 p.m. 

she went to the house of her grand-father in order to answer the call of nature and when she 

was coming back to her house, Mst. Amina Bibi met her in the street and asked her that her 

mother was calling her in the house, therefore, she went to the house of Amina Bibi where 

Shama Bibi offered water to her (victim) and after taking water she became a bit 

unconscious. It has further been deposed by Ayesha Bibi victim that Asghar Ali accused 

took her to another room of the house where he (appellant) forcibly committed Zina-bil-jabr 

with her. She (victim) asked the accused that she would talk to her mother about this 

occurrence whereupon Asghar Ali accused threw acid upon her face and arms through a 

bottle whereby her left eye was completely damaged and her face was disfigured. After the 
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occurrence Asghar Ali accused threw her (Ayesha Bibi) outside of his home. In her 

examination-in-chief, Mst. Ayesha Bibi further contended that her statement under section 

164, Cr.P.C. was also recorded by learned Magistrate regarding the instant occurrence. 

15. Cross-examination was conducted on Ayesha Bibi victim (P.W-1) but learned defence 

counsel remained unable to shatter the evidence of Ayesha Bibi in any manner, rather he 

(learned defence counsel) simply put some suggestions to the victim which were denied by 

her. 

16. The ocular account furnished by Ayehsa Bibi victim (P.W-1) finds corroboration from 

her medical examination. Doctor Waalia Mohsin. W.M.O. DHQ Hospital, Sheikhupura, 

appeared before the learned trial court as P.W-6 and deposed that she observed the following 

injuries on the person of the victim:-- 

1. Superficial burn on whole of face with disfigurement. Face swollen. Small area 

also burn on left breast 1 x 1 c.m. multiple burns on both eyes and leg areas. These 

injuries were K.U.O for Surgeon opinion. She also complained of decreased eye 

sight, left eye was K.U.O for eyes specialist opinion. 

Hymen torn permitting one finger, bleeding P.C. present. Two vaginal swabs were 

taken for chemical examiner. 

2 CC blood and 2 vaginal swabs were taken for D.N.A test and were handed over to 

police. 

17. Perusal of evidence of lady doctor reveals that she observed burns on her face with 

disfigurement and hymen of the victim was torn permitting one finger, bleeding P.C. was 

present. As Mst. Ayesha Bibi was virgin and according to the evidence of the lady doctor, 

her (victim) hymen was torn and bleeding P.C. was present, therefore, medical evidence 

confirms that victim was subjected to Zina-bil-jabr. 

18. Report of chemical examiner Ex.P.J was positive and according to said report semen 

were detected in the said swabs. Although report of D.N.A test did not match with the 

profile of the accused yet according to statement of the victim that Asghar Ali appellant 

committed zina-bil-jabr with her and her said statement was corroborated by medical 

evidence was sufficient to record the conviction against the appellant. Reliance has been 

placed in this regard on the case law reported as Khadim Hussain v. The Stare (2011 PCr.LJ 

1443 Federal Shariat Court). 

19. It has been noticed that during medical examination of the victim lady doctor did not 

observe that any organ of body of Mst. Ayesha Bibi victim was dismembered, amputated or 

severed, rather, according to the evidence of lady doctor, she observed burns on whole face 
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with disfigurement, therefore, learned trial court inadvertently convicted the appellant under 

section 334, P.P.C. From the medical examination of the victim, offence under section 336, 

P.P.C. is made out against the appellant. In view of the matter, conviction of the appellant 

under section 334, P.P.C. is converted into offence under section 336, P.P.C., therefore, 

appellant is convicted under section 336, P.P.C. and sentenced to ten years R.I as Taz'ir 

along with Arsh Rs.5,06,340/-. Although expert opinion is not available on record in order 

to establish that by throwing acid on the person of the victim, the appellant caused Itlaf-i-

salahiyyat-i-Udw (left eye) of the victim yet left eye of the victim was totally closed by 

throwing acid on her which was observed by this Court as Mst. Ayesha Bibi victim was 

present before this Court in person when arguments were heard in the instant appeal, 

therefore, this court has reason to believe that victim was unable to see from her left eye. 

Even otherwise, disfigurement is sufficient to attract the provisions of section 336, P.P.C. 

Reliance has been placed on case law reported as Zafar Iqbal v. The State and another (2010 

SCMR 401) wherein Hon'ble Supreme Court of Pakistan has observed as under:-- 

"Accused along with his co-accused had allegedly thrown acid on the wife of 

complainant causing burns on her face, neck and left arm, covering 17 per cent of the 

body area---FIR, no doubt, was delayed, but it had not been indicated as to what 

benefit the prosecution had derived by such delay---Clothes of the injured lady, even 

if produced, would have at the most proved the same thing which resultantly was 

given in her medico-legal report---Victim appeared to have changed her clothes due 

to damage caused to them.---Personal appearance of the victim with marks of 

occurrence on her body was sufficient to connect the accused with the commission of 

the offence----Conviction of accused was consequently maintained, as disfigurement 

was enough to constitute offence under section 336, P.P.C.---However, facial 

disfigurement was only to the extent of five per cent, which might be a scar of small 

size---Sentence awarded to accused, therefore, was a bit on the heavier side---

Sentence of Arsh of Rs.50,00,000/- was reduced to five years in circumstances----

Petition after conversion into appeal was partially accepted to the extent of sentence 

alone in the above terms". 

20. Asghar Ali appellant is husband of sister of Muhammad Arshad complainant, therefore, 

it can not be believed that complainant and his daughter would falsely involve him 

(appellant) in this case without any serious enmity between the parties. Although, 

Muhammad Ashraf real brother of Muhammad Arshad complainant appeared before the 

learned trial court as D.W-1 and deposed that Mst. Ayesha Bibi stated before the police 

during investigation of this case that Tanvir and Arfan had committed Zina-bil-jabr with her 

and threw acid on her face yet his evidence is not believable as no such statement of Ayesha 

Bibi victim is available on record. Muhammad Ashraf D.W-1 was not eye-witness of the 

occurrence, therefore, his evidence is hearsay which is inadmissible in evidence. 

Muhammad Ishaq Sub-Inspector/I.O. of this case appeared before the learned trial court as 
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P.W-5. Neither he (I.O.) deposed nor any question was put to him by the defence that 

Ayesha Bibi made any statement before him that Arfan and Tanvir committed Zina-bil-jabr 

with her. Admittedly sister of Muhammad Ashraf (D.W-1) is wife of Asghar Ali appellant, 

therefore, possibility can not be ruled out that Muhammad Ashraf appeared in the defence of 

Asghar Ali accused in order to save his sister from sufferings in case of conviction of the 

appellant. Muhammad Ashraf D.W-1 did not appear before the police during investigation 

of this case in order to get his statement recorded before the I.O. in this regard, rather, he 

appeared before the learned trial court on 14.03.2011 after about one year and 7-1/2 months 

of the occurrence, therefore, his evidence is not confidence inspiring because possibility 

cannot be ruled out that he made statement before learned trial court after deliberations and 

consultation. According to the evidence of D.W-1 Asghar Ali accused was implicated in the 

instant case after about four days of the occurrence by the complainant and his wife but his 

evidence is totally in conflict with the record as Asghar Ali appellant was nominated by 

Ayesha Bibi victim on the following day i.e. 01.08.2009 after registration of FIR and he 

(appellant) was neither implicated in any statement made by the complainant nor his wife, 

therefore, evidence of D.W-1 is against the record. During cross-examination Muhammad 

Ashraf D.W-I admitted that Ayesha Bibi victim had no dispute with any one, therefore, it 

cannot be believed that appellant was implicated in the instant case on account of dispute of 

`Rishta' between the parties as alleged by the defence. The appellant had taken the specific 

plea that he has been implicated in this case on account of dispute of `Rishta' and that Tanvir 

and Arfan committed zina bil-jabr and threw acid on the victim has not been proved by him 

during trial of the case. 

21. It is pertinent to mention here that Muhammad Ishaq (P.W-5)/I.O. tried to give undue 

concession to Asghar Ali appellant by deposing that prior to involving Asghar Ali accused 

in this case, complainant entertained suspicion against Tanvir and Arfan pertaining to 

commission of zina bil-jabr and throwing acid on her daughter and that they (Tanvir and 

Arfan) were nominated by the complainant on 07.08.2009. In order to verify the aforesaid 

deposition of I.O. (P.W-5) I have perused the police file and observed that on 02.08.2009 

Muhammad Arshad complainant got his supplementary statement recorded before the police 

and implicated Asghar Ali appellant in the commission of instant occurrence. The 

complainant did not entertain suspicion against Tanvir and Arfan during investigation of this 

case and did not get any statement recorded in this regard rather, perusal of police file 

reveals that on 07.08.2009 Muhammad Ishaque Sub-Inspector (P.W-5) incorporated in case 

Diary No.4 that through some reliable sources he came to know that on the night of 

occurrence Tanvir and Arfan were not available in their residences, therefore, they should be 

joined in the investigation. P.W-5/I.O. summoned Tanvir and Arfan at the police station and 

when complainant came to know regarding this fact he appeared before the I.O. on the 

aforesaid date and produced his affidavit to the effect that Arfan and Tanvir were innocent in 

this case, therefore, evidence of I.O./P.W-5 that complainant entertained suspicion against 

Tanvir and Arfan is false and against the record. 
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22. For what has been discussed above, I am of the considered view that prosecution has 

proved its case against the appellant beyond reasonable doubt. Learned dial court convicted 

the appellant after proper appraisal of evidence available on the record, therefore, impugned 

judgment dated 28.03.2011 passed by learned trial court is upheld and instant appeal having 

no force stands dismissed. 

HBT/A-48/L        Appeal dismissed. 

 

PLJ 2016 Cr.C. (Lahore) 193 

[Multan Bench Multan] 

Present: SARDAR MUHAMMAD SHAMIM KHAN, J. 

AMJAD SHAHEEN--Petitioner 

Versus 

STATE and another—Respondents 

 

Crl. Misc. No. 5802-B of 2015, decided on 5.11.2015. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 498--Pakistan Penal Code, (XLV of 1860), Ss. 376 & 511--Bail before arrest, 

confirmed--Criminally trespassed into house and tried to commit zina bil jabr--Unkown 

culprit caused injuries on complaint and turn her clothes--Delay of extra ordinary of about 

45 days--Torn clothes were not provided during investigation--Validity--Neither there was 

allegation against accused that he removed shalwar of victim nor allegedly he removed his 

own shalwar--Petitioner mounted on her, therefore, application of offences under Sections 

376/511, PPC against accused requires further inquiry--During investigation, prosecution 

witness submitted an affidavit before police that no such occurrence took place and that FIR 

had been lodged by complainant on basis of malafides--False involvement of the petitioner 

in instant case on basis of malafides cannot be ruled out--Bail was confirmed. 

                                                                                                                        [P. 194] A, B & 

C 

Kh. Qaisar Butt, Advocate for Petitioner. 

Mr. Hassan Mahmood Khan Tareen, D.P.G. for State. 

M/s. Malik Sajjad Haider Maitla and Rana Imran Anjum, Advocates for 

Complainant. 

Date of hearing: 5.11.2015. 
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ORDER 

Amjad Shaheen petitioner seeks pre-arrest bail in a case registered against him vide 

FIR No. 11/2012 dated 10.01.2012 offences under Sections 376/511, PPC at Police Station 

Saddar Mian Channu District Khanewal. 

2.  According to the FIR, on the night falling between 24/25.11.2011 Amjad Shaheen 

petitioner who was allegedly armed with pistol alongwith one unknown culprit criminally 

tress passed into the house of the complainant and tried to commit zina bil jabr with Mst. 

Nasreen Bibi complainant. It has further been alleged in the FIR that petitioner and one 

unknown culprit caused injuries on her (complainant) person and torn her clothes. Hence, 

instant FIR was registered. 

3.  After hearing the arguments of learned counsel for the parties and learned DPG, it 

has been noticed that instant occurrence took place on the night falling between 

24/25.11.2011 whereas the matter was reported to the police on 10.01.2012 with an extra 

ordinary delay of about 45 days. Although, it was specifically alleged by the complainant 

that petitioner and one unknown culprit caused injuries on her person but she was not 

medically-examined by the lady doctor. The complainant also did not produce her torn 

clothes before the Investigating Officer during investigation of this case. Neither there is 

allegation against the petitioner that he removed Shalwar of Mst. Nasreen Bibi nor allegedly 

he removed his own shalwar. It has not been alleged by the complainant that petitioner 

mounted on her, therefore, application of offences under Sections 376/511, PPC against the 

petitioner requires further inquiry. On 26.06.2015 during investigation of this case, 

Investigating Officer came to the conclusion that there was dispute of money between the 

petitioner and Mst. Nasreen Bibi complainant. During investigation, Saleem son of Sameoul 

PW submitted an affidavit before the police that no such occurrence took place and that 

instant FIR has been lodged by the complainant on the basis of mala fides. In these 

circumstances, false involvement of the petitioner in the instant case on the basis of 

malafides cannot be ruled out. 

4.  For what has been discussed above, instant petition is accepted and ad-interim 

pre-arrest bail already granted to the petitioner vide order dated 21.09.2015 is confirmed 

subject to his furnishing fresh bail bonds in the sum of Rs.  100,000/- (Rupees one lac only) 

with one surety in the like amount to the satisfaction of the learned trial Court. 

(R.A.)  Bail confirmed 
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PLJ 2016 Cr.C. (Lahore) 548 

Present: SARDAR MUHAMMAD SHAMIM KHAN, J. 

SULEMAN QAMAR--Petitioner 

versus 

STATE and another—Respondents 

 

Crl. Misc. No. 1030-B of 2016, decided on 31.3.2016. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497--Pakistan Penal Code, (XLV of 1860), Ss. 302, 148, 149 & 109--Bail, accepted--

Withdrawal simpliciter of an earlier application for bail before hearing of argument on 

merits of case does not preclude filing of subsequent application for same relief--Accused 

was implicated on basis of alleged abetment of accused with co-accused--Validity--Neither 

allegation of abetment of petitioner with his co-accused was levelled by complainant nor 

witness were cited by complainant in FIR, therefore, veracity of statements of both P.Ws 

would be determined by trial Court at time of trial--Bail was allowed.                 [P. 550] A 

Criminal Procedure Code, 1898 (V of 1898)-- 

----Ss. 161 & 497--Pakistan Penal Code, (XLV of 1860), Ss. 302, 148, 149 & 109--Bail, 

accepted--Statement of widow of deceased was recorded by police, according to which she 

contracted marriage with deceased without consent of her parents, therefore, her brothers 

kept on extending threats to her and deceased that they would arrange for murder--Widow of 

deceased (sister of accused) did not lodge any FIR against accused for extending threat to 

her and such fact was not incorporated by complainant--Accused was arrested and was 

behind bar for a period of about six months and 26 days and was no more required by police 

for purpose of further investigation--Case of accused comes within ambit of further inquiry, 

therefore, bail was allowed.       [P. 551] B, C & D 

Mr. Muhammad Masood Chishti, Advocate for Petitioner. 

Mr. Ali Hassan, DPP for State. 

Mr. Zafar Zulqarnain Sahi, Advocate for Complainant. 

Date of hearing: 31.3.2016. 

ORDER 

On the last date of hearing, i.e. 17.03.2016, learned counsel for the complainant 

raised objection that earlier petition filed by the petitioner for his post bail was withdrawn by 

him, therefore, instant petition is not maintainable. When confronted learned counsel for the 
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petitioner sought time in order to satisfy this Court pertaining to maintainability of instant 

petition, therefore, instant case was adjourned for today. 

2.  Today learned counsel for the petitioner has produced the case law reported as 

Nazir Ahmed and another versus The State and others (PLD 2014 Supreme Court 241) 

before this Court, wherein it has been held by August Supreme Court of Pakistan that 

withdrawal simpliciter of an earlier application for bail before addressing or hearing of any 

argument on the merits of the case does not preclude filing of a subsequent application for 

the same relief before the same Court', therefore, objection raised by learned counsel for the 

complainant is over-ruled. 

2-A.  Suleman Qamar, petitioner seeks post arrest bail in a case registered against 

him vide FIR No. 900/2015 dated 01.07.2015 offences under Sections 302, 148, 149 & 109, 

PPC at Police Station Liaqat Abad District Lahore. 

3.  According to FIR, on 30.06.2015 at about 11:15 p.m. (night) Muhammad Akhtar 

complainant and his son Moeen Akhtar were proceeding to their house on car and when they 

reached near main Pepco Road Kot Lakpat Station, six unknown culprits who were on 

motor-cycles came over there. Two unknown culprits fired with their respective pistols on 

Moeen Akhtar his son. Fire made by one culprit hit on right fore-arm of Moeen Akhtar 

which penetrated into his body. After receipt of injury, the car which was being driven by 

Moeen Akhtar became out of order. Moeen Akhtar was shifted to hospital where he 

succumbed to the injury. It was alleged in the FIR that occurrence was witnessed by 

Muhammad Shafiq and Mustafa P.Ws and accused persons could be identified by the P.Ws 

if brought before them. Hence instant FIR was registered. 

4.  After hearing the arguments of learned counsel for the parties and learned DPP, it 

has been noticed that petitioner was implicated in the instant case on the basis of alleged 

abetment of the petitioner with his co-accused for commission of murder of Moeen Akhtar 

deceased. On 02.07.2015 police recorded the statements of Safia Bibi and Altaf Hussian 

P.Ws under Section 161, Cr.P.C. pertaining to abetment of the petitioner. Perusal of their 

statements reveal that in March, 2015 father of Iram Naz (sister of petitioner) died, 

therefore, in April 2015 both the aforesaid P.Ws ( Safia Begum and Altaf Hussain) went to 

the house of Suleman Qamar (petitioner) and Shamad Qamar for condolence, where, 

Suleman Qamar petitioner, Shamad Qamar his brother, Zahida mother of Shoaib and Asmat 

wife of Suleman Qamar (petitioner) were sitting and were talking with each other that they 

would manage murder of Moeen Akhtar and Iram Naz and for this purpose Shoaib would 

make arrangement and that such work can be done by making payments. According to the 
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statements of both the P.Ws they tried to pacify them (petitioner and others) but they kept on 

talking angrily. 

5.  It has been noticed that according to statements of both the aforesaid P.Ws (Altaf 

Hussan and Safia Begum) petitioner and other co-accused were talking for the commission 

of murder of deceased in April 2015 but they kept mum for the period of about three months 

and did not report the matter to police till the occurrence took place. Neither the allegation 

of abetment of the petitioner with his co-accused was levelled by the complainant in the FIR 

nor aforementioned witness were cited by the complainant in the FIR, therefore, veracity of 

statements of both the P.Ws (Altaf Hussain and Safia Begum) would be determined by 

learned trial Court at the time of trial. 

6.  It has further been noticed that on 02.07.2015 statement of Iram Naz widow of 

Moeen Akhtar deceased, real sister of the petitioner was recorded by the police under 

Section 161, Cr.P.C., according to, which she contracted marriage with Moeen Akhtar 

deceased without consent of her parents, therefore, her brothers Suleman Qamar (petitioner), 

Shamad Qamar and her mother Zahida Bibi kept on extending threats to her and her husband 

Moeen Akhtar that they would arrange for murder of Moeen Akhtar, his father Akhat Ali 

and her (Iram Naz) by providing money to some one, Iram Naz sister of the petitioner did 

not lodge any FIR against the petitioner and others for extending threats to her and this fact 

was not incorporated by Muhammad Akhtar/complainant/ father of the deceased in the FIR. 

7.  Although during the course of arguments learned counsel for the complainant 

referred to receipt issued by Daewoo Express which is available on record and contended 

that petitioner sent photograph of Moeen Akhtar deceased to Usman Hussain, main accused 

for commission of his (Moeen Akhtar) murder yet said receipt is silent that what material 

was transmitted by the petitioner to said Usman Hussain. No statement under Section 161, 

Cr.P.C. is available on record in this regard. The petitioner was arrested in this case on 

04.09.2015 and he is behind the bar for a period of about six months and 26-days and is no 

more required by the police for the purpose of further investigation. 

8.  For what has been discussed above, case of the petitioner comes within the ambit 

of further inquiry, therefore, this petition is accepted and petitioner is admitted to post arrest 

bail subject to his furnishing bail bonds in the sum of Rs. 2,00,000/- (Rupees two lacs) with 

one surety in the like amount to the satisfaction of the learned trial Court. 

(R.A.)  Bail allowed 
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KLR 2016 Criminal Cases 286 

[Lahore] 

Present: SARDAR MUHAMMAD SHAMIM KHAN and ERUM SAJAD GULL, JJ. 

Syed Aftab Sherazi (Advocate) 

Versus 

The State and another 

Crl. Misc. No. 5197-B of 2016, decided on 1st September, 2016. 

CONCLUSION 

(1) A person is innocent till proven guilty. 

BAIL (NARCOTICS)---(Medical ground) 

Criminal Procedure Code (V of 1898)--- 

---S. 497(2)---Control of Narcotic Substances Act, 1997, Ss. 9(c), 15, 17, 32---Accused-

Advocate---Recovery of 2 k.g. charas---Bail plea---Medical ground---Petitioner was 72 

years old and had serious ailment which could not be treated satisfactorily in jail---

Petitioner’s guilt would be finally proven on completion of trial---Petitioner was no more 

required by police and there was no apprehension that he would tamper with evidence---

Bail after arrest granted. [ACCUSED-ADVOCATE] 

(Paras 5,6,7,8) 

[Charas weighing 2 k.g. was allegedly recovered from accused-Advocate. Petitioner/accused 

was suffering from heart ailment. Bail was granted]. 

For the Petitioner: N.A. Butt, Advocate. 

For the State: Tariq Saleem Sheikh, Special Prosecutor for ANF. 

Date of hearing: 1st September, 2016. 

ORDER 

SARDAR MUHAMMAD SHAMIM KHAN, J. -- Through this petition, the petitioner 

(Syed Aftab Sherazi, Advocate) seeks post-arrest bail in case F.I.R. No. 30, dated 13.4.2016, 

registered under Sections 9(c), 15, 17 and 32 of the Control of Narcotic Substances Act, 

1997 at Police Station, ANF, District Lahore. 

2. The allegation against the petitioner is that 2 k.g. charas, electric scale, sale proceed 

and jewellery, etc. were recovered from his possession. 

3. We have heard the arguments advanced by the learned counsels for the parties and 

perused the record. 

4. The petitioner has moved this bail after arrest petition mainly on the medical ground 

and only tentative assessment is required at this stage. The petitioner was arrested on 

13.6.2016 and since then he is behind the bars. A medical report was requisitioned by this 
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Court from the Medical Superintendent, Punjab Institute of Cardiology, Lahore which is 

reproduced as under:-- 

“Patient Syed Aftab Hussain Sherazi 72 years male was examined by the Special 

Medical Board. The Board advised Blood investigations, X-Ray Chest PA and 

Echocardiography tests which were done on the same day and “Coronary 

Angiography” test appointment was given for 15.7.2006 which could not be done 

because the patient was having Anaemia for which he was given blood 

transfusion. Then “Coronary Angiogram” was done on 19.7.2016 which showed 

Triple Vessel Coronary Artery Disease and moderate Left Ventriculer (LV) 

function. He was presented in “Surgical Committee” which has advised Coronary 

Artery Bypass Graft” (CABG) Surgery on OPD basis.” 

5. It is evident from the medical report that the petitioner is 72 years old and has serious 

heart ailment which cannot be treated satisfactorily in jail. Reliance is placed upon Firdous 

Paul Vs. The State (2004 SCMR 15). 

6. Grant of bail does not mean that an accused has been declared innocent. In the 

countries following the common law principle, a person is innocent till proven guilty, is 

strictly applied. The petitioner’s guilt will be finally proven on completion of the trial. 

7. The petitioner is no more required by the police and there is no apprehension that he 

will tamper with the evidence. 

8. As reiterated above, the instant petition is allowed and the petitioner (Syed Aftab 

Sherazi, Advocate) is admitted to post-arrest bail, subject to his furnishing bail bonds in the 

sum of Rs. 2,00,000/- (Rupees two hundred thousand) with two sureties each in the like 

amount to the satisfaction of the learned Trial Court. 

Bail after arrest granted. 
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2018 YLR 1162 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

MUHAMMAD SAJJAD QAMAR---Petitioner 

Versus 

The STATE and others---Respondents 

 

Crl. Misc. No.133760-B of 2018, decided on 28th February, 2018. 

Criminal Procedure Code (V of 1898)--- 

----S. 497---Penal Code (XLV of 1860), Ss.302, 148 & 149---Qatl-i-amd, rioting, common 

object---Bail, refusal of---Accused was nominated in the FIR---Specific allegation against 

accused was that he inflicted burst of Kalashnikov on the deceased causing serious injuries, 

which caused his death---Ocular account furnished by the prosecution qua the allegation 

against accused, found corroboration from the postmortem examination report of the 

deceased---Accused, during investigation, was declared innocent by the Police simply on the 

basis of his travelling history to abroad---According to the findings of Investigating Officer, 

accused had gone abroad when the alleged occurrence took place---While forming said 

opinion, Police did not record the statement of the concerned officials of the Emigration 

Department from where accused made departure from Pakistan and thereafter came back to 

Pakistan---No evidence was available on record that Investigating Officer verified the 

travelling tickets of accused from the concerned officials---Mere opinion of the Police 

without collecting any cogent evidence, could not be taken into consideration at the time of 

disposal of bail petition---Only Trial Court was competent to decide the same after recording 

evidence of the parties---Accused remained absconder for a period of more than four years--

-Offence alleged against accused, came within the purview of prohibitory clause of S.497, 

Cr.P.C.---Prima facie, sufficient incriminating material was available on record connecting 

accused with the commission of occurrence---Accused, in circumstances, was not entitled to 

the concession of bail on the basis of plea of alibi accepted by the Police. 

Asghar Ali Gill for Petitioner. 

Humayoun Aslam D.P.G. and Naeem ASI with record for the State. 

Zafar Zulqarnain Sahi for the Complainant. 

 

ORDER 

SARDAR MUHAMMAD SHAMIM KHAN, J.---Muhammad Sajjad Qamar petitioner 

seeks post arrest bail in a case registered against him vide FIR No.100/2013 dated 

25.03.2013 offences under sections 302, 148 and 149, P.P.C. at Police Station Balochni 

District Faisalabad. 
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2. Precise allegation against the petitioner as narrated by the complainant in the FIR was that 

Sajjad Qamar petitioner who was allegedly armed with Kalashnikov inflicted burst of 

Kalashnikov on the person of Muhammad Naveed which landed on the back side of his 

head, left forearm and on his right hand who succumbed to the injuries at the spot. 

3. Learned counsel for the petitioner contended that petitioner left Pakistan on 10.03.2013 

and came back to Pakistan on 01.07.2014 whereas alleged occurrence took place on 

25.03.2013, therefore, the petitioner was abroad when the alleged occurrence took place; 

that during investigation police accepted the plea of alibi of the petitioner therefore he was 

declared innocent by the police; that Kalashnikov allegedly used by the petitioner at the time 

of occurrence was not recovered from his possession; that petitioner is not connected with 

the motive part of the prosecution story. Thus, it is submitted that by accepting instant 

petition, petitioner is entitled to be released on bail. 

4. Learned counsel for the complainant and learned DPG have vehemently opposed this 

petition on the grounds that petitioner is nominated in the FIR; that there was specific 

allegation against him that he was armed with Kalashnikov and inflicted firearm injuries on 

the person of Muhammad Naveed deceased which landed on the back side of his head, left 

forearm and on his right hand who succumbed to the injuries at the spot; that the ocular 

account furnished by the prosecution finds corroboration from the postmortem examination 

of Muhammad Naveed deceased; that petitioner has been declared innocent by the police 

simply on the basis of plea of alibi taken by him before the police ; that petitioner is not 

entitled to be released on bail on the basis of plea of alibi accepted by the police during 

investigation, rather, learned trial court is competent to decide the same after recording the 

prosecution's evidence. Thus, it is submitted that instant petition is liable to be dismissed. 

5. I have heard the arguments of learned counsel for the parties, learned DPG and perused 

the record with care. 

6. It has been noticed that petitioner is nominated in the FIR. There was specific allegation 

against the petitioner that he was armed with Kalashnikov and inflicted burst of Kalashnikov 

on the person of Muhammad Naveed which landed on the back side of his head, left forearm 

and on his right hand. Postmortem examination on the dead body of Muhammad Naveed 

deceased was conducted by the doctor who observed firearm injuries on his head, left shoulder 

and on his right hand, therefore, ocular account furnished by the prosecution qua the allegation 

against the petitioner finds corroboration from the postmortem examination report of 

Muhammad Naveed deceased. During investigation, petitioner was declared innocent by the 

police simply on the basis of Travelling History of the petitioner and according to the findings 

of I.O the petitioner was abroad when the alleged occurrence took place. While forming 

aforesaid opinion, police did not record the statement of the concerned officials of the 

Emigration Department from where the petitioner made departure from Pakistan and thereafter 
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came back to Pakistan. During investigation the I.O. neither took into possession the passport 

of the petitioner nor boarding Pass of the concerned Airports in order to confirm the 

Travelling History of the petitioner. No evidence is available on record that I.O. verified the 

travelling tickets of the petitioner from the concerned officials. No material was collected from 

CCTV Cameras by the I.O. in order to establish that on 10.03.2013 the petitioner made 

departure from Pakistan and came back to Pakistan on 01.07.2014. Mere opinion of the police 

without collecting any cogent evidence cannot be taken into consideration at the time of 

disposal of bail petition, therefore, the petitioner is not entitled to the concession of bail on the 

basis of plea of alibi accepted by the police during investigation, rather, only learned trial court 

is competent to decide the same after recording the evidence of the parties. The petitioner was 

arrested in this case on 19.09.2017 and he remained absconder for a period of more than four 

years. The offence alleged against the petitioner comes within the purview of prohibitory 

clause of section 497, Cr.P.C. Prima facie sufficient incriminating material is available on 

record connecting the petitioner with the commission of instant occurrence. 

7. For what has been discussed, above instant petition having no force stands dismissed. 

HBT/M-40/L          Bail refused. 

 

PLJ 2018 Cr.C. 632 

[Lahore High Court, Lahore] 

Present: SARDAR MUHAMMAD SHAMIM KHAN, J. 

ABDUL RAB--Petitioner 

versus 

STATE and another—Respondent 

 

Crl. Misc. No. 136247-B of 2018, decided on 14.5.2018. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 497(2)--Pakistan Penal Code, (XLV of 1860), S. 376--Bail after arrest--Grant of--

Further inquiry--Allegation of--Commission of Zina-bil-Jabr--Allegations of commission 

of Zina-bil-Jabr with victim against petitioner was not proved--Victim medically 

examined--Opinion of Doctor--Her hymen was intact--No tears, Laccration or abrasion on 

her private part--No mark of violance on her body was found--Report of DNA test, rape 

was not committed but only attempt to rape was found--Allegation of commission of Zina-

bil-Jabr has not been proved--Petition was behind bars--No more required for further 

investigation--Case was of further inquiry--Bail was allowed.    [Pp. 633 & 634] A 

Mr. Muhammad Asif Chattha, Advocate for Petitioner. 

Mr. Ali Hassan DPP for State. 

Syed Afzal Shah Bukhari, Advocate for Complainant. 
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Date of hearing: 14.5.2018 

ORDER 

Abdul Rab petitioner seeks post arrest bail in a case registered against him vide FIR No. 

2182/2017 dated 15.11.2017 offence under Section 376, PPC at police station Factory Area, 

Lahore. 

2.  According to FIR, on 12.11.2017 at about 8/9:00 p.m Abdul Rab petitioner who was 

allegedly armed with dagger criminally trespassed into the house of the complainant and 

forcibly confined her brothers Taha and Talha in a room. It has been alleged in the FIR that 

petitioner forcibly” took Liaba Ali complainant in another room where he forced her to 

remove her clothes at dagger point, whereupon, she removed her clothes and petitioner 

committed zina-bil-jbar with her. In the meanwhile, her brother Talha made call at 15, 

therefore, police reached at the place of occurrence and petitioner was apprehended by the 

police at the spot. Hence instant FIR was registered. 

3.  After hearing the arguments of learned counsel for the parties and learned DPP, it has been 

noticed that when police reached at the house of the complainant, Abdul Rab petitioner, Liaba 

Ali complainant/victim and her brother Talha were present in a room which was bolted from 

outside. Police opened the door of said room and Mst. Liaba Ali complainant/victim was 

wearing clothes at that time whereas petitioner was apprehended by the police at the spot but 

dagger was not recovered from his possession at that time. The complainant/victim did not 

initiate the legal proceedings against the petitioner when he was apprehended by the police at 

the spot, therefore, petitioner was released by the police on the same day of occurrence. On 

15.11.2017 about 3-days after the occurrence, Mst. Liaba Ali complainant lodged FIR against 

the petitioner wherein she levelled allegation of commission of zina-bil-jabr with her against 

petitioner. On 14.11.2017 Mst. Liaba Ali complainant was medically examined by the lady 

doctor and according to the opinion of lady doctor, her hymen was intact. No tears, laceration 

or abrasion was observed by the lady doctor on her (victim) private parts. The lady doctor also 

did not observe any mark of violence on the body of the victim. After the receipt of report of 

DNA test the lady doctor opined that rape was not committed but only attempt to rape was 

found. Keeping in view the facts and circumstances of the case, the allegation of commission 

of zina-bil-jabr with the victim against the petitioner has not been proved. The petitioner was 

arrested in this case on 29.11.2017 and he is behind the bars for a period of about 5½ months 

and is no more required by the police for the purpose of further investigation. No useful 

purpose would be served by keeping the petitioner in jail for an indefinite period. 

5.  For what has been discussed above, case of the petitioner comes within the ambit of 

further inquiry, therefore, this petition is accepted and petitioner is admitted to post arrest 

bail subject to his furnishing bail bonds in the sum of Rs. 2,00,000/- (Rupees two lacs only) 

with one surety in the like amount to the satisfaction of the learned Trial Court. 

(A.A.K.)          Bail allowed 
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PLJ 2018 Lahore 849 

Present: SARDAR MUHAMMAD SHAMIM KHAN, J. 

ABID HUSSAIN, HAVILDAR--Petitioner 

versus 

STATE and 2 others--Respondents 

 

W.P. No. 24629 of 2015, decided on 15.2.2018. 

Criminal Procedure Code, 1898 (V of 1898)-- 

----S. 382(b)--Pakistan Army Act, 1952, S. 135--Control of Narcotic Substances Act, 1997, 

Ss. 9 & 15--Constitution of Pakistan, 1973, Art. 199--Constitutional Petition--

Maintainability--Conviction and sentence under Army Act--Reckoning of period in 

substantive quantum of sentence--Entitlement for benefit of Section 382(b)--Validity--

Section 135 of Pakistan Army Act, 1952 clearly states that sentence will commence from 

date on which original proceedings were signed by President--Section 382-B, Cr.P.C. is not 

legally applicable to sentence awarded under Pakistan Army Act, 1952--Petitioner is not 

entitled to benefit of Section 382-B, Cr.P.C.--Petition was dismissed.            [P. 851] A & B 

Nabi Dad versus Registrar Court of Appeals, Judge Advocate General’s Department, GHQ 

Rawalpindi & others PLD 2009 Quetta 27 & Syed Hashim Ali Shah versus President 

Summary Military Court Karachi, etc (NLR 1983 Cr L J 483) and Shah Hussain versus The 

State PLD 2009 SC 460, ref. 

Mr. Muhammad Anas Ghazi, Advocate for Petitioner. 

Mr. Sittar Sahil, AAG for State. 

Date of hearing: 15.2.2018. 

ORDER 

Through this constitutional petition filed under Article 199 of the Constitution of Islamic 

Republic of Pakistan 1973, Abid Hussain Havildar petitioner/convict seeks direction of this 

Court to Superintendent Kot Lakpat Jail, Lahore/Respondent No. 3 for extending the benefit 

of provision of Section 382(b), Cr.P.C. to the petitioner/convict. 

2.  Brief facts behind filing of instant petition are that Abid Hussain petitioner was tried 

under Pakistan Army Act, 1959 read with Sections 9 & 15 of the Control of Narcotic 

Substances Act, 1997 for aiding/abetting export of narcotics drug from Pakistan and he was 

found guilty of the charge, therefore, he was awarded sentence to 14-years imprisonment by 

the Field General Court Martial on 28.02.2011. 

3.  Being aggrieved of impugned judgment dated 28.02.2011 passed by Field General Court 

Martial (Military Court), Abid Hussain petitioner filed Writ Petition Bearing No. 

24629/2015 before this Court. 



 

(364) 

 

4.  Learned counsel for the petitioner/convict contended that petitioner was arrested by the 

Military authorities in this case on 25.5.2010 whereas he was convicted and sentenced to 14-

years by Military Court on 28.02.2011, therefore, his detention period as under trial prisoner 

has not been reckoned to his substantive quantum of sentence; that letter dated 28th 

February 2011 issued by Lieutenant Colonel President Field General Court Martial 

establishes that petitioner remained under the custody of military authorities for a period of 

about nine months; that in the impugned judgment dated 28.02.2011 benefit of Section 382-

B, Cr.P.C. was not extended to the petitioner which was a mandatory provision of law. Thus, 

it is submitted that by accepting this petition benefit of Section 382-B, Cr.P.C. may 

graciously be extended to the petitioner/convict and period already undergone by the 

petitioner as under trial prisoner may be reckon in his substantive quantum of sentence. 

Reliance has been placed on case laws reported as Shahid Mahmood versus The State & 

others (PLD 2011 Lahore 502) and Javed Iqbal versus The SHO and others (2013 PCr.LJ 

1394 Lahore). 

5.  Learned A.A.G has vehemently opposed this petition on the grounds that instant petition 

is not maintainable keeping in view the Article 199(3) of the Constitution of Islamic 

Republic of Pakistan, 1973, wherein it has categorically been held that “an order shall not be 

made under clause (1) on application made by or in relation to a person who is a member of 

the Armed Forces of Pakistan, or who is for the time being subject to any law relating to any 

of those Forces”; that petitioner was convicted under Pakistan Army Act, 1952 which is a 

special law and benefit of Section 382-B, Cr.P.C. is not applicable in the sentences awarded 

under the said Act. Thus, it is submitted that instant petition is liable to be dismissed. 

6.  I have heard the arguments of learned counsel for the petitioner, learned AAG and 

perused the record with care. 

7.  It has been noticed that Abid Hussain petitioner was convicted under, Pakistan Army Act 

vide judgment dated 28.02.2011, Section 135 of Pakistan Army Act, 1952 clearly states that 

sentence will commence from the date on which original proceedings were signed by 

President. In view of the matter, Section 382-B, Cr.P.C. is not legally applicable to the 

sentence awarded under Pakistan Army Act, 1952. While seeking guidance from case laws 

reported as Nabi Dad versus Registrar Court of Appeals, Judge Advocate General’s 

Department, GHQ Rawalpindi & others (PLD 2009 Quetta 27), Syed Hashim Ali Shah 

versus President Summary Military Court Karachi, etc (NLR 1983 Cr L J 483) and Shah 

Hussain versus The State (PLD 2009 Supreme Court 460) I am of the considered view that 

petitioner is not entitled to the benefit of Section 382-B, Cr.P.C. Thus, instant petition 

having no force stands dismissed. 

(M.M.R.)                Petition dismissed 
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PLD 2019 Lahore 330 

Before Sardar Muhammad Shamim Khan and Syed Shahbaz Ali Rizvi, JJ 

MUHAMMAD AMEEN---Petitioner 

Versus 

GOVERNMENT OF PUNJAB and others---Respondents 

 

Writ Petition No.221577 of 2018, decided on 16th October, 2018. 

Anti-Terrorism Act (XXVII of 1997)--- 

----Ss. 7(a) & 22---Penal Code (XLV of 1860), Ss. 364-A, 376, 377, 302(b) & 201---

Pakistan Prisons Rules, 1978, R. 354---Constitution of Pakistan, Art. 14(1)---Sentence of 

death awarded to a convict---Execution of death sentence in a public place---

Constitutionality and legality---According to S. 22 of the Anti-Terrorism Act, 1997 the 

High Court had no power to change the venue of execution of sentence of death of any 

condemned prisoner, rather, it empowered the Government to specify the manner, mode 

and place of execution of any sentence passed under the said Act---Furthermore R.354 of 

the Pakistan Prisons Rules, 1978 provided that executions shall normally take place at 

the District Prison of the District in which the prisoner was sentenced---Present convict 

had been found guilty of raping and murdering a minor, which was a barbaric act, but a 

barbaric crime did not have to be visited with a barbaric penalty such as public hanging--

-Dignity and self-respect of every man had become inviolable and such guarantee was 

not subject to law but was an unqualified guarantee---If the death sentence of present 

convict was conducted publicly, there were chances of public aggression which may 

cause danger to his life before execution of his death sentence and the lives of public---

Constitutional petition was dismissed accordingly. 

Ishtiaq A. Ch. for Petitioner. 

Sittar Sahil and Ch. Muhammad Jawad Yaqoob, Assistant-Advocates-General Punjab, 

Lahore. 

Muhammad Ahmed Pansota for Public Interest Litigation. 

Dr. Qadeer Alam AIG(J) 

Muhammad Zubair, Assistant Superintendent Central Jail, Lahore. 

Hafiz Qamar, Section Officer with record. 

ORDER 

Through this constitutional petition, Muhammad Ameen petitioner seeks direction of 

this Court to respondents Nos.1 to 3 to the effect that Imran Ali convict (respondent 

No.4) should be hanged publically who is confined in Central Jail Lahore in case FIR 

No.08/2018 dated 04.01.2018 offences under sections 364-A, 376, 377, 302(b), 363 and 
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201, P.P.C. read with section 7 (a) of Anti-Terrorism Act, 1997 registered at Police 

Station A-Division, Kasur. 

2. Learned counsel for the petitioner contended that Imran Ali was convicted and 

sentenced to death by learned Judge Anti-Terrorism Court Lahore in the aforesaid case; 

that against his conviction and sentence, Imran Ali convict preferred appeal before this 

Court which was dismissed; that thereafter Imran Ali preferred appeal before august 

Supreme Court of Pakistan which was also dismissed; that Mercy Petition filed by 

aforesaid condemned prisoner was dismissed by President of Islamic Republic of Pakistan; 

that death warrant of Ali Imran has been issued and signed by learned trial court for its 

execution on 17.10.2018; that alleged act of the condemned prisoner was absolutely 

horrendous and barbaric as the crime was committed by the condemned prisoner with a 

minor and innocent girl aged about 7/8 years, therefore, in order to deter such crime from 

the society the death sentence of Imran Ali convict be conducted publically; that section 

22 of Anti-Terrorism Act, 1997 empowers the Government to change the venue of 

execution of sentence of death of any condemned prisoner. Thus, it is submitted that by 

accepting this petition, direction be issued to respondents Nos.1 to 3 for making 

arrangement for execution of sentence of death of Imran Ali convict publically. 

3. Learned Assistant Advocates General Punjab have vehemently opposed this petition 

on the ground that section 22 of Anti-Terrorism Act, 1997 does not provide for the 

execution of death sentence of any condemned prisoner at public place; that according to 

Rule 354 of the Pakistan Prisons Rules 1978 the execution of sentence shall take place at 

District Prison of the District in which the prisoner was sentenced; that petitioner has 

neither approached the Government nor learned Judge Anti-Terrorism Court, who issued 

death warrant of Ali Imran and signed for its execution on 17.10.2018, rather, he 

(petitioner) has directly approached this Court for the said purpose. Thus, it is submitted 

that instant petition is liable to be dismissed. 

4. We have heard the arguments of learned counsel for the petitioner, learned Assistant 

Advocates General Punjab and perused the available record with care. 

5. Admittedly Imran Ali condemned prisoner was awarded death penalty by learned 

trial court. His appeal up to the level of august Supreme Court of Pakistan was dismissed. 

Mercy Petition filed by aforesaid condemned prisoner was also dismissed by President of 

Islamic Republic of Pakistan. The death warrant of Imran Ali has already been issued by 

learned trial court and signed for its execution on 17.10.2018. 

6. Section 22 of Anti-Terrorism Act, 1997 is reproduced as under:- 

Manner and place of execution of sentence. 
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The Government may specify the manner, mode and place of execution of any 

sentence passed under this Act, having regard to the deterrent effect which such 

execution is likely to have. 

According to aforesaid section this Court has no jurisdiction to change the venue of 

execution of sentence of death of any condemned prisoner, rather, it empowers the 

Government to specify the manner, mode and place of execution of any sentence passed 

under aforesaid Act. It has been noticed that prior to the filing of instant petition, 

Muhammad Amin petitioner preferred an application before Home Secretary Govt. of the 

Punjab/respondent No.1 for changing the place of execution of death sentence of Imran Ali 

convict and said application is pending adjudication before respondent No.1 and same has 

not been decided by him (respondent No.1) till yet. The petitioner did not bother to pursue 

the aforesaid application, rather, he (petitioner) filed the instant petition before this Court 

seeking execution of death sentence of convict publically therefore instant petition is not 

maintainable. The petitioner has not approached the learned trial court who issued death 

warrant of Imran Ali and signed for its execution on 17.10.2018. Rule 354 of Pakistan 

Prisons Rules 1978 clearly provides that executions shall normally take place at the District 

Prison of the District in which the prisoner was sentenced. The Article 25 read with Article 4 

of the Constitution of Islamic Republic of Pakistan 1973 provides for equal protection of 

law to all citizens and all the persons be treated equally. Moreover Article 9 of the 

Constitution protects life and liberty of every person residing in its territory. If death 

sentence of Imran Ali condemned prisoner is conducted publically, then there are chances of 

public aggression which may cause danger to his life before execution of his death sentence 

and the lives of public. Article 14 (1) of the Constitution of Islamic Republic of Pakistan, 

1973, which is contained in the Chapter relating to fundamental rights, provides as follows:- 

"14. (1) The dignity of man and, subject to law, the privacy of home, shall be inviolable." 

Perusal of aforesaid provision of Constitution reveals that the dignity as well as self-

respect of every man has become inviolable and this guarantee is not subject to law but 

is an unqualified guarantee. It has further been observed, that, undoubtedly, the crime in 

which the accused has been found to be guilty is barbaric and it is shameful for any civil 

society which no society should tolerate but a barbaric crime does not have to be visited 

with a barbaric penalties such a public hanging. The Court has always to act in 

accordance with the principle of law and must confine itself within the parameter laid 

down by the Constitution. 

7. For what has been discussed above, instant petition having no force stands 

dismissed. 

MWA/M-59/L        Petition dismissed. 
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2019 YLR 59 

[Lahore] 

Before Sardar Muhammad Shamim Khan, J 

ZEESHAN alias MANNA---Appellant 

Versus 

The STATE---Respondent 

 

Criminal Appeal No.237-J of 2014, decided on 25th June, 2018. 

(a) Penal Code (XLV of 1860)--- 

----S. 302 (b)---Qatl-i-amd---Appreciation of evidence---Delay of about forty five 

minutes in lodging of FIR---Effect---Record showed that occurrence took place at about 

10.30 p.m. whereas matter was reported to the police at about 11.15 p.m.---Accused was 

nominated in the promptly lodged FIR with specific role of causing firearm injury on the 

back side of the head of the deceased---Eye-witnesses had been nominated in the said 

FIR---Such promptly lodged FIR excluded chances of consultations and deliberation. 

(b) Penal Code (XLV of 1860)--- 

----S. 302(b)---Qatl-i-amd---Appreciation of evidence---Motive, proof of---Motive for 

the occurrence was an altercation taken place between the accused and deceased but the 

matter was settled between the parties through respectables of the locality---Prosecution 

witnesses had submitted that accused had grudge in his mind that why deceased had 

quarrelled with him---Accused made good his escape from the place of occurrence after 

resorting to firing at the deceased, and he raised "lalkara" that he had taught a lesson to 

deceased for insulting him and quarrelling with him---Witness had deposed that accused 

threatened deceased that he would teach a lesson for his insult---Prosecution had proved 

the motive part of its story against the accused. 

(c) Penal Code (XLV of 1860)--- 

----S. 302(b)---Qatl-i-amd---Appreciation of evidence---Ocular account corroborated by 

medical evidence---Prosecution case was that accused armed with pistol fired at the son 

of complainant who succumbed to the injuries---Ocular account was furnished by the 

witnesses including complainant---Prosecution witnesses had fully supported the 

prosecution version as narrated by the complainant in FIR---Although, complainant was 

father of deceased, whereas remaining witnesses were cousin and uncle of the deceased, 

yet they were not inimical to the accused, therefore, their testimony could not be 

discarded merely on account of their relationship with deceased---Said witnesses were 

natural witnesses and their evidence was confidence inspiring and trustworthy---

Occurrence had taken place at night time yet the witnesses had given the source of 

identification by stating that they identified the accused at the spot in the light of 

electricity bulb---Said witnesses remained consistent on all material points and there was 
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no discrepancy in their evidence---Said witnesses had given full detail of occurrence 

leading to the murder of deceased at the hands of the accused---Eye-witness was cross-

examined at length but defence failed to shatter the evidence of said witness---Single 

accused was involved in the present case and it could not be expected from complainant, 

who was real father of deceased that he would let off the real culprit and would falsely 

involve accused in the murder of his real son in the absence of enmity between them---

Substitution in such situation was rare phenomenon---Ocular account furnished by the 

witnesses found corroboration from the medical evidence of the deceased---Medical 

evidence of deceased corroborated the seat of injury, weapon used by the accused and 

established the time of occurrence---Medical evidence of the deceased was in line with 

the ocular account furnished by the prosecution--- Circumstances established that 

prosecution had proved its case beyond reasonable doubt against the accused---Appeal 

having no force dismissed. 

Mawas Khan v. The State and another PLD 2004 SC 330 and Mir Dad v. The State 

1985 PCr.LJ 881 ref. 

(d) Penal Code (XLV of 1860)--- 

----S. 302(b)---Criminal Procedure Code (V of 1898), S. 342---Qatl-i-amd---

Appreciation of evidence---Specific plea taken by accused in his statement---Effect---

Accused took specific plea in his defence that deceased was murdered by unknown 

dacoits during the wardat of dacoity in the darkness of night but said plea taken by the 

accused was not proved by him during the trial---Accused was bound to prove the said 

plea taken by him in defence. 

Anwar Shamim and another v. The State 2010 SCMR 1791 rel. 

(e) Penal Code (XLV of 1860)--- 

----S. 302(b)---Qatl-i-amd---Appreciation of evidence---Recovery of weapon of offence 

from accused---Reliance---Scope---Record showed that pistol along with two live bullets 

was taken into possession by the police from the residential house of the accused on his 

pointation, yet no crime empty was secured by the police from the place of occurrence---

Alleged recovery of pistol was inconsequential and was not a corroborative piece of 

evidence against the accused because nothing had been matched with the said pistol 

allegedly recovered after the period of six years---Recovery was only corroborative 

piece of evidence and same was not fatal for the prosecution case. 

Ch. Muhammad Anwar Bhinder for Appellant. 

Ch. Sarfaraz Ali Dayal for the Complainant. 

Ali Hassan DPP for the State. 

Date of hearing: 15th May, 2018. 
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JUDGMENT 

SARDAR MUHAMMAD SHAMIM KHAN, J.---The instant appeal was filed by 

Zeeshan alias Manna convict (appellant) against the judgment dated 29.04.2014 passed 

by learned Addl. Sessions Judge, Sialkot, whereby, appellant was convicted under 

section 302(b), P.P.C. and sentenced to imprisonment for life as Ta'zir along with 

compensation of an amount of Rs.2,00,000/- ( Rupees Two lacs only) payable to the 

legal heirs of Muhammad Ishaq deceased, in default thereof, to further undergo six 

months S.I, in case FIR No.23/2007 dated 11.01.2007 offence under section 302, P.P.C. 

registered at Police Station Hajipura District Sialkot. 

2. Brief facts of prosecution story, according to the complaint (EX.PA) are that three 

days prior to the instant occurrence an altercation took place between Muhammad Ishaq 

deceased and Zeeshan alias Manna accused but respectables of the locality got 

compromise effected between them. On 11.01.2007 at night time the complainant, his 

son Muhammad Ishaq and other family members were present at the house. In the 

meanwhile, Zeeshan alias Manna accused came over there and called his son 

Muhammad Ishaq and took him (Muhammad Ishaq) in his company. Niaz Ahmed 

complainant ( since died) also chased them whereas, PWs Shabbir Ahmed ( since died) 

and Muhammad Zulfiqar met him in the street and they also accompanied him 

(complainant). At about 10:30 p.m, when they reached near the ladies Eid-Ghah 

Opposite Water Motor, accused Zeeshan pulled out his pistol from his 'dub' and made 

fire on the person of Muhammad Ishaq which landed on the backside of his head and 

said fire crossed from his left eye. Muhammad Ishaq fell down on the ground in an 

injured condition whereas accused Zeeshan made good his escape from the place of 

occurrence while raising 'lalkaras'. The complainant and P.Ws took Muhammad Ishaq to 

civil hospital in an injured condition but he succumbed to the injuries on the way. On the 

basis of an application submitted by Niaz Ali complainant, formal FIR EX.PA/1 was 

registered. 

3. It is pertinent to mention here that Zeeshan accused was declared juvenile by the 

learned trial court vide order dated 06.02.2014, therefore, his trial was conducted under 

Juvenile Justice System Ordinance 2000 by learned trial court. Zeeshan accused 

absconded himself, therefore, initially report under section 512, Cr.P.C. was submitted 

against the appellant before the learned trial court. The learned trial Court after 

recording the examination-in-chief (statements) of P.W-1 Niaz Ali complainant( since 

died) PW2 Shabbir Ahmad ( since died) and other P.Ws in the absence of the accused, 

directed the office to consign the file of instant case to the record room till the arrest of 

Zeeshan accused. 

4. After the arrest of Zeeshan accused complete challan was submitted before the 

learned trial court for trial. Formal charge against the accused/appellant was framed to 



 

(371) 

 

which, he pleaded not guilty and opted to be tried. In order to prove its case, the 

prosecution examined following thirteen witnesses. 

PW-1, Dr. Muhammad Abbas Qari conducted postmortem examination on the dead 

body of Muhammad Ishaq deceased and found the following injuries on his person. 

1. Left eye was full lost. All the area of eye socket was fully crushed and heavily 

bled. This was the exit wonld of injury No.2. 

2. A rounded wound of entry about 1:00 cm in diameter on the right side of occipital 

area of head. 

According to the opinion of the doctor, injury No.1 was the result of injury No.2 and this 

injury was sufficient to cause death in ordinary course of nature. Injury was ante-mortem 

and was caused by firearm. The probable time between injuries and death was 

instantaneous and between death and post mortem examination was 5 to 7-hours:-- 

PW-2, Muhammad Khaliq 419/HC kept the sealed parcel said to contain pistol 30-

bore in Malkhana. 

PW-3 Waris Ali 869/C transmitted the sealed parcel said to contain pistol 30-bore to 

the office of Punjab Forensic Science Agency, Lahore. 

PW-4 Muhammad Khalid 686/C escorted the dead body of the deceased to mortuary 

of Govt. Sardar Begum Hospital Sialkot. 

PW-5 Zulfiqar is the witness of ocular account. 

PW-6 Qamar Zia ASI/Duty Officer chalked out formal FIR EX.PA/1 on the basis of 

complaint Ex.P.A sent to him by Muhammad Akram Sub-Inspector through Saif 

Ali constable. 

PW-7 Muhammad Ismail identified the dead body of Ishaq deceased before the 

medical officer at the time of his postmortem examination. 

PW-8 Muhammad Jafar is the witness of recovery of pistol 30-bore along with two 

live bullets from the possession of the appellant. 

PW-9 Saif Ullah 1455/HC kept the sealed parcels said to contain blood-stained cotton 

in Malkhana. 

PW-10 Fida Hassan 1188/C executed the non-bailable warrants of arrest (Ex.PJ) of 

accused Zeeshan alias Manna. 

PW-11 Muhammad Shabbir Sub-Inspector conducted the investigation of this case. 

PW-12 Muhammad Akram Inspector also conducted the partial investigation of this 

case. 
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PW-13 Atta Ullah 20971/HC transmitted the sealed parcel said to contain blood-

stained cotton to the office of chemical examiner Lahore. 

5. The prosecution gave up P.Ws Muzaffar Hussain 594/C, Zohaib Chand and 

Muhammad Yousaf being un-necessary whereas Niaz Ali (complainant) and Shabbir 

Ahmad Sharif P.W were given-up by prosecution being dead and closed the prosecution 

evidence after tendering in evidence the report of Chemical Examiner as well as report 

of Punjab Forensic Science Agency Lahore as EX.P.Q and EX.PR respectively. 

6. After recording the prosecution evidence, the appellant was examined under section 

342, Cr.P.C. wherein he denied the allegation levelled against him by the prosecution. 

The accused/appellant neither produced any defence evidence nor opted to depose on 

oath as required under section 340(2), Cr.P.C. In reply to the question that why this case 

was against you and why the PWs have deposed against you, appellant stated as under:-- 

All the PWs are related inter se and interested witnesses. In fact deceased was a 

vagabond and addicted person. Prior to the occurrence, father of the deceased 

who belonged to Gujjar family asked the hand of my sister for his deceased son 

but my father refused it. The complainant become annoyed with my family on my 

father's refusal. The occurrence took place at the odd hour of night in a deserted 

place by some unknown dacoits. The complainant and PWs after deliberation and 

consultation falsely implicated me in the instant case due to previous family 

grudge and on the basis of suspicion." 

7. Learned counsel for the appellant contended that Zeshan alias Mana appellant has 

falsely been implicated in the instant case on the basis of mala fides; that occurrence 

took place at odd hours of winter night in a deserted area; that motive behind this 

occurrence as alleged by the complainant in the FIR was that three days prior to the 

instant occurrence an altercation took place between Muhammad Ishaq deceased and 

Zeeshan alias Mana appellant but matter was settled between the parties on account of 

intervention of respectables of the locality and thereafter on account of this grudge, 

appellant committed the murder of Muhammad Ishaq deceased by summoning him from 

his house; that in the background of such motive it was highly improbable that Niaz Ali 

complainant allowed his son Muhammad Ishaq to accompany Zeeshan alias Manna 

accused at odd hours of winter night; that infact some unknown dacoits committed the 

murder of Muhammad Ishaq son of the complainant ;that neither the complainant and 

P.Ws were present at the place of occurrence at the relevant time nor they witnessed the 

instant occurrence ; that complainant and P.Ws have falsely implicated the appellant in 

the commission of instant occurrence by substituting the real accused on account of 

previous enmity between the parties; that P.Ws are related inter se and are chance 

witnesses whose testimony could not be believed for recording of conviction and 

sentence against the appellant; that Niaz Ali complainant and Shabbir Ahmad P.W died 

during the trial and their statements were recorded by learned trial court under section 
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512, Cr.P.C. in absence of the appellant, therefore, same cannot be used as evidence 

against him (appellant); that postmortem examination on the dead body of deceased was 

conducted with extraordinary delay of six hours after the occurrence ; that allegedly 

appellant made fire on the backside of head of Muhammad Ishaq from a close range but 

no burning and blackening was present there; that learned trial court did not deal with 

the case of the appellant judiciously and passed the impugned judgment merely on the 

basis of conjectures and surmises; that prosecution failed to prove its case beyond 

reasonable doubt against the appellant. Thus, it is submitted that by accepting this 

appeal, impugned judgment passed by learned trial court may be set aside and appellant 

may be acquitted of the charge. 

8. Learned counsel for the complainant and learned DPP have vehemently opposed 

this appeal on the grounds that Zeeshan alias Mana appellant was nominated in the 

promptly lodged FIR; that there was specific allegation against him that he made fire on 

the person of Muhammad Ishaq which landed on the backside of his head and same 

crossed through his left eye; that ocular account furnished by the prosecution qua the 

allegation against the appellant is in line with the medical evidence of Muhammad Ishaq 

deceased; that appellant remained proclaimed offender for a period of about six years; 

that although Niaz Ali complainant and Shabbir Ahmed P.W. died during the trial yet 

their examination-in-chief under section 512, Cr.P.C. was recorded by learned trial court 

as P.W-1 and P.W-2 respectively wherein they fully implicated the appellant in the 

commission of murder of Muhammad Ishaq deceased; that examination-in-chief of the 

complainant (since dead) and Shabbir Ahmed P.W (since dead) recorded by learned trial 

court in the absence of the appellant can validly be used as evidence against him ( 

appellant); that Zeeshan alias Manna is sole accused in this case; that prosecution has 

proved its case against the appellant beyond reasonable doubt by producing cogent and 

convincing evidence; While relying on case laws reported as Mawas Khan v. The State 

and another (PLD 2004 Supreme Court 330) and Mir Dad v. The State (1985 PCr.LJ 881 

Peshawar) it is submitted that instant appeal is liable to be dismissed. 

9. I have heard the arguments advanced by learned counsel for the parties, learned 

DPP and perused the available record with care. 

10. It has been noticed that instant occurrence took place on 11.01.2007 at about 

10:30 p.m. (night) whereas matter was reported to the police at about 11:15 P.M. (night), 

within 45-minutes after the occurrence. Zeeshan alias Manna appellant is nominated in 

the promptly lodged FIR with specific role of causing firearm injury on the backside of 

head of Muhammad Ishaq deceased. The eye-witnesses have also been mentioned in the 

said FIR. Such promptly lodged FIR excludes chances of consultations and deliberations. 

11. The motive behind this occurrence as narrated by Niaz Ali complainant (P.W-1) 

was that three days prior to the instant occurrence an altercation took place between 
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Muhammad Ishaq deceased and Zeeshan alias Manna accused and matter was settled 

between the parties through respectables of the locality but Zeeshan alias Manna 

appellant entertained grudge in his mind that why Muhammad Ishaq son of the 

complainant had quarreled with him. 

12. Zeeshan alias Manna appellant remained P.C. for the period of about six years, 

therefore, initially challan under section 512, Cr.P.C. was submitted against the appellant 

before the learned trial court. On 29.06.2007 and 11.07.2007 the examination-in-chief of 

Niaz Ali complainant and Shabbir Ahmed (eye-witnesses) was recorded by learned trial 

court as P.W-1 and P.W-2 respectively in absence of the accused. The aforesaid P.Ws in 

their respective statements categorically deposed regarding motive part of the 

prosecution story by contending that three days prior to the instant occurrence an 

altercation took place between Muhammad Ishaq and Zeeshan alias Manna but the 

matter was settled between the parties through respectables of the locality. It was further 

submitted by both the P.Ws that appellant had grudge in his mind that why Muhammad 

Ishaq had quarreled with him (appellant) and when the appellant made good his escape 

from the place of occurrence after resorted to firing at the deceased he raised lalkara' that 

he had taught a lesson to Ishaq for insulting him and quarreling with him. Zulfiqar P.W 

appeared before the learned trial court as P.W-5 who deposed that Zeeshan alias Manna 

appellant threatened Muhammad Ishaq deceased that he would teach a lesson for his 

insult. The contention of learned counsel for the appellant that on account of said motive 

it was highly improbable that Niaz Ali complainant allowed his son Muhammad Ishaq to 

accompany Zeeshan alias Manna accused at odd hours of winter night is without force 

because although matter was settled between the parties by the intervention of 

respectables of the locality yet appellant entertained grudge in his mind and committed 

the murder of Muhammad Ishaq on account of aforesaid motive. It is also in the 

evidence that after inflicting firearm injury on the person of the deceased, Zeeshan alias 

Manna appellant raised lalkara that he had taught a lesson to Ishaq for insulting him and 

quarreling with him. Even other-wise motive is always in the mind of the accused. In 

these circumstances, prosecution has proved the motive part of its story against Zeeshan 

alias Manna appellant. 

13. The ocular account in this case has been furnished by Niaz Ali P.W-1 

(complainant since dead), Shabbir Ahmed P.W-2 (since dead) and Zulfiqar P.W-5. The 

examination-in-chief of Niaz Ali and Shabbir Ahmed was recorded under section 512, 

Cr.P.C. in the absence of the accused which were transferred to the file of instant case as 

an evidence against the appellant by learned trial court vide order dated 10.04.2014. All 

the eye-witnesses (Niaz Ali complainant since dead, Shabbir Ahmed since dead and 

Zulfiqar) have fully supported the prosecution's version as narrated by the complainant 

in FIR Ex.P.A/1. All the aforesaid eye-witnesses in their respective statements deposed 

that when they reached near ladies Eid Gah, the appellant threatened Ishaq that he would 

teach him a lesson for his insult and thereafter the appellant took out his pistol from his 
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'dub' and made a fire which hit him (Muhammad Ishaq) on the back side of his head. 

Muhammad Ishaq fell down on the ground whereas appellant made good his escape from 

the place of occurrence while raising 'lalkara' that he had taught a lesson to Ishaq for 

insulting him and quarreling with him. Muhammad Ishaq was taken to civil hospital in 

an injured condition but he succumbed to the injuries on the way. 

14. Although Niaz Ali complainant is real father of Muhammad Ishaq deceased, 

Zulfiqar P.W is cousin of Muhammad Ishaq deceased whereas Shabbir P.W is maternal 

uncle of deceased yet they are not inimical to the appellant, therefore, their testimony 

cannot be discarded merely on account of their relationship with Muhammad Ishaq 

deceased, rather, they are natural witnesses and their evidence is confidence inspiring 

and trust worthy. Although, occurrence took place at night time yet the P.Ws have given 

the source of identification by stating that they identified the appellant at the spot in the 

light of electricity 'bulb'. Perusal of evidence of aforesaid P.Ws reveals that they 

remained consistent on all material points and there was no discrepancy in their 

evidence. They have given full details of occurrence leading to the murder of 

Muhammad Ishaq deceased at the hands of the appellant. Zulfiqar P.W-5 was cross-

examined by learned defence counsel at length but defence failed to shatter the evidence 

of said eye-witness. 

15. Zeeshan alias Manna is single accused in this case. It cannot be expected from 

Niaz Ali complainant, who is father of Muhammad Ishaq deceased that he would let off 

the real culprit and would falsely involve appellant in the murder of his real son in the 

absence of enmity between them. Substitution in such situation is rare phenomenon. 

16. The ocular account furnished by the prosecution also finds corroboration from the 

medical evidence of the deceased. In order to prove the injuries on the person of 

Muhammad Ishaq deceased prosecution produced Dr. Muhammad Abbas Qari (PW-1) 

who conducted post mortem examination on the dead body of Muhammad Ishaq 

deceased. The doctor observed two fire arm injuries on the person of the deceased. 

Injury No.1 on left eye of the deceased is an exit wound of injury No.2 whereas doctor 

observed injury No.2 on right side of occipital area of head of the deceased. Injury No.2 

was declared the cause of death of Muhammad Ishaq deceased, which was ante mortem 

in nature and caused by firearm. According to the opinion of doctor, bullet while passing 

through the brain crushed it and also led to heavy internal and external hemorrhage 

leading to shock, deep coma and instantaneous death. The probable time between 

injuries and death was instantaneous and between death and post mortem examination 

was 5 to 7-hours, therefore, medical evidence of Muhammad Ishaq deceased 

corroborates the seat of injury, weapon used by the appellant and establishes the time of 

occurrence. The medical evidence of the deceased is in line with the ocular account 

furnished by the prosecution. 
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17. So far as the contention of learned counsel for the appellant that Niaz Ali 

complainant and Shabbir Ahmad P.W died during the trial and their examination-in-

chief was recorded under section 512, Cr.P.C. by the learned trial court in absence of the 

appellant and that said P.Ws. were not cross-examined by learned defence counsel, 

therefore, same cannot be used as evidence against him (appellant) is without force 

because Zeeshan alias Mana appellant remained P.O. for a period of about six years and 

report under section 512, Cr.P.C. was submitted against him before the learned trial 

court. The learned trial court after fulfilling the requirements under the law, conducted 

the proceedings in this case in absence of the accused and recorded the examination-in-

chief of seven witnesses including Niaz Ali as P.W-1 and Shabbir Ahmed as P.W-2. The 

learned trial court after conducting the proceedings in accordance with law, directed the 

office to consign the file to the record room till the arrest of the accused. On 20.12.2012 

when the accused was arrested by the police, the aforesaid two witnesses had already 

been died, therefore, prosecution did not produce the aforesaid two P.Ws before the 

learned trial court at the time of trial. Their statements recorded under section 512, 

Cr.P.C. were transferred as an evidence in the instant case by the learned trial court vide 

order dated 10.04.2014 on the application submitted by learned DDPP which has become 

the part of instant file, therefore learned trial court rightly relied upon the statements of 

aforesaid two P.Ws. keeping in view the provisions of section 512(1), Cr.P.C. which is 

reproduced as under:-- 

Record of evidence in absence of accused: 

(1) "If it is proved that an accused person has absconded, and that there is no 

immediate prospect of arresting him, the Court competent to try or send for trial 

to the court of Session or High Court such person for the offence complained of 

may, in his absence, examine the witnesses (if any) produced on behalf of the 

prosecution, and record their depositions. Any such deposition may, on the arrest 

of such person, be given in evidence against him on the inquiry into, or trial for, 

the offence with which he is charged, if the deponent is dead". 

The case laws referred to by learned counsel for the complainant are very much clear on 

this point. 

The other contention of learned counsel for the appellant is that allegedly appellant 

made fire on the backside of head of Muhammad Ishaq from a close range but no 

burning and blackening was present there is also not believable as this fact has not been 

brought on record in the evidence of any of the prosecution witness. 

18. It is pertinent to mention here that Zeeshan alias Manna appellant took specific 

plea in his defence that Muhammad Ishaq deceased was murdered by unknown dacoits 

during the wardat of dacoity in the darkness of night but said plea taken by the appellant 

was not proved by him during the trial. It was the duty of the appellant to prove the said 
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plea taken by him in his defence keeping in view the provisions of Article 121 of Qanun-

e-Shahdat Order, 1984 but needful has not been done by him. In this regard reliance has 

been placed on case law reported as Anwar Shamim and another v. The State (2010 

SCMR 1791). 

19. Although pistol along with two live bullets (P-7/1-2) was taken into possession by 

the police vide recovery memo EX.P.G from the residential house of the accused on his 

pointation yet as no crime empty was secured by the police from the place of occurrence, 

therefore, alleged recovery of pistol is inconsequential and is not a corroborative piece of 

evidence against the appellant because nothing has been matched with the pistol 

allegedly recovered on the pointation of the accused from his residential house after the 

period of six years but recovery is only corroborative piece of evidence and same is not 

fatal for the prosecution's case. 

20. For what has been discussed above, I have no hesitation in holding that 

prosecution has proved its case beyond reasonable doubt against the appellant in the 

shape of motive part of the prosecution story as well as ocular account corroborated by 

medical evidence, therefore, appellant was rightly convicted by the learned trial Court 

under section 302(b), P.P.C. and sentenced to imprisonment for life along with 

compensation of an amount of Rs.2,00,000/- payable to the legal heirs of the deceased 

which in my view is based on well settled principles of appreciation of evidence. Thus 

instant appeal having no force stands dismissed. 

JK/Z-20/L         Appeal dismissed. 

 


