A. L RO1017 Lahore 35 (1)
. Cnivis, |,

v Bakhsh and others Py
¥ Uobitionors,

V.
mperor -Respondont,

Criminal Rovn, No. 100 of 191" ;

a7th April, 1917 fv Ok ,I D17, dooided
n 97 P v from the Ordor of
. Magto., Merozeporo, dnted Gt) l)uuul:i

Cyiminal Procedure Codo (5 of 1898), S. 145
Omiuion to pass pl‘qhmmnry order or' to wrﬁ-
it is not fatal—Requirements are satisfied wh;:

motter is explained to parties on appearance,
The omission 1o frame an order in writing as

quired by S. 145 (1) of the Criminal Procedure

¢ or 10 serve a copy of the order on the
s us I‘L‘_‘I“”'"‘[ by 8. 145 (3) does not neces-
sarily invalidate proceedings under S, I.|.§
Sk, (g14) Lah- 205 A. LR, (1917) Lah, 35,
foll and 32 Cal. 552, not foll, o

Where, therefore, the parties appeared before
. Magistrate who explained matters to them
fally and they f:vulcntly understood everything
that was requistte.

Held, that there was no suflicient cause for

ey
('ml
p..u'tt

interference.

Sohan Lal and Lam Ralkha Mal— for

Petitioners
Muhammad 1 gbal—for Respondent.
Judgment.— There are two points, (1)

whether the omission to frame an order in

writing as required by 8. 145 (1) as the
| jnitiation of proceedings, and the omission

to serve a copy of the order on the parties
ss roquired by S. 145 (3) are such flaws as
to necessitate this Court’s sebting the pro-
wedings aside, and (2) whether the Magis-
trato is justified in holding that there was
danger of a breach of the peace.

Asto (1), pace Danwars Lal Mukerje V.

Hriday Chakravarti (1) and other rulings,

Wo have two clear rulings of this Coutt,

Yukmammad Sharif v. Dhanpat Rai (2)

wd Sojad Hussain v. Nanak Chand (3).

In the present case the parbies appeato

bolore the Magistrate and he explained

Lﬂatters fully to them, and they evidently

n‘iﬂl'atood everything that was requisite.

uréﬁ:t? (2), there 1s evidence. Counsel
- hat witnesses do not depose thab

eu“’”*“ dunger of breach of the peuco:
uxmess?nw:tpess does so depose he 18 merely

“Eistrf his own opinion. It 18 for the
lor iue after hearing the gvidence t0
~_'Sown opinion,

(1

(z} 5{?135) 32 Cal., gs2,

(‘]]«’\,I‘ l‘:l' (19|4) Lah. 295—"—'23 I. (;- 48?.
- R.(1917) Lah, 35=39 I. C. 301

Bajan Hungary u muu dﬁ;m;

(Shadi, Laf, ) Labore 95
I wao n _
Dt T VO

MK,
Keviston rejected,
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Hiane Liats J,

Sajad Hussain and  othars
I vl

y (]
Nanak Chand and others —Respondents,

Criminal Rovn, N j i
sl & . No. 2049 of 19.6, decid-
?V{f[u:::_) .J«ll-lIl If\fha-{sh, 1917, (rom the Order of
{10, sl Clos : ¢ ;
Novcm'bor, J.‘Jl[}_“‘ Ambals, dated 13th

(a) Criminal P. C. (5 of 1898
X . C ), S. 145—
?t:z:jl:.eme"" and procedure under S. "

In order to give jurisdiction to a Magistrate
take pr-ocecrlings under S. 145, Crim‘t!?::l"[:trl:;ct:
tlur.e Code, it is essential that he should be
satisfied that a dispute likely to cause a breach
of the peace exists, and such dispute must refer
to Ia‘ud or water or the boundaries thereof lying
within his local jurisdiction, If such a dispute
exists, L.he Magistrate is entitled to exercise his
jurisdiction, and the first step is the recording of
the .u_utiul order, the contents of which are
specified in the first clause of S. 145. 33 Cal.
352, ref to, [P. 36, C. 1.]

(b) Criminal P. C. (5 of 1898), Ss. 145 and
537—Omission to draw up preliminary order is
not fatal.

But the mere omission to record the prelimi-
nary order is not a fatal defect, if no prejudice
has been caused thereby A. L. K. (1914) Lah.
295 foll. 22 P. R. 1916 Cr. expl. [P 36,C. 1]

(c) Criminal P. C. (5of 1898), S. 145—Pro-
perty —Trees severed is not immovable pro-

perty within S 145.
Trees which have be

Petitioners.

en severed from the land do

not come within the purview of S. 145, sub-S.(2),
and no order under S. I45can be made with
respect to them. [P. 36, C. 2.]

Muhammad Igbal—for Petitioners.

Gokal Chand Narang for Duni Chand—
for Respondents.

Judgment.—This is an application for
rovision of an order passed by the Magis-
trate under S, 145, Oriminal Procedure
(ode, and the grounds, upon which the
order is sought to be revised, are: —

1. That the Magistrate did not pass an
order in writing as required by sub-S. 1 of

S. 145;
9. that there was no dispute likely to
cause a breach of the peace ;
3. that no order could be made respect-
ing the trees which had been cub and sever

od from the land.

As regards the
that though the
from the informatio

first contention, it appears
Magistrate was satisfied
n received by him thab
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0 (ilaputga likely to onuse w breach of the
pen.ce existed concernivg land, and thab
“)01‘1{41\ hﬁ jgsued summons to the parties
%mcm‘“@‘d vequiving them to attend his
»).01.11'\‘,, and pub in written statements of
i'.}::;r u_tl:esmmm\'o uh_mi,nm. with regard to the
P actual possession of the subject in
dlsputa, he did not place upon the rocord an
Ql’dt:}]‘ contemplated by the said gub-geotion.
It is, however, olear that the petitioners
fully Um’forstond the natuve of the proceed-
ings against them, put in their written
statements, and adduced witnesses in
support of their claim. It further appears
that on a subsequent date an order, which
BSSG.l]tinlly complies with the aforesaid sub-
section, was recorded and 10 prejudice
whatsoever was caused to any party by the
omission referred to above.

As pointed out in Khosh Mahomed
Sirkar v. Nazir Mahomed (1), in order to
give jurisdiction to a Magistrate to take
proceedings under S. 145, itis essential
that he should be satisfied that a dispute
likely to cause & breach of the peace exists,
and such dispute must refer to land or water
or the boundaries thereof 1ying within his
local jurisdiction. If such a dispute exists,
the Magistrate is entitled to exercise his
jurisdiction, and the first step is the record-
ing of the initial order, the contents of
which are specified in the first clause of
S. 145. Tndeed, it has been held by this
Court that the omission to record the
preliminary orderis not a fatal defect if no
prejudice has been caused thereby, vide
MulzammadS!zarz'fv.LalaD/zanpatRai(2).
- The judgment in Tara Chand V. ehart
Lal (3) does not dissent from that view, and
proceeds upon d that the Magis-

the groun
d evidence as required by

trate did not recor
sub-S. 4 of S. 145. Following the former
hold that the defect in the proce-

‘ruling, I :
. in the circumstances of the case,

dure 18,1
’not o fatal one and does not vitiate the

proceedings,
With respect to the second  objection, it

is sufficient to 82y that the Magistrate was
fully satisfied that the cutting of the trees
on the burning ground was likely to cause a
preach of the peace, and all the circum-
gtances of the case support that view
Indeed, he was so convinced of the probab':
lity .of a breach of the peace that }:11
cgnsidir?d that an immediate action waz
absolutely essential, and it appears that it
23 g9?6)R33(Cal. 352.
.I. R. (1914) Lah. 295 =2 C. 487
(3) (1916) 22 P.R. 1916 C9r§=3g % (é §2é

v, MUTSADDI

191y '.

was due to his prompb nction that no brey,
of the pence took place. h 3
As regards the last ground, UpOn  whig,
the order of the Magistrate is attacked 7, |
with the Jlenrned Counsel for the
hat the trees, which have begy| |
the land, do not cotne withiy| 1
of 8. 145, sub-5. 2, and that n,
145 could be made with) &
respect to the wood lying upon the ground, .
MThe order of the Magistrate does not
however, affect this wood, and DO inter.
ferenceo 18, consequently, necessary. Thers
can be no doubt that the petitioners, who
are forbidden to disturb the possession of
the respondents, have no means of access to |
the land and consequently to the wood
lying there, and have no alternative butte
get the dispute as to the title settledina
Civil Court. Mr. Muhammad Igbal for the |
petitioners frankly admits that his clients
do not dispute the factum of possession, and
he has not, therefore, quest-ioned the finding §
of the Magistrate on that point. '
Tor the aforesaid reasons I confirm the
order and dismiss the application for revi-

sion.
R.M./R.K.

AEIon
polibioners b
goverod from
the purview
order under S.

A pplication dismassed.
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BROADWAY, J.
Hari Raom—Plaintiff — Appellant.
V.
Mutsaddi and others — Defendants —

Respondents.

Second Appeal No. 16 of 1917, decided {8
on th]:} July, 1917, from the Decree of
Addl. Dist. Judge, Karnal, dated 11th May,

1916.

mi‘;ideﬁc° Act (1 of 118)72), S. 90—Ancient docw*
—Presumption—Period of i s

should be reckoned from date w(Len talsrt;enf:i;*

ness or otherwise becomes subject of prool

ofltis%ﬂyéng the presumption allowed by 5: 9°
wirals T vi e1i1{ce Act, the period of thirty year
et e reckoned from the date on which ¢ 2
genuineness or otherwise of the document §

becomes the subject of proof. 5 C.L.R. 135

In a suit instituted on the 3rd Ju 5, for @
. ly, 1915 s
?ndceecr]?;-au]on of the p]aintiﬁ’s%regrig‘arg r?ghts .'
Revenut;‘;“d which had been entered DY the 8
ke Hilat t.fgthor}tles as shamilat and of Whi¢" -
plainptiffnb1 cm}m&d to be in POSsession, t
to be exeCiieg hiscase on a deed of sale allege
1885, and the def his favour on the 7th A &
9th August ‘igffgnd;}n‘t:s pleas were filed On.thf'
document was clfall?e::gégh- thEgenuii\;neis o! [zh]
- “’" 3

foll. %




