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that suit he eonld nob inelu
for interest. It is clear that the t'-'-',n
elajms were mutuslly axclusive, and il
wa uphold the contention of tho defen-
dant, we would have to hold H‘m!. I.I!fs
[ was hound to includo in his

1o tha claim

plaintif ) ”
previous suit a clnim for possession.
1 contraveno the terms of

This view woul !
the contract entered into hy the partics.
It would mean one of two thingas: (a)
that the mortgages was entitled to 8o
for possession as well as interest, a right
not conferred upon him by the inatru-
ment: or (b) that he was hm!ur] to sue,
at any rate, for possessien in the fsw:,-nt
of a default by the mortgagor, which
would deprive himof the option conferred
by the covenant. In cither caso we
should be reading into the instrument a
provision which not only does not exish
there, but would run counter to an ez-
press stipulation entered into by the par-
ties. It is bayond dovbt that mno gound
int-rpretation of the law of procedure
should lead to such an absurd result.
The object of the rule embodied in 0.2,
R. 2, is to aviod the splitting of claims
and to prevent further litigation. The
rule is hased upon the salutary doctrine
contained in the maxim nemo debet bis
vezari pro una et eaden cousa. We fail
to ges how a person can complain of be-
ing twice vexed in respect of the same
cause, when he has himsell given his
adversary the option of making one elaim
or the other, but has not conferred upon
him the right to maks both the claims at
the same time.

In this view of the clanse, prescribing
the penalty for a breash of the stipula-
tion relating to the payment of interest,
wa are of opinion that the judgment in
Ganga Iam v. Abdul Rohman (2) which
has been relied upon by the learned coun-
sel for the respondent, is not on all fours
with the present case. That judgment
enunciates the rule that when, under the
mortgage deed, hoth principal and in-
terest, have become due, the mortgages
must cue for hoth together; otherwise he
will he deharred from claiming in a sub.
sequent, suit what was not claimed by
him in the prior suit. It appears that
the mortgages in that case was entitled
to suo not only for interest but also for
principal, and it was consequently held
that his omission to include in the pre.
vious soit his elaim for principal de-
Larred bim from recovering ib in a sub-

At Jas v, ABpUL JALIL,

”,yl”(;n!, guit. T'he cass L’:f’,rr; s
gomn extent, similar to the eas,,
with in [tam Ithay v. Devia (7) ’l'.'i B
Jibi Bahilal w. Bami Pillai (1 ‘
naither of which the contensi,, )' in
rajse) was acosded to, In view . ;":'
wording of the clauss with which 4, %
dealing wo are of opinion that the
tion of the correcinessor GAherwiyg of o -
rule enuncisted in Gangs Team v, gy,
Jeahman (2) does nob arize, | “r
ingly answer the question pub to uy ;.
the negative. o
poM. k. Answered in the negati,,

ara
3

"f
e 7.’;’7’,.,,:-

(11) (1895) 18 Mad, 257,

—
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Suant DAL AXD MARTINEACT, ),
Ali Jan—Plaintiffi—Appellant,

Abdul Jalil Ehan and others—Defen.
dants—Respondents.

Mize. First Appeal No. 1135 of 1916,
Decided on 25th February 1920, fro
order of Dist. Judge, Delhi, D/- 1%th

Jannary 1916. )
% %(a) Civil P. C.(1908),S. 83 — “Aliea

" e
enemy’—Not nationality but place of resi-
dence or place of business is test—Perma-
nent residence is not necessary — Residence
for substantial period in hostile countryis
sufficient unless it is with consent of Crown.

Nationality is not the test for determining
whether a person isan “alien enemy’” within the
meaning of S, 83. For this purpose the place
of residence or thz place where the business is
carried on is the determining factor and even a
Pritish sabject will bz treated as an alien enemy
if ke voluntarily resides or carries on business
in a hostile country: MeConnell v. Hector,
(1802) 3 Bos. & P. 113 and Porter v. Freuden-
berq, (1915) 1 K. B. 857, Foll.

Residence need pot amount to what is called
domicile, namely permanent residence sine
animo revertendi. A much less permanent resi-
denca iz sufficient to constitute a man an alien
;z:emy provided it is not of a temporary charac-

4r‘

If a person resides in a hostile country for a
substantial period of time, he acquires the dis-
ability attaching to an enemy during that period
unless such residencs is with the consent of the
Crown: Daimler Company Limited v. Con-
tinental Tyre and Rubber Company Limited,
(1916) 2 A. C. 207, Foll (p6C1]

% (b) Civil P. C. (1308), S. 83—Firm with
alien enemy as partner—Neither firm as
such, nor members who are not alien ene-
mies can maintain suit.

If one of the partners in a firm i3 an alien
enemy, neither he nor his partner who does nob
bear an enemy character can r-cover money
owing to the firmin the English Courts. Me-
Connell v. Hector, (1802) 3 PBos, & P. 113 and
Candilis and Sons v. Victor and Co., (1916) 23
T. L. R. 20, Foll. (p6C2]
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In a suit for rocovery of monoy
count of costs of building it appoared tht the
Plaintill irm consisled of six Porsons, ono of
whom l.| vod at Dolhi and earriod on the businoss
of tho firm, whilo tho romaining fivo resided nt
Meeea whera the partners had nnothor firm of n
difforont name. The action, though relating to
a lransaction entored into and probably enrried
out lrw(uro the declaration of war botween Britnin
and Turkey, was brought during the war;

Ifeld: (1) that oven if tho five portners residing
at Mecea wore British subjocts, they must still
be regarded as alien enomies Leenusa of thoir
residence in a hostilo country. (P50 2]

(2) that aceordingly neither the firm as such
nor the one member resident at Delhi could
maintain the present suit:  Rodriguez v. Speyer
Brothers, (1919) A. C. 59, Dist. (P 5 C2)

Mohammad Iqbal—for Appellant.

Mot: Sagar—for Respondents,

Judgment.—The action, which has
led to this appeal was brought by the
firm of Haji Ali Jan against the dofen-
dant Abdul Shakur Khan, for the reco.
very of a sum of money due to the §rm.
The allegations in the plaint are that
the predecessor of Abdul Shakur Khan
had asked the firm to get his serai at
Mecea repaired, and that the plaintiff
carried out the repairs and spent there-

-upon a large sum of money, much in ex-
cess of the amount deposited with the
plaintiff for the purpose. The action is
accordingly for the balance of the money
due to the plaintiff, Itis eommon ground
that the plaintiff firm .consists of six
persons, one of whom lives at Delhi and
carries on the business of the firm Haiji
Ali Jan, while the remaining five mem-
bers reside at Mecea where the partners
have got another firm called “Abdul
Sattar-Abdul Jabbar.” Now, the city
of Mecea is situate in the Turkish Vila-
vet of the Hedjaz, and a state of war was
proclaimed in November 1914 between
His Britannic Majesty and the Sultan of
Turkey. Theaction, though relating to
a transaction entered into and probably
carriad out hafore the declaration of
war, was brought during the war; and

Tthe crucial question for defermination

is-.whether such an action ecan bhe main.
tain€xd in the Courts of British India.

Section- .83 sub.S. (2), Civil . C,,

dus on po-

makes it Peyfectly clear that an alien -

enemy residingg in a foreign counfry can-
not maintain s suit in any of such
Courts. It is hlywever contended that as
the five partners residing in the hostile
country are British subjects they eannot
be treated as alibn enemies within the
meaning of thp’aforesaid provision of the

ALT JAN v, Anbun JALIT,
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lnw. 'I'his contontion is, in our opinion
wholly ervoncous. It ia truo that the
phrase  “alion enemy' in its natural
significance has reference to nationality,
and indicates a subject of n  State which
is ab war with the United Kingdom of
Grent Britain and Ireland and would nof
include o British subject or a neutral
subject,

Bub this is not the meaning of the
expression when used in reference
to civil rights and liabilities. For this
purpose the placo of residence or the
place where the business is carried on,
and not the nationality, is the deter-
mining factor, and even a DBritish sub.
jeet will be treated as an alien enemvy, if
he voluntarily resides or carries on busi-
ness in a hostile country. In other words
an enemy means a person, of whatever
nationality, residing or carrying on busi-
ness in the enemy country., The resi-
dence must of course be a voluntary one
because it is clear that an involuntary
residence, e. g., that of a prisoner of
war or an internee, does not debar him
if otherwise qualified, from invoking the
assistance of the British Courts. That
nationality is nob the test for determin-
ing the status of a persons for the pur-
pose of eivil rights and liabilities is clear
from the explanation appended - to S. 83,

Civil P. C., and the doctrine has been
repeabedly affirmed ina series of judg-
ments by the English Courts. It was
enunciated during the Napoleonic wars
in the caseof McConnell v. Hector (1),
when two of the Judges laid down that
a British subject resident and carrying
on trade in an enomy’s country is an
alien enemy and is consequently ineapa-
ble of suing in an English Court. The
reason. of the rule is that the fruits of
the action may not be remitted to a
hostile country and so furnish resources
againsf this country. For that purpose
the ease of an Inglishman residing ab.
road does not differ from any other per-
gon. There can thorefore be no doubt
that oven if the five partners residing at
Mecea are DBritish subjects, a matter
upon which no definite opinion ean in
the absenca of evidence bo pronounced,
they must still be regarded as alien ene-
mies because they are residing in a

hostile country, Their rosidencoe alone

would be sufficient to bring them within

the category of alien enamies. As pointed
(1) [1802] 3 Bos. & P. 113
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Ar1'J
i everal pergons w
L J., in Mec- gion for denOﬁl}Ug t};? ® We £ust thexl']oo
out by Lord AIv:ml(;y, c. J. A member?’_f’ 12:-0% e st ot i,;
tor (1): : ake ifi th b
C,‘??;}’fglfc‘;t:ﬁ‘i'; gvegy natural .b°’“t'5“t'il’ielft §§ {owugf;t by six persons, of w}mm one iga \
Tongland has a right to the King s protec [J:i%nd and five are enemies. Now, a

1f to it by his conduct

long as be entitles himse he forfeits

but if he live in an enemy's ¢

that right.” .

Tl:ii rale has since becn affirmed 18
several cases vide, inter alid, Porter V-
Freudenberg (2). What residence 1n an
-enemy country will sufficeto make a man

an alien enemy is a question of degree.

Tt is clear that the residence contentl-
plated by the rule need not amount b0
what is called domicile namely, permi-
nent residence sine animo 7é 81‘?«‘67.2&-1- A
much less permanent residence 18 suffi-
cient to constitute a man an alien enemy
provided that if is not of a tgngporary
character. The correch propom‘tmn ap-
pears to be that if a person resides 1n 2
“hostile country for a substantial peried
of time he acquires the disability at-
taching to an enemy during that period,
vide Porter v. I'reudenbery (2) and
Daimler Company Limited v. Conti-
nental Tyre and Bubber Company Lima-
ted (3), unless such residence is with the
consent of the Crown. The residence
must however be of a voluntary charac-
ter, for example, a prisoner of war kept
in the enemy country cannot be regarded
as an alien snemy. A person may not be
resident in an enemy country and yet he
may acquire an enemy status if he carries
on business in that country. As observed
by Lord Lindley in Janson v. Driefon-
tein Consolidated Mines Limited (4):

“When considering questions arising with an
alien enemy, it is not the nationality of a per-
son, but his place of business during war that is
important. An Englishman carrying on busi-
ness in an enemy’s country is trealed asan alien
enemy in considering the validity or invalidity
of his commercial contracts.” .

There can be little doubt that of the
SiX mem.bers of the plaintiff firm five not
enly reside in a hostile country, but also
carry on business there, and . they must
therefore be treated as alien enemies,
but the sixth is not an enemy. What
then is the effect of this constitution. of
the firm upon the suit brought by it?

ountry

Now, it is heyond dispute that a part- -

neg‘sh.ip firm is not a juristic person like

a limitod company, and has no existence

In law apart from the members compos-

ingit. A firmisonly a short expres:
(2) [1915] 1K. B. €57

(3) [1916] 2 A. C. 307,
(4) [1902] A. C, 484.

decided lby the E{lglish

. sinning with the case of Me-
gg:::zt:fl bve.DHector (1), have laid dm'{n the
;ule that if oae of the Pﬂlf"itners in the
firm is an alien enemy as defined above,
neither he nor his partner, who does not
hear an enemy character, can recover
money owing to the firm in the English
Courts. A discordant note however ap-
pears to have been struck In a Tecent
judgment of the House of Liords in Rodri-
guez v. Speyer Brothc?'s (5), and it is ne-
cessary o examine this case carefully in
order to sea what it did decide. The

geries of ©ases

firm dealt with in that case ca;ried on a a
banking business in London until the oq[—,. |
break of war with Germany and consis-- ’

ted of six persons, only one of whom was
an epemy having an interest to @he ex-
tent of 1/40th. The partnership was
ipso facto dissolved by reason of one
partner having become an alien enemy,
and in order to get in theassets and wind®
up the affairs of the firm an action was
brought in 1916 by the firm for the re-
covery of a debt alleged to have acerued
due before the commencement of the war,
The question arose whether the action
was maintainable. Of the five law lords,
who decided the case, two were of the
opinion that, as one of the plaintiffs was
personally disqualified from seeking the
aid of the Bristish Courts, the suit could
not be maintained. On the other hand,
the remaining three members of the
Bench, while recognizing|the validity of
the rule referred to above, considered
!:ha.b the rule was not a definite and an
inflexihle one and should not be applied
to cascs where ifs application would be /
mlschlcvous_ and contravene the princi-
ples of public policy, which alone gave -
rise to the rule, y
They pointed out that the special r%ir-
cumstances of the case showed th2t the
action was really for the ben.®T ©of \the
partners who were not ene-?!68, and the
enemy alien could not <9ring the war
reap any benefit from the’ action. It wasg
accordingly held that to PFeVent an alien
enemy, in these circum S*¢es, from be.
ing a party to an action 2 PI?‘lntiff would
do much more harm to ;?ﬂlsh_gli)jects
(5) 11919] A. C. 59. ' o

=
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or to friendly noutrals than to tho enemy;
and this was a considoration most mun-
torial to Dbe taken into nccount in dotor-
mining whethor o caso falls - within tho
true scope and extont of tho rule. In
view of these special eircumstancos tho
majority of the ITouso of Lords allowad
tho caso to procoed, It is to boobsorved
that in tho cases of MeDonnell v. Hector
(1) and Condilis and Sons v. Victor and
Co. (6) the majority of the firm consisted
of alien enemies and in both the ecases it
was decided that the action brought by
the firm could not be maintained. No
dissent was expressed by the majority of
the House of Lords from the rulo laid
down in these cases, which were disting-
uished on the ground of the speeial ecir-
cumstances in Rodriguez v. Speyer DBro-
thers (5). In view of the constitubion
of the firm with which we are dealing,
there can be no manner of doubt that
even the ground, upon which the majority
of the House of Lords took that parti-
cular case out of the purview of the rule,
has no application to the case before us.
We are accordingly of opinion that the
District Judge wasright in nonsuiting
the plaintiffs. The appeal therefore fails
and is dismissed with cosfs.
R.M./R.K. Appeal dismissed.
(6) (1916] 33 T. L. R. 20.

A. I. R, 1920 Lahore 7
WILBERFORCE, J.
Rulia Ram — Decree-holder — Peti-
tioner.

v.

Sultan Khan and others—Judgment-
debtors—Opposite Parties.

Civil Revn. Petn. No. 775 cf 1918, De-
cided on 29th January 1919, from the order
of Sr.  Sub.Judge, Gurdaspur, D/- 20th
December 1917,

(a) Punjab Alienation of Land Act (1900),
S. 2 (3)—Definition of ‘‘land” is not ex-
haustive,

The definition of ‘“land” given in S. 2 (3)is
not intended to be exbaustive, (P7C2]

(b) Maxims—qQuicquid plantatur solo, solo
cedif—Maxim doesnot apply to trees grow-
ing on land.

Although the maxim quicquid plantatur solo,
solo cedit cannot be accepted in India as having
the wide meaning attached to it in England, it
does cover the ease of trecs growing on the land.
52 P, R, 1?06, Ioll. P7C9;P8C1)
S(C) Punjab Alienation of Land Act (1900),

s 2 (3) and 16—"Land” includes trees
?ta“d"‘g on it—Trees are therefore exempt

rom attachment.

1t was nol the intention of tbe legislatura to
exlende standing trees from the definition of land

RUTIA RAM v, SULTAN Kitan (Wilhorforeo, J.)

Lahore 7

givon in 8. 2 () and consequently such trees are
oxompt from attachment and sealo under tho
provisions of 8. 16 of tho Act. (rsci)

Jai Gopal Sethi—for Potitioner.

Judgment,—In this caso a decrce-
holdor abiached miscellaneous trees situ-
atod on agricultural land and the lower
appollate Court has held, eepeeinlly on
the authority of Nikal Kaurv. [ar
Singh (1), and on orders of the District
Judgo, thatin tho delinition of land trees
aro included. Agninst this decision an
appliention for revision has been pre-
forred. Tho pobitioner's counsel relies
specinlly on Dhani Das v. Aya ILam
(2) and on remarks made therein by
Stogdon, T., at p. 75 (of 1852) P. K. to
the effeet that trees are not land within
the definition of S. 4, cl. (1), Punjab
Tenaney Act, 1887. He also relies on
Yarw v. Adil (8), which follows the pre-
viously recited judgment, and on Nur
Muhammad v. Tiloka Mal (4) to the
effoct that a proprietor’s share of stand-
ing crops is not ' land.” These judgments
however are merely to the effect that a suit
for trees or crops is not necessarily for the
purpose of the Punjab Courts Act 2 suit
for land. Dhani Das v. Aya Ram (2)
was a suit relating to fruit trees and if
followed Dewa v. Hira Singh (3), in
which Sir Meredyth Plowden remarked
that it was a common practice to sell cr
let or mortgage fruit trees independently
of the land on which they stand. It is
clear that such judgments are of no assis
tance in determining whether the defini-
tion of land as given in the Punjab
Alienation of Land Act includes the trees
situated thereon. This definition is silent
with regard to trees; and as many other
objects annexed to land are mentioned,
it is arsued that the legislature did not
intend to include trees in the definition
of land, but it is clear that the definition
itsolf is by no means intended to be ex-
haustive. There appears to be no pub-
lished authority of this Court dealing
exactly with the matter before me, though
Wali Muhammad v. Mariam Bi (6) is
in some way applicable to this case.

In that case it was hold thab thoughl

e —

the maxim quicquid plantatur solo, solo
cedit cannot be accepted in this counbry

(1) [1903) 32 P. I.. R. 1908.
(2} [1892] 15 . R. 1899.
(3) [1893] 46 P. R. 1893.
(4) [1905] 14 P. R. 1905.
(5) [1890] 119 P. R. 1890.
(6) (1908] 52 P. R. 1906.
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