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On the way it oamo on to rain and thoy
Aok shelter in pome Boldara’ quartor? tl
after mid-night, whon thoy resumed thoir

journev, About A mila boyond Ohak Aruri

they oama upon the &ix aocouged, of whom

Amir was gitting under n Tali treo and tho
other five woro gitting noar 8 bush on tho
cide of the rond.  The gix mon gob up, ane
Qaltan and Fateh Khan attaoked Ghulam
Muhsammad, who Was A fow pnees ahead
of hiz companions, striking him with axes.
Wubammad Ali and Wazira loft tho road
and fied northwards. They were pursued
{or come distance by some of the men, but
sazaped and made their way back %o Chak
93, Mubammad Al arriving after

No. i
conrice sand Wazira somotime  after
Wohammad Ali.  The body of the deceased

is eaid to bave been found at aboud
S 1. w.a little way from tbe road by one
Mehrdad, who informed Tasadduk Hussain
Sarbarak Zaidar of Chak Arari. The latter
want to the spot and sent information to
the Thans. At sbont 10 AM. a relation
of the deceased came and identified the
body, and Ister on Mobsmmad Ali and after
%im Wazira. arrived and told Taeadduk
Hupsesin what had oeccurred. It is un-
peseszary to discuss Chawi's
{arther, but we may point oub that when
during the cross-examination of Chawi
Coupesl {or the defente wizhed the learned
Sessiore Judga to refer to the statement
made by the witness to the Police, the
Judge waswrong in notdoing go atthe time
and in refusing to give the copy which was
asked for withont having referred to the
statement. The provieo to zection 162 (1)
of the Criminal Procedure Code makes
it oblizetory on the Court %o refer to the
ztatement made to the Police hy the wit-
nezz who iz heing examined, when requent-
ed todo so by the acoused, and it is oply
after zuch statement has heen referred to,
that the Court may exeroiae ite discration in
the matter of giving a copy to the socused,
It is while the evidenes of a witnesn is in
progrezs, that a copy of his atatemeny to
the Polize in likely to be of use to tho
accuged in indieating points on which the
witneas .ahonld be questioned, and the
wholeabjeet of the provieo to reotion 162
('l) would he defeated, if tha Oourt wore ab
liberty tn pontpono relerring to the sinbe-
:’i‘ﬁ":ftmﬂﬂf}’l hy the witnoss hefore the Polico
oonoluc:irer;. 8 witnera's evidonoo had heon

After acarelul oonsiderationof the OABO WO

p. EMPRROI (Abdul Qadir, 1)

gvidenoce’

. fraver oharge,

fon that tho ovidonoo apainyg g,
appollanta la ontiroly unrelinblo, Thag, ha
ptrong probability that Mohammad Alf ang
Wazira woro nob with tho docontod ay yy,,
timo of tho murdor, and thad it wag nes Wil
tho noxt day that thoy wont to thy apoy
aftor nows had renohed their village that 4
man had beon found murdored near g,
rond londing to Sargodha.  The ovidenes of
Khanun and Rahman has beon shown y,
bo unworthy of beliof, and Chawi's atas,.
mont na to tho correapondence of the track,
ia nlso shewn by the evidenco of Tasaddak
Iusain to bo of no valuo. We accordirgly
acoopt the appeal, seb asido the convicetions
and sontences, and acquit the thrs
appellants,

aro of opin

Appeal accepted.

A IR. 1821 Lahore 84,
~ ABDUL QADIR, J,

Muhammad—Acoused- Appellant
vl

Emperor—Respondent.

Criminal Appeal No.637 of 1921, decided
on 13th November, 1921, from the orda:
of the Addl, 8. J., Montgomery, dated 30:h
June, 1921.

Penal Coda, 8. 460—"" A( ths tima of committin;
of house breaking by night "' means in  (he cour¥
ol acfual treszass.

Tho cxpreesion * at the timo of the committizg
ol bouse-breaking by night™ must be limited
tho time during which the criminal trespa®
continues which forms an  clement in boos
trespnes, which 1Is iteell essential to heoose
breaking, nnd oannot be extended so As'to inelod!
any prior or subsequent time, 3 P.R. (Cr.) 154
Foll, (P, 96,C, 1.]

A party ol four people wers running away beiog
discovarad whila brenking into n hevss by pigdt.
The acoused wns onughl while sorunnie® ‘h'
some one ol his party inflicted injury B il

person arresting the nooused, causing hie demth.

Held, thal the nooused oannob be aonviel?
under B, 100, 1 [P, 05, Q. 9,]

Muhammad Inbal—for Appellant.

Juaﬂment:—()nnMuhnmmadWﬁ""m'
mitted to tho Bossions on a oharge uode!
sootlon 302, Indian Ponal Codo, ond 1%
was a oharge in the altornative “"",ga
seotion 460, Indian Ponal Oodo. '1‘
Bossions Judge has noquitted him of he
in agroemont Wwith o
opinlon exprossed by tho assossdr® ..
has oconvioted him of an offonce U
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g:gti:mua him to rigorous imprisonment
;

govon YORIS, inoluding_ threo monthg’
1i'lmr:; confinoment. Against this conyig.
sot% '3 sontenoce ho has proforred an appoal
mz:gh Dr. Muhammad Igbal, who
hhrues that seotion 460, Indian Ponal
srf,:ie ig not- applicable and thay the
0o ta'nue awarded may be reduced if the
K:,l:wint;ion is altered to one under any other
canﬁon- The facts of the case are fully
;tated in the judgment of the learned
ggssions Judge and may be only briefly
summa:ised here.

On the night of the 16th April, 1991,
there was a burglary in the village
Ehajjian wWhere four thieves broke into
the house of Phallu by effecting a breach in
the wall of his house. He was awakened
by a noise and saw three men standing
outside the breach and a fourth man just
coming out of the hole. The three men
ran away ~when they saw him, but
he seoured the man whom he had
poticed coming oub {of the breach in
the wall. The other three returned to
rezcue the oaptured man and succeeded in
resouing him by beating Phallu with stioks.
All the four burglars were running away
when certain neighbours of Phallu arrived,
inoluding Hassu, deceased. Hassu is said
to have caught hold of the same man who
bad been rescued from Phallu, but he
racgived certain injuries of which he died
on the spot, The story of the proseoution
was that the oaptured man, who is the
present appellant, had an iron implement
of houge-breaking, called sandhewa in his
band when he was caught and he thrust it
with both hig hands into the riba of Hassu
aud thereby caused his death. Ib was on
the basis of this story that Muhammad
Wag charged with the offence of murder.

ho medical evidence in the oase, however,
#00wod that this story was not true. Tho

t80 injuries caused to the deceased were
4l contused injuries resulting from blows
¥ a blunt weapon like a dang or a lathi
“0dthe iron implement which hada pointed
:h:m odge wag not found to have been
wlbm In the manner desoribed by the eye-

Desses, The Court acoepted the theory
00“ Hagsu must have been beaten by the
prﬂ?nmona of Muhammad, who could nob
viﬁ ably resoue him as & number of
hha:gﬁl‘ﬂ arrived, [t has nob been held

80y of the ipjuries to the deceased
&used by Muhammad and he +was

MUHAMMAD v, EMPEROR (Abdul Qadir, J,)

n 460, Indian Ponal Code, ang '

/

therofore aoquitted of tho oharge und

sootion 302, Indian Ponal Codo,
In oonvioting him under gection 460,

:E;]:un Penal Oode, the Court obasr-8d

" An death was caused in the commi
mmigsion of the
houge-brenking the aconged ag one of the gang of

thioves Is guilty under eeotion 460, Indian Penal
»

Coda.”

Dr. Muhammad Iqbal's contentionis that
the offence of house-breaking by night had
been completed when Hassu arrived on
the goene. The thioves were admittedly
running away when Hagsu tried to catch
ove of them and any injury that was
oaused to him by any companion of
Mubammad could not be said to be caused
ab the time of committing the house-
breaking or the house-trespass in question.
I think this contention must prevail, Tb
was held by Plowden, J., in a ruling publi-
shed as Jaffir v. Empress (1) in a gimilar
oage that—

" Bection 460, Indian Penal Code, waz not
ppplioable as the expreassion in that cection “ at
the time ol the committing of kouse-breaking by
night ” must be limited to the time during which
the oriminal trespass continues which ferms an
element in house-trespaes, which is iteelf eczential
to house-breaking, and oannot be extended so a8 fo
include any prior or subsequent time."’

This authority appears to be on all
fours with the present oase and I hold
that the conviotion under section 460,
Indian Penal Code, is not correct and
oannot be maintained.

There remains the question as to whab
other offence hae been committed by the
appellant, [His Lordship then proceeded
to examine the evidence to find of whab
other offence the appellant could be
convicted and ocontinued.] I think
an offence under seotion 457, Indian
Ponal Oode, is olearly made out againsh
theappellant. The presence of thesandhewa
on thespot and the breach in the wall
leave no doubt as to the intention with
whioh the house-breaking was committed
and I thiok the intention of thelt can be
very safely presumed. The Court below
did not rocord a finding on that poind
because it held the offence to be one under
sootion 460, Indian Penal Code. I hold
that the appellant is guilty of an offence
under section 457, Indian Penal Code, and
though he was not oharged with thab
offence, 1 do not think he oan be
prejudiced by his conviction being altered

(1) (1883) 4 P.R. 1883 Ct.
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to one under “seotion 457, Indian Penal’

Code. As it has been held that he was
not directly responsibile for the &aah!:_of

assu and as constructive responsibility
is ruled out by the exolusion of section 460,
Indian Penal Code, & reduction of the
gentence awarded againsb him seems o be
oelled for and his sentence i hereby
reduced to ono of four years' rigorous
imprisonment for an offence under seoc-
tion 457, Indian Penal Code. To this
.extent his appeal is accepted.

Appeal accepted in part,

A IR, 1921 Lahore 86 (1)
LE-ROSSIGNOL, J.

Mangal Singh—Plainti fi-Appellant
vl

_ Atra—Defendant-Respondent.

Second Appeal No, 1396 of 1919, decided
on 11th January, 1991, from the denree of
the Senior Sub-J., Ferozepore, dated 11th

" June, 1919.

Registration Aot, 8. 17 (1) (d)—ZLeass providing

monthiy rent—Rent allowed to be paid after con-
" salidation—Lisase i3 still monthly.

A lease of a hub or house for Re, 0-8-0 per mengem
with a provision lor ejectment il the rent be not
paid, and that though the rent is payable
monthly, it shall be actually paid at Nimani
each year; sud tho first payment ol R, 6 was to
be made some b or 6 months alter the comence-
ment of the leage, is a lenee.op monthly terms and
does not require registration, (P, 96, Cs. 1 and 2,]

Kanwar Narain—for Appellant.
Sundar Das—Ifor Respondent.

- Le-Rossignol,. J:—This was a suif for
recovery of rent and possession of the
- house from the tenant, The Court below
has dismiseed the suit on the ground that
the entry in the plaintiff's baht is a leasa
{from year to year, that it should have
been registered and not being registered
is inadmissible and also excludes oral
avidenos.

It may exolude cral evidence of the
oontract but it does nobt exclude evidence
of plaintiff's title.

However. in my opinion the dooument
which may be treated as a very orude
lease did rob need registration.

It is a lease of the hut or housa for
Re. 0-8-0 per mensem with a provision
for ejectment if the rent be not paid. There
is also a provision that though the rent is
payable monthly, it shall bs rotually paid

ABDULLA 2. EMPEROR (Martineau, J.)

1924

ab Nimans each year ; the firab payment of
Rs. 6 was to be made scme 3 or 6 monthg
after the commencemenb of the lease,

I do nob think that this stipulation
converts the monthly terms into annual
terms. The leage was monthly ab 8 annag
per mengem but Rs. 6 had to be paid each
Nimani. There wae nothing in the leass
to prevent plaintiff from ejecting the
defendant at the end of any month for
which the rent had not been already paid
nor from giving him notice of the termina.
tion of the lease.

For these reasons I accept tho appeal,
get - mgide the Lowsr Appollate Court's
deoree aud remand for a decigion on the

. merits, Costs to follow final event. Stamp

to be refunded.
Appeal accepted.  Case remanded.

A.IR. 1921 Lahore 88 (2),
MARTINEAT, J.

Abdulla—Acoused-Petitioner
v.

Emperor— Respondent.

Criminal Revision No. 574 of 1921,
deoided on 27th June, 1921, {rom the order
of the S.J., Dalhi, dated 14th March, 1921,

(a) Oriminal P, C., 8, 106—Breach of peacs
must bo an ingradient of the offence isetlf,

The words “ offence involving a-brench of the
peace” mean an offence in which a breach of the
peaco is ap ingredient and not merely an cffenco
provoking ot likely to lead to breaoh of the peace,
30 Col, 366, RGI. on. [E. g7| C. 1.]

(b) Criminal P, C., 8, 106—Convjction under
8. 143 or 8, 997, I.P,C,—No order urder 8,106
can ba passed.

An order cannot be paseed under 8, 106, Crimi*
nal Pro, Code, on a conviotion lor an offanes undet
8. 143 or B. 297, Ponal Code, a3 that offence does
not neoesearily involve the use ot forco. 36 Cal.
916 and 26 Mad, 469, Foll, [P, 97, C, 1]

Feroz-ud-Din Ahmad—for Patitioner.
Noad—for Respondent.

Martineau, J.;—The facts of the 0asl
aro briefly as follows. Khan Bahadur
Maulvi Abdul Ahad died at Delhi on the
9nd December, 1920. Next day his body
was taken out for burial in the Mehnd!
burial ground, Just outside the Turkme?
Gate, & halt was made for prayers:
hostile orowd then collectad, inbimi
the burial party, ebused them, 87
threatened them with violence unless the
body was taken to bhe Jama Massid for®
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