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presont ease? Wo havo ovidenco to tho
offect that in tho small hours of tho
morning in question tho acoused wns
seen running away from the place whoro
Mt. Sardaran was done to death, and
this conduct affords a strong indication
of the existence of consciousness in his
mind that he had dono what was wrong.
He then comes to the village and re-
proaches his aunt for rendering assist-
ance in the elopemont of his wife, and
gtates that he has killed his wife and
must also punish his aunt. After in-
flicting injuries on the aunt he goes to the
roof of his house and again makes a
similar confession. It is therefore clear
that his is not a case in which crime
was committed without a motive. The
evidence of several witnesses also shows
that, while they were going with him
from the village to the police station, he,
not only pointed out the pit where the
corpse of his wife was lying, but also
gave rational answers to the questions
put to him. The Sub-Inspector, who
questioned him at the police station,
states that he was in a normal condition
of mind at that time and could under-
stand his (Sub-Inspector's) questions and
gave intelligent answers to those ques-
tions. It was only after the expiry of
more than 24 hours from the time of
the commission of the deed that he deve-
loped the signs of insanity which were
noticed by the Civil Surgeon. But it is
the mental condition at the time of the
commission of the alleged erime which
must determine the quostion, and not
the state of mind which developed after
the expiry of one day. -

The onus of establishing the plea relied
upen by the prisoner was undoubtedly
upon him, and the assessers unanimously
returned the verdict that he had not sue-
ceeded in establishing that plea. This
verdiet has been accepted hy the trial
Judge, and, after examining the evidence
on the record in the light of the principle
enunciated above, I have no hesitation
in endorsing his view. I would accord-
ingly dismiss the appeal.

Agha Haidar, J.—I concur generally
in the order proposed by the learned
Chief Justice that the case does not come
strietly within the provisions of S. 84,
I. P. C. At the same timo having regard
to the opinion of Dr. Murray that “Bagga
had unstable brain throughout and by no
means a normal one,” and also in view
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of hig family history and tho fagy that
woll within 24 hours of committing ¢,
murders  tho necused was g m'-'in?.
maniag, and had to be dotained for
period of nboub two yoeard in the Menta)
Infirmary beforo taking his trial, it woy)y
bo desirablo that tho procedurs adopteg
by a Bench of tho Punjab Chief Court i,
Chhaju Mal v. Emperor (1) ho followeq
and that the record of this case ho for.
warded to the Local Government with ,
view to its boing placed before His Excel.
lency the Governor in Council so that
His Ixcellency may be pleased to take
such action under S. 401, Criminal P, C,,
as may be deemed right and proper,
in the circumstances of the case.
B.V./R.K. Appeal dismissed.

(1) [1999) 11 Or, L. J. 105=4 1. C. 985,
W‘W
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ABDUL QADIR, J.

Jalla—Conviet—Appellant.

V.

Emperor—Qpposite Party.

Criminal Appeal No. 1110 of 1930, De-
cided on 2nd February 1931, against
order of Sess, Judge, Livallpur, D/- 22nd
November 1930.

(a) Evidence Act (1872), S. 27—Custody—
Meaning explained,

For the purposes of 8. 27, the word “custody™
does not necessarily mean detention or confine-
ment, but submission to custody by word orac-
tion under 8. 46 (1), Criminal P, C.,, may be
taken to amount to custody : .4, I.R. 194
Rang, 173, Ref. and A, I. R, 1927 Lah. 541,
Dist, (297902

(b) Evidence Act (1872), S, 27—Statement -
by person not accused nor in police custody,
is not admissible under S, 27,

The dead body of a decoased was discovered
in consequence of a statemont made by o per
gen who was not in police custody: the evidenco
of police did not show how he came toba sus:
pected botween the time of the first regort and
the recovery of the dead body, The second ro-
port wherein the nccused was guspected for the
first time was made after lhe recovery of the
body. .

Held : that at the stage at which the aceused
pointed out the body, he was neither an ac
cused person in tho light of tho first informa-
tion report made to tho polica, nor apparently
in police custody and therefora tho alloged
statement by him preceding the recovery of the
dead body could not be regarded as admissible
under 5, 27. (P 2s0 O 1]

(c) Pennl Code (1860), S, 201—Body found'
unconcealed where deceased was killed—No
conviction under S, 201,

1f the body of the decensed is found just wherd
he is killed, and the body is not concealed and
is lying apparently where it had been left DY
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(ho eulprits, there ean.bo no conviotion undor

g, 201, (1 280 0 2)
ohammad Iqbal—for Appollant,

I, W. Iairlie—for the Crown.

Judgment,— A hoy named Gajjan,
agod 11 years, was strangled to death on
tho ovening of 23rd Maroh 1930, and his
dead body was found lying in o fiold on
tho 20th of that month. Sadiq, his
prother Jalln, and their nophow Kamir,
wero committed to the Sessions under
q.302, L. P, C,, for having enused the death
of Gajjan.

Sadiq and Kamir have been acquitted
put Jalla has been convicted of an
offenco under S, 201, I. P. C. The prin-
cipal witness in this caso was Reju
(P. W. 92), who was said to bo the accom-
plico of tho alleged offenders, but was
granted a pardon and made an approver,
There wore some other witnesses who
professed to havo seen the accused with
the deceased at o fair on the day of the
oceurrence. Abdul (P. W. 3) gave ovi-
danco that ho had been asked by the ac-
eused to bring Gajjan from his house to
tho fair. It is admitted thet there was
enmity hetween tho accused and Langar,
father of Gajjan, The lattor does nob
appear to have renlized at first thot there
had been any foul play. He thought
that his son had heen lost. He roported
the fact of his disappearanco to tho police
on 25th March at 8 a, m., stating in his
report that he did not suspect anyone, nb
that stago, as responsible for tho dis.
appearance of his son. Intho afternoon
however, on tho samo day, suspicion,
somohow or other, foll on tho aceused
wnd they wero called by the police.
Ialla alone turned up, and on boing ques-
toned pointod out n fiold whoro tho
dead body of Gajjan was lying, It was
identifiod hy Langar (P. WV, 8), who mado
ts0cond report to tho polico, after tho
;E"“Vﬂl‘}’ of t.l}n body, on Ltho ovening of
1"“1 March about 8 p. m,, whorein ho
eensod the porsong abovenamed as well
% tho upprovor,

001‘1[\':;01 ‘l.umrned -'Seh'siﬂns Judgoe, alter
ug'c:):”ng the uvu]nncp on tho mcort}.
Rouy (JIFLtIO tho conclugmn that tho tosti-
nor ig 4] LIB flm‘)_rovur 18 nob Lrus:t,wor.t}w
. \v r1)51- .of'.‘all‘lu ([’: W. 4), Piranditba
arg w;.‘: 1011 l\hz}w Din (P. W. 6), who
rogard(:dattl fur witnesses.  Ho theroforo
illsti[y th 18 ovidoneo as insulliciont to
tusag Der: Convietion of any of the ao-

Sons under S, 302, 1. P, C., but,
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rolying on a statement said to havo heen
made by Jalla before tho recovery of the

body of Gajjan, he has convicted Jalla of

an offence under S, 201, I.P.C. and
gentonced him to soven years' rigorous
imprisonment, following n decision of
this Court in Basant Stngh v. FEmperor
(1), whore it Was held to be established
that the nocused in that ease was one of
tho two porsons with whom the deceased
was lnst soen and that he had pointed
out the spot where the dead body of the
deconsed was found.

In appeal it is contonded by Sir
Mohammad Igbal, on bohalf of Jalla,
that no statoment made by him before
the recovery of the dead body has been
proved in this ease and, oven if the vague
allegations made by the prosecution wit-
nesses on this point amount to a state-
mont, that statement is inadmissiblo in
ovidonce, becauso it 13 not shown that
Jalln was an accused person or in the
enstody of the polico at the time when
tho alleged statement was madoe. It is
further contonded that tho ingredionts of
an offonce under 8. 201, [.P.C., aro
wanting in tho present case, as thero is
nothing to show that tho appellant
caused any ovidenoo of tho commission
of tho offence of murder to disappoar
with tho intention of sereconing tho
olffonders from logal punishment. Tho
loarned Sossions Judgo has found thatb
Jolla and other aceused persons were not
arrosted by tho police till 28th March,
but thoy were called as suspoets and
must bo considored Lo be in polieo custody
from tho 25th onwards, oven though
thay wore pot detained, Rolianco is
placed for this view on AMaung Lay v.
Timperor (2). T am inclined to agroo
with tho view that for the purposes of
<, 97, Bvidonce Act, the word cuslody”|
doos not necessarily moan detention or
confinement; but submission to oustody)
by word or action under 8. 16 (1), Crimi.|
nal P. C., may bo taken to amount to
custody.

The quostion howover in tho proesont
oaco, is whether at tho stago at which o
statemont is allogod to have heen mado
by Jalla, thero was nny kind of custedy
at all. Tho evidenco of tho police oflicers
on tho record dooes not show how Jalla

(1) A. L R, 1927 Lah, 541=103 I, C, 97 == 23

Or. T J. G4l
(2) A. I, R. 1024 Rang. 178 =77 [, O, 420=25
Cr. L. J. 381=1 Rung, 609,
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and others camo to be suspected bebween
the time of the first report on the mor-
ning of 25th March and the recovery of
the dead body. One thing is clear thab
the second reporb, which is the oarliest
document distinctly naming the accused
as suspects is made after the recovery of
the body. Langar (P. W.8) offered an
explanation that he had been informed
by Piranditta that the latter has msab
the accused and the deceased on the day
of the occurrence and that he (Langar)
mentioned this to the police; but he is not
supported on this point by Piranditta
(P. W. 5), who distinctly says that he
did not give any information to Liangar.
It is clear therefors that at the stage afi
which Jalla is said to have pointed oub
the body, he was noither an accused per-
gon in the light of the first information
report made to the polica. nor apparently
in police custody. It is open to serious
doubt therefore that the alleged state-
ment by him, preceding the recovery of
the dead body, could bo regarded as ad-
missible under S. 27, Evidence Act.
Three witnesses have been produced to
prove that it was Jalla who gave infor-
mation with regard to the body of Gaj-
‘on. They are Umar Daraz Khan, Sub-

]
Inspector (P. W. 94), Samand Khan,
retired Sub-Inspector (P. W. 95) and

Mirdad (P. W. 12). Their evidence shows
that he showed where the body was but
as pointed out above, it is opon to ques-
tion whether his knowledge of the where-
abouts of the body is any proof of his
guilt, if the statement said to have been
made by him is nof admissible under

S. 97, Tvidence Act. 2

As to the question whether any ovi-
dence of murder was caused te disappear
by Jalla or any of his accomplices, it is
not clear from this record .whether the
deceased was murdered at a place other
than that where tha body was found.
The statoment of Raju (P. W. 2) the ap-
prover on this point, for whatever it
may be worth, would lead one to beliove
that Gajjan was killed where his body
was found. This is the version he

gives :
“ 8adiq accased put his hand on the mouth

of Gajjan and gagged him. Kamir caught him
bv the throat. Abdul then fled away. I and
Jalla then chased and caught him, We warned
him that if he made any disclosures to any-
body we would kill him also. He promised to
}iol.c_i his counsel and we therefore released him.
Gajian was vet alive when I and Jalla went

KgaIr DIN v. EMPEROR

. threw him on the ground.
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baok to him. Jalla canght hisnrm, |
him by the legs, All fourol us c,."i;iannh;
vietim botwoen us to n flold of wheat ""'horoo:r
]

moving, Kamir sat down onA;ishoch:“ yet
strangled him again with his hand,” % ang

If this is anything near the truty
description of the way in which G:..S a
ot wibh his death, it does not gyt
that after he was strangled {orppf;.r
socond time he was removed anywhara
The body was not concealed inany w:;
and was lying apparently where it haé
been left by the eculprits. T fail to g
any proof of anyone causing the ovidanzB
of the murder to disappear. I thinlg
therefore that for the reasons urged op
behalf of the appellant, this appeal must
be accepted. It may also bo mentioned
that a feature that distinguishes the pre.
sent case from that of Basant Singh +
Emperor (1) is that in that cise ovidenes
as to the accused having been last seen
with the deceased was believed, while in
the present case that ovidenco has been
rejected by the trial Court.

This appeal is thersfore accoepted and
the appellant is ordered to be released

forthwith.

K.N./R.K. Appeal allowed.
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DALIP SINGHE AND ABDUL QADIR, JJ.
Khair Din and others—Appellants.

V.
Emperor—Opposite Party.
Criminal Appeal No. 7 of 1931, Daci-
ded on 18th IFebruary 1931, against
order of Sess. Judge, Labore, D/- 3rd

December 1930.
(a) Penal Code (1860), S. 300, Excep. 4—

Even Lhough quarrel be sudden if accuse
acts cruelly in assaulting deccased, he can
not have benefit of Excep. 4 to 5. 300,
Where it is clear that the decensed hasns
many as six injurios on his head it is diffienlt
to hold that the case falls within Txeep. (1)
to S. 300, because even assuming, that the quar
rol was sudden it would seem thab the acousod
acted ina crusl mannerin 80 agsaulting Ao
causing all these injuries to a man who was un®

armed and who is not shown to have nssﬂllfc?
the accused inany way and caused any I8
(p232017

juries.
(b) Penal Code (1860), S. 325—Bef°§§
framing charge on 20 days rule Court_!ljﬂ“
see that there is some evidence of injure
person being in severe bodily pain or un? ¢
to carry on ordinary avocations
period—Merely lying in hospita
period is not sufficient,

In framing charge because of the [ac
medical evidence showed that Lhe assat® i
son had remained under treatment in tho Lo

-
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